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Page, 
A 
Abatembht. 

Wfiere a putnidar sues bis zemin- 
dar and obtains a decree for — «■ 
of the patni rent, on tbe ground 
tbat the assests of the putni fell 
abort of tbe amount stated in the 

lease: held tbat the is to 

take effect from the commence- 
ment of the putni lease , 434 

See Came of Action (2) 

See Suit for Rent (3) 

AccouiiT. 

^ee UsKfirueiuary Mofigagi (2) 

AOQUIXSCBRCS. 

(1) An auction-purchaser not ques- 
tioning the acts of his predecessor 
within 12 years is bound bj them 

on the ground of implied — — ... 281 

(2) Hbld that after a Ion? period of 
lawful holding on the part of 
defendants to the knowledge of Z 
without any serious attempt on 
her part to disturb it, and her 
admission in a previous suit that 
defendants were holding under a 
mokurruree pottah, plain tifiTs suit 
brought on tne ground of a mokur- 
ruree pottah granted by Z was 
properly dismissed 500 

See Declaratory Suit(\) 

See Privy Council Rulings (12) 

See Right of Occupancy (l> 

Act V OF 1886. 

See Privy Council Rulings (27) 

Act IX OF 1847. 

Sections 6 and 9. See Alluvial For- 
nuUions^ (1) 

Act in (B. C.) of 1850. 

See Procedure (2) 

Act XXXV of 1858. 

An inquiry under — — should not 
be instituted without it is clearly 
shewn to the Court that there is 
> ground for supposing that the per- 
son is of unsound mind 326 



Page. 
Act XL of 1858. 

Section 21. See Evidence (21) 

See Ouardianship of 
Minors (1) 
Act Vin OF IS59. 

(1) Section 2 does not appfy to a suit 
for ejectment and khas possession 
brought after plaintiff* nad in a 
former suit obtained a declaration 
that the land was his mdl land 
and not defendant's lakhiraj, and 
bad served defendant with a notice 
to quit, which was not complied 
with ... •• •• 19 

(2) Section 2 does not apply where 
present plaintiff^s name was order- 
ed to be expunged from the list 
of defendants in a former suit, but 
appeared notwithstanding by some 
mistake some 2 years afler in the 
decretal order, the onus being on 
the present defendant to show 
how that happened and that the 
former suit was decided in the 
present plaintiff**s presence ... 29 

(y) Where an application for execution 
omits to give the names of all the 
partfes as required by Section 

212 , even if it sludt appear 

from the proceedings who those 
parties are, the parties named 
must be understood* to be those 
against whom execution is sought 55 

(4) What is or is not a lawful excuse 
(within the meaning of Section 
170) must depend upon the cir- 
cumstances of each case ... 63 

(5) Where, if defendant haid not ap- 
peared, the Court would have 
been bound under Section 113 to 
adjourn the hearing, on the ground 
that suflScient time had not been 
^ven, it was held that his appear- 
ing ought not to put him in a worse 
position, and that time should be 
given him to produce evidence •«• 141 

(6) One defendant can appeal under 

Section 837 on grounds common 

to all ... ••• 331 

(7) Where a remand order, witb refer- 
ence to Section 230, applies only to 
the question of bond fide posses- 
sion, proof of this will enaole the 
party making the allegation to claim 

to have his title investigated ... 395 
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Pagt. 
Act Vm OP 1859.— f CanftuM^rfJ 

(8) The mere fact that a defendant 

who had not appeared till nearly 
a month after the date fixed for the 
first hearing, applied bj a vakeel 
for leave to be heard in answer, 
under the lost part of Sec. 1 1 1 
, is not an appearance within 
the meaning of Sec. 119, and suf- 
ficient to prevent an ex parte 
judgment ... 400 

(9) Sec. 2 1 3 intends that the description 
of property in a notice of attach- 
ment should be sufficient to identi- 
fy it. A lakheraj tank with four 
banks, the boundaries of which are 
given, is sufficient identification ... 411 

(10) Where the purchaser at a sale of a 
share of an ajmah estate sues for 
possession, all that it is necessary 
under Sec. 25 to do, is to describe 
the property sufficiently for identi- 
fication: he need not set forth boun- 
daries ... ... ... 461 

(11) In calculating the 90 days allowed 

for an appeal by Sec. 333, the 

period between the date on which 
judgment was pronounced and that 
on which the decree was signed is 
allowed to be deducted ••• ... 512 

(12) Under Sec. 206, a debtor under a 
money-decree can at any time bring 
the amount of his debt into Court to 
be paid to the judgment-creditor ; 
and by analogy any person against 
whom there is a decree for the de- 
livery of moveable or immoveable 
property, may make satisfaction 
with the knowledge of the Court 
in such a way as circumstances will 
admit of 520 

(13) By Sec. 206, all adjustments of 
decree must be made with the 
knowledge of the Court 520 

(14) Qucere, — Where a party simply 
acts in obedience to a decree, is 
be debarred from showing that he 
has done so by the words, '^ no 
adjustment of a decree, in part or 

in whole, kc." in Sec. 206 ... 520 
Section 2. See Ejectment (2) r3) 
Section 2. See Intervention (1) 
Section 2. See Joint Contract (1) 
Section 2. See Privy Council Rul- 
ings (U) 
Section 2. See Res Adjudicata (1) 
Section 5. See Jurisdiction (\S) 
Section 7. See Splitting of ( auses (1) 
Section 14, See Privy Council RuU 

ings {\5) 
Section 26. See Privy Council RuU 

ings (26) 
Section 29. See Privy Council Rul- 
ings (26) 
Section 73. See Intervention (1) 
Section 73. See Special Appeal (1) 



Page, 

Act VIII of ISSd.-'C Continued.) 

Section 81. See Jurisdiction (2) 
Section 102. See Appeals (3) 
SecUon 113. See Non-appearance of 

Defendant {\) 
Section 119. See Ex parte Decision 

(1) (2) 
Section 119. See Procedure (2) 
Sections 129 and 363. See Charter 

Act (2) 
Section 136. See Evidence (1) 
Section 138. See Evidence (\) 
Section 147. See Adjournment (1) 
Section 170. See Evidence {2) 
Section 200. See Execution (6) 
Section 236. See Salaries (1) 
Section 240. See Mortgage (2) 
Section 246. See Jurisdiction ( 1 5) r27) 
Section 249. See Sale in Exectition (5) 
Sections 256 and 257. See Sale in 

Execution (2) 
Section 260. See Privy Council Rul- 
ings (9) 
Section 269. See Jurisdiction (6) 
Section 337. See Appeals (1) 
Section 342. See Security (2) 
Section 360 See Appellate Court (2) 
Section 376. See Jurisdiction (19) 

Act X OP 1859. 

Where a suit for ejectment or can- 
celment of lease is decreed, the 
judgment- debtor is entitled to have 
execution stayed if he pays the 
money into Court within the period 
mentioned in Section 78. The 
Court may also stay execution 
beyond the period of grace speci- 
fied in this Section 412 

Section 2. See Ejectment (2) 
Section 6. See Right of Occupancy (I) 
Section 13. See Notice (1) 
Section 1 7. See Enhancement (3) (4) (5) (6) 
Section 24. See Jurisdiction (22) (23) 
Section 25. See Ejectment (3} 
Section 32. See Limitation (2) 
Section 54. See Right of Suit (2) 
Section 58. See Procedure (2) 
Section 76. See Act VIII (^ C) 1869 (3) 
Section 78. See Act VIII of 1869 (6) 
See Enhancement (1) 

Act XI OF 1859. 

Section 11. See Jurisdiction (29) 
Act XIV OF 1859. 

A proceeding under Section 20— 
must be one not barred by limita- 
tion 190 

Section 1, Clause 2. See Village Chow- 

kedar (2) 
Section 1, Clause 9. See Limitation (14) 
Section 1, CUuse 16. See Limitation (7) 

See Partnership (1) 
Section 20. See Limitation (6) 
Section 22. See Registration Act (2) 
See JnriidictioH (30) 
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Page. 
Act XXVn of 1860. 

(1) The grant of a certificate under 
— to a person claiming; under a 
"wiU cannot support a claim to title 
by that person in a regular suit 
brought on a will 255 

(2) Contemplates all debts due to, and 

outstanding at the death of, the 
deceased, even those beyond the 
date of the certificate 271 

(3) The Hi^h Court under Section 6 
suspended a certificiite which had 
been wrongly granted in a case 
where no list of debts due to the 
estate of the deceased had been 
filed 830 

(4) Where an application for a certifi- 
cate under ^— is rejected for want 
of proof of relationship, and in 
review a certificate is obtained : 
Held that where there has been 
no attempt to show applicant's 
ignorance of the new evidence 
aherwards produced, or why it 
was not produced at the first 
hearing, the review was accord- 
ingly improperly granted, and the 
decision was reversed ••• ... 413 

See Evidence (21) 

Act XXin of 1861. 

Section 4. See Jurisdiction (21) 
Sec don 4. See Small Cause Court (2) 
Section 6, Clause 4. See Jurisdiction (32) 
Section 11. See Mesne Profits (\) 
Section 11. See Privy Council Rulings 

(17) 
Section 27. See Small Cause Court (1) 

Act VI (B. C.) OP 1862. 

(1) Section 10 was intended to 
assist a proprietor to measure his 
estate when he cannot asciertain 
who the ryots are or their lands or 
rents; but not to enable him to 
enhance their rents, or to resume 
rent-free lands by throwing the 
onus on the lakhirajdar to prove his 
rent-free holding • 165 

(2) A co-sharer in an undivided estate 
or tenure is not entitled to apply 
under Section 10 for a measure- 
ment, particularly when the estate 
is a settled estate, and a measure- 
ment shewing each ryot*s holding 
took place at the time of settle- 
ment 332 

Act II of 1863. 

Section 14. See Privy Council Rulings 
(13) 

Act XX of 1863. 

Sections 4 and 5. See CharUf Act (1) 



Page. 
Act Vm (B.C.) OF 1865. 

See Fictitious Sale (1) 
Act XI OF 1865. , 

(1) The word "contract" in Section 5 

—was intended to include a suit 
to recover a share of money 
received by the defendant, to which 
plain ttfi was entitled ; such share 
naving been received by defend- 
ant on behalf of plaintifif on an 
implied contract to pay it over to 
plaintiff 104 

(2) Section 21 does not require a 
plaintiff applying for a new trial to 
deposit defendant*s costs ^ ... 446 

Section 6. See Jurisdiction (32) 
Section 22. See Small Cause Court (4) 

Act V OF 1866. 

See Original Jurisdiction (5) 

Act XX of 1866. 

Section 49. See Registration (2) (3) 
Section 53. See Jurisdiction (11) 
Section 53. See Mortgage (2) 

Act I OF 1868. 

Section 2, Clause 2. See Calendar 
Year (1) 

Act VIII (B.C.) OF 1869. 

(1) A suit for rent below Rs. 100, which 

was decided solely on want of proof 
of relationship of landlord and 
tenant, without any decision as to 
right, title or interest in land, was 

held to fall under Section 102 : 

no special appeal could therefore lie 42 

(2) The omission of the words, ** you 

must institute a suit in Court fi>r 
the establishment of such claim or 
demand within 6 calendar months 
from this date, otherwise your claim 
will be for ever barred,** from a 
notice of deposit under Section 31 
is fJEital to a claim to the bene- 
fit of having paid rent into the 
Collectorate ••• ••• ••• 126 

(3) Where a tenant not having paid 
the amount of the decree against 
him for arrears of rent within 15 
days, is held by the first Court to. 
be liable to ejectment: Ubld, with 

reference to Section 52 and the 

wording of Act X of 1859, Sec- 
tion 76, and a previous Ruling, that 
the Appellate Court has discretion 

to extend the time , 412 

(4) A suit to recover arrears and to 

eject the ryot comes under—— 
Section 52 477 

(5) Where a Lover Court's decree is 

based on Section 22, and the 

High Court alters it to Section 52, 
the 15 days are held to date from 

the later dieoision •• 477 
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Act Vm (B. C) of \%59.^( Continued.) 

(6) Section 52 applies to suits for can- 
cellation of lease for non-payment 
of rent, as well as to all suits for 

ejectment. 477 

(7) A suit under — brought more than 
8 months after the latest d^osit 
made by the ryot was held to be 

out of time. 531 

Section 11. See Jurisdiction (1) <7) (24) 
Section 27. See Calendar Year {\) 
Section 29. See Limitation (2) 
Section 102. ^^e Act X of 1859 (1) 
See Ejectment (3) 
See Special Appeal (4) 

Act IV OP 1870. 

See Jurisdiction (31) 

Act Vn OF 1870. 

(1) The mode of computing the value 
of the subject-matter of a suit, as 

provided by , applies only to 

determining the Court fees to be 
paid, not to lihe question of juris- 
diction .•• .. 109 

(2) In estimating t^e amount of the 

ad valorem fee chargeable under 
Clause II, Schedule I of——, 
the fee must be paid In respect of 
the property without deaucting 
the amount of the debts to be paid 
out of it ••• •« 153 

(3) The ad valorem fee should be 

charged on the value of a house 
and not on the rent of it 153 

Act VI OF 1871. 

Section 22. See Execution (7) 
Section 26. See Jurisdiction (19) 

Adjoubnmbnt. 

Held that the Judge ought to 

have granted an where it was 

applied for on the first day after 
the Judge's return to the District, 
that the applicant rea^y had an 
opportunity of appearing before 
the Judge for the purpose of "fil- 
ing documents and producing wit- 
nesses. Section 147 Act VIH 
of 1859 not applying where no 
day has been fixed for hearing ... 325 

Administeation (Letters of). 

See Act VII of IS70 (2) 

Apmissioh. 

(1) A return made to a Collector by 
an occupant of land, stating the 
amount of the rent, is a binding 

— ^ as to such amount 105 

(2) A mere^— is not conclusive, ex- 
cept, e. g.y where it has been 
acted on by the party to whom it 
was made. A statement in a for- 
mer suit in which the Court passed 
a decree opposed to it, is not con- 
clusive ... »«• ..« ••. 347 
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Page. 



(3) An by defendant's ancestor is 

evidence on which a Court may or 
may not act, according as it con- 
siders it ought to have effect given 

to it 347 

(4) Where a defendant seeks to use 
statements put in as evidence and 
to treat them as s by the plaint- 
iff who put them in, the plaintiff 
may show the real nature of the 
transaction and get rid of the 
^effect of the apparent s ..« 485 

See Acquiescence (2) 

See Evidence (18) 

See Hereditary Occupancy (1) 

See Issues (1 ) 

See Plea of Payment (1) 

£ee Sale in Execution (10) 

See Special Appeal (7) 

■See Usufructuary Mortgage (1) 

Adoption. 

Where the factum of an — — was 
not questioned, the status of the 
adopted son long recognized, an4 
the adopted son performed his fa- 
ther's shradh and died possessed of 
his property : Held that the strong- 
est presumption arose in favor of 

the and the onus lay on the 

questioners to prove that the neces- 
sary ceremonies were not perform- 
ed 77 

See Privy Council Rulii^si\%) 

Adoftive Moth be. 

See Lunatic's Estate (1) 



Aobnts. 



See Jurisdiction (22) (23) 

See Privy Council Rulings (23) 



Ageeebcbnt. 

(1) Where a Mahomedan husband, on 
contracting a second marriage, exe- 
cuted an , giving his first 

wife a monthly allowance, and sti- 
pulating to give her, or, at her 
death, her chudren, a certain share 
of what he was possessed of or 
might acquire, and the first wife 
died leaving children of whom 
plaintiff was one : held that, as to 
property acquired in the wife's 
kfetime, the right to have the 
— enforced would at the 
latest accrue at her death, plaintiff 
having three years from attaining 
his majority to bring his suit for 
non-performance of that part of the 
— , and, as to property acquired 

since the wife's death, the 

was a nudum factum, there having 
been no consideration for the pro- 
mise •• •• ... 173 
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AoBBBMBNT. — ( CotUinued.J 

(2) Where a jadgment-debtor makes 
over property to a decree-holder on 
the understanding that, in case of 
the latter*s dispossession owing to 
the former*8 defect of title, the 
unrealized portion of the decree 
should be realised by execution of 
the decree : Hbld that the reason- 
able construction to be put upon 
this — -« is that the transaction is 
to be put an end to, and the 
decree-holder is to revert to his 

original right • •«• 497 

Sei IdmUatkm (15) 

AUBNATION. 

Mere silence for a period short of that 
prescribed by the law of limit- 
ation is not a valid reason for 
rejecting a person*s claim to set 

aside an made by his guardian 

during his minority with valid 

necessify 404 

See Hindoo Laxo (2) (3) (6) 
See Mokwrurree Tenure (1) 
See Notice (4) 

Alluvial Fobmations. 

Land which upon inspection of the 
survev map appears to have been 
added to an estate, although it 
may be a re-formation upon the 
old site, is liable to assessment 
under s. 6, Act IX of 1847, and no 
6uit will lie against the orders of 
the Board of Revenue in such a 

matter 64 

. See PresumpHoH (1) 
See Privy Council RuUnge (5) 
(6) (10) 

AmiGUous Dbscription. 

See Mortgage (1) 

Ambrdmbrt of Plaiht. 

See Original Juritdietion {B) 

Ahcbstbal Estate. 

See Joint Family (2) 

See Privy Council Rrdinge (2) 

Appeals. 

(1) Where one of several defendants 

appeals against a portion of a de- 
cree, and his defence in the Lower 
Court is not one common to the 
other defendants, the decree can- 
not be reversed in favor of the 
defendants who have not appealed 26 

(2) The High Court declined to enter- 
tain the objection (taken when 
appellant*s argument was closed) 
that no app^ lay to it on the 

Sound that the amount or value 
d not exceed Rs. 5,000 218 



Page. 

Appeals. — (Continued,) 

(8) Where a plaintiff died on the day 
on which the time for filing an 
appeal expired, and his son applied 
two days after for leave to nle an 
i^peal, the point for consideration 
would be whether the f4>plication 
was made within a reasonable time 
after the death, and the applica- 
tion woold be dealt with on the 
principle laid down in s. 102, 
Act Yin of 1859. The matter 
was, however, within the District 
Judge's discretion, and not appeal- 
able 293 

(4) Where a defendant appeals object- 
ing on the question of costs only, 
the Appellate Court should con- 
fine itself to that issue 507 

See Act VIII of 1859 (6) (11) 

See Coets (2) 

See Fraud (2). 

See Full Bench Decisione by 
4 Judges (1) 

See Jurisdiction (3). 

See Privy Council Rulings (1) (2) 
(3) (10) (25) 

Appbabahcb {of Defendant), 

See Act VIII of 1859 (5) 

Appbllatb Court. 

(1) An — • has no power to reverse 
the decision of uie Lower Court 
as reeards a party who has not 
appealed 39 

(2) An — is required, by s. 360, 
Act Vin of 1859, to state by 
what parties (and in what propor- 
tions if necessary) the costs of 
the .original suit are to be paid, 
but not to specify the items of 
such costs 286 

(3) An-^~ought not to reverse a first 
Court^*8 decision based on careful 
inspection of the land in dispute, 
except on a very clear opinion on 
the evidence, and for sufficient 
reasons recorded ••• • 452 

Arbitbation. 

In— — s not started with the sanction 
of the Court, the agreement need 
not be reduced to writing before 

it can be binding. 533 

See Notice (5) 

Arbitratioh-award. 

See Construction (1) 

Arrears op Rbnt. 

See Act VIII {B. C.) of 1869 (4) 
See Limitation (2) 



See Alluvial Formations (1) 
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ASSTONBE. 

jSee Mortgage (3) 

AssiGNMBrr. 

See Limitation (5) 

Attached PbopbHtt. 

See Joint Property (1) 
See Jurisdiction (2) 

Attachment. 

(1) On applicatioa by a judjfinent- 

creditor for of money in 

denoftit in a Collectorate at the 
credit of the judgment-debtor, a 
Judge who is moved to apply to 
the Accountant- General for the 
purpose ought not to refuse on 
the ground that the money is con- 
fi*«cated to Government 189 

(2) Where a Court orders — ^ 
of defendant's property on being 
satisfied that he is about to remove 
or dispose of it so as to obstruct 
the execution of the decree, the 
plaintiff is presumed to have had 
sufficient en use for moving the 
Court, although the suit may 
result unsuccessfully ; and without 
proof to the contrary, damages 
cannot be claimed ... 440 

(3) An must be held to be in 

force down to the date on which 
the execution proceedings are 
struck off the file ; but the High 
Court, in regular appeal, is not 
bound to deal with a case exclu- 
sively on the question of law, but 
may express an opinion on the 

merits ... ^13 

See Execniion(l)(S) 

See Landlord and Tenant (2) 

See Money 'decree (1) (2) 

See MortfToge (2) 

See Salaries (1) 

ATTBSTATtON. 

See Evidence (\4) 

B 
Bbnambb. 

(1) Wher*» the ostensible lessees stood 
in the position of wives to the 
beneficial lessees, and it was impro- 
bable that thr^ee ladies (of whom 
one was a stranger) should pajr a 
large bonus ; and «^ the ostensible 
lessees Were found not to have 
paid the consideration-money, the 

case was held to be ; and when 

the tenure passed away by an exe- 
cution-sale to a third partj, the 
lessor was entitled in equity to 
claim the rent from the beneficial 
lessees 132 



Page. 
Bbnambb. — (Continued), 

(2) purchasers of land cannot 

intervene in a suit for rent brguglit 
by the persons in whose name the 

purchases were made 526 

See Bond 1 2) 

See Eoidence (3) 

See Jnrtxdiction (4) (8) 

See Onus Probandi(2) (3) 

See Privy Council Rulings (9) (12) 

Bbnbficial Lessees. 

See Benamee (1) 

Bona fide Purchaser. See Privy Council 
Rulings (12) 



Bond. 



(1) In a suit upon a—in order to 

establish a binding promise by the 

defendant's father to pay the , 

there must be proof of a consider- 
ation for such promise 

(2) In a suit on a haih-chittah , 

where defendant pleads that plaint- 
iff* is only a henamdar for another 
party who advanced the money, if 

the is not denied, the plaintiff 

ought to have a decree, others 
interested beitix; left t6 proceed 
against him. But if the case has 
been tried on the isslae whether 
the money was the plain tiff^s or 
the other party's, and plaintiff* has 
failed to prove that the money was 
his, he may be rightly refused a 
decree even if there are doubts as 
to the whole of the money having 
belonged to the third party ^ ... 

(8) Where a husband writes and si^ns 

a in the name of his wife, 

there is a tacit ccmtract by him 
that he has authority to do so. If 
he has not, he may be sued for 
breach of contract or ftilse repre- 
sentation ... 

(4) What a person is bound to show if 

he wishes to charge Mahomedan 

ladies under a executed in 

their absence by another under a 
mooktamamah 

(5) Where a debtor by his sti- 
pulates to pay interest at 12 per 
cent, per annum up to the timfe 
fixed for payment, but the money 
remains unpaid for a long time, 
interest may be awarded at the 
rate stipulated for up to the time 
fixed for payment, and a lower rate 
nfterwartls ... ... ... ... 

(6) Where a plaintiff sues upon a 
kistbufidee^ and prays to have his 
cliiim declared payable by the 
sale of the property mortgaged 
therein, it is right to restrict him 
to that property 
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BoRD. — (Continued,) 

(7) WhereiQ a suit on a — , defend- 
ant answers that the amount 
should be satisfied out of the pur- 
chase-money of property sold to 
plaintifl, and the latter claims to 
avoid the sale as bad : held that 
the Lower Courts are bound to 
try the question in this suit 

See Construction (5) 

BOUNDABIBS. 

See Land (I) 

Bbbagh op Contbact. 

Where plaint ifi supplies articles to 
defendant on condition of receiv- 
ing chittees to be returned at inter- 
Tals after payment on prenentation, 
and defendant on receiving certam 
chitleea does not pay their amount, 
but subsequently pays a portion : 
HELD that the — occurred 
when defendant failed to pay on 

presentation 

See Bond (3) 

See Criminal Proeecution (1) 

Bbot^bb. 

See Probate of Will (1) 

Bbothbb*8 Dauobtbb's Son. 

See Hindoo Law (5) 

Buiu>iiio. 

See Execution (9) 

Buu^iBO (Lands). 

See Enhancement (\) 

BUTWABA. 

(1) A private , though not binding 

against the Government, is bind- 
ing as between the parties to it 
and persons claiming title under 
them 

(2) Each party to a need not 

have the same quantity of land, 
nor need the land awarded be in 
exact proportion to the jumma 
paid... ... ... ■•. ... 

(8) The fact of a having taken 

place does not prevent a co-sharer 
m>m enhancing the rent of a ryot 
OB his particular share 

See Res Adjudicata (2) 
See Suit for Bent (1) 



Caudtdab Ybab. 

Ab Act VIII (B. C.) of 1869 does 
not mention the calendar accord- 
ing to which the year in s. 27 is 
to oe calculated, the interpretation 
giTen in cl. 2 s. 2 Act I of 1868 
flunftt be followed ••• 
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Cabblbssness. 

See Pleader and Client (1) 

Cause of Action. 

(1) Where possession of land has been 
transferred by a deed of compro- 
mise, every interference therewith 
constitutes a fresh — with a li- 
mitation of 12 years 

(2) Where a zemindar sues and exe- 
cutes a decree passed by the Re- 
venue Court against a putneedar for 
the full rent, at the time when the 
latter*s suit for abatement is pend- 
ing in the Civil Court: hbld that J 

the putneedar^s arises on the 

date on which the zemindar re- 
covers rent in excess of what 
plain tifi is justly liable for, and 
also interest on such excess •.• 

See Breach of Contract (1) 
See Lease (2) 
See Res Adjudicata (\) 
See Suitjor Rent (1) 

Cbbtificate (of Administration). 

See Act XX VI J of 1860 (1) (3) 
(4) 

Cbbtificatb (to practise). 

See Mooktears (1) 

Champbbtt. 

See Privy Council Rulings (8) 

Chabtbb Act. 

(1) Where a Judge, after hearing both 
sideSf rejected an application under 
Act XX of 1 863 s. 5, on the ground 
that there has been no ti-ansfer 
of the property under s. 4, the 
High Court refused to interfere 

under s. 15 ^ the Judge not 

having declined jurisdiction, but 
being right in refusing to exercise 
it 

(2) The High Court refused to inter- 

fere under s. 15 to set aside an 
order rejecting a document made 
by a Court under Act VIII of 
1859 s. 129, an appeal from such 
order being barred by s. 363 ... 
Section 15. See Jurisdiction (6) (18) 

Civil Decbbb. 

See Suit for Rent (3) 

COLLBCTOB. 

One of several claimants to money 
deposited with the — > for land 
taken for public purposes, sued his 
opponents and the — -. On a 
written statement from the latter, 
a decree was made against all the 



38 



434 



396 



511 



Digitized by 



Google 



VIU 



INDEX (CIVIL BULINGS). 



Page. 
CoLLBCTOB.— f Continued,) 

defendants, and the was adjudg- 
ed entitled to his costs. Upon appli- 
cation for execution, a coirespond- 
ence passed between the Subordi- 
nate Judge and the resulting 

in an order by the former, directing 
the— -to pay plaintiff only so 
much as remained after payment 
of other claims. Held that no 
appeal lay to Judge from the order 
of the Subordinate Judge, and that 
the proper course would have been 
a suit, not against the—, but 
against those who opposed plaint- 

iff*s claim 108 

See Admissions (1) 

Commission. 

See Evidence (12) 

COMPBHSATION-MONBT. 

See Execution (4) 

See Railway Company (1) 

COMDITIONAL SaLB. 

See Possession (1 ) 

GonriBMATioN (o/* Sale), 

See Limitation (8) 

GOMSISEBATION. 

See Bond(\) 

See Original Jurisdiction (5) 

COMSOLIDATION (of Suits), 

See Valuation (I) 

COMSTBUCTION. 

(1) Where a sum found due under 
an arbitration-award was to be 
paid in annual instalments, and, if 
one was in default, the judgment- 
creditor was to be entitled to re- 
cover upon the whole sum at the 
rate of 1 per cent interest per 
mensem (instead of 6 annss), 
and a default took place afVer 
annual kists had been paid for 
several years : held that interest 
at 1 per cent, per mensem must 
be paid on the balance due at the 
time of the default, from the date 

of the award Ill 

(2) Where by a solehnamah entered 

into about 100 years ago between 
plaintiff's and defendant's prede- 
cessors, the collection of certain 
tolls and cesses was reserved to the 
zemindar (plaintiff), and certain 
iulkur rights to the defendants, the 
varadars : held that the re-build- 
ing of a khuttees or fish-market 
or exchange by the plaintiff upon 
his own land (the former having 
been destroyed during his minori- 
ty) was not in excess of his rights 
or a contravention of the ruffaxui' 
mak, and though the khuttees would 
divert profit m)m the defendaats 
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to the plaintiff^ yet the loss was a 
damnum absque injurid 142 

(3) A decree which declared plaintifia 
entitled to a certain share of ofier- 
ings by right of inheritance^ was 
construed to refer to existing, not 
fiiture, offerings ««• 202 

(4) Where a lease contained two pro- 
visions, one for payment of rent 
and the other for forfeiture and 
re-entry on default of payment ; 
and by a later solehnamahy the rent 
is put an end to, and the lessor 
receives back a portion of his land, 
and by a subsequent solehnamah^ 
the lessees agree to pay a new rent, 
and no provision is made for re- 
entry or forfeiture ; the clause as 
to forfeiture and re-entry in 
respect of the original rent do not 
apply to the rent under the last 
solehnamah 244 

(5) Where a bond provided for the pay- 

ment of interest from the date of 
the bond on failure of payment of 
the principal on a certain date, and 
the decree awarded '^the entire 
sum of money covered by the 

bond" 277 

See Agreement (1) (2) 

See Original Jurisdiction (3) 

See Privy Council (6) 

See Privy Council Rulings (2) 

(3) (19) (20) (21) (30) 
See Settlement (1) 

(^NTRACT. 

(1) In a suit for damages for breach 

of where the Statute of Fraud 

does not apply, and there has been 
an interchange of bought and sold 
Dotes, plaintiff may prove by 
parol evidence the existence and 
terms of a — » on which he can 
maintain the action ••• ... 414 

(2) There may be a binding if 

the parties intend it, although 
bougnt and sold notes are to be 
exchanged, or a more formal ^— ^ 

is to be drawn up 414 

(3) Where bought and sold notes do 
not agree, they cannot be used as 
evidence of a — ; but the fact 
of their differing, and not being 
returned, does not show that, at 
the conclusion of the negotiations, 

the parties did not afree 414 

(4) A against pubhc policy and 

intended to evade the course of 
law, cannot be enforced in a Court 
of Justice ; and money paid under 
such a — ' cannot be recovered 450 

See Act XI of 1865(1) 
See Jurisdiction (32) 
See Security (1) 



Digitized by 



Google 



IKDBZ (CIYIL BULIK08). 



IX 



Page. 
Contract Contra Bonos Morbs. 
See Proititute (1) 

Cortribution. 

Where one member of a defunct 
firm sues another for^— to recover 
money paid in liquidation of a 
debt due by the fii-m, if there has 
been no adjustment of accounts, it 
is necessary to maise all the part- 
ners parties to the suit ... 408 

See Hindoo Widow (I) 

See Parties (1) 

CORYRRIRNCR. 

See Partition (8) 

CoRYBTANCR (of Rent), 

See Notice (1) 

Co-SHARRRS. 

(1) Where a co-sbarer, at bis own ex- 
pense, improves puteet land, con- 
verting it into a village, another 
co-sharer is not entitled to claim 
possession of a specific share of 
tbe village ; but only to demand 
a partition in which he would ob- 
tam an equivalent elsewhere for 

the portion brought into cultivation 12 

(2) A co-sharer who takes over into 
bis own hands from the Ueceiver 
tbe management of his share, is 
entitled to sue, or to be made a 
party, under s. 73 Act VIII of 
1859, to a suit already brought 
for rents which accrued before 

tbe Ueceiver*s discharge 16 

(S) Where a managing c<>-sharer ob- 
tains from the Collector a tempo- 
rary settlement in his own name of 
ekur lan<ls accreting to the parent 
estate, his possession thereunder is 
not Hdverj^e to the other co-sharer, 
who is entitled to participate in 

the settlement ... 198 

(4) The Court refuses to issue an in- 
junction to a co-sharer not to cul- 
tivate ijmalee lands, because of 
alle|^ interference with the rights 
of the — ; holding that the 
remedy lies in an action for dam- 
ages •• ... 408 

See Act VI (B. C.) of 1862 (2) 

COCTR 

(1) Withheld for ill-will and malice ••• 14 
(2^ An appeal should not be dismissed 

generally with where the effect 

would be to make the first defend- 
ant liable for— of other defend- 
ants also who were made co- 
respondents, particularly where 
one of these was not entitled to 
have hia — 57 
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Costs. — C Continued.) 

(3) Where a judgment contained a 
remark to the effect that two per- 
sons had been improperly made 
defendants and ought to have their 
— ; but the decree contained no 
such recital, the Court declined to 
allow execution for— to issue in 
favor of the two defendants ... Ill 

See Appeal (4) 

See Appellate Court (2) 

See Interest (1) 

See Privy Council (2) (3) (5) 

See Privy Council Rulings (11) 

(22) 
See Usufructuary Mortgage (5) 

Court Fbrs* Act. 

Stamp duty paid in on a petition of the 
nature of an application for review, 
may be refunded where there is 
no final decision 434 

See Act VII of 1870 (1) (2) (3) 

See Valuation (1) 

Covrnart runniho with Land. 

See Privy Council Rulings (10) 

Criminai* Appral. 

See Privy Council (7) (8) 

CaiBf iHAL Procbdurr Codr. 

Section 320. See Jurisdiction (16) 

Criminal Prosr€UTIon. 

A party convicted in a Criminal Coart 
of'^ cheating,, and compelled to 
return the consideration-money 
which he had taken, and for which 
he had not delivered the goods, 
cannot be sued in a Civil Court for 
breach of contract for non-delivery 248 



Custom. 



Damaors 



See Right of Occupancy (2) 



(1) May not always be adequately 

measured by interest at the bazar 
rate. The Judge should take 
into consideration the circum- 
stances presumably within the 
knowledore of the defendant when 
he did the act which is the cause 
of action, and allow for conse- 
quences ... ••• 

(2) Mere verbal abuse without conse- 
quent injury gives no claim to—, 
but tbe Court refuses to interfere 
with an award of — where a 
person of some position has been 
assaulted and grossly abased ,., 

2 
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Damages.— ( Continued,) 

See Attachment (2) 

See Contract (1) 

See Co'Sharer (4) 

See Criminal Prosecution (1) 

See Jurisdiction (15) (22) 

See Lease (1) 

See Privy Council Rulings (22) 

See Splitting of Causes (1) 

Damnum Absqub Injuria. 

See Construction {2) 

Debts. 

See Act XXVII of \S60 (2) 

Debutteb Land. 

See Partition (2) 

Declabatort Orders. 

See Privy Council Rulings (14) 

Declaratory Suit. 

(1) In a suit for declaration of title 
under a pottah under which plaint- 
iffs had been in possession since 
it was granted in 1843, defendants 
were held bj their acquiescence 
for 12 years to have concluded 
themselves from saying that the 
pottah was illegal and beyond 

the Collector's power to grant ... 57 

(2) A zemindar can take steps to have 

the service for which a is given 

performed, but he cannot sue for 
khas possession ... .„ 472 

Decree. 

(1) The Court refused to allow a 

to stand which gave to the plaint- 
iffs something (t. c. lands whose 
boundaries were) unascertained, 
and which might not be ascertain- 
aWe ... ... .„ 84 

(2) A — - for exclusive possession of a 

plot of land of which the judg- 
ment-debtors are not the sole 
owners is incapable of execution, 
when the shares of the share- 
holders have not been exactly 
defined, and no partition has taken 
P^ace ... ... ... 43 

(3) \V'here a was aouffht to be al- 
together set aside, and there were 
no materials for separating the 
legal from ihe illegal part, the 
Court declined to set aside a part 

of it ... ... ... ^69 

(4) Where a decree-holder enters into 
a solehnamah under which the 
judgment-debtor arranges to pay 
a certain sum and makes otner 

conditions, the civea place to 

this compromise whicn can only be 
enforced by a fresh suit within the 
period of limitation ... „, 279 
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Decree. — ( Continued.) 

(5) Where a shows the intention 

of the Court, but leaves something 
undetermined for further inquiry, 
such inquiry must be held as 
intended to be made by the Court 
to which the — — is sent to be 
carried into effect 

5ce Act VIII of 1859 (12) 
(13) (14) 

See Appeals (1) 

See Construction (3) (5) 

See Costs (3) 

Soe Execution (6) 

See Land{\) 

See Limitation (1) 

See Mesne Profits (1) 

See Misjoinder (1) 

Decrees (^Conflicting). 

See Execution (5) 

Deed op Gift. 

See Privy Council Rulings (19) 
(20) (21) 

Deed of Sale. 

See Privy Council Rulings (12) 

Default. 

See Procedure (2) 



Defendant. 



Deposits. 



See Evidence (3) 



See Attachment (1) 
See Collector (1) 



Disclaimer. 

A — by petition of a right to 
rent imder a deed of transfer is 
sufficient ... ... 

Discretion. 

A — - allowed by law must be ex- 
ercised as well as properly exer- 
cised, otherwise a superior Court 
will be warranted in interfering ... 
See Sale in Execution (12) 

Dispossession. 

Merely keeping another out of pos- 
session may not be wrongful — -, 
nor is the party who does so 
necessarily a wrong-doer against 
whom everything? must be pre- 
sumed, so as to render him liable 
for mesne profits which he was 
prevented from realizing by virtue 
of a judicial decree. To be a 
wrong-doer, the party must have 
power and control, and then act 
wrongfully 

See Limitation (3) 
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Disqualification. 

See Onus Prohandi (7) 

DlTOBCB. 

See Prity Council Rulings (33) 

DOCUMRNTS. 

The English law that a document 
more than 30 jears old, if free from 
suspicion of dishonesty, may be 
admitted as evidence without proof 
of execution or writing, is not 
allowed to prevail here in a case in 
which there is other evidence in- ^ 

consistent with the title which such 
documents profess to create ... 485 
See Evidence (1) (14) (15) (20) (22) 

Door. 

See Privacy (1) 

DOWBB. 



See Jurisdiction (20) 



DusTOORirr 



See Jurisdiction (24) 



E 
Ejectment. 

(1) In a suit for— —defendant waa not 
allowed to take in special appeal 
the objection (not taken before) 
that ptaintifi having allowed him 
to hold over and cultivate could 
not eject him without sufficient 
notice to quit 148 

(2) A decree for under a. 78 Act 

X of 1859, made in a suit for 
arrears of rent of a transferable 
tenure, to which a person claiming 
as mortgagee was no party, cannot 
oonfer upon the decree-holder (the 
purchaser in execution of a decree 
against the mortgagor), the right 
to avoid the mortgage, and is no 
bar to a suit by the mortgagee to 
question the validity of the decree 
and the Collector's power to make 
it 206 

(3) The only suits for— contemplated 
by Act VIU (B. C.) of 1869 are 
those for non-payment of arrears 
of rent. A suit for — from land 
assigned for building purposes 
brought upon a contract is not bar- 
red by reason of an order for 

on an application under s. 25 Act 

X of 1859 ... 208 

(4) In a suit by tenant against land- 
lord to recover possession, in which 
an intervener was made a party, 
plaintiff failed to prove the illegal 
— on which he relied. Held 
that the error, if any, of allowing 
the intervjsnor to be made a party 
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where his allegations were contrary 
to those of either plain tiff'or defend- 
ant, was one or procedure only, 
and that the onus was on the plaint- 
iff to show that the determination 
against him of the issue was erro- 
neous or was affected by the evi- 
dence adduced by the intervener.. • 313 
See Act VIII (B. C.) of 1869 (3) (4) 
See Service Tenure (1) 

Endowbibnt. 

(1; The mere fact that a portion of the 
profits of land has for some time 
been used for the worship of an 
idol, is no proof of an—, and 
does not make the party in posses- 
sion liable as a shebait 399 

(2; A shebait may lease endowed lands, 
appropriating the proceeds to the 
worship of the idol, and a mokud- 
dum under such a lease may hold 
possession during the lessor's life- 
time, or the period during which 
he continues to be shebait ... 439 

See Privy Council Rulings (20) (21) 

English Committee (High Court). 

Upon an appeal under s. 15 of the 
Letters Patent from the decision 
of a senior Judge of a Division 
Bench (differing in opinion 
from the junior Judge) dismiss- 
ing a petition of a late Moonsifi*, 
coroplaming of his removal from 
office by the English Committee: 
HELD that no Division Bench 
has any power to re-consider, 
review, or set aside a decision of 
the English Committee, or order 
the Judges of that Committee so 
to deal with their decision ... 209 

Enhancement. 

(1) Lands used for building purposes 
are not liable to under Act X 

of 1859 235 

(2) Where a tenant has had full and 
timely notice of the grounds 
on which his landloitl claims a 
kubooleut at enhanced rates, the 
landlord is entitled to a decree for 
a kubooleut for what he may prove 
to be a fair and legal demand, not- 
withstanding his failure to prove 
his right to a kubooleut at the rate 
fixed by him 272 

(3) Where in a suit for— decreed by 
the first Court, the Lower Appel- 

^ late Court finds that defendant 
has no talooka rights, and that the 
notice under Act X of 1859 s. 17 is 
valid, HELD that this is equivalent 
to finding that defendant nas only 
a right of occupancy, and the first 
Court's finding as to rate of rent 
should be accepted 528 
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Ekh A NCEMBHT. — ( Continued,) 

(4) Where in a suit for defendant 

is found to hold an intermediate 
position, and not to be liable for 
the rates of rent paid by simple 
occupant rjotH, he is still amenable 
to ActX of 1859 s. 17 

(5) The omission of the words " snme 
class of ryots" in a notice under 
Act X of 1859 8. 17, invalidates 
a claim for 

(6) Qucere, — Would the omission of the 
words *' same class of ryots" in a 
notice under Act X of 1859 

B. 17 invalidate a claim for , 

if the ryot knew all the grounds 
on which enhanced rent was de- 
manded of him and defended him- 
self on all 

See Act VI (B. C) of 1862 (I) 
Set Bniwara (3) 
See Notice (l3(2) 
Enquibt. 

See Privy Council Rulings (12) 

Equitable Liability. 

See Jurisdiction (4) 
Ebbction of a Building. 

See Right of Occupancy (1) 

Ebbob. 

See Bond (7) 
See Execution (8) 

Ebbob in Law. 

See Evidence (4) (5) 
See Special Appeal (10) 

Estates Tail. 

See Privy Council Rulings (30) 
Estoppel. 

(1) A Collector's decision in a distraint 

case is not conclusive as to the 
genuitieness of a kubooUut not 
put in issue ; nor can a decree be 
given on the strength of a huhoO' 
kut which is still in contest in a 
regular suit 

(2) QucBf-e, —Is an investigation of a 
talookdar's title commenced in the 
Revenue Court, and either decided 
there or carried up in appeal to 
the Civil Court, a bar to a suit by 
him to recover possession and 
mesne profits ? ... „. ••• 

See Admission (4) 
See Sale in Execution (10) 
Evjdrnce. 

(1) A Court 18 not bound to send for 

documentary which is with the 

record of another case, but is r«- 
quired by a party to prove his case, 
on the ground that he was un&ble 
to procure the originals, and that 
copies would be useless, as he could 
not get them attested. His proper 
course would be to proceed under 
b. 136 OP 138 Act VIU of 1859 ... 
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(2) Where there is sufficient to 

prove a plaintiff's claim, he is en- 
titled to a decree, notwithstanding 
his failure to attend to a summons 
under s. 170 Act VIII of 1859 ... 16 

(3) In a suit by a zemindar to recover 
possession, where defendant refus- 
ed to give his and displace the 

finding of the Lower Court that 
his dur-pvtnee was a nominal trans- 
action, the finding was upheld, 
notwithstanding collateral evidence 
by other witnesses called for a dif- 
ferent purpose 45 

(4) The improbability of plaintiffhav- 
ingr received payment for one bill, 
while an older one remained un- 
paid, is no reason for refusing to 

consider adduced by him, and 

such refusal is an error of law ... 53 

(5) For a Lower Appellate Court to 
Ignore an entry in a day-bo(»k on 
which the first Court decided the 
case, is an error of law and a sub- 
ject for special appeal 53 

(6) A Judge disbelieving the of 

certain mortgagors as to plaintiffs 
hereditary occupancy is not bound 
to take into consideration docu- 
mentary sworn to by the same 

witnesses 60 

(7) Objections to -^— as not being the 
best should not be allowed in spe- 
cial appeal, but should be taken 
at the time when the — is 
offered 105 

(8) Where the Lower Appellate Court 

has weighed the on both sides, 

the giving in the course of its ob- 
servations of a reason which may 
not be considered good, is not a 
ground of special appeal ... 110 

(9) The Lower Court, though request- 
ed to send for the records of a 
former suit in which the decree 
afforded important in sup- 
port of plaintiffs case, not having 
done so, the case was remanded 
with a view to the omission being 
supplied 127 

(10) Case in which Lower Appellate 
Court was held justified in refer- 
ring to a written statement, al- 
though not admissible as — — ... 145 

(11) The deposition of a serving-peon 
is —— , but the report of the 
Nazir not being on oath, or on any- 
thing on which perjury can be 
charged, is not ,.. ... 107 

(12) The examination by commission of 
a purdah'nusheen is not necessary 
where she can be examined in 
Court in a palkee, or otherwise, on 

a proper identification ••• ... 230 
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(13) A person who swears that he was 
present at the execution of an in- 
strument, is not a secondary wit- 
ness merely because he was not a 
suhscribin<; witness 245 

(>4) Mere Absence of attestation can- 
not be fatal to the admission of a 
document purporting to be of very 
ancient date and coming from the 
proper custody 314 

(15) No Court, much less an Appellate 
Court, is justified in ruling that, in 

the absence of documentary , 

mere oral is not sufficient 

to prove plaintiff*s case when 
supported by a number of wit- 
nesses whnse testimony is be- 
lieved by the first Court 314 

(16) It is an error to suppose that oral 
— , not supported by document- 
ary ^, is of no importance for 

the determination of the merits of 

a case 323 

(17) A Court may find a question of 
fi^t not amounting to hi<rh treason 
or any offence specifically laid 
down in the Evidence Act, on the 
testimony of a single witness ... 340 

(18) Where a copy of a schedule map 
had been relied upon and admitted 
on previous occasions by both the 
parties to a suit, plaintifi cannot sue 
for a fresh measurement and de- 
marcaUon, and the Judge is wrong 
in not considering the copy bind- 
ing OB the plaintiffs 346 

(19) A Judge maintaining that oral 
evidence is of no value without a 
pot tab and kubooleut to prove the 
quantity of defendant's nukdee 
iasht land and the amount of rent, 
misdirects himself in point of law 
as to what is necessary in de- 
ciding the fieuits 348 

(20) Where two sets of jumma-bundee 
papers put in by parties to a suit 
are such that either would be in- 
admissible if objected to by the 
opposite party, each party by 
insisting on his own papers, bars 
himself from objecting to those of 

his adversary ... 502 

(21) Proceedings under Act XL»of 1 S59 
and Act XXVII of 1860 are not 
eoBcluarve — — , but they are cor- 
roborative — — where they involve 
an admission bj the opposite 
party ••• ..• ... ••• ^14 

(22) Where khusrah papers forming 
the essence of the action are not 
produced by the plaintiff* within 
the time prescribed by law, the 
Court of first instance is justified 
in rejecting them when subsequent- 
ly tendered as — • 515 
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EviDBNCB. — ( Continued.) 

See AdmisMon (2) (Z) 

See DocumentM (1) 

See Endowment (1) 

See Issues (2) 

See Lease (3) 

See Privy Council Rulings (4) (16) 

See Registration (1) 

See Service Tenure (\) 

See Special Appeal (2) (10) 

See Waiver {}) 

Excess Land. 

See Land (1) 

EXECUTIOW. 

(1) Where an— case was struck off 
because the decree-holder did not 
deposit the travelling allowance of 
the officer deputed to sell the at- 
tached property, the attachment 
was hekl to subsiH up to the date 
of the striking off* and an applica- 
tion made within three years there- 
from to be in time 7 

(2) 'J'he Lower Appellate Court was 
held to have erred in not referring 
to two maps not expressly referred 
to in a decree, so as to assist in as- 
certaining the amount of mesne 
profits due under the decree .., 170 

(3) Where a judgment-creditor attach- 
ed land in , but allowed the sale 

to be postponed to enable the 
judgment-debtor to raise the money 
by mortgage, and whilst the attach- 
ment was pending, the property was 
sold at the instance ot another 
creditor: helo that the former 
judgment-creditor was entitled to 
proceed i^ainst other property be- 
longing to the judgment-debtor ... 1 74 

(4) Where a decree provides for the 
—of a conveyance of land, but 
not for the payment of money, and 
a portion of the land is taken away 
by Government for railway pur- 
poses subsequently to decree, the 
decree-holder must bring a sepa- 
rate suit to recover compensation - 
money ... 189 

(5) A later decree confirmed on appeal 
supersedes an earlier decree be- 
tween the same parties, for all pur- 
poses of 192 

(6) A decree for the performance of 
a particular act {e. g. the removal 
of obstructions in a pathway) can 
be enforced only nnder s. 200 

Act Vni of 1856 282 

(7) In determining the venue of appeal 
against an order passed in — — «, 
the "subject-matter in dispute" 
in the sense of s. 22 Act YI 
of 1871, must be taken to exclude 
the interest which accrued subse- 
quently to the date of the decree 316 



Digitized by 



Google 



XIV 



INDEX (civil rulings). 



Page, 
Execution. — (Continued.) 

(8) Error in construing a decree which 
was not properly drawn, if it leads 
to just and proper execution, can- 
not be considered as affecting the 
decision on its merits ... ... 336 

(9) Where in— ^of a decree for khas 
possession, it is necessary to remove 
any of the defendants from the 
land covered by the decree, the 
Court, on application, may remove 
such pei*son ; but if the decree is 
silent as to a building on the land, 
the Court executinjr cannot have 

the building pulled down ... 627 

See Act Vlll of 1859 (8) 
See Attachment {\) 
See Collector (\) 
See Decree (2) (5) 
See Jurisdiction (14) (25) 
See Limitation (1) (6) (8) (9) 
See Maintenance (1) 
See Privy Council Rulings (13) 

(14) (17) (27) 
See Prohibitory Orders (1) 
See Small Cause Court (2) 

Ex-king of Delhi^ 

See Privy Council Eulings (31) 

Ex-PARTE Decision. 

(1) Where defendant is prevented by 
plaintifl[*s fraud from appearing on 
the last day of hearing, the suit is 
decided ex-parte^ and the first 
Court is right in restoring the case 
under Act VIII of 185y s. 119 ... 457 

(2) Act VIII of 1859 s. 119 gives 
no remedy to a defendant wil- 
fully or carelessly failing to appear 
on due service of summons ; and 
when he fails to make out any right 
to a re-opening of the case under 

. that Section, he is not jiUowed 
the extraordinary remedy provided 
by 8. 15 of the High Court's Act 474 
See Act VIII of IB 59 (S) 
See Non-appearance oj Defend* 

ant (1) 
See Procedure (2) 



Expenses. 



See Witnesses (1) 



False Representation. 
See Bond (3) 

Fictitious Sale. 

An agreement entered into by a 
lessor with another person to get 
rid of his lessee by means of a fic- 
titious sale for arrears of rent, and 
to share the profits of the transac- 
tion, is a firaud against the lessee. 



Fictitious Sale — f Continued. J 

The person with whom such an 
i^reement is made has not the 
rights of an auction -purchaser 
under Act VIII (B. C.) of 1865, 
but only those of a private pur- 
chaser 

Findings. 

Although the High CJourt is not 

limited to the express of the 

Courts below, but is justified in 
assuming inferences of fsict clearly 
intended ; yet, when the judo;ment 
of the Lower Court shows that it 
did not intend to express any opi- 
nion on a particular point, the 
High Court cannot infer that the 
Lower Court did determine that 
point As when the Sub-Judge 
said that he decided the case 
" without recard to the question 
of limitation, the Court could not 
suppose him to have intended to 
determine that there was no pos- 
session by plaintiff 



Pcge. 



Forfbitoeb. 



240 



149 



See Construction (4) 

See Landlord and Tenant (3) 

See Lease (1) 

Fraud. 

(1) Defendants, purda-nusheen ladies, 
having unsuccessfully pleaded 
tender of payment and deposit in 
Court, HELD that it was too late 
for them in appeal to urge — — 
on the part of plaintiff 

(2) Qucere. — Can the mere payment 
of a stamp calculated on an under- 
valuation, be treated as of itself a 
-^ — which ipso facto deprives 
a party of his right of appeal ... 

See Fictitious Sale 

See Ghatwalee Lands (2) 

See Sale in Execution (13) 

Full Bbnch Decisions bt 3 Judges. 
See English Committee (1) 
See Enhancement {I) 

Full Bench Decisions by 4 Judges. 

Where an original suit is brought 
for a sum exceeding Rs. 5,000, or 
for property exceeding that value, 
and the decree is for a less sum, or 
for property of less value, an ap- 
peal according to s. 22 Act VI of 
1871 will lie to the High Court ... 



334 



494 



261 



Ghatwalee Lands. 

(I) According to Regulation XXIX 
of 1814, the zemindar retains an 
interest in — ... ... 91 
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Gkatwalbb Lardb.— f ConfwttedJ 

(2) Where a zemindar sold a ghat- 
walee mehal as mal land, and the 
Tendee, in collusion with the 
former ghatwal, granted him a 
mokururree tenure, thus changing 
the nature of the tenure, held 
that the Government had a right 
to sue, BO as to maintain its own 
nominee in possession of the land 
as ghatwal, and that the limitation 
of 60 years was applicable to such 
a suit 

(3) Any presumption against the right 

of a ghatwal to grant mokururree 
leases cannot hold good against 
such leases, when granted in good 
&ith, for the clearance of jungle 

Gom IHTBB YIYOtf AND BT WiLL. 

See Privy Council Rulings (30) 

GUABDIABS. 

See Minors (1) 

GuABDiANSHiP (of Minor s,) 

(1) A certificate of — was sanc- 
tioned under s. 21 Act XL of 
1858 in a case where the guardian, 
without sufficient cause or justi- 
fication or legal advice, withdrew 
an appeal to set aside a sale of the 
estate and dealt with the auction- 
purchaser and obtained a putnee 
of a portion in his wife*s name ... 

(2) A certificate of was re- 

called where the guardian had 
been grossly wasting the property 
by allowing portions to be sold for 
debts of a very small amount when 
there was an ample fund to pre- 
vent the sales 



Hxnu 



See Lunatic's Estate (1) 



130 



876 



169 
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Hindoo Law. 



258 



HlBBDITABT OcCDPANCT. 

The Court declined to regard a state- 
ment by defendant's pleader that 
L was the previous tenant and 
held the land after her son, as an 
admission of continuous heredit- 
ary holding as of right on the 
purt of plaintifis on whom lay the 
onus of proving such holding ... 60 

High C!oijbt. 

See Appeals (2) 

High Courtis Act. 

ISection 15. See Ex parte Decision (2) 



(1) By the rules of Hindoo succession, 
on the death of brothers of a joint 
family without issue, the sons of 
surviving brothers take per capita^ 
and not per stirpes ... ... 32 

(2) Construction to be put on the Full 

Bench decision in 12 W. K., F. B., 
1, and on the judgment of the 
Division Bench, t&.. Civil Buling, 
478, as to the power of a member 
of a Mitakshara family, either to 
alienate or to sue for and recover 
his undivided share ... ••• 48 

(3) In a suit by the sons of the rever- 
sionary heir, to recover property 
sold by his widow 50 years ago to 
defendant's predecessors, the 
Court considering the lapse of 
time, the adequacy of the consi- 
deration, the Que registration, &c.y 
of the deeds, the reversionary 
heir's knowledge of the aliena- 
tions, his conduct to the time of 
death, and the delay in bringing the 
suit, HELD the defendants entitled 
to a strong presumption that their 
predecessors had purchased after 
due inquiry and after satisfying 
themselves of legal necessity ... 77 

(4) According to a party need 

not be incurably insane in order 
to be incapable of inheriting. A 
madman, though excluded from 
inheritance, is entitled to main- 
tenance ••• ... ... 305 

(5) A brother's daughter's son can in- 

herit in the absence of any nearer 
heir ... ... ... 331 

(6) A son cannot control his father's 

power of alienation in respect of 
property the succession to which is 
liable to obstruction ... ... 477 

See Onus Prohandi (7) 

See Privy Council Rulings (30) 

Hindoo Widow. 

(1) A suit to recover principal and 
interest on a bond executed by a 

, whilst possessed of her late 

husband's property, cannot be 
brought at her death against his 
reversionary heirs on the ground 
of some supposed equity arising 
out of the possession of the estate 
by the defendants obliging them 
to pay a portion of the money 
which was expended in recovering 

lb ••• ••• ... .•• 121 

(2) The institution of a suit by a— 

may be beneficial to her, as well 
as those who will succeed her, and 
yet not a necessity ... 121 
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H I NDOO Wii>ow.— ( Continued,) 

(3) There is no necessity for a— - 
to borrotr money, when she has an 
income more than sufKcient to pay 
the expenses of lititrntion ... 121 

See Mokururree Tenure (1) 

See Partition (1) 



Idenxification. 

See Act V III of 1859 (9) (10) 
See Onus Prohandi (9) 

Ijma^sk Estatb. 

A share of an — may be joint 
and not separately defined in a 
revenue point of view until a hut* 
wara^ and yet it may be a distinct 
share comprising distinct puttees 
or lands exclusively belonging to 
the holder of such share as be- 
tween him and his lessee .•• ... 148 

iMPBOVBMSnT OF LaND. 

See Co-sharers (1) 

Ikcboatb Owwbb. 

See Sale in Execution (11) 
Ikcidkivtal Issubs. 

See Special Appeal (6) 

Incohsistbnt Tit lbs. 

See Pleadings (I) 

Indigo Cultivation. 

See Ejectment (1) 

Infebbacbs of Fact. 

See Findings (1) 

See Small Cause Court (4) 

InfobMalitibs. 

See Limitation (11) 

Ibhbritancb. 

See Hindoo Tajw (4) (5) (6) 

See Oniut Prohandi (7) 

See Privy Council Rulings (30) 



Ihjunction. 



Imsakitt, 



See Co'sharer (4) 



See Hindoo Law (4) 



Ihstalmbht. 

See Bond (6) 

See Construction (1) 

See Fraud {I) 

iKSTAUilWT-BoND. 

See Jurisdiction (28) 



Page. 
Intbrbst. • 

(1) Costs in the suit carry anless 

the contrary is distinctly stated 

in the decree ... ... ••• 34 

(2) Disallowed in a suit for compensa- 

tion for the use and occupancy of 
demised lands where lessor had 
known that the lessees were no- 
minally such, and their husbands 
the beneficial lessees ... ••• 132 

See yond (5) 

See Construction (1) (5) 

See Damages (1) 

See Execution (7) 

See Privy Council (A) (5) (6) 

See Surety (1) 

See Usufructuary Mortgage (1) 
(2) (3) 

Irtebtbnob. 

See Benamee (2) 
See Ejectment (4) 
See Special Appeal (1) 

IlfTERYBIVTION. 

(1) Defendant having intervened and 

been made a party under s. 78 
Act VIII of 1859 in a former 
case, in which not only was no de- 
cision come to, but the decree ex- 
pressly reserved all questions as 
between himself and plaintifi, the 
case was held not to come under 
8.2 ... 61 

(2) A party is not bound to intervene 
in a suit brought against certain 
representatives of his ancestor's 
vendor, where he cannot be af- 
fected by any decision passed ••• 314 

Ibreoulabitt. 

See Sale in Execution (8) (15) 
See Special Appeal (2) 

Issues. 

(1) Averments upon which no issue is 
framed must be taken to be ad- 
mittetl ... ... ..i 287 

(2) Where the first Court has fixed 
and tried a wrong issue, the Judge 
in appeal should give the parties 
ain|>te opportunity of adducing 

evidence upon the proper 

which lie may lay down ... 297 

See Appeal (A) 

See Priry Council Rulings (2) 
(16) (34) 



Jaohbbb. 

See Privy Countil RuU^s (28) 

Joibdeb of Parties. 

See Suit fin- Rent (I) 
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JoiKT Contract. 

A party getting a judgment in & 

suit on a , which is not also 

several, cannot bring a fresh suit 
against the persons jointly liable 
with the defendant, but not in- 
cluded in the former suit; this 
being prohibited by Act VIII of 
1859 8.2 ... ... ... 458 

Joint Dbcrsb. 

Plaintiff and defendant, two bro- 
thers, were liable under a for 

possession and mesne profits. By 
virtue of a partition of the inher- 
itance between them, property, 
the mesne profits of which had 
been decreed to the decree-holder, 
fell to the defendant's exclusive 
share in 1268, and remained in his 
exclusive possession until 1271, 
when the decree-holder recovered 
possession in execution. Plaintiff 
now sues to make defendant ex- 
clusively liable for the whole of 
the mesne profits due to the decree- 
holder between 1268 and 1271. 
Hbld, that the defendant's admis- 
sion of his exclusive possession 
between 1268 and 1271 was not 
sufiicient to estabUsh plaintiff's 
case ; and that in the absence of 
the deed of partition, the division 
must be presumed to have been 
made in equal shares between 
plaintiff and defendant... ... 291 

Joint Familt. 

(1) The mere circumstance of a bond 

being executed in the name of the 
eldest brother of a — , and of a 
lease being taken in the name 
of the younger, does not lead to 
the conclusion that the latter is a 
fictitious document ... ... 245 

(2) Where the property in dispute 
was admitted to have been origin- 
ally ancestral property, and was 
found to have been mortgaged, but 
subsequently to have reverted to 
the family and to have been in its 
possession jointly ; such reversion 
and the conduct of the parties 
were held to be sufiicient to show 
that the sale was only a mortgage 256 

See Hindoo Law ( I ) 

See Onus Probandi (7) (8) 

Joint Psopbbtt. 

The presumption is in favor of a decree- 
holder who, in execution of his 
decree, attaches the share of his 
debtor, one of five brothers, in a 
— , that the property is undivid- 
ed, and the onus is on the debtor to 
show that there has been a partition 258 



Page. 



Joint Pbopbrtt. — ( Continued,) 

See Decree (2) 

See IJmalee EskUe (1) 

Judgment. 

See Costs (3) 

JuLKiiR Rights. 

(1) Where the Lower Appellate Court 
reverses a decree establishing a 
right of fishery in a river, on the 

ground that it was possible that 
tie narrow inlet connecting the 
river with the disputed body of 
water which occupied what was 
once its bed, mi^ht silt up later in 
the year, its decision is wrong in 
law ... ... .. ... 460 

(2) When a flowing stream dries up, and 
defendants acquire a right to the 
land by the law of accretion, the 
right will be subject to the exer- 
cise by plaintiff of their prior 
right of fishery ... ,,, ib. 

See Construction (2) 

Jurisdiction. 

(1) In a suit for recovery of money 
paid to an ijaradar on account of 
arrears of rent, when the same 
has not been applied to the pur- 
pose for which it was given, or 
when a receipt for it is withheld... 25 

(2) A suit will he for the recovery, or 
the value, of property attached 
under s. 81 Act Vni of 1859, 
and afterwards made away with 
by the defendants in collusion with 
the attaching officer, without a 
criminal prosecution previously 
instituted ... ... ... 27 

(3) Where a Deputy Collector deter- 
mined a question relating to an 
interest in land, although he had 
given an opinion that a Revenue 
Court was not competent to enter- 
tain the question, the appeal was 
held to lie to the Judge : as this 
objection however was not raised 
in the Lower Appellate Court, it 

was not admitted in special appeal 35 

(4) The Revenue Courts were held not 

competent to try a question of 
benamee and equitable liability ... ib. 

(5) Where defendant objected to the-»- 

in the first Court, but did not in 
the Lower Appellate Court, the 
High Court considered the dbjec- 
tion waived ^foot-note) ... 37 

(6) The Hiffh Court declined imder 
t. 15 of the Charter Act to set 
aside an order lawftiUy made by a 
Judge under s. 269 Act VIII of 
1859, upon a complaint of resist- 
ance or obstruction under s. 264, 
and would not interfere even if the 

3 
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Jurisdiction. — ( Continued.) 

order had been made without — - 
after the delay, petitioner's remedy 
being in a regular suit ... ... 87 

(7) The provision in Act VIII (B. C.) 
of 1869 for suits under it to be 
entered in a separate register was 
for statistical purposes, and not to 
separate the jurisdiction exercised 
by one Court, so as to render a 
suit brought under that Act liable 
to be struck off, in order to a fresh 
suit being brought under Act 
VIII of 1859, even if that suit was 

not really a suit for rent ... 99 

(8) A Revenue Court cannot take 
cognizance of a suit under Act 
X of 1859 to recover rent on the 
groimd that defendant was the 
beneficial owner, and that the 
ostensible, tenants were mere 
benamdars ... ... ... 126 

(9) It is beyond the power of the Civil 
Courts to make a partition under 
Regulation XIX of 1814, which 
■means an apportionment by the 
Revenue authorities of lands into 
shares and an assignment of the 
fair and proportionate jummas and 
arrears according to those shares... 1 47 

(10) A Subordinate Judge has the 
power to review his predecessor's 
decision, but should exercise it 
very sparingly ... ... 198 

(11) Mofussil Small Cause Courts can 
take cognizance of suits brought 
under s. 53 of Act XX of 1866 199 

(12) In an application for re-hearing of 
a case in which the decree was 
passed by a Deputy Collector ... 252 

(13) A suit for the safe of mortgaged 
property in satisfaction of the 
mortgage-debt is a " suit for land" 
within the meaning of s. 5 Act 
VIII of 1859. A decree in a suit 
in the mofussil for the recovery of 
a mortgage-debt with interest, and 
in default for sale of the mort- 
gaged property, enables the plain- 
tiff to sell the mortgaged property 
as it stood at the time ot the 
mortgage and clear of all subse- 
quent encumbrances. Such a sale 
bars redemption ... ... 269 

(14) A clear finding of the fact upon 
evidence whether the subject- 
matter of a suit was within the 
— of a Court at the time when 
the application for execution was 
made, is necessary to determine 

whether the Court has in the 

matter ... ... ... 278 

(15) In a suit for money paid by an 
unsuccessful claimant under s. 246 
Act VIII of 1859, in order to 
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JuBisDiCTioN. — (Continued.) 

save from sale his share of an 
estate which had been attached 
in execution ••• ... ... 283 

(16) In a suit to get rid of the effect 
of an order under s. 320 Cri- 
minal Procedure Code, declar- 
ing a river to be a thoroughfare, 
and to have it declared that plain- 
tiffs are entitled with others to use 
the water by raising dams in the 

bed of the stream as heretofore ... 284 

(17) In a suit for the enforcement of a 
mortgage lien and for a decree 
that the money due be realized 
from the property ... ... 287 

(18) The High Court will only inter- 
fere under s. 15 of the Charter 
Act where the Lower Court has 
either declined or improperly ex- 
ercised ... ... ... 289 

(19) A Subordinate Judge, disposing 
of an appeal referred to him under 
Act VI of 1871 s. 26, does so as 
District Judge, and has the same 
power of review as a District 
Judge has under s. 376 Act VIII 

of 1859 292 

(20) In a suit for deferred dower or 
muwajjaly payable to the wife by 
the husband upon her divorce, or 
upon the husband's death ... 304 

(21) In a suit in which the principal 
defendant was resident beyond the 
jurisdiction of the Small Cause 
Court, but within 20 miles of its 
local limits ... ... ... 312 

(22) S. 24 Act X of 1859 does not 
give— to Revenue Courts to try 
claims against agents for damages 
from alleged neglect of duty .•. 339 

(23) Under s. 24 Act X of 1859, 

a Revenue Court has to allow 

a set-off for sums paid by an agent 
to his principal directly, or used 

for his benefit with his sanction ... ib. 

C24) In a suit for dusloorut, which is a 

suit for rent ... ... ... 343 

(2.5) Where the Judge, after the Sudder 
Ameen's Court at Gya ceased to 
exist, made an order transfer- 
ring certain proceedings in execu- 
tion to the Subordinate Judge ... 345 

(2G) Of the Recorder's Court of Kan- 
goon, in a suit against a defend- 
ant dwelling in Surat, though the 
cause of action arose in Rangoon 397 

(27 > Where a Subordinate Judge, 
' under Act VUI of 1859 s. 246, 
declares a decree-holder entitled 
' to enforce his mortgage lien 
against attached property in the 
possession of the claimant on his 
own account ... ... ••• 402 
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Jurisdiction. — f Continued.) 

(28) Money wbich defendant has con- 
tracted to pay as rent, cannot be 
sued for under Act XI of 1865 ... 444 

(29) In a suit brought bj n purchaser 
at a sale, under Act Xt of IB 59 
8. 54, of a share of an ajmah 
estate, for possession of the lands 
in the occupation of the sharer 
whose rights and interests he has 
purchased ... ... ... 461 

(30) Of a Subordinate Judge, where 
there is no difficulty as to the 
authority of a manager under Act 
XL of 1858 to bring a suit under 
Act XIV of 1859 8. 15 ... 465 

(31 ) The High Court is not prepared 
to say that, under Act IV of 1870 

(B. C.) s. 11, a Collector has 
not power to give authority to a 
manager to bring a suit ; and 
where no substantial injury has 
been done, it refuses to interfere ih. 

(32) Where plaintiff takes a lease from 
defendant, and a hakijai^ and pays 
him a certain sum of money on 
the faith of this latter ; and on 
suing the tenants for the samu 
is met by pleas of payment, and 

at last sues defendant for a refund 484 
See Alluvial Formations (1) 
See Appeals (3) 
See Full Bench Decisions by 4 

Judges. 
See Mixjoinder (1) 
See Privy Council Rulings (15) 

(27H31) 
See Prohibitory Orders (1) 
See Reviews (2) 
See Small Cause Court (2) (3) 
See Special Appeal (4) 



Khas Posssssioh. 

Where a pottab and kubooleut exist, 
but the former is inoperative 
owing to the plaintiff not having 
delivered it, he cannot take advan- 
tage of his own breach o€ con- 
tract and recover ... 437 

See Debuttur Land {2) 

See Partition (2) 

ECBOOX.XUT. 

See Enhancement (2) 
See Estoppel {}) 



Lakhikaj Titlb. 

See Limitation (3) 

Where a plaintiff describes 

wbich he claims as of a certain 
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Land. — (Continued.) 

quantity and within certain bound- 
aries ; and if he obtains a decree 
which gives those boundaries, these 
must prevail even if the ex- 
ceeds the stated quantity ... 25 

Landlord and Tenant. 

(1) Kyots failing to establish a talook- 
daree right set up by them cannot 
plead adverse possession as against 
the landlord's right to recover 
rent ... ... ... 443 

(2) A landlord cannot attach every- 
thing in the ryot's possession which 
he considers liable to satisfy the 
rent ; bat he can treat the rent as 

a debt due, and attach it as such 463 

(3) A tenant's statement that he has a 
good title as against a person alleg- 
ing himself to be the assignee of 
the original landlord, does not 
constitute a forfeiture of the tenure 
in favor of the landlord, or war- 
rant the latter in suing for khas 
possession ... ... ... 465 

See Suit for Rent 0) 

Lawful Excuse. 

See Act Fi// o/ 1859 (4) 

Lease. 

(1) There is nothing incompatible in 

the two remedies of damages and 
forfeiture for breach of the condi- 
tions of a ... „. 218 

(2) An obligation (as by a lessee) to do 

successive acts is broken if one of 
them is omitted when the time for 
its performance comes. The lessor 
need not wait until the term ex- 
pires; nor is the lessee liable to 
successive suits, and then to a 
general penalty ; nor is it usual to 
bring two suits, one to inquire into 
the existence of the breach, and 
the other to enforce the penalty „. ib, 

(3) The mere registration of a -is 
no proof of its genuineness, especi- 
ally where it is first produced as a 
valid instrument nearly nine years 
after execution, and is alleged to 
have been granted by a purda- 
nusheen lady, but no satisfac- 
tory evidence is given that she put 
her signature and seal to it, and 
that she did so with a knowledge 
of the nature and contents of the 
instrument ... ... ... 238 

See Construction (4) 
See Endowment (2) 

Lessee. 

(1) Where a — — has no explicit 
notice of purchase, and no appor- 
tionment has been made with her 
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Lessee . — C Continued,) 

consent of the rent payable on the 
share sold, she would be justified 
in continuing to pay the rental as 
a whole to the original lessor ... 508 
(2) Where a — has already paid 
rent to the original lessor, she is not 
liable to pay it again to the plaint- 
iffs who nave purchased a share of 
the land leased ... ••• t^. 

Lettebs Patent Appeals, 

Section 15. See English Committee (I) 
See Enhancement (1) 

Libel, 

See Orif^inal Jurisdiction (6) 

Lipb-Inteeest. 

See Privy Council Rulings (30) 

Limitation. 

(1) A party who fails to take out exe- 
cution of an appealed decree, and 
takes no steps to appear in the Ap- 
pellate Court, is not entitled to 
a fresh starting point from the date 
of the decree of the Appellate 
Court ... ••• ••• 7 

(2) A zemindar's suit for arrears of 
rent for 1271, recoverable on a lia- 
bility arising out of matters not 
within the cognizance of a Reve- 
nue Court, having been held not to 
be governed by the special limita- 
tion prescribed by s. 32 Act X 
of 1859, but by the ordinary law of 
limitation, a subsequent claim of a 
similar nature in respect of the 
year 1872 was held as not barred 

by 8. 29 Act Vm (B. C.) of 1869 8 

(3) Twelve years' applies to a suit 

to establish plaintiff's title as lakhi' 
rajdar and the fact of the lands 
not being those of the judgment- 
debtor, in execution of a decree 
against whom defendants purchased 
the land, and under color of that 
sale ousted pifuntiff ... ... 21 

(4) The plea of was held to fail 

in a case where it was impossible 
to distinguish the defendant's pos- 
session aa farmer of the plaintiff... 34 

(5) A zemindar, indebted on a bond, 

gave an assignment on the putnee- 
dars for a portion of the rent un- 
til the debt was liquidated. The 
bond-holder, not receiving the 
money, sued the zemindar in the 
Small Cause Court, whereupon the 
zemindar sued the putneedars for 
the rent due. The Lower Appel- 
late Court held that ran from 

the time plaintiff knew of the non- 
payment of the rent. Held, upon 
the principle of the decision of the 
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P. C. in 11 W. R., P. C, p. 2, that 
plaintiff was entitled to recover, the 
suit having been brought within 
three years of such knowledge ... 59 

(6) A bona fide petition by a decree- 
bolder K)r execution in one suit of 
money attached in another is a pro- 
ceeding within the meaning of 
8. 20 Act Xiy of 1859. The fact 
that it was in the end abortive 
does not take from it the character 
of a proceeding to enforce the de- 
cree ... ... ... ••• 76 

(7) How applied in a suit for compen- 
sation for the use and occupancy 

of lands demised ... ... 132 

(8) The confirmation of a sale made in 
execution is a bona fide proceed- 
ing sufficient to keep the decree in 
force. The decree-holder is not 
answerable for the Court's delay in 
confirming the sale ... ... 156 

(9) A time-expired decree cannot be 
made alive again by subsequent 
executions, albeit not objected to 190 

(10) An application for execution filed 
within eight days of the expirv of 
the period of — was held to be a 
bona fide proceeding to keep the 
decree alive, though the notice 
upon the judgment-debtor, which 
had to be served in another district, 

had not actually been served ... 193 

(11) Mere informahties in a petition for 
execution, cannot afiect the bona 
fides of the proceeding so as to bar 

■ ■ ... ... ..• 204 

(12) Kists cannot be regarded as the 
dates of cause of action for arrears 
of rent ; liniitation in such cases 
being governed by s. 29 Act VIII 
(B.C.) of 1869 .. ... 272 

(13) As applied under s. 21 Act XI 
of 1865 to an application for a 
re-trial ... ... ... 454 

(14) Where an account has been signed 
and a balance struck, thus bringing 
all partnership transactions to a 
close, these accounts do not fall 
within s. 8 of Act XIV of 1859, 

but under s. 1 , cl. 9 ... ••. 467 

(15) Where a judgment-debtor makes 
over certain property to a decree- 
holder on the agreement that in 
case the latter is cUspossessed owing 
to the former's defective title, he 
should realize the unrealized por- 
tion of the decree, the judgment- 

~ debtor is held to have waived 
the benefiit of the law of —-in 
case of the decree-holder's dis- 
possession ... ... ... 497 

See Acquiescence (1) 

^^e Act VIII (B. C.) of 1869 (7) 
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See Agreement (1) 

See Alienation (1 ) 

See Breach of Contract (1) 

See Cause of Action (1) 

See Co -sharers (3) 

See Decree (4) 

See Execution (1) 

See Findings (1) 

See Ghatwalee Lands (2) 

See Landlord and Tenant (1) 

See Privy Council Rulings (33) 

See Sale in Execution (1) 

See Special Appeal (3) 

Loan. 

See Bond (4) 

LoHATrc Inquibibs. 

See Act XXXV of 1858(1) 

LC!CATIC*S ESTATB. 

An adoptive mother is entitled to the 
management of a — in prefer- 
ence to an uterine brother 



M 
Mahomrdar Law. 

(1) According to , a public ac- 

knowledgment by A that B is his 
son clearly throws on the party 
who disputes the fact the onus of 
proving that such parentage was 
an impossibility ... 

(2) In a suit to establish a rit£ht of 
pre-emption, the requirements of 
the ■ ■ have not been complied 
with, if plaintifi*s statement that 
he has purchased and is the pre- 
emptor was not made in the pre- 
sence of the purchaser or of the 
seller, or of the premises which 
were the subject of sale 

See Pre-emption (I) 

Mahom BDAN Woman. 

See Bond (4) 

See Privy Council Rulings (12) 

Maintsnahce. 

A decree for creates a debt 

payable out of the estate, and liable 
to be met out of any portion pass- 
ing to the son. When, from cir- 
cumstances, the original allowance 
ought not to be continued, appli- 
cation for review should be made 
to the Court making the decree. 
The propriety of the sum allowed 
cannot be questioned in execution 
See Hindoo Law (4) 
See Privy Council Rulings (30) 

Mahagbb. 
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250 



530 



473 



See Privy Council Rulings (2) 



Page, 
Maps. 

See Execution (2) 
Mbasubbmbnt. 

See Act VI of 1862 (B, C.J 
(1) (2) 
Merits. 

Where the Lower Appellate Court 
dismissed a suit for rent, on the 
ground that a former decision, 
though not barring the suit, was 
strong evidence against the plain- 
tiff in declaring a kubooleut inad- 
missible, it was held that there 
had been a decision on the — *• ... 1 96 

Mbsnr Pbopits. 

(1) The nVht to — in execution 
depends on the terms of the decree. 
Where the first Court awarded 

to the time of decree, and 

the Appellate Court simply dis- 
missed the appeal from that decree, 
plain tifi could recover — sub- 
sequent to date of decree, in pro- 
ceedings under s. 11 ActXilll 

of 1861 ... ... ... 123 

(2) Semble, He might bring a separate 
suit for such ... ,„ ib^ 

See Dispossession (1) 
See Execution (2) 
See Joint'decree (1) 



Minority. 



See Alienation (1) 
See Relinquishment (1) 



Minors. 



A guardian has no right or interest in 
a minor's property, and the Courts 
ought to be extremely careful with 
regard to allowing the property 
of ■ to be sold in execution ... 
See Privy Council Hulins^s (22) 
See Sale in Execution (7) 

Misdirection. 

See Evidence (19) 

Misjoinder. 

Where defendants having separate 
interests bring separate special 
appeals which are dismissed, and 
on an application for review on the 
part of two of them the decrees 
are modified, but on grounds not 
applicable to all the defendants, 
HELD that, where the decrees are 
separate, the High Court cannot 
modify the decrees in which there 
is no application for review 
See Procedure (3) 
Mitakshara. 

See Hindoo Law (2) 
Moxububbee Rights. 

See Possession (1) 
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MOKURURRRR TrNURB. 

Only a reversioner and those ha vinj; 
some interest in the estate can con- 
test alienations hy Hindoo widows 

of shares in a hereditary . 

The zemindar may, if necessary, 
cause the sale of the tenure for 
arrears of rent, but he cnnnot take 
khas possession by force .. 406 

See Ghatwalee Lands (3) 

MONCT-DBCREB. 

(1) In a the Court has no au- 

thority to direct the realization of 
the money out of any named pro- 
perty ... .. ... 503 

(2) where a makes the money a 

charnre upon any named property, 
which is sold before attachment, 
the title conveyed by the sale is 
not nflfected, and the decree- 
holder's remedy lies against the 
judgment-debtor ... ... tb. 

MOOKTEARS. 

Where a mooktear, who has been 
practising in one district, applies to 
the Judjje of another district for 
renewal of a certificate dated nearly 
three years prior to the date of 
his application, it is quite reason- 
able to require from him some 
certificate from the Judge of the 
former district. Where an applica- 
tion was refused for want of some 
such certificate, and the applicant 
having come up in appeal to the 
High Court, the three years ex- 
pired while the matter was under 
discussion, applicant was allowed 
six weeks to procure the requisite 
certificate 295 



MOONSIPF. 



See English Committee (1) 



MoRTG AOB. 



( 1 ) An ambiguous description in a 

must be taken most strongly 
against the mortgagor 

(2) Plaintiff had a first of half 

of a mouzah, and a second of the 
whole. Subsequently the mouzah 
was sold in execution of a decree 
obtained by her under s. 53 
Act XX of 1866 upon her first 
*— , and purchased by defendant 

with notice of the second : 

HELD that the defendant was not 
entitled to have the second — 
held as void against him, but 
that as purchaser under the sale of 
8 annas was entitled to have priori- 
ty over the second 
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(3) A party with whose money a 

has been satisfied, may sue for 
enforcement of lien as assignee 
of such—, but not for possession 
as absolute owner 

See Ejectment (2) 

See Jurisdiction (13) (17) 

See Parties (\) 

See Privy Council Rulings (2) 
(31) 

Municipal Courts. 

See Privy Council Rulings (31) 



N 

Nattore Raj. 

See Privy Council Rulings (18) 
(19) (20) (21) 



404 



Nazir. 



See Surety (l) 



Neckssitt. 

See Hindoo Widow (2) (3) 

Nephew. 

See Probate of Will (1) 

New Document. 



See Review (3) 



New Rules. 



See Review (5) 

See Special Appeal (9) 



63 



279 



New Suit. 

See Bond (7) 

Nkw Trial. 

See ActXIof\B65(2) 
See Limitation (13) 

Non-Appbaraj(cb op Dependant. 

Where a defendant, not having 
appeared till nearly a month after 
the date fixed for the first hearing, 
applies for a re-hearing on the 
ground that the summons had not 
been duly served, hrld that the 
service of summons, found as a fact 
by both the Lower Courts, must 
be taken for granted in the special 
appeal 

See Act VIII of 1859 (S) 

Non-Cultivation. 

See Relinquishment (I) 

Notes (Bought and Sold). 

See Contract (2) (8) 
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I^OTICE. 

(1) A person by whom — of enhance- 

ment was served at the time when 
the rent was payable to him is 
entitled, either entirely by a sale, 
or partially by a lease, to convey 
to the purchaser or lessee the 
rent with the incident of its being 
liable to enhancement under that 
■ The purchaser or lessee 

is not obliged to serve fresh — 
of enhancement ••• ... 144 

(2) A of enhancement is good if, 

without containing the exact terms 
of the law, it states with sufficient 
precision the nature, amount, and 
grounds of the claim, so that the 
ryot can clearly comprehend the 
case he has to meet ... ... 203 

(3") A plea of informality of— on the 
ground that it contained all the 
possible grounds of enhancement 
allowed by the law, was disallowed, 
inasmuch as the ryot was not 
prejudiced thereby, or had been 
in any difficulty as to what he was 
to answer ... .., ... 272 

(4) A person arrived at majority is not 

required to give any to the 

person holding his property under 
an alienation improperly made by 
his guardian, or to perform any 
preliminary acts before suing to set 
It aside ... ... ... 404 

(5) No of enhancement is required 

in the case of a suit for arrears of 
rent at a rate fixed by arbitration, 
where both parties agreed to sub- 
mit their claims to arbitrators ... 533 
See Act VIII of 1S59 (9) 
See Act VI 11 (B. C) of 1869(2) 
See Ejectment ( 1 ) 
See Enhancement (2) (5) (6) 
See Limitation (10) 
See Sale (1) 

KOTIFICATION. 

See Sale in Execution (15) 

KuouM Pactum. 

See Agreement {\) 



OBjKcnoifs. 

See Jurisdiction (5> 
See Suit for Rent (2) 

Obstedction ( on public Road.) 

See Original Jurisdiction (3) 
See Right of Suit (1). 

Ones Probandi. 

(1) The mere putting what is perhaps 
a greater burden of proof on oue 
party than on the other, is no 
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ground for reversing a decree in 
special appeal, where the decision 
on the merits has not been affected 106 

(2) In a suit to recover possession, 

the is on the defendant when 

he pleads that he is a bona fide pur- 
chaser for value without notice of 
plaintiff^s title ... ... 151 

(3) The benamee system being one of 
the recognized institutions of the 
country, a purchaser does not dis- 
charge himself of the onus which 
lies upon him, by looking only to 
the apparent title. Kor is the 
onus discharged by the mere fact 
of the name of the defendant's 
vendor being alone registered in 
the zemindar's books as the exclu- 
sive owner of the putnee, or of 
the vendor being only sued by the 
zemindar for the rent of the 
putnee . ... ... 151 

(4; Where defendants plead la\hiraj\ 

the rule as to may be altered 

according to circumstances, as 
where plain tiflTs title as landlord 
has been admitted and the plea 
not set up until years aflter the 
suit is brought «.. ... 191 

(5) In a suit to establish title to, and 
for possession of, a jote, which was 
admittedly the rajbaree jote of 
defendant's ancestor ... ... 192 

(6) The onus of showing that the 
admitted rental was not recovered 
during A's wrongful possession is 

on A ... .. ••• 251 

(7) Where, in a suit brought by the son 
of K K's daughter against the 
widow of the youngest of K K's 
three sons, the two elder having 
died unmarried, for a share in 
a joint family estate, the defendant 
alleges that tiie two elder sons 
were disqualified ... ... 375 

(8) Where, in a suit for a share of a 
joint family estate, defendant 
claims a certain portion as the ex- 
clusive property of her husband 
under an alleged gift ... ... 375 

(9) Where plaintiff having obtained a 
decree in a , suit for possession 
finds difficulty in executing it 
owing to judgment-debtor's pre- 
venting identification of the land 
decreed ... *... ... 527 

See Act VIII of 1859 (2) 

See Adoption (1) 

See Ejectment (4) 

See Hereditary Occupancy (1) 

See Joint Property (1) 

See Mahomedan Law (1) 

See Pripy Council Rulings (2) 

See Usufructuary Mortgage (4) 
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Obal Evidrncb. 

See Evidence (15) (16) 

Original Jurisdiction. 

(1) In estimating the amount of the 

ad valorem fee chargeable under 
cl II Sch. I of the Court Fees' 
Act, 1870, the fee must bo ^aid 
in respect of the property, with- 
out deducting the amount of 
the debts to be paid out of it ... 153 

(2) The ad valorem fee should be 

charged on the value of a house, 

and not on the rent of it 15-3 

(3) Where, upon the construction of a 
conveyance, the plaintiffs are con- 
sidered to have acquired, not a 
right in the soil of a passage, but 
only a right of way, held that 
they can only complain of obstruc- 
tions in the enjoyment of the ri^ht 
of way, and are entitled to an in- 
junction against future obstruc- 
tions, the use of doors opened out 
into the passage to clean privies 
being a serious obstruction ... 379 

(4) A creditor receiving from the prin- 
/ cipal debtor, without the know- 
ledge of the surety, a sum on 
account of interest in excess of 
that then due on a promissory 
note, discharges the surety from 
liability 416 

(5) In a suit under Act V of 1866 on 
a promissory note, part of the con- 
sideration for which was legal, and 
part illegal: held (per Couch, 
C\ J.") that plaintiff could not sue 
on the note, but that he might 
amend his plaint and recover so 
much of the consideration as was 
not illegal. The agreeing not to 
enforce a contract which is void 
for illegidity is an illegal consi- 
deration, and the contract is void. 
An agent who has sold goods for 
his principal and received the 
price, is bound to pay it over to his 
principal, although the contract 

of sale is illegal and void 424 

(6) It is a question for the Court 

whether the words complained of 
in an action for libel constitute a 
ground of action, and they must 
be set out in the plaint. If they 
are not a libel, the plaintiff" cannot 
make them one by alleging inten- 
tion to injure, &c. ; nor can he 
make them libellous by alleging 
that they are ironical, if they do 
not appear to the Court to be so 516 

Over-claim. 

Where a party sues for the whole 
of a property as well as for khaa 
possession and mesne profits and 
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fails to prove more than a proprie- 
tary right to a small portion, his 
entire claim ought to be dismissed 507 



Parentage. 



See Mdkomedan Law (1) 



Parol* Evidence. 



Parties. 



See Contract (1) 



Defendant having in his hand one- 
half of the immoveable property 
on the mortgage of which the loan 
was originally advanced, was held 
to have been properly sued in re- 
spect of half the original liability ; 
no question of contribution by 
the purchasers of the other half 
arising 
See Act VIII of IS69 (S) 

Partition. 

(1) A Hindoo widow bein^ competent 

to claim as agamst her co- 
sharers, a purchaser of her estate 
at an execution-sale may do so 
likewise 

(2) Property of which neither party 

was entitled to hhas possession, 
and debuUur lands expressly re- 
served, were held not to be sub- 
ject to-— — ... ... 

(3) Where a is objected to in 

appeal, as not consulting con- 
venience, appellant is bound to 
show some arrangement which will 
better satisfy all parties, and be 
more equitable 

See Co'tharers (1) 
See Joint Decree (1) 
See Joint Property (1) 
See Jurisdiction (9) (29) 
See Presumption (2) 

Partnership. 

— transactions having ceased 
between the parties, plaintiff may 
sue C for balance of salary and 
money in C's hand, but his claim 
is not to be regulated by Act XIV 
of 1859 Section 1 Clause 16 
See Contribution (1) 
See Privy Councit Rulings (31) 



Pauper. 



See Security (3) 



61 



23 



23 



466 



Payment. 

A — of money to prevent a sale 
in execution of a decree is not 

a voluntary ^ whether made 

by judgment-debtor or a. third 
party claiming the property ... 503 
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Plaimt. 



See Privff Council Rulhigi (26) 
See Small Cauee Court (6) 



Plba or Fatkbht. 

Wbibt a plaintiff is entitled to a 
decree for such sums as the 
defendant admits, a defendant also 
has a rLa^ht to the Judge*s opinion 

Xn the evidence which he 
aces in support of his — — ••• dSl 

PLBADBft AND ClIBHT. 

(1) A tabular account having been 
drawn put and submitted for some 
davs to the examination of the 
vakeels of the different decree- 
holders before it was finally set- 
tled, the Court declined to allow 
the matter to be re-opened for 
the purpose of correcting a mis- 
take (the omission of costs and 
interest) at the instance of one 
of the decree-holders ; and ob- 
served that the appellant, if he 
has suff*ered loss through the care- 
lessness of his pleader, may not 

be without remedy ... ... 803 

(2) A pleader's statement that if the 
thfljc map shows that the lands in 
dispute were surveyed as part 
of plaintiff's talook, his client will 
give up his claim, is not within 
the scope of the pleader's autho- 
rity to make, and is not binding 

on the client ••• ••• ••• 486 

Plbadings. 

A pUintiff setting up a title by pur- 
chase of the whole property is 
not at liberty to change his 
case and set up a title apparently 
feunded either on inheritance or 
joint purchase ••• ... 274 

See Fraud (l) 
Plbas. 

See Onui Probandi (4) 

POSSBSSIOH. 



Before obtaining — 
obtained after 
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PoTTAfl. 



See Declaratory Stdt(l) 
See KhoM Possesion (1) 



under a decree 
foreclosure, a 
plaintiff is bound to pay off a prior 
lien subsisting at the time that he 
obtained a conditional sale of the 



property ••• 

See Act VIII of IS59 (7) 

See Cause of Action (1) 

See Co^harers (3) 

See Declaratory Suit (1) 

See Findifige (1) 

See Joint Family (2) 

See Jurisdiction (16) 

See Limitation (4) 

See Onus Probandi (6) 

See Privy Council Rulings (1) (4) 

See Right of Suit (3) 



829 



Fbacticb of Pbivt Gouhcil. 

See Privy Council Rulings (28) 

PBB-BMPnOH. 

(1) After a pre-emptor has deliber- 

ately refused to exercise his right 
of — , and another partj pur- 
chases the property, tne former 
cannot avail himself of the inci- 
dental rule of Mahomedan law 
that the pre-emptor^s title to 
purchase is not extinguished 
till the property has aetuaUy 
passed ... ... ••• 401 

(2) The right of ceases when 

there ceases to be an owner 
who is bound by the law either 
as a Mahomedan or by custom.. 440 

(8) The right of is not a mere 

personal one in the pre-emptor, 
who has it only as a co-sharer 
or neighbour ... ... 440 

See Mahomedan Law (2) 

Pbblimiiiabibs. 

See Notice (4) 

Pbbsumptior. 

(1) The — ^ against slumberers^on 
their rights is stronger when the 
subject-matter, as in the case of 
churs, is in a constant state of 
change and the difficulty of proof 
increased by lapse of time ... 4 

(2) Because in a partition-deed of 1260, 
in the column showing the shares 
of the different members of the 
family, K's son's name is inserted 
instead of N's name, it does not 
follow that N was then dead ... 82 

(8) The — — -s that where property is 
acquired in plaintiff's name or in 
that of his father, the plaintiff, to the 
exclusion of the judgment-debtor, 
is the owner; and that the elder 
branch havins separated from the 
younger, the Tatter must be held 
to have separated amongst them- 
selves, are wrong in law ... 459 

See Adoption (1) 

See Hindoo Law (3) 

See Joint Decree (1) 

See Joint Property (1) 

See Privy Council Rulings (1) 
(18) (19) (20) 

See Reviews (1) 

See Right of Occupancy (2) 

Pbincipal and Aqbrt. 

See Original Jurisdiction (5) 
See Privy Council Rulings (81) 

4 
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Pbiobitt. 



See Execution (3) 
See Possession (1) 



Pbivaot. 

A party has a right to open a door 
in his own property even if it in- 
terferes with the — of his neigh- 
bour's family ; the right of 

not being an inherent right of 
property, but requii*ing to be 
proved by local usage, permission, 
or grunt ... ... ... 14 

PaiVITY OF CONTBACT. 

See Small Cause Court (4) 

Pbivt Council. 

(1) What alone should be looked at 
in ascertaining whether or not 
there ought to be an appeal to 

the ... ... ... 21 

(2) Although, upon ordinary princi- 
ples, where an order directs pay- 
ment of costs and afterwards spe- 
cifies a particular sum, such sum 
comprises ail costs, yet as it has 
never been the practice of the 
-^— to make a specific order 
as to costs incurred here for 
preparation and transmission of 
the record, and as it had been too 
long the practice of the High 
Court to allow costs to adopt now 
a difierent rule, and as there had 
not been unnecessary expense, 

the Court allowed the costs ... 89 
(8) Semble: Had there been extra- 
vagance and waste in the prepara- 
tion of the record, the Court would 
have referred the parties to Eng- 
land ... ... ... 89 

(4) Where a decree of the -^ gives 

interest, but does not clearly spe- 
cify the rate, what the Court 
should do to ascertain the rate ... 103 

(5) Where the interest decreed by tlie 
— -- is not upon the costs, the 
plaintifi is not entitled to such in- 
terest ... ... ... 103 

(6) Construction of the decree of the 
— — reversing a decree of the 
High Court with a specified sum 
as costs in England, ami affirming 
the decree of the Zillah Court 
with costs in the Courts below ... 253 

(7) No right of appeal to the 

exists in any matter of Criminal 
Jurisdiction ... ... ... 407 

(8) The High Court has no power to 
admit an appeal to in a^mat- 

ter of Criminbl Jurisdiction' „. 407 

(9) No decision is binding on a 

question of fact ... ... 469 



Page. 

Pbitt Covvciu-^( Continued,) 

(10) Where in a suit the stamp origin- 
ally paid was on an amonnt Terj 
much less than Rs. 10,000, and 
the whole courae of the litigation 
and the stamps had had refer- 
ence to this valuation, though the 
property was really of the value of 
Rs. 10,000, the Court refused 
an application for leave to appeal 

. to the ... ... ... 494 

See lieviews (4) 

Paivr. CotNGiL RcLi^Gs. 

(1) Appellant to Privy Council had 
obtained a decree establishing her 
mokurruree right as pun!haser 
from the heir to a former propriet(»r 
aeainst grantees from deceased 
widows. In taking out execution, 
she was opposed by respondent**, 
who claimed as holding hdur-putnce 
granted in 1849 by the purchaser 
of the land, when it was sold for 
arrears due by the former putnee- 
dar. This claim was tried as a regu- 
lar suit, and decided in favor of the 
responden ts : Held t ha t a pro ceed - 
ing before the Magistrate in 1841, 
which showed that actual posses- 
sion was in the grantees of the 
widows, was conclusive, and that 
the possession of the grantees was 
referable solely to the title which 
was now vested in the appellant, 
and which could not be affected by 
the acquisition of the putnee- title 

in 1849 .. 1 

(2) Principles upon which the Courts 
of India are to decide issuis 
depending before them. 

Native deeds and contracts 
ought to be construed liberally, 
regard being bad to the real mean- 
ing of the parties, rather than to 
the form of expression. 

Under the Hindoo law, the 
right of a honajide incumbrancer, 
who has taken from a de facto 
manager a charge in lands created 
honestly, for the purpose of savinjr 
the estate or for tne benefit of 
the estate, b not (provided the 
circumstances would support the 
charge had it emanated irom a de 
facto and de jure manager) 
aifected by the want of union of 
the de facto with the de jure title. 

The question as to the onu» of 
proof in such cases is one not 
capable of a general and inflexible 
answer, but the presumption pro- 
per to be made will vary with cir- 
cumstances. Thus a mortgagee, 
who is setting up a charge in his 
favor made by one whose title to 
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alienate he knew to be lioiired, 
most prove the iacts wliicb em- 
body the representations nitde to 
liim of the all^^ deeds of the 
estate, and the motives influencing 
his immediate loan; but such proof 
most not be required from one not 
an original party, after a lapse of 
time and enjoyment and apnarent 
acquiescence. Wbere afso a 
charge is created b^ the substitu- 
tion of a new secunty for an older 
one, and the consideration for the 
older one was an old precedent 
debt of an ancestor not previously 
questioned, the presumption will 
arise in favor of a consideration 
that binds the estate. 

Under the Hindob law, the 
power of a manager for an infant 
heir to charge an ancestral estate 
is a limited nnd qualified one, to be 
exercised in a case of need or for 
the benefit of the estate. The 
lender is bound to enquire into 
the necessities for the loan, and to 
satisfy himself that the manager is 
acting for the benefit of the 
estate. But if he does so enquire 
and acts honestly, the real exist- 
ence of an alleged and sufllciently 
accredited necessity is not a con- 
dition precedent to the validity of 
his charge, and lie is not bound to 
see to the application of his money. 
The mere creation of a charge by 
a manager, securing a proper debt, 
cannot be viewed as improvident 
management; and a bond fide 
creditor should not suffer when he 
has acted honestly and witii due 
caution, but is himself deceived ... 
(0) Mode of taking accounts when 
the mortgagee is himself in pos- 
session (see /oo/fio/^) 
(4) In this case the Privy Council 
held that the plaintiffs (respond- 
ents) had failed to prove either 
title or possession. It seemed to 
their Lordships that the High 
Court, having originally treated 
the title of the plaintiffs as de- 
pending upon a release by the 
Judici^ Commissioners, and find- 
ing that the release was not made 
out, fell back upon a proceeding of 
the Deputjr Collector, and had not 
given sufficient consideration to 
the nature of the proceedings of 
that officer and the manner in 
which they were dealt with by his 
official superiors 
{5) Suit for a portion of ohur land 
thrown ikp by a tidal and naviga- 
<. ble river. . The app^Uants,. ^who 
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were seeking to disturb a posses- 
sion of nearly 7. years' duration, 
and who proved the land to be a 
re-formation on a site identical 
with lands originally included in 
their zemiudary, and afterwards 
swept away, were held to have a 
better title to it than the respond- 
ents, who claimed it as an accre- 
tion to their settled chur^ bu^ 
failed to prove that it was such 
a gradual and imperceptible 
accretion as the Civil law contem- 
plates ... ... ... US 

(6) Review of the law of alluvion in 
Bengal as declared by Regulation 

XI of 1 825 and decided cases ... 1 13 

(7) In this case, which turned upon the 

validity of the bond on which 
plaintiffs sued, the decision of the 
High Court in favor of defendant 
was reversed, as based upon the 
assumed probabilities of the case 
instead of the evidence before them, 
and in forgetfulness of the most 
startling improbabilitv of all, viz.^ 
that the defendant snould, if hb 
case of fraud and forgery were 
true, have failed to attempt to 
substantiate it by his own testi- 
mony and that of his brother ... 120 

(8) A, who was entitled to certain 
property, but had not the means 
to institute a suit for the recovery 
of the same, agreed by deed to 
sell B a moiety thereof in consi- 
deration of a sum of money which 
B was to pay for the purpose of 
carrying on the suit in the names 
of A and B as plaintiffs. Shortly 
aflerwards A entered into a deed 
of compromise with C, who was the 
claimant and in actual possession 
of the greater part of the property 
in question, by which a portion of 
the property was divided between 
them. Held in a suit brought by 
B against A and C that the first 
deed did not operate as a present 
transfer <f the property, but only 
as an agreement to transfer it 
upon certain contingencies which 

had not happened ... ... 110 

(9) J^fnamee purchases in India, not 
having been declared by law to be 
illegal, must be recognized and 
have effect given to Uiem by the 
Courts, except so far as positive 
enactment stands in the way and 
directs a contrary course. There 
is notliing in Section 260, Act YUI 
of 1859, either taken by itself or 
taken in connection with Sections 
259 and 261 to 266, from which an 
iqference can be drawn of, an 
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intention toprohibitfrenametf trans- 
actions 157 

(10) One of the gronnds on which 
plaintiff sought to disturb defend- 
ant's long uninterrupted posses- 
sion since 1790 of land (which 
had once been alluvial) lying 
between two branches of a rirer, or 
between two rivers, the volume of 
water in which from time to time 
shifted, so that alternately one of 
those channels was deep and the 
other fordable, was by an alleged 
custom in the district : Hbld that 
the custom which plaintiff was 
bound to establish was that the 
ownership and right of possession 
of the intermediate tract shifted 
with the volume of the water always 
attaching to the riparian pro- 
prietor on the side of the channel 
which happened to be fordable. 
As to the other ground on which 
plaintiff relied, that it was not in 
the power of the then zemindar 
to impress upon the land a quasi 
servitude, or to burden it with a 
covenant which would run with it 
into the hands of any possessor of 
it by any title ; and that conse- 
quently a contract between two 
former zemindars that the owner- 
ship and right of possession should 
shift in the manner above mention- 
ed, was not binding upon the de- 
fendant who derived his title from 
a person who was a stranger to the 
arrangement 160 

(11) Where a plain tifl in a former suit 
admitted that no portion of the 
land then sued for was included 
within her talook as originally 
settled and defined by the dowX 
but that she had as talookdar 
acquired title to the talook as 
towfeer : Held that she could not, 
under Section 2 Act VIII of 1 859, 
bring her present suit and claim 
to fall back upon the other title. 

The Priv^ Council saw no 

g*ound in this case for departing 
om the general rule of allowing 
but one set of costs to respond- 
ents in the same interest, since the 
Collector, as Court of Wards and 
representing the infant defendant, 
would sufficiently have dischaiged 
his duty, and have exercised a 
sound discretion, if he had left the 
defence in the hands of the other 
defendants, or at the most applied 
for leave to join in their case ... 168 

(12) It is a principle of natural equity, 
which must be universally appli- 
cable, that where one allows 
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another to hold himself out as the 
owner of an estate, and a third pur- 
chases it for value from the appa- 
rent owner in the belief that he 
is the real owner, the man who so 
allows the other to hold himself 
out shall not be permitted to 
recover upon his secret title, unless 
be can overthrow that of the pur- 
chaser by showing, either that he 
had direct notice, or something 
which amounts to constructive 
notice, of the real title, or that 
there existed circumstances which 
ought to have put him upon an 
inquiry which, if prosecuted, 
would have led to a discovery of it. 

There is nothing in the position 
of a vendor being a Mahomedan 
woman living with her children 
upon the estate, and sometimes 
letting it, which should put any 
one upon enquiry whether she 
was the real owner or not. 

The mere fact of a man build- 
ing upon, or spending money to 
improve property belonging to the 
woman with whom he was living, 
cannot lead to the inference that, 
contrary to the apparent title, he 
bad purchased the land for him- 
self; and neither this, nor the 
circumstance of the deed-of-sale 
from a Mahomedan woman con- 
taining the apparently usual clause 
that she had made the sale with 
the consent of the family, was 
sufficient to put the purchaser on 
inquiry. 

Without laying down any gen- 
eral rule as to the circumstances 
which should prompt enquiry in 
cases of this kind, the Privy Coun- 
cil were of opinion that the cir- 
cumstances must be of such a 
specific character that the Court 
can place its finger upon them and 
say that upon such facts some 
particular inquiry ought to have 
been made 166 

(13) A party desirous of executing a 
judgment or order of Her Majesty 
in Council, ought to apply to the 
Court from which the appeal was 
finally brought, and such Court 
ought to give directions to the 
Court by which the suit was ori- 
ginally tried ... 175 

(14) A declaration of Her Majesty in 
Council amounts to a direction to 
tlie Court below to clothe it in the 
form of a mandatory order, and to 
give effect to such order ... .^ 175 

(15) A former decision by the Courts 
in India, confirmed by the Privy 
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Coancil, acj^udging the land in 
dispute to be an accretion to the 
re^ondent'fl settled estate in 
Shahabad, was held to be a bar 
under s. 14, Act VIII of 1859, to 
the jurisdiction of the Ghazeepore 
Courts to try the present suit for 
the same land 182 

(16) Ik is the dutj of a Court to act 
upon the issues and proofs in the 
case, and not to throw aside the 
whole evidence and give effect to 
its suspicion. A plaintiff and his 
witnesses hiive great cause of com- 
plaint, if pronounced guilty of an 
offence witliout being heard, and 
without evidence or even allega- 
tion 183 

(17) Where a decree has been proper- 
ly passed, and proceedings taken 
under it to obtain execution against 
a party in a representative charac- 
ter, such person should be consi- 
dered a party to the suit within the 
meaninj^ of s. 11, Act XXIII of 
1861, with respect to any question 
which may arise between him and 
the other parties relating to the 
execution. A suit to set aside an 
execution sale which was efiected 
under color of a decree, is not 
barred by Act XXIII of 1861, 
where no decree existed authoriz- 
ing execution against plaintiff's 
estate 185 

(18) The Privy Council held that the 
judgment of the High Court [in 
the case of the Nattore Raj] was 
right; that there was direct evi- 
dence of the execution of the 
onoomotee potro and of the kotrito 
poiro, which was at least so satis- 
factory that, in the absence of con- 
trary evidence, or very strong pre- 
sumptions to the contrary, it ought 
to prevail; whilst the presumptions 
very strongly preponderated in 
favor of the execution of these 
deeds. It would be very much 
for the interest of proprietors in 
India, i( in executing deeds giving 
their widows power to adop^ they 
registered the deeds. 

In this case, the widow did not 
adopt a son until 6 or 7 years after 
the Rajah's death, and an infer- 
ence was sought to be drawn 
therefrom hostile to the adoption 
with reference to the obligation 
upon the widow to act upon the 
power given to her by her husband 
as speedily as possible, and its 
great importance as a religions 
duty. But the Privy Council con- 
sid^^ that the presumption against 
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the adoption arising from the neg- 
lect of duty by the widow was not 
so great as the presumption in fa- 
vor of the Rajan leaving the pow- 
er to adopt ; because the stronger 
the duty, to adopt, the stronger 
was Uie presumption in question ... 221 

(19) From tne insertion of an express 
power of alienation in a subsequent 
hibbanamah^ no intention to re- 
strain alienation can be inferred 
from the omission of such a power 
in a former hibbanamah^ unless the 
two deeds are parts of one design, 
or form a connected series so as 

to be construed as a whole ... 226 

(20) The general presumption that 
endowments of idols are usually 
made by Hindoos with the object 
of preserving the sheba or worship 
on families, rather than of confer- 
ring a benefit on individuals, is not 
sufficient of itself to impress that 
construction upon an endowment 226 

(21) How the Privy Council construed 
two deeds; one as denoting an 
intention to perpetuate the worship 
in the family, and the other as an 
absolute gift to the donee ... 226 

(22) It is not for the public benefit, 
that where two parties knowingly 
deal with the sale and purchase of 
property of infants, one of the 
parties (the purchasers) who ob- 
tain possession in a manner calcu- 
lated to injure the infants should 
be able to sue the other party (the 
vendors) for damages. The Privy 
Council refused to five costs to 
either, considering them both in 
pari delicto 230 

(23) Where the sole question raised in 
both Courts in India was whether 
or not certain documents purport- 
ing to be an allowance of plaintiffs 
accounts by the defendant's agent 
were signed by the agent, the Privy 
Council declined to allow the 
defendant to raise before them the 
question as to the authority of the 
agent to bind him (the defendant) 233 

(24) Referring to a Principal Sudder 
Ameen*s observations as to certain 
witnesses, the Privy Council ob- 
served that, though it was a legiti- 
mate objection to a man*s credit 
that he was a professional witness, 
yet to state broadly and generally 
that a witness had given evidence 
in other cases, and therefore became 
unworthy of credit, could only tend 
to increase the indisposition of 
respectable persons to come into 
Court as witnesses, which was one 

of the social evils of India ••• 285 
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(25) The Privy Council will only under 
very special circumstances grant 
an appellant from a judgment of 
the High Court passed in special 
appeal, nunc pro tuncy special 
leave to appeal on the facts. In 
this case, the Privy Council declin- 
ed to grant that leave, and agreed 
with the High Court that a certain 
chitta was fairly admissible as evi- 
dence, and that it tended very 
much to negative the case put for- 
ward by the appellant 299 

(26; The description contemplated by 
s. 26 of the Code of Civil Pro- 
cedure includes all those titles bjr 
which a party is known ; and if 
a plaintitt from animosity, or any- 
thing but a bond fide dispute as 
to the right to a title, refuses to 
give his adversary that title by 
which he is generally recognized, 
the Court will exercise a sound 
discretion under s. 29, in first 
requiring the plaintiff to amend 
his plaint, and afterwards in reject- 
ing the plaint if its order is con- 
tumaciously disobeyed 301 

(27) The jurisdiction of a Principal 
Sudder Ameen to deal with a de- 
cree referred to him for execution 
by the Zillah Judge under Act V 
of 1836 does not cease by his 
striking the case off his file after 
partial execution, so as to render 
necessary a subsequent reference 
by the «fudge to enable the Prin- 
cipal Sudder Ameen, upon a fresh 
application being made for execu- 
tion, to restore the case to the 

file 319 

(28) Where a suiinud granted to the 
holder of a iagheer was only a 
confirmation by the Government 
and the Rajah of the tenure under 
which the jagheer was held, and 
authorized the jaghcerdar to re- 
main ill possession and in perform- 
ance of the services with his 
brothers, without describing the 
kind of service : Held that the 
Kajah could not resume the land 
without proof that the services to 
be performed by the jogheerdar 
were personal services only to the 
Rajah 321 

(29) As to Badshapore, the Privy Coun- 
cil, held upon the fair construction 
of the treaty or agreement made by 
the British Government in August 
1 805 with the Begum Sumroo, that 
the Begum was for her life to hold 
her territories in the Doab from 
the East India Company as 'she 

' had held them under Scindia, ' and 
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that as she was not a Sovereign 
Princess, but a mere jaidadar (t. «., 
a jaghiredar under obligation to 
keep up a body of troops to be 
employed when called upon, in the 
service of the Sovereign) under 
Scindia, she was to remain such 
under the Company ; that the 
resumption of those lands by th6 
British Government, upon thedeath 
of the Begum and the determina- 
tion of the jaidad tenure, was not 
an act of State, but an act done 
under a legal title; that the direct 
evidence in favor of the sunnuds 
under which the representatives of 
the Begum set up a title to a here- 
ditary and transmissible lakheraj 
or rent-fVee estate, was not suffi- ' 
cient to rebut the presumption 
arising from the non -production of 
the original sunnud, and the failure 
to account for it, as welt as the still 
stronger presumption arising from 
the nets, representations, and con- 
duct of the Begum in her lifetime. 
As to the Arms suit, the Privy 
Council also held that the seizure 
of arms and stores was not an act 
of State, but an act done as under 
a supposed legal right on the re- 
sumption of the jaidad upon the 

Bepm*s death 349 

(30) The distinction adopted by the 
law of England in the course of 
inheritance, between inheritable' 
freeholds and personalty is not 
known in Hindoo law. 

According to the Hindoo Law of 
Inheritance (unlike the law of Eng- 
land), the heir or heirs are selected 
who are most capable of exercising 
those religious rites which are con- 
sidered to be beneficial to the 
testator. 

A gifl inter vivos, or by will, can- 
not prevail against the Law of In- 
heritance. 

A benignant construction should 
be used in the case of transfers by 
gifl, the real meaning of the docu- 
ment being enforced, if it can be 
reasonably ascertained from the lan- 
guage used. All estates of inherit- 
ance created by gift or will, so 
far as they are inconsistent with 
the Hindoo Law of Inheritance, are 
void as such, and no person can 
succeed thereunder as neir to the 
estates described in terms which 
in English law would designate 
estates-tail. 

A person capable of taking un- 
der a will must be such a person 
as can lake a gift inter vivoij and 



Digitized by 



Google 



INDEX (Oiyij4 JCULINQS). 



XXXI* 



Page, 
Pkivt Codncil Rulings.— fCon/iJitf^. J 
therefore must either in fact^ or in 
contemplation of law, be in exist- 
ence at the death of the testator. 

Trusts of various kinds have 
been recognized and acted on in 
India in many cases. 

Under the guise of an unneces- 
sary trust of inheritance, a testa- 
tor cannot indirectly create bene- 
ficiary estates of a character un- 
authorized by law, and which could 
not directly be given without the 
intervention of the trust. 

A trust cannot be said to fail 
because one of the trustees had 
renounced or had not acted, where 
a will distinctly provides for the 
case of a trustee not acting, and 
gives a directing power to fill up 
ttie number of trustees when 
reauired. 

Having regard to the principles 
above laid down, the Privy Council 
held that Jotendromohun Tagore 
was beneficially entitled to a life- 
interest under the will in the real 
property, and also in the person- 
alty or the fund into which the per- 
sonalty was to be converted after 
the falling in and satisfaction of the 
legacies and annuities ; that upon 
thefailute or determination of such 
life-interest, the beneficial interest 
in the said real and personal pro- 
perty was vested in the plaintiff, 
Ganendromohun Tagore, as heir- 
at-law; and that the marriage 
^fl of a primd facie adequate 
mcome to the plaintiff* was a suffi- 
cient provision for maintenance ... 359 

(31) Although a right to participate 
in the profits of trade is a strong 
test of partnership, and there may 
be cases, where, from such percep- 
tion alone partnership may, as a 
presumption, not of law, bnt of facti 

. DC inferred, yet whether that rela- 
tion does or does not exist, must 
depend on the real intention and 
contract of the parties. 

To constitute a partnership, the 
parties must have agreed to carry 
on business and to share profits in 
some way in common. 

The relation of principal and 
agent ought not to be implied, any 
more than that of partnership, 
from the fact of a commission 
on profits and powers of control 
being given, when such relation 
is opposed to the real agreement 
and intention of the parties ... 384 

(32) Plaintiffs, appellants, sued de<> 
fendant, respondent (the Secre- 
tary of State) to recover a sum 
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alleged to be due for principal and 
interest on certain bonds, called 
morl^ase-bonds, executed by the 
late Kmg of Delhi. The claim 
was made on the ground that the 
defendant, owing to the late 
mutiny, confiscated all the landed 
estate of the said King, but tliat 
by a circular of the Judicial Com- 
missioner, under the order of the 
Supreme Government, all mort- 
gages effected by ihe King on 
those estates which the defendant 
had confiscated were to be paid. 

Hbld that Municipal Courts 
have no jurisdiction to enforce 
engagements between sovereigns 
founded on treaties. The Gov- 
ernment, when they deposed the 
King, and confiscated his property 
as between them and him, did, not 
affect to do so under any legal 
right, and their acts can be 
judged of only by the law of 
nations. 

The estates which had been 
given to the King had been 
assigned for the support of his 
royal dignity, and the due main- 
tenance of himself and family in 
their high position. It was a 
tenure (so far as it was a tenure 
at all) durante regno^ and on his 
deposition his estate and interest 
ceased, and all charges and incum- 
brances created by him out of 
^ that estate fell with the estate 
itself. 

The circular order does not 
amount to a law, and does not fall 
within the meaning of the 24 & 

25 Vict. c. 67 389 

(33) In an appeal brought by the co- 
respondent against a judgment of 
the Chief Court of the Punjab, 
confirming a judgment of the addi- 
tional Commissioner at Umballn, 
whereby the petitioner had 
obtained a dissolution of his 
marriage with his wife, on the 
ground of her adultery with co- 
respondent, who had been ordered 
to pay the costs of the suit : 

Held that the provisions of the 
Statute of Limitations (XIV of 
1859) did not apply to suits for 
divorce a vinculo : 

Held that it would have been 
deshttble and proper for the Chief 
Court to have acceded to co- 
respondents application for a com- 
mission to examine him, and that 
his general denial in his afiidavit 
was not equivalent to what might 
have been a circumstantial denial 
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Peivt Couhcil RtLniGB. — ( Continued.) 

or explanation of the &LCta alleged 
against him : 

Hbld that the statements of the 
respondent were not evidence 
against the co-respondent : 

Held that there was no suffi- 
cient evidence on which the decree 
could be supported, and the Privy 
Council reversed so much of it as 

was appealed against 

(34) Where witnesses who were not 
merely giving an opinion upon an 
isolated fact in the cause, but 
came into Court to prove the 
whole case made by the plaintiffs, 
and that a very special case, are 
shown to have come to prove a 
case false in its material features, 
much reliance cannot be placed 
on their evidence as to any parti- 
cular questions in the cause. 

Where, in the last stage of 
appeal, a case is made which is 
hardly consistent with the false 
case originally set up, and which 
was never made tne mal issue 
between the parties in any previ- 
ous stage of the litigation, it can- 
not be relied on in any degree so 
far as it affects the case made by 
the other side ... ... ••• 

Fkobabilitibs. 

See Privy Council Rulings (7) 

Pbobatb op Will. 

The High Court directs — ^ exe- 
cuted bv a Hindoo in favour of 
his nepnew to be granted to the 
nephew instead of a brother, 
where the property is of small 
value, and deceased's widow of 
immature age, and the nephew was 
brought up by deceased and was 
the object of his special affection 

Pbocbdurb. 

(1) Disregard of correct in the 

number of postponements, irregu- 
lar examination of witnesses, re- 
fusal of time to produce witnesses 
unavoidably absent, final hearing 
and the pronouncing of judgment 
by a different Judge from him who 
heard the evidence ... ••• 

(2) In any case in which judgment 
was passed ex parte or by default 
by the Revenue Courts, before the 
passing of Act III (B. C.) of 
1850, the application for the re- 
hearing of tbe case is governed 

by the prescribed by s. 

119 of Act YIU of 1859, and 
not i. 58 Act X of 1859. ( Decision 
in 16 W. R., 255y expUmed) ... 
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Pbocbdubb. — f Continued,) 

(3) What is the proper — in a 
case where a talookdar brings a 
suit against the zemindar and the 
sevenu purchasers to set aside the 
sales to them respectively of /m^- 
nee talooks sold for arrears of rent 
due separately upon each, and 
the defendants at the earliest pos- 
sible time put in a plea of mis- 
joinder 

(4) _ to be adopted by the Lower 

Appellate Court in a suit for rent 
See Ejectment (4) 
See Evidence (16) 
See Issues (2) 
See Special Appeal (8) 
See Privy Council Rulings (16) 

PROCEBDIHGS. 

See Evidence (21) 

See Sale in Execution (14) 



FBOHfBITOBT OBDBBS. 

In execution against B, the Judge 
ordered petitioner to pay into 
Court a portion of the monthly 
allowance due from his estate to 
B in the first instance from 
August to November. Petitioner 
objected that the allowance had 
been paid in advance from Octo- 
ber of the preceding year to 
November, but the Judge upheld 
his order and directed petitioner to 
pay into Court the allowance for 
August and September. Hbld 
that the Judge was onlv competent 
to dismiss the application, but was 
not justified in ordering payment 
into Court ••• .«• ••• 40 

Pbomissobt Notb. 

See Original Jurisdiction (4) (5) 



Pbostitutb. 

A landlord cannot recover rent of 
lodgings knowingly let to a — 
who carries on her vocation 
there ; the principles of English 
law applying to this country 



445 



Purchaser. 

An aucdon 



-, with notice of a 
payment in advance made by 
the tenant to the former pro- 
prietors of rent due for a period 
subsequent to the date of pur- 
chase, is bound by such payment. 32S 

See Acquiescence (1) 

See Onus Probandi (2) (3) 

See Partition {I ) 

See Sale in Execution (3) (4) (11) 

See Sale of Decree (1) 
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PUSDAHKUSHBEH WoMEN. 

See Evidence (12) 
See Fraud {\) 
See Lease (3) 

FUTHIM LbA8B. 

See Abatement (1) 
PuTNBB Bert. 

See LimitatioH (5) 
PuTHBB Bights. 

See Possession (1) 
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QvBSTioRB OP Fact, 

See Privy Council Rulings (23) 

R 

Railway Compant. 

Gompensatioii-monej for land taken 

up by a should be divided by 

the parties entitled to it in the 
ratio of their respective interests 
in the land ... ... ... 91 

Rajbakeb Jote. 

See Onus Probandi (5) 
Receipt op Bent. 

See Waiver (1) 

REGBIYEm. 

See Co'Sharers (2) 
Rbcobdbb op Rangoon. 

See Jurisdiction (26) 
Rb-ehtbt. 

See Construction (4) 
Registbb Cqf Suits J. 

See Jurisdiction (7) 

REGinBATION. 

(1) QiMBTtf.— Whether a plaintiff can 
rely upon a document not regis- 
tered as it ought to have been, 
and therefore not admissible in 
evidence under the Act ... 329 

(2) Where defendant, after drawing 
pp and si^ne a kobala, delivers 
It to plamtxtt*s servant to be 
r^liatered, and afterwards gets it 
away, and it is never registered, 

Slaintifi has a right to have the 
eed restored, and the sale 
declared good, and his suit is not 
barred by the — — Act ... 505 



Registbation.— ( Continued, ) 

(3) A mokururree lease, though regis- 
tered, cannot prevail against a 
kobala executed previously, but 
detained by the executing party, 
80 that it could not be register- 
ed ; and even were the mokurur- 
reedar's suit to be separately 
tried, time would probably be 

allowed for the of the 

kobala in order to its being 
admitted as evidence ... ... 504 

See Lease (3) 

See Privy Council Rulings (18) 
Registbation Act. 

(1) Where the Indian s. 55 bars 

appeal, it does so equally in mat- 
ters of execution as in respect 
of the decree passed ... ... 512 

(2) Quayrc— Whether a decree passed 

under s. 53 of the Indian , 

IS or is not a summary decree 
within the meaning of Act XIV 
ofl859, s. 22 512 

See Verbal Contract (I) 

Regulation XIX op 1814. 

See Jurisdiction (9) 
Regulation XXIX of 1814. 

See Ohatwalee Lands (1) 
Regulation XX op 1817. 

See Village Chowkeedar (I) 
Regulation VHI op 1819. 

See Regulation VII of 1825 (1) 

Regulation VII op 1825. 

There can be no analogy between 

a sale under in which the 

rights and interests of the judg- 
ment-debtor, whatever they might 
be, are put up for sale, and a 
sale under the Putnee Reffulatiou 
VIII of 1819, where there is an 
implied warranty on the part of 
the zemindar to give possession to 
the purchaser ... ,,^ 276 

Regulation XI op 1825. 

See Privy Council Rulings (6) 

Re-heabing. 

An application for . on the 

ground that applicant had no 
notice of the suit, is not barred 
by the institution of an appeal 
and special appeal ; for if appli- 
cant had no notice of the suit, he 
could not be concluded by any- 
thing done in it The Court 
ought to try the question of due 
service of summons ... ... 252 

See Jurisdiction (12) 

5 
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Rbliicquishment. 

The non-cultfration of a small por- 
tion of an ancestral jote by the 
admitted holders for one year, 
owing to their minority, does 
not amount to —as laid down 
in 6 W. R., p. 67 



ReMA5D. 



Rekt. 



See Act F///o/1859 (7) 
See Evidence (9) 



41 



See Jurisdiction (24) 

See Landlord and Tenant (2) 

See Purchaser (1) 

See Service Tenure (1) 

Report op Nazib. 

See Evidence (11) 

Repbesbmtatiybs. 

See Privy Council Rulings (17) 
See Sale in Execution (6) 

Res Adjudicata. 

(1) In a suit by a member of a joint 
Hindoo family for declaration of 
her right to a share of certain bond- 
debta due to the joint estate, the 
cause of action is not the same as 
in a subsequent action for a share 
of moneys realized upon those 
debts, a fresh cause of action 
accruing from the time of appro- 
priation ... ... ... 202 

(2) In a suit against the vendor to 
declare plaintitTs right to a share 
of the property alleged to be sold, 
A (plaintiff) obtained a decree 
directing his share to be taken out 
of a certain puttee. Pending the 
suit, A became a party to certain 
partition proceedings before the 
Collector, but omitted to include 
his claim, or to withhold his con- 
sent till it was ascertained what 
he was entitled to : Held that he 
could not bring a second suit 
against the same parties to estab- 
lish the same right ... ... 260 

See Act Vin of IS59 (l) {2) 

See Ejectment (2) (3) 

See Intervention (1) 

See Merits (1) 

See Privy Council Rulings (11) 

Rescmption. 

See Act VI (B. C.) o/1862 (1) 
See Privy Council Rulings (28) 
(29) 

Reyemue Coobts. 

See Jurisdiction (22) (23) 



Page. 

Retbesion art Heirs. 

See Hindoo Law (3) 
See Hindoo Widow (1) 

Reviews. 

(1) The High Court declined to pre- 

simie in a special appeal that the 
Lower Appellate Court, in admit- 
ting a review of judgment, had 
not complied with certain prelimi- 
naries, especially when appellant 
could not show that he had taken 
any objection before the Lower 
Court ... ... ... 15 

(2) A Subordinate Judge acts with- 

out jurisdiction in admitting a 
second application for review of 
a judgment passed by his prede- 
cessor, after tne expiry of 90 days 
from the rejection of the first 
application, without a finding of 
just and reasonable cause for such 
admission ... ... ••• 286 

(3) The objection to the admission of 

a of judgment on the strength 

of a new document was not 
allowed to prevail in a case where 
the so-called new document was 
not the sole reason for the admis- 
sion of the review ... ... 316 

(4) Suits disposed of cannot be opened 
by review after the lapse of several 
years from the date of decree on 
the ground that in some other suit 
the Privy Council had come to a 
different decision ... ... 317 

(5) Where a special appeal has under 
the new rules been rejected, appli- 
cation may be made for the 

of an Order as well as of a decree . 475 

(6) A judgment dismissing an appeal, 

delivered on an application for 

of a judgment deliyered in 

of a decision in special appeal, 

is a re-hearing, and dismisses the 
case itself on the merits ... 494 

See Act XXVII of 1860 (4) 

See Jurisdiction (10) (19) 

See Misjoinder (1) 

See Special Appeal (9) 

Uevocatiow op Cebtipicate. 

See Guardianship of Minors (1) (2) 
Right op Appeal. 

See Sale of Right of Appeal (1) 
Right op Occupancy. 

(1) Holding either as a koorfadar 
(sub-lessee), or as a trespasser, 
gives no — under s. 6, Act X 
of 1859, and the erection of a 
mud- house by such a tenant and 
dwelling there for more than 12 
years afford no presumption of 
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Right of Occupahct.— f Conftnucrf.^ 

acquiescence on the part of the 
proprietor ... .. ... 19 

(2) To be made transferable, — 
must be shown to be so according 
to local custom. Where no men- 
tion is made of such a right in the 
dowl^ its existence cannot be pre- 
sumed ••• ••• ... 55 

(3) The purchaser of a suing 

a zemmdar, who has refused to re- 
gister his name in the zemindaree 
sherishtah for the amount of 
land claimed and at a specified 
rent, must show that the tenure is 
transferable, and that the sale 
does not involve re-distribution of 
rent ... ... ... 507 

KiGHT OF POSSBSSION. 

See Privy Council RuUngM (10) 

KiGHT OF Suit. 

(1) No suit can be maintained for the 
removal of obstructions • upon a 
public road without proof of 
special damage to plaintiff ... 58 

(2) Where a suit for rent is dismissed 

for default owing to the non-ap- 
pearance of either party, plaintiff 
IS entitled, under Act A of 1859, 
8. 54, to bring a fresh suit, unless 
barred bj limitation ... ... 402 

(3) Plaintiff's prima fade title under 
a lease and bill-of-sale is sufficient 
to enable him to bring a suit for 
possession, and defendant cannot 
raise the question as to whether 

?laintiff is onXy the nominal owner. 454 
^ ^ 'he application of defendant's 
mokururreedar to be made a party 
to a suit for restoration of a deed- 
of-sale for the purposes of regis- 
tration and use, ought to be acced- 
ed to, so that plaintiff might have 
a decree binding on those also who 
claim through defendant ... 504 

See Co-sharers (2) 

See Criminal Prosecution (1 ) 

See Ghatwalee Lands (2) 

See Hindoo Law (2) 

See Mesne Profits (1) 

See Mortgage (3) 

See Water-course (1) 

KiGHT OF Water. 

See Jurisdiction (16) 
Right of Wat. 

See Original Jurisdiction (3) 



Kights. 



See Disclaimer (1) 
See Julkur Rights (2) 
See Privacy (1) 
See Sale in Execution (4) 



Riparian Proprietors. 

See Privy Council Rulings (10) 
Rule of Proportion. 

See Procedure (4) 

S 

Salaries. 

The salary of a telegraph officer 
which is due for past services is a 
debt which may be attached under 
s. 236, Act VIU of 1859 

Sale. 

Where a is notified for the 8th, 

and on that day an order for the 
postponement to the 9th is made 
in open Court, there is a sufficient 
notification... 

Sale in Execution. 

(1) A Judge has the discretion to re- 
ceive an application to set aside a 
— of a decree, when made to 
him after the lapse of 30 days, 
but before the confirmation of tke 
sale 

(2) The period of 30 days mentioned 
in 8. 256, Act VIII of 1859, is 
the measure of the right of the 
parties to come in and object to 
the sale. Under s. 257, how- 
ever, the Judge may receive each 
application at any time before the 
confirmation of sale. ( Vide foot" 
note) 

(3) A purchaser at a of the 

judgment-deb tor *s right, title, and 
interest does not thereby acquire 
any right, which the latter might 
have, to set aside or question the 
validity of any deed previously 
made, it might be, by the judg- 
ment-debtor himself 

(4) A purchaser at a of the rights 

and interests of former proprietor 
after the Government revenue had 
been paid out of collections made, 
was held entitled to a share of 
those rents in proportion to the 
term of her proprietorship 

(5) Parties present at a are not 

bound to refer to the decree, nor 
must they be considered as know- 
ing its contents; the proclama- 
tion amd notification under s. 249 
Code of Civil Procedure, being 
intended to inform persons what is 
to be sold, and whose rights and 
interests 

(6) In a — against the representa- 
tive of a deceased person, the de- 
scription of the property to be sold 
should contain the name of the de- 
fendant, and should say ** the right, 
title and interest of the defendant 
as representative of the deceased" 
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(7) Where the property of a minor is 
Dot described as such, the pur- 
chaser at a acquires no title 

thereto 55 

(8) Although a decree-holder, seeking 

to have a 4-anna share attached and 
sold, made his application in a 
general way includmg the entire 
mouzah, the irregularity was held 
not material, it being clear that 
what was intended to be sold and 
was so understood by the objector 
was the right, title and interest of 
the judgment-debtor 106 

(9) The market-value of property is 
not to be taken as a standard in an 
auction 197 

(10) A purchaser at a is not in 

the position of a person who takes 
a conveyance direct from the 
party, and is not bound by a 
statement made by the judgment- 
debtor on some previous occasion 
in a mortgage. If a party to that 
mortgage, the admission so far may 

be used as evidence against him... 200 

(11) The inchoate owner of an estate 

purchased by him at a , is 

justified, pending proceedings with 
regard to the vahdity of the sale, 
in preserving the estate from sale 
to another ; and if the sale to him 
is set aside, is entitled to any 
amount bond fide paid by him for 
such preservation ; his remedy 
lyuig against the party to whom 

the estate is restored ... ... 289 

(12) Though a Judge has discretion as 
to receiving an application to set 
aside a ^— made to him after the 
lapse of 30 days, but before con- 
finnation of the sale, yet appli- 
cant is bound to show some valid 
excuse for the delay 833 

(13) Where six separate tenures are 
sold as one lot, whereby plaintiff 
and his co-sharers are precluded 
from purchasing, and no descrip- 
tion of the properties to be sold is 

given, the sale is fraudulent and 
legal 842 

(14) Where the Court by declining to 
pay the decree-holder the proceeds 
of a— obliges him to satisfy the 
Court that there is no other pos- 
sible claimant, such proceedings 
are proceedings to enforce decree 

and obtain satisfaction 463 

(15) Where a — is postponed at the 
instance of the judgment-debtor 
with his consent, the omission to 
publish a fresh notification is not 
a material irr^ularity 

See Payment (1) 

See Regulation VII of 1825 (1) 
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511 



The purchaser of the rights and 
interests of a decree-holder takes 
the decree subject to judgment- 
debtor's rights to set off a cross- 
decree where he holds such cross- 
decree 442 

Sale op Pbopebtt. 

See Bond (6) 

See Privy Council Rulings 
(18) (17) (22) 

Sale of Right of Appeal. 

(1 ) Where third parties purchase the 
rights and interests of plain tifli in 
a suit which is dismissed, and file 
an appeal in which they describe 
themselves as plaintiffs, appellants^ 
together with the original plaint- 
iffs, and the original decree is con- 
firmed with costs : Held that the 
purchasers take the risks and 
liabilities of the plaintiffs from the 
commencement, including liability 
for all costs awarded against plain* 
tiffs generally withoutlimitation 438 

(2) Qfk?re.— Ought the speculative 
purchase of a right of appeal to 
DC recognized by a Court of Jus- 
tice 438 

Schedule Map. 

See Evidence (18) 

Security. 

(1) Money had been borrowed on the 
-^— of a €K)vemment promis- 
sory note which was stolen. The 
loss was advertised by the lender. 
An ikrar was executed whereby 
the lender defendant was bound 
to take steps to procure a dupli- 
cate assisted by plaintiff, in whose 
name the note was endorsed. No 
steps were taken by plaintiff until 
the note turned up in the Currency 
office. Held tne neglect was 
owing to plaintiff's laches ••• 58 

(2) for costs from appellant may 

be demanded, at the discretion of 
the Court, at any time before the 
hearing of the appeal ; the words 
** before the appellant is called 
upon to appear and answer" in 
Section 342, Act Vm of 1859, 
meaning, not the date mentioned 
in the notice, but that on which 

the appeal is called on to be heard 102 

(3) Where the appellant was, accord- 
ing to his own statement, a pauper, 
and it appeared that others pre- 
sumably able to frumish — were 
interested in the matter, the case 
was considered a proper one in 
which should be given ... 102 
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Sbizure or ARBis and Stores. 

See Privy Council Rulings (29) 

SklP'ACQuired Property. 

See Presumption (3) 

Sebticb 07 Summons. 

See Re-hearing (1) 

Service -TENTTRB. 

Where in a suit for ejectment the 
Court decides that defendant may 
ofier money payment in lieu of 
service, evidence need not be taken 
as to the rate of rent to which the 
service ough,t to be commuted ... 
See Privy Council Rulings (28) 

Serving Peon. 

See Evidence (\l) 

Sbt-ofp. 

See Jurisdiction (23) 

SETTI.EMBirT. 

A — of a talook, althongh tem- 
porary, made with a person pro- 
fessing to be a proprietor, con- 
fers a proprietary right and not a 
limited interest ; and a party ad- 
mitted to a share in the ^— with 
a mtLliki allowance becomes a 
co-sharer in the proprietary in- 
terest 

See Co'sharers (3) 



S04RR8. 



See Jjmalee Estate (1) 
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274 



Small Causb Court. 

(1) When a suit is of a nature cogniz- 
able by a —— , there is no right of 
special appeal, although a question 
of title is incidentally raised 

(2) Execution of a decree of a 

cannot be issued against moveable 
property lying beyond its jurisdic- 
tion even where the suit has been 
tried with the authority of the 
High Court obtained under s. 4, 
ActXXraofl861 

(3) A suit to recover money paid 
under a fraudulent concealment 
of the fact that defendant was 
engaged as mookhtar for an adver- 
Bary, and on a fraudulent mis- 
representation that defendant was 
conducting plain tifi's case, is sub- 
stantially a suit for damages for 
injury sustained by such conceal- 
ment and misrepresentation, and is 
cognizable by a — 

(4) What a is required to submit 

under 8. 22, Act Al of 1865 is not, 
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123 



128 
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Small Cause Court. — (Continued,) 

whether, upon the evidence tent 
up, the Judge is right in the con- 
clusion come to ; but some ques- 
tions of law, or usage having the 
force of law, or construction affect- 
ing the merits. It was held that in 
this case the Judge was capable of 
inferring the absence of privity of 
contract between the parties ... 145 

(5) A Nazir of a is not authorized 

to receive plaints 172 

See Act XI of \m5 {2) 

See Breach of Contract (I) 

See Contract (4) 

See Criminal Prosecution (1) 

See Jurisdiction (16) (20) (21) (28) 

See Prostitute (1) 

See Splitting of Causes (la) 

SOLEHNAMAH. 

See Construction (2) (4) 
See Decree (4) 

Special Appeal. 

(1 ) A plaintiff cannot object in — to 
an intervenor having been impro- 
perly made a party under s. 73, 
Act VIII of 1859, when he neither 
took this objection in the first 
Court nor in the Lower Appellate 
Court ... 112 

(2) Nor is the objection that the depo- 
sition of the witnesses was not 
taken in the manner prescribed by 
the Code of Civil Procedure, but 
only notes of evidence, one which 
can be taken in ... ... 112 

(3) Appeal dismissed because the ob- 
jection as to limitation was not 
taken in the Courts below, and 
because the decree of whieh exe- 
cution was sought related to a 
suit cognizable by a Small Cause 
Court from whicn no lies ... 252 

(4) A under s. 102, Act VIII 

(B. C.) of 1869, does not lie where 
there is no contention as to title 
or conflict of claims between the 
parties to the suit ... ... 261 

Qiuere, — Whether after deciding that 
no — lay in the case, the 
High Court could consider the 
question whether the Lower Ap- 
pellate Court was justified in dis- 
missing the suit against a defend- 
ant against whom the first Court 
had given a joint decree, and who 
did not appeal to the Lower Ap- 
pellate Court 261 

(5) The ground that a suit, though 
not one for rent, is not liable to 
be dismissed that a fresh suit 
might be instituted under Act 
VIU of 1859, not being taken 
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Special ArrEAL,'^C Continued,) 

in the Court below, or in the 

grounds of , was overruled at 

the hearing of the — 343 

(6) In a suit for arrears of rent at en- 
hanced rates, the fact of the 
Lower Appellate Court's not r«- 
cording any opinion on a kuboo- 
leeut incidentally in issue, and 
found by the first Court to have 
been fabricated, is not a valid 
ground of 377 

(7) The High Court in interferes 

with the concurrent finding of the 
first and Lower Appellate Courts on 
a finding offact^ where the deci- 
sion turns on the construction of a 
written admission ••• • 447 

(8) A Lower Appellate Court's omis- 
sion to give reasons is not a 
ground for — where there is no 
error or defect in the decision on 
the merits. Where the High 
Court thinks reasons ought to have 
been given, the case should be re- 
tained on , but the proceed- 
ings returned for the supply of the 
omission 473 

(9) The new rules regulating the ad- 
mission of — s cannot take away 
an unsuccessfiil applicant's right 

to review ... 475 

(10) Although a Lower Appellate 
Court's conclusion on the facts is 
bad in law, yet if he does not 
treat the evidence otherwise than 
reasonably, he gives no room 

for 499 

See Act VIII (B. C.) of 1869 (1) 

See JSiectment (1) 

See Evidence (5) (7) (8) 

See Jurisdiction (15) (32) 

See Onus Probandi (1) 

See Review (5) 

See Small Cause Court (1) 

See Suit for Rent (2) 

Splitting op Causes. 

(1) A suit for damages for wrongful 
detention of property is barred 
under s. 7, Act VIII of 1859, after 
a decree in a former suit for the 
recovery or value of the same pro- 
perty 337 

(la) The case in 13 W. R., 99, is not 
an authority for extending to such 
a claim the rule laid down in 10 
W. R., 141, relative to the jurisdic- 
tion of the Small Cause Court in 
suits by unsuccessful claimants 
uuder s. 246, Act VIII of 1859... 337 



Stamp Duty. 



See Court Fees' Act (1) 
See Fraud (2) 
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Succession. 



See Hindoo Law (1) 



Suit for Rent. 

(1) The proprietors of an estate en- 
tered into separate possession, and 
the ryots paid separately to each 
the rents due on account of his 
share in anticipation of the com- 
pletion of a butwarah for which pro- 
ceedings had been taken, but were 
subsequently quashed on the 
ground that they included lands, 
which had since been resumed as a 
separate estate. Plaintiff sued for 
a fractional share of the rent ; but 
inasmuch as defendant's lands fell 
within the share of another pro- 
prietor, and plaintiff had not joined 
his co-proprietors as parties, or 
asked the tk)urt to determine his 
rights as against theirs: Held 
that no relation of landlord and 
tenant existed between plaintiff 
and defendant, and plaintifi had no 
cause of action ... .. ... 148 

(2) The objection that plaintiff cannot 
sue without the co-sharers joining 
him does not go to the merits of 
the case, and cannot be allowed for 

the first time in special appeal ... 376 

(3) When a zemindar sues a putneedar, 

and gets a decree for rent upon 
the full jumma, at the time when 
the latter's suit for abatement, 
since decreed, is still pending : 
Held that the decree of the 
Revenue Court is superseded and 
modified by the decree of the Civil 
Court subsequently affirmed in 
appeal 434 

See Benamee (2) 

See Jurisdiction (2S) 

See Procedure (4) 

See Prostitute (1) 

Summons. 

Error in the date in the to 

plaintiff's witnesses is sufficient 
ground for setting aside an order 
dismissing his suit ... ... 454 



SUBKTT. 



—— for a Nazir, under his obliga- 
uon to indemnify Government for 
losses incurred, is not liable, 
except to the Government, for any 
wrongful acts done by him 
See Original Jurisdiction (4) 
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SusncioK. 



Sec Privy Council Rulings (16) 
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Talook. 

The word — when used without 
qualification or restriction, refers 
prima facie to a hereditary interest. 469 

Tblbgbaph Code. 

See Salaries (1) 



Tenancy. 



Time. 



See Transfer Q) 



See Act VIII of 1859 (5) 



pnor 
show 
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Time (for demanding Security), 
See Security (3) 

Title. 

Although when parties do not pos- 
sess a — ^ prior to a particular 
date, they may fairly make it a 
condition that no — prior to 
that date shall be required, it is 
not fair or honest to say that the 

commences on a certain date 

when ih does not commence then, 
and when the vendor has 
deeds in his hands which 
his —' to be bad 

See Onus Prohandi (5) 

See Privy Council Rulings (4) (26) 

See Small Cause Court (1) 

ToWFEER. 

See Privy Council Rulings (11) 

Tbarsfer. 

A. landlord by allowing sums paid 
into the Collectorate by a tm'rd 
party to be carried to his credit, 
recognizes the — — of the 
tenancy to such party although 
not registered 

Transferable Tenure. 

See Ejectment (2) 

Trespasser. 

See Right of Occupancy (I) 

U 
Under-yaluation. 

See Fraud (2) 

Use and Occupanct. 

See Limitation (7) 

UsUFRUCTUART MORTGAGE. 

(1) In a former suit, plaintift under a 
— — claimed recovery of the mort- 
gaged property on the allegation 
of satisfaction of the principal by 



195 



Page, 

UsUFRUCTUART MORTGAGE. — (Continued,) 

reason of the profits exceeding 12 
per cent, interest, but having 
failed to prove that allegation, his 
suit was dismissed : Held (1) that 
as no objection was taken at first 
on the score of plaintiff not having 
deposited the principal in Court, 
it must be considered to have 
been waived ; (2) that the case put 
forward by plaintiff did not 
amount to an admission that there 
was an agreement to pay 12 per 
cent. ; and (3) even if it did, as the 
ekramamah upon which plaintiff 
now sued did not stipulate for pay- 
ment of interest, plaintiff was enti- 
tled to restoration on payment of 
Principal alone •• - 62 
^ ^ 1 a suit to recover land in the 
possession of the mortgagor under 

, if upon taking an account it 

appears that the mortgagor has been 
fully satisfied, the mortgagee is not 
only entitled to have his property 
back, but (the decision m Mar- 
shall's Rep., p. 112, being over- 
ruled) the Court is bound as a 
Court of Equity to finally deter- 
mine as fitr as possible all questions 
concerning the subject of the suit, 
the parties not bemg at liberty to 
re-open the account taken in an- 
other suit 65 

(3) In seeking to have the account 
taken and to have it ascertained 
whether the mortgagee has by 

means of the obtained more 

than 12 percent, interest, and that 
the surplus may be applied in re- 
duction of the principal, the mort- 
gagee is not asking the Court to 
authorize a departure from the 
agreement of the parties (where 
there is one) that the mortgage- 
debt should bear no interest during 

a certain period ... ... ••• 65 

(4) The onus is on the mortgagor to 

prove that the principal has been 
paid and on the mortgagee to show 
what is due to him as interest ... 65 

(5) Failure of the mortgagee in his 
duty as trustee for the mortgagor 
to keep accounts and produce pro- 
per accounts, is misconduct which 
ought to be taken into considera- 
tion upon the question of costs ... 65 



Valuation. 

How determined with reference to 
s. 7, Court Fees' Act (VII) of 
1870, in a case of conflicting claims 
where applicant's claim was to have 
her lands irrigated in a certain 
way 21 
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V ALUATiON. — ( Continued.) 

Qucere. — Whether the Court had pow- 
er to consolidate the suits at this 

stage 

See Act VII of 1870 (1) (2) (3) 

See Appeals (2) 

See Sale in Execution (9) 

Venub op Appeal. 

See Execution (7) 



Yebbal Gontbagt. 

There is nothing in the Registra- 
tion Act which renders a — 
between Hindoos invalid or in- 
operative .. 293 

Village Chowkbedab. 

(1) A liability on the part of a land- 
holder to paj the wages of a — 
appointed under s. 21, Ref- 
lation XX of 1817, cannot be in- 
ferred from the fact that the chow- 
keedar*s salary was fixed by the 
heads of the village, and appor- 
tioned among the householders 
without objection made by any of 
them, but must be proved 

(2) A chowkeedar is a servant ?nthin 

the meaning of cl. 2, s. 1, Act XIV 
Ot 1q09 ••• ••• ••• ••• 
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298 



W 

Waivbb. 

Receipt of rent is not per ee a — — 
of every previous forfeiture of 
a lease ; it is only evidence of a 
' ••• ••• ft* ••• 

See Jurisdiction (5) 

See Limitation (5) 

See Usufructuary Mortage (I) 
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Watbecouksb. 



(1) In a suit to have Avyne filled up, on 
the allegation of injury from deiend- 
ant's clearing, where it was found 
that what plaintiff complained 
of had not been done : held that 
the Lower Appellate Court should 
have dismissed the suit, instead of 
declaring plaintiffs right 

(2) A person cannot stop by an em- 

bankment the natural course of 
water flowing from another per- 
son's land, through his, into a 
third person's land, unless he can 
make out some special right to do 

so 

(8) The course of water through the 
lands of several people is a part of 
the natural condition of the land, 
and is a natural incident ..« »„ 



Widow. 



Will. 



See Probate of Will (1) 
See Act XXVII 0/I86O (1) 



24 



Waste. 



See Guardianship of Minors (2) 
See Privy Council (3) 



87 
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525 



WlTNBSSBS. 

(1) Where there was no proof that a 
defaulting witness's expenses were 
not tendered to him by the party 
at whose instance he was summon- 
ed, the High Court on appeal de- 
clined to order that witness's evi- 
dence to be taken or to take it 
themselves 

(2) A defendant's saying that he was 

willing to attend when showed no 
reason for non-attendance is no 
lawful excuse for evading summons 

as a witness 

See Evidence (IS) (17) 

See Privy Council Rulings (24) 

(34). 
See Procedure (1) 

Wronq-doeb. 

See Dispossession (1) 
Wbongful Possession. 

See Onus Probandi (6) 
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Abetmekt. 

(1) The carrying offofcertakihuiSiiloes 
beloogiog to the complainant by 
order of the accused, and the 
reteokion of them in the custody 
of the latter'a servant, were held 
to amount to an — ^— of thefl as 
defined in the Penal Code 

(*2) The objection that the Sessions 
Judge was not justified in amend- 
ing the charge after Uie caae had 
been decided, but that he should 
have, if he thought a further charge 
necessary^ directed a new trtal^ 
was overruled as coming dearly 
within the purview of s. 426, 
Code of Criminal Procedure, there 
being no^ contention that the ae« 
cus^ had been in any way pre- 
judiced, or that the punishment 
awarded for the theft by the Joint 
Magistrate was more than could 
have been awarded for — — * of 
that offence ... 

(3) The Lower Criminal Courts cannot 
punish, as abettors, persons who 
gave evidence in support of false 
charges or rather charges found by 
such Courts to be fiilse 

(4) Section 108 of the Penal Code does 

not contemplate any acts of sub-* 
sequent — , or provide for the 
punishment of sucn offenders ex- 
cept when they are such as are 
defined in ss. 212 to 218 

(5) It is not necessary to constitute 

the offence of that the act 

abetted should be committed 

See Contempt of Lawful Au" 
thority of Public Servant, 

ABscoimiirG OFFBin)sm*s Pbopbrtt. 

(1) The High Court cancelled a pre- 
vious order made by it Tunder a 
error in law caused by a misappre- 
hension of the facts) directing the 
restoration of the moveable pro- 
perty of ft prisoner which was 
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AbSCORDIKQ OfFE1IDEB*8 T90PEMTT.'^(CotUc(,J 

under attachment ; the Court not 
having been informed at the time 
that the property in question had, 
under s. 184, Code of Criminal 
Procedure, been declared to be at 
the disposal of Goveinment 
(2) Property so declared to be at the 
disposal of Government can only 
be restored by Qovemment ,„ 

ACGOMPLTCBS. 



Accused. 



See Evidence (1) 



See Evidence (4) 
S^9 Witne$se$ (1) 



Acquittal. 

(1) The order for the release of the 

accused as nirdoith (guiltless) was 
held to be an -^— , and not a 
discharge^ and therefore to have 
exempted them from a seoond trial 
for the same offence m. 

(2) Certain persons having been charg* 
ed under s. 352, Indian Penal 
Code, the hearing of the case was 
adjourned to a certain day on 
which complainant having report* 
ed that his witnesses were present, 
thev were called but did not 
reply. The accused pleading " not 
guilty,'* the Deputy Magistrate 
acquiUcd him under s. 27^ Code 
of Criminal Procedure. The Ses- 
sions Judge having referred to the 
High Court under s. 434, reported 
that the complainant had been 
present agreeably to order on 5th 
April, had continued to be present 
with hi? witnesses from 5th to 9th 
April, and that the trial had been 
adjourned to suit the convenience 
of the Deputy Magistrate, and 
that complainant's plea fur the 
temporary absence of his witnesses 
on the day of bearing was that, 
after attending from 8 to 10 
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Acquittal. — ( Continued, ) 

o*clock, tbej had gone to the 
bazaar. The High Court under the 
circumstances quashed the pro- 
ceedings of the Deputj Magistrate, 
and directed a re-hearing if com- 
plainant wished it ••• ... 

Act XIII or 1859. 

See Breach of Contract 

Act XIV or 1859, 

Section 15. See Land Dispute (3) 

AcTXXnior 1860. 

Section 3. See Fine (1) 

Act XXVII of 1860. 

See Possession (2) 

Act XXXI OF 1860. 
See Arms, 
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Act XLV of 1860. 



Section 108. 
Section 109. 
Section 114. 



Section 141. 
Section 188. 



Section 193. 
Section 202. 
Section 206. 
Sections 212 
Section 264. 

Section 289. 
Section 290. 
Section 323. 
Section 327. 
Section 384. 
Section 384. 
Section 411. 
Section 412. 
Section 465. 
Section 468. 



See Abetment (4) 
See Abetment (5) 
See Contempt of Lawful 

Authority of Public 

Servant, 
See Unlawful Assembly, 
See Contempt of Lawful 

Authority of Public 

Servant 
See False Evidence (2) 
See Information (2) 
See Fine (4) 
to 21 8. See A betment (4) 
See Weights and Mea^ 

sures. 
See Stray Cattle. 
See Nuisance, 
See Hurt (l) (2) 
See Hurt (I) 
See Extortion, 
See Hurt (\) 
See Stolen Property. 
See Dacoity. 
See Forgery. 
See Forgery. 



Act V OF 1861. 

Sections 15 and 17. See Jurisdiction (4) 

Chapter XXII. See Breach of the 
Peace (7) 

Act XXV OF 1861. 

Section 15. See Jurisdiction (S) 



Section 23. 
Section 62. 



Section 62. 

Section 62. 
Section 62. 



See Jurisdiction (3) 

See Contempt of Lawful 

Authority of Public 

Servant 
See Full Bench Rulings 

(2) 
See Haut 
See Stray Cattle. 
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Act XXV of Isei.-^C Continued,) 



Section 250. 
Section 270. 
Section 272. 
Section 282. 

Section 288. 

Section 290. 
Section 290. 



Section 66. See Full Bench Rulings (1) 
Section 68. See Jurisdiction. 
Section 131. See Procedure {I) 
Section 169. See Prosecution (1) (2) 
Section 184. See Absconding Offender's 
Property (\) 
See Discharge. 
See Compensation, 
See Acquittal (2) 
See Breach of (he Peace 

0) 
See Breach of the Peace 

(2) (3 (4) 
See Recognizance (1) 
See SecurUy (1) 
Sections 304 and 304A. See Culpable 

Homicide not amount' 

ingto Murder (\) 
See Jurisdiction (2) 
See Breach of the Peace 

(4) (6) (7) 
See Land DispuU (2) (4) 
See Evidence {\) 
See Haut 
See High Court (\) 
See Hurt(\) 
See Jurisdiction (2) 
See Cheating. 
See Information (2) 
See Abetment (2) 
See Jury (2) 
See Nuisance (1) 
See Evidence (2) 
See High Court (2) 
See Stray Cattle, 



Section 308. 
Section 318. 

Section 318. 
Section 404. 
Section 404. 
Section 404. 
Section 404. 
Section 404. 
Section 415. 
Section 422. 
Section 426. 
Section 426. 
Section 426. 
Section 434. 
Section 434. 
Section 434. 
Chapter XXH. 



See Breach 
Peace (7) 



of the 



Act VII (B. C.) OF 1864. 

Sections 16 and 21. See Rowarmah. 
ActXXof1865. 

Section 1 1 . See Moohhtar. 

Act II (B. C.) of 1867, 
See Fine (2) 

Act I of 1868, 

Section 2 Clause 1 8, See Registratiom^ 

Act VIII OF 1869. 

Section 384. See Registration. 

Act Vni OF 1871. 

Section 80. See Registration, 

Adjournment. 

Sie Witnesses (1) 

Affbat. 

See Unlawful Assembly, 

AllBNDUBNT. 

See Abetment (2) 
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Appral. 



See Prisoners, 

See Prosecution (1) (2) 



Abma {Possession of)» 

(1) The proceedinffs of the Magistrate 
directing the issue of a summons 
to appear, and of a warrant of 

arrest against a person for the 

without a license under Act XXXI 
of 1860, were quashed as illegal*.. 

(2) The mere possession of with- 

out a license in Gja was held to 
be no offence under the Arms* Act 
XXXI of 1860, the provisions of 
8. 32 of that Act not having been 
extended to that District 



ASSKMBLT. 



See Unlawful ^~^^, 



Asasssosa. 



Bigamy. 



See High Court (3) 
See Jury (2) 

B 



See Marriage (1) 



Breach or Contract. 

The High Court declined to ex- 
ercise their extraordinary powers 
of revision in a case in which the 
Joint Magistrate dismissed a com- 
plaint of under Act XIII of 

1859 on the ground that that Act 
did not apply to this contract, 
which was a contract to work at 
a certain factory 

Brrach or THB Pbacb. 

( 1 ) The kind of enquiry required to be 
held by a Magistrate in cases 
under 8. 282 Code of Criminal 
Procedure, is afull judicial enquiry, 
evidence being taken in the pre- 
sence of the parties cliarged, and 
opportunity given for the cross- 
examination of witnesses 

(2) Where the mannprer of an indigo 
factory is obliged to enter into 
recognizances to keep the peace 
irader s. 288 Code of Criminal Pro- 
cedure, there is no reason, nor has 
the Magistrate any author! tjr, to 
extend the order to the proprietor 
of the factory also ••. 

(3) The statements made by both the 
contending parties before the Ma- 

flstrate must be regarded as evi- 
ence upon which the Magistrate 
may act tmder the said section, if 
he thinks it sufficient, without 
taking further evidence upon the 
Subject ... ••• 
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Brrach of thb Pbacb. — (Continued.) 

(4) There is no reason why the Magis- 
trate, if he is satisfied that the 
circumstances require it, should 
not make an order under 8.318 

as well as under s. 288... ... 11 

(5) By actual possession is meant, not 
possession by putting up a tent 
upon the land, nor merely bodily 
possession, but the possession of a 
master by his servant, or the pos- 
8e$«sion of a landlord by his imme- 
diate tenant) t. e., the person who 
pays rent to him (not, as in this 
case, the possession of a superior 
landlord to whom the occupier 
of the land did not pay his rent), 
or the possession of the person 
who has the property in the land 

by the usufructuary ... ... 11 

(6) There is nothing in the law which 
enjoins the serving of notice upon 
all the co-sharers in an estate 
which may in some shape or other 
form the subject of a litigation 
under s. 318 of the Code of 
Criminal Procedure. The only 
parties entitled to notice are those 
concerned in the dispute which is 
likely to induce a—- ... 54 

(7) Although there is no provision in 
Chapter XXII of the Code of 
Criminal Procedure for the sum- 
moning of witnesses, it is the duty 

of a Court in cases of under s. 

318, if the parties cannot produce 
their witnesses, to issue summonses 

for their attendance ••• ... 64 

See Full Bench Rulings (2) 
See Bard. 
See Land Dispute. 
See Recognizance (2) 
See Security (1) 

Hte-Law. 
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11 



See Fine (3) 

C 

Cattlb. 

See Stray *— -. 

Cbbtificatb. 

See Possession (2) 



Charqb. 



See Abetment (2) 
See Burt (1) 



CHRATHfO. 

Where the accused were convicted 
of— under s. 415 Penal Code, 
— the one of selling watered milk, 
^nd the other an inferior sort of 
sweetmeats : they were acquitted, 
— the former, because the pur- 
chaser kuew and was told the milk 
7 
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Ohbatino. — ( ContinuefL) 

was watered, and so there was no 
deception ; and the Itftter, on the 
ground that the purchaser might 
naye tasted the sweetmeats before 
buying, and the sweetmeats were 
not composed of any material in- 
jurious to health ..« .» '61 
See Forgery. 

€lVIL COUBT. 

See Prosecution (1) (2) 
'Commitment. 

See False Evidence (1) (2) 

Commutation. 

See Fine (1) 

Compensation. 

An award of under s. 270 Code 

of Criminal Procedure, was set 
aside as illegal in a case of cri- 
minal force and theft or robbery, 
because tbe charge was in part one 
of theft or robbery, which did not 
come under Chapter XV, and be- 
cause criminal force really was 
used to the complainant ... 6 

Complainant. 

See Indigo Crops. 

Complaint. 

See Full Bench Rulings (1) 
See Indigo Crops. 
See Jurisdiction (8) 

Contempt of Lawful Authositt of Pub- 
lic Servant. 

Where, by direction of Govern- 
ment, the Magistrate promulgated 
an order imder s. 62 Code of 
Criminal Precedure, directing all 
persons to abstain from hook- 
swinging or other self-torture in 
public, and from the abetment 
thereof, and no such order was 
upon the record, the High Court 
annulled the conviction of the 
prisoners by the Deputy Magis- 
trate under ss. 188 and 114, Penal 
Code, for having knowingly dis- 
obeyed that order ••• ... 80 

Co-Shabebs. 

See Breach of (he Peace (6) 

CmiMINAL FOBCB. 

See Compensation, 

Cbiminal Pbocedubb Codb. 

See Act XXV of \%^\. 

Criminal Tbbspass. 

In the definition of ^ the entry 

and the intention with which a 
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Cbiminal Tbbspass. — (Continued.) 

>arty enters are the essentials. 

"^hus, where A and B all along 
asserted their prescriptive right to 
fish in a lake &ee of rent, and C 
had failed to establish the relation- 
ahip of landlord and tenant in a 
suit brought by him under Act X 
of 1859 to get rent from them; 

HELD that no conviction for 

could be had against A and B, and 
that C*s remedy was by suit m the 
Civil Court either to eject them 
if he treated them as trespassers, 
or to have them declared liable to 
pay him rent for the future .., 25 
See Nuisance (1) 
See Trespass, 

C/BOP. 

See Mischief] 

Cboss -Examination. 

See Breach of the Peace (1) 
See Witnesses (2) 

Culpable Homicibb (not amounting to 
Murder). 

Where an old woman of 70, so beat 
a lad of 18 as to cause his 
death, and the Assistant Commis- 
sioner was of opinion that the 
beating was in the shape of chas- 
tisement such as a mother would 
inflict on a disobedient child, and 
convicted the accused under 
s. 304A of the Penal Code, 
HBLB that the Assistant Commis- 
sioner had no jurisdiction in the 
case, and that he should have com- 
mitted the accused for trial before 
the Sessions Court on a chaige 
under 8. 804 23 



DA€0ITT. 

Mere possession of stolen articles of 
trifling value does not warrant the 
presumption that the receiver 
knew them to have been the 
proceeds of a ^— , or had acquired 
them from one whom he knew or 
believed to be a dacoit •«« ... 25 

Discharge. 

A Magistrate, afler he has discharged 
the accused under s. 250 of 
the Code of Criminal Procedure, 
haspower if circumstances appear 
to him to require it, to take up 
the case again and to re-tnr and 
convict the accused; and the cir- 
cumstance that he was led to 
enter upon the second enquiry 
and second trial by an erroneous 
order made by the Sessions Judge 
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Di&cajLtiGM,^-{ Continued, ) 

is no ground for setting aside his 
proceedings and the coaviction ... 
See Acquittal (1) 

DovsT{Bett£jko/}. 

See PH9oner»^ 



Erqdibt. 



Ebeok. 



Etidekcb. 



E 



See Breach of the Peace (1> 



See Eoidence (3> 
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( 1 ) Where, although the Judge thought 

that the —^ of two witnesses was 
inadmissible against the prboner 
as being the — ^ of accomplices, 

yet he did not think the in the 

case legaHj sufficient to- justify the 
conviction of the prisoper, the 
High Court declined to interfere 
under s. 404 Code of Criminal 
Frocedbre, conwderinw that the^ 
question of admissibility was a 
<|uite di^rent matter from that of 
credibility 

(2) Section 434 Code of Criminal Pro- 
cedure gives the High Court no 
power to interfere in a case where 
the diflerence of opinion between 
the Magbtrate and the Judge is as 
to the credibility of certam wit- 
nesses. The Magistrate's order 
may be an improper one ;.but it was 
passed upon legally sufficient , 
and cMinot be termed illegal 

(3) The Deputy Magistrate (under the 
impression that the answer would 

be hearsay ) objected to the 

petidoner's vakeel ascing a witness 
as to what was the first statement 
made by prosecutor to him imme- 
diately after the alleged occur- 
rence. His decision with regard ta 
petitioner was set aside, and the 
ease sent back for a firesh decision 

(4) The identification of an accusedafter 

the for the prosecution has 

been completed, will not be legally 
snffident if there is nothing ta 
show that the witnesses were on 
their oaths at the time they made 
the identification .. 

See Breach of the Peace (1) (3) 

See False Evidence* 

See Grievous Hurt, 

See Information (2) 

See Prisoners. 

See Weights and Measures (1) 
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Extortion. 

The making use of real or supposed 
influence to obtain money from a 
person against his will under 
threat, in case of refusal, of loss of 

appointment, is within the 

meaning of s. 384 of the 

Penal Code 

See Hurt (1) 



Factoey. 



E' 



See Breach of Contract 



Falsb Evidence. 

(1) The Magistrate before whom the 
offence of intentionally giving — 7- 
in a judicial proceeding is commit- 
ted, may himself try and oommit 
the persons so offending ... 

(2) The commitment of certain persons 
charged, under s. 133 Penal Code, 

with intentionally giving in a 

judicial proceeding, was held to be 
illegal, inasmuch as the sanction of 
neither the Court before or against 
which the offience was committed, 
nor of some other Court to which 
such Court is subordinate, was 
given ••• .*• ••• ••' 
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(IV According to s. » Act XXIII of 

I860, a of lis. 180 cannot be 

commuted to imprisonment for a 
longer term than four months ... 

(2) A sentence of rigorous imprison- 
ment in defiiult of payment of—— 
passed under Act U of 1867 (B. C.) 
was set aside, the notification of 
the Government extending the Act 
to Jungipore not having been pub- 
lished in three successive numbers 
of the Government Gazette ... 

(a) Where the accused was convicted 
of having infringed a Bye Law of 
the Howrah Municipality, and was 
fined 1 rupee for the offence, and 

also to pay a daily of 2 rupees 

till he complied with the Bye Law, 
the High Court remitted the daily 
as illegal, but declined to ex- 
ercise its extraordinary powers by 

setting aside the of 1 rupee 

which was inflicted for an offiBUce 
actually committed 

(4) To bring a case imder s. 206 of the 
Penal Code, there must be a firau- 
dulent removal, sale, or transfer 
of property, or of some interest 
therein, intending thereby to pre- 
vent that property fix)m being taken 
as a forfeiture or in satisfaction of 
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Forgery. 

Held, that wbere a person^s object 
was to deceive his employer by 
falsifying account-books which 
were in his custody, such deception 
being likely to cause damage to 
his employer, he was rightly con- 
victed under s. 468 of with 

intent to cheat, instead of under 
8. 465 of simple — • 

Full Bbnch Rulings. 

(1) On receipt of a complaint, the Ma- 

gistrate of a district is not bound, 
under s. 66 Code of Criminal 
Procedure, to examine the com- 
plainant before referring the com- 
plaint to a Subordinate Magistrate. 
The examination of the complain- 
ant h^ the Magistrate to whom the 
case IS referred is sufficient for the 
regularity of the proceedings ... 

(2) A Alagistrate or other officer exer- 

cising the powers of a Magistrate 
is legally competent under s. 62 
Act XKV of 1861, to issue an 
order prohibiting a land-holder 
from holding a haut on any parti- 
cular spot on his estate on particu- 
lar days, on the ground that such 
an order is likely to prevent a riot 
or an affi-ay ... .., .,, " 



^age. 



Grievous Hurt. 



a 



To establish a charge of -— ^, it is not 
necessary to prove that the accused 
struck the complainant so severely 
as to endanger the latteFs life ... 



Gta. 



Haut. 



See Arms (2) 



Where a new was established 

about half a mile from a long estab- 
lished market, and the Deputy Ma- 
fistrate was of opinion that the 
olding of the two hauis on the 
same days of the week would induce 
a breach of the peace, held that the 
order passed by the Deputy Magis- 
trate, under s. 62 of the Criminal 
Procedure, directing petitioner to 
abstain from holding his — on 
certain dajs, was not beyond his 
power or out of his jurisdiction to 
pass, and therefore was one with 
which the High Court could not 
interfere under s. 404 .. 
See Full Bench Rulings (2) 
High Court. 

(1) There is nothing in s. 404 Code 
of Criminal Procedure which 
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High Court. — (Continued.) 



obliges the • 



> to interfere ; 



(3) 



22 



22 



and in cases in which it is clear 
that substantial justice has been 
done, the Court is not bound and 
ought not to interfere even if, on 
some small point of law, the Judge 
below has made a mistake 
(2) I'he taking by the Sessions Judge 
of a different view of the evidence 
from that taken by the Magistrate 
is not ground for a reference to 

the under s. 434 Criminal 

Procedure Code 

Where there is a failure of justice, 
or where the prisoner has been pre- 
judiced by the defective summing 
up of the Judge, the — ^-— can 
interfere either by discharging the 
prisoner if the evidence on the 
record is not sufficient to convict 
him, supposing the trial to have 
taken place with the aid of asses- 
sors, or to direct a fresh trial 

See Breach of Contract (1) 

See Fine (3) 

See Jurisdiction (2) (4) 

See Jury (1) (2) 

HOOK-SWINGHIG. 

See Contempt of Lawful Au^ 
thority of Public Servant, 

See Possession (2) 



House. 
Hurt. 



23 



Z9 



(1) Where a person scourged another 
with nettles, in order to extract 
property from the sufferer, and the 
Magistrate tried the case as one of 

(under s. 323 Penal Code) 

and extortion (s. 384), al- 
though the accused ought to have 
been charged under s. 327, and 
tried by the Court of Sessions, 
the High Court declined to 
interfere under s. 404 Code of 

• Criminal Procedure, and direct a 
new trial, believing that substan- 
tial justice had been done in the 
case ... ..n •• 

(2) Where, according to the prisoner's 

own confession (which was the only 
direct evidence against her), she, 
with a view to chastising the 
deceased, her daughter of 8 or 10 
years of age, for impertinence, but 
without any intention of killing her, 
gave her a kick on the back and 
two slaps on the face the result of 
which was death— Held that the 
conviction should be under s, 323 
Penal Code of voluntarily causing 

, and the punishment one year's 

rigorous imprisonment 

See Grievous Hurt 
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Impsisonmbnt. 



Pag€. 



Imtkntior. 



See Fine (1) 

See RegUtration {1} 

Ikdigo Cbop. 

In a case in which the servant of an 
Indigo Planter preferred a charge 
against certain parties for cutting 

and carrjing away > which 

was in his charge, the Joint Magis- 
trate dismissed the charge on the 
ground that a more responsible 
servant ought to have laid the 
complaint: held that the Joint 
Magistrate ought to have tried the 
case , 55 

InrORMATIOEf. 

( 1 ) Intentional omission is the gist of the 

ofience of a zemindar omitting 

to give regarding an ofience 22 

(2) Per Kemp, J, — Before a person can 
be convicted of an ofience under 
8. 202 Penal Code there must be 
legal evidence ( 1 ) that he has know- 
ledge or reason to believe that 
some ofience has been committed ; 
(2) an intentional omission to give 
any — respecting that ofience ; 
and (3) that he is legally bound 
to give that ^— . In this case, 
the Sessions Judge having found 
that there was no evidence at all, 
8. 422 Ck)de of Criminal Pro- 
cedure did not apply, as that 
section only authorizes an Appel- 
late Court to direct additional evi- 
dence to be taken where there is 
some prima facie evidence bearing 
upon the guilt or innocence of the 
accused, but not where there is no 
evidence at all. 

Per Olover, J, — The Sessions Judge, 
having found that an ofience 
was committed, and that the accus- 
ed were bound by law to give — 
respecting it, but that there was 
not on the record evidence of 
theiromi^^'on to give that -— — , was 
competent under s. 422 to order 
the deficiency lb be supplied; 
the object of that section being 
the prevention of a guilty per- 
son's escape through some care- 
less or ignorant proceedings of a 
Magistrate, or the vindication of 
a wrongfully accused person's 
innocence where the same care- 
lessness or ignorance has omitted 
to record circumstances essential 
to the elucidation of truth ... 31 



See Criminal Treepass (1) 

See Information (1) 

See Weights and Measures (1) 



Joint Magistratb. 

See Jurisdiction (3) 

JuBisniCTioir. 

(1) One Magistrate has no authority 
to set aside the order of another 
Magistrate ... ... ... 40 

(2) When cause is shown by a party 

under s. 308 of the Code of 
Criminal Procedure, it is the duty 
of a Magistrate to, and he must, en- 
quire whether there is a thorough- 
fare within the meaning of the 
section, and whether there is an 
obstruction. It cannot be said that 
in entering upon that enquiry he is 

not acting within his . If ho 

decides any point of law errone- 
ously, the case falls under s. 
404 of the Code ; but if he decides 
upon evidence before him, the case 
does not come within the section 
- in question, even if his decision 
upon the evidence be an erroneous 
one ; nor is an erroneous decision 
upon the evidence an excess of 
— which would enable the High 
Court to interfere under its 
general power of superintendence 41 

(3) A Joint Magistrate who has been 
vested with the full powers of a 
Magistrate of ^ district, and to 
whom a case is duly made over 
by the Magistrate, is competent 
under ss. 16, 23, and 68 of 
the Code of Criminal Procedure 
to initiate proceedings without any 
formal complaint against parties 
other than those mentioned in the 
original complaint ... ... 43 

(4) Where a Magistrate appointed 
special constables under s. 17 Act 
V of 1861, on the ground that 
a murder had occurred and he was 
apprehensive that frequent mur- 
ders would take place, it was held 
that his order was illegal, that 
section referring to cases of unlaw- 
ful assembly, not, or disturbance 
of the peace only ; but that as the 
order was one or a purely execu- 
tive nature, the High Court had no 
power to interfere with it. The 
Magistrate should rather have pro- 
ceeded under s. 15 of the Act, and 
applied for sanction to an increase 
in the Police force ... ... 67 

See Abetment (d) 

See Criminal Trespass. 
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JoBiSDicTioN. — (Continued.) 

See Culpable Homicide 

amounting to Murder. 
See False Eoidence (1) 
See FuU Bench Rulings (2) 



not 



Jury. 



(1) Where a convicted a prisoner 

contrary to the charge of theSeff- 
sions Judge, which charge was held 
by the High Court to have been a 
proper charge, the High Court 
refused to interfere although tt 
concurred with the Sessions Judge 
in thinking that the verdict of the 
— was not correct. The case 
was one in which an application 
could not be made to the Govern- 
ment ; but as regards the Court, 

the petitions were rejected ... 45 

(2) Where a trial was held with a 

instead of, as it ought to have been, 
with assessors, the High Court re« 
fused, with reference to the pro- 
visions of 8. 426 Code of Criminal 
Procedure, to reverse the sen- 
tence as it could dispose of the 
appeal on the evidence instead of 
merely restricting itself to the 
point of law ... ... .. 59 



Land Dispute. 

(1) A Magistrate is bound, before 
attacMng the property in dispute, 
to take evidence to ascertain who 
was in actual possession of the 
subject of dispute, and to record 
his grounds for being satisfied that 
a breach of the peace was likely to 
occur ... ... .. .. 4 

(2) The order of a Deputy Magistrate 
in a preliminary proceeding under 
s. 318 Code of Criminal Proce- 
dure, requiring both parties to 
produce " a written statement of 
their respective claims to the share 
in dispute^" was held to mean that 
the parties were to file their state- 
ment in respect of their claims to 
possession; and the Deputy 
Magistrate having subsequently 
retamed in possession the person 
whom he found in possession, bis 
proceeding was considered suffi- 
cient, notwithstanding that the 
order passed by him was adverse 

to an absent co-sharer ... ... 24 

(3^ Xn a ,the Magistrate having 

found one party to be in posses- 
sion, had no power to give the 
opposite party, found not to be in 
possession, permission to cultivate 
the disputed laud pendinj* the 
decision of any possessory action 
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Land Dispute. — C Continued.) 

he might bring under s. 15 Act 

XIV of 1859 

(4) Section 318 Code of Criminal Pro- 
oedure refers only to — s, but not 
to a dispute a» to the right to col- 
lect the rents of a joint undivided 
estate in a certain proportion. 
The latter must be dealt with 
under Circular Order No. 10 of 
18th April 1863, and s. 26 Regu- 
lation V of 1812, as amended by 

Regulation V of 1827 

See Breach of the Peace (4) 

Landboldbes. 

See Information (1) 

Licensb. 

See Arms {ly (2:} 

M 

Magistbatb*s Powbes. 

See Discharge. 
See Jurisdiction (1) 

Mahombdan Law. 

See Marriage (2) 

MA.EKBT. 

See H out. 
Mabeiage. 

(1) Where a woman was convicted of 
marrying a second time durins her 
first husband^s lifetime, the High 
Court, while thinking it not neces- 
sary to reduce the punishment 
passed by the Sessions Judge, 
observed that, taking the circum- 
stances of the case into considera- 
tion, the extreme youth of the 
accused, and the inftuence she was 
no doubt subjected to, a nominal 
punishment would have sufficed . . . 

(2) The nikah form of is well 

known and established among 
Mahomedans. The issue of a 

nikah would be legitimate 

under the Mahomedan Law 

ftflSCHIEF. 

A conviction for was quashed in a 

case where it appeared that the 
complainant bad formerly de- 
stroyed a crop belonging to the 
accused, and the latter, instead of 
complaining lit once, merely bided 
bis time and then took the com- 
plainant's crop • • •»• 

MOO&HTAB. 

The mere writing of a petition for a 
party who afterwards presents 
that petition himself is not " act- 
ing" as a in a Criminal Court 

within the meaning of s. 11 Act 
XX of 1865 
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N 
New Trial. 

See Abetment (2) 
See High Court (3) 
See Hurt (1) 



NOTICB. 



See Breach of (he Peace (6) 



NUISANCB. 

The petitioners who filled np a portion 
of a ditch or drain which formed 
part of a public way, and which 
belonged to the public, instead of 
being convicted of a — punish- 
able under s. 290 Penal Ck>de, was 
convicted of criminal trespass. 
Bat inasmuch as they had not 
been sentenced to a heavier pun- 
ishment than might have oeen 
awarded if thej bad been con- 
victed of a — , the High Court, 
acting under s. 426 Code of Cri- 
minal Procedure, declined to in- 
terfere , „• 38 



Obstbcction. 

See Jurisdiction (2) 

P 
Penal Code. 

SeeActXLVoflseo. 

Possession. 

(1) Meaning of actual in s. 318 

Code of Criminal Procedure ... 11 

(2) A certificate under Act XXVII of 

1860 only authorizes the holder 
thereof to collect the debts due to 
the estate of a deceased person, 
but does not entitle him to recover 
or to take — of any property 
belonging to the deceased from any 
person who may be in — Twhe- 
ther wrongful or rightful) of that 
property. The Magistrate ought 
to maintiuD the person in , and 
leave the other party to bring a 
suit in the Civil Court to prove 
his title to the property indepen- 
dently of the certificate 34 

See Dacoity, 

See Land Dispute. 
Pbesumption. 

See Dacoitif. 

Pbisonbbs. 

It is a mistaken view of the law to sup- 
pose that in appeal ought to 

nave the benefit of any doubt with 
reference to any portion of the 
evidence. The doubt shown must 
be of the strongest kind before the 
Appellate Court should be justified 

in mterfering 15 

See Witnesses (1) 



Peocedure. 

Petitioner was charged with the theft 
of certain money found in his house 
and acquitted. Proclamation hav- 
ing been made for claimants to 
come in and claim the property, no 
one appeared, whereupon petitioner 
preferred his claim, and asked the 
Assistant Magistrate to summon 
certain witnesses, but the Assistant 
Magistrate refiised to do so, and 
disallowed his claim, the Magistrate 
on appeal declining to interfere. 
On reference bv the Judge, the 
High Court held that the Assist- 
ant Magistrate was bound to sum- 
mon the witnesses named by the 
petitioner, set aside that officer's 
order, and directed iim to dispose 
of the case after taking due steps 
for securing the attendance of the 
witnesses in question 

See Full Bench Rulings (1) 

See High Court (3) 

See Jury (2) 

See Land Dispute (1) 

See Possession (2) 

Peosbcction (Sanction for) 

(1) The words **such sanction may be 
given at any time" in s. 169 Code 
of Criminal Procedure must be 
construed reasonably, and " any 
time** means a time which does not 
unduly prejudice the party to be 
prosecuted, or put him in a worse 
position than he was before 

(2) No appeal lies against a Judge's 
order sanctioning such prosecution 
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RfiCOGNIZANCB. 



R 



(1) It is ill^al and contrary to s. 290 
Code of Criminal Procedure to 

take a second before the period 

fixed in the first has expired 

(2) *Where a person has been bound 

down by not to commit a 

breach of the peace, the amount 

of the cannot be recovered 

from him if he is guilty of an 
offence, such as theft, which does 
not amount to a breach of the 
peac^ or which is not likely to 
occasion a breach of the peace 
See Security (1) (2) 

Reference. 

See High Court (2) 

Registration. 

Under Act I of 1868 s. 2 cL 18, the 
Sessions Judge should have speci- 
fied in his warrant whether the im- 
prisonment awarded to a person 
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Rkgistbatiom.— (^ Continued,) 

convicted under i. 80 Act Till of 

1871 should be simple or rigorous ; 
but as he had omitted this at the 
proper time, simple imprisonment 
should now be set forth in the 
sentence and warrant 

BiGULATION V OP 1812. 

Section 26. See Land Dispute (4) 

Rkgulatiok V OP 1827. 

See Land Dispute (4) 

Bs-HBARIlfO. 

See Acquittal (2) 

Right op Pbivate Depbwcb. 

The • of person and property was 

not allowed to be pleaded in a case 
where there was no fear of nn 
assault such as is described in the 
clauses of s. 100 of the Penal Code, 
and where the prisoners used dead- 
ly weapons (spears) and killed two 
unarmed persons whom they found 
ploughing land which the pri- 
soners bdieved to be theirs 



Riot. 



ROBBEBT. 



See Full Bench Rulings (2) 



See Compensation, 



ROWANKAH. 



A was convicted under b. 16 Act Til 
(B. C.) of 1864, and B under s. 21 
of the same Act ; the former with 
having had in his possession salt 

not covered by a , and the 

latter with having sold to A the 
said salt : 

Held that the conviction of A under s. 
16 was illegal, the salt in his pos- 
session having been a portion of 
salt for which B had taken out a 

. ; but that the conviction of B 

under s. 21 was proper, as he had 
failed to certify the salt sold by him 
to A on the back of the — — ... 



Salt. 



S 



See Rowannah. 



Sanction. 



See Prosecution (Sanction for). 



Second Tbial. 

See Acquittal (1) 
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Secubitt. 

(1 ) Notwithstanding that a person hat 
been bound down by bond to keep 
the peace for a stated period, a 
Magistrate has power, under 
s. 290 of the Code of Criminal 
Procedure, to increase the amount 

of the required before the 

expiry of that period 

(2) A Magistrate is not justified in 

increasing the amount of and 

in demanding sureties on a sum- 
mons to show cause which pro- 
vided only for a recognizance of 
much smaller amount, and made 
no mention of sureties at all 

Seized Pbopebtt. 

See Procedure^ 

Sessions Judge. 

See Discharge, 
See High Court (2) 

Special Constables. 

See Jurisdiction (4) 

Stolen Pbopebtt. 

(1) A conviction of an offence under 
8. 41 1 of the Penal Code was set 
aside in the absence of evidence 
on the record that the propertj^ 
was Government property, that it 
was — , or that the accused knew 
or had reason to believe it was 

stolen 

See Dacoity. 

Stbat Cattle. 

The order of a Deputy Magistrate 
prohibiting the owner? of cattle 
from allowing their animals to 
stray, and a conviction under 
s. 289 of the Penal Code against 
the accused for permitting his 
pony to stray, were quashed as 
illegal upon a reference under 
8. 434 of the Code of Criminal 
Procedure 
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Summons. 



See Breach of the Peace (7) 
See Security (2) 



Sweetmeats. 

See Cheating, 



Thept. 

See Abetment (I) (^) 
See Compensation, 

Tbobougrpabb. 

See Jurisdiction (2) 
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TOBTUBB. 



See Contempt of Lawful AuUio^ 
rity of Public Servant. 

TBAII87BB OF FbOPBBTT. 

See Fme (4) 

Tbespass. 

A charge of— involves an offence 
nnder the Penal Code Trhich a 
Magistrate is bound to enquire 
into bj taking evidence and 
deciding the case according to law 



14 



Tbial. 



See False Evidence (1) 
See New Trial. 
See Second Trial 



Vklamtjil Assbbiblt. 

There is no ground for the distinction 
between an — as a premeditated 
act and an affiray as a sudden one; 
for, according to s. 141, Penal 
Code, an assembly which was not 
unlawAil when it assembled may 
subsequently become an -^^ ••• 



W 

Watbbed Milk. 

See Cheating. 

Weights ard Measubes. 

Intention is an essential part of the 
ofienceof fraudulently using false 



Wbigbts and Mea8Vkb8,'-'(' Continued.) 

instruments for weighing ; and in 
the absence of any evidence of 
such intention in this case, the 
Court quashed the conviction and 
directed the return of the fines .., 
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Wife. 



See Marriage (1) 



Witnesses. 

(1) Where the omission of a Magis- 

trate, in committing a prisoner, to 
enter on the record the names of 
certain persons who had been 

named as . for the defence at 

the Sessions, was brought to the 
notice of the Judge, and an order 
was made by the Judge reqxurinf^ 
the — to be served, but the — 
did not appear, and the Judge 
tried the prisoner in their absence 
and refused an adjournment in 
order to their production, the 
High Court held that the prisoner 
was entitled to have the benefit of 
the examination of the •— in 
question, and directed the Judge 
to examine them accordingly 

(2) A witness ought to be allowed on 
cross-examination to qualify or 
correct any statement which he 
has made in his examination-in- 
chief 

See Breach of the Peace (7) 
See Evidence, 
See Procedure. 



Zeminbab. 
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See Information (1) 
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CIVIL RULINGS. 



The 2l8t March 1872. 

Present : 

Sir James W. Colvile, Lord Justice Jnnies, 
Sir Montague £. Smith, and Sir Robert 
P. Collier. 

Possession — Purchaser from Heir — OrtmUts 
from Widows — Mokurruree, Dnr- Mokurruree^ 
Putnee^ and Dur-Putnee Rights. 

On Appeal from the High Court at 
Calcutta.^ 

Sheroocoomaree Debia 

versus 

Keshub Chuader Bosoo and others. 

In a fonner suit appellant sought as purchaser from 
the hsir to a former proprietor, to establish her mokw- 
r«r«0 right to certain lands as against the grantees from 
the widows of such proprietor, upon the death of the last 
smyivinff widow. She obtained a decree establishing 
such right, and on proceeding to take out execution, was 
opposed by the respondents who claimed the lands as 
berag a ptUnee tenure which had been sold by auction 
lor arrears of rent due by B. S. the former jnOneedary 
and which had been purchased by K. B. A H. B. who 
had granted a dur-puinee of the same to the respondents 
in 1849. In 1841 there was a proceeding before the 
Magistrate as between the grantees of the dwr-moiair' 
ruree right under the widows and B. S. the putneedar^ 
the result of which investigation was that the Magistrate 
quieted the former in possession as dw-mokwrrwreedars 
under the widows, and ordered the pwlneedcw to institute 
a suit in the Civil Court to enforce his claim, which suit 
was never broui^ht. 

The claim of the respondents was tried as a regular 
•nit between theotgectors f resoondents) as plaintiffs, and 
the decree-holder (appellant) as defendant, and was 
decided in favor of the respondents in the lower Courts. 
On appeal to the Privy Council, thki^ Lordships held 
that the proceeding in 1841 was conclusive of the present 
case, as showing uat the actual possession then was in 
the grantees of the widows ; that it was in the highest 
degree improbable that they, having established their 
possessory right against B. S., would, without a strug- 
gle, have allowed thonselves to be turned out of posses- 
akn by their relatives as purchasers of the same B. S.'8 



* From the judgment of Kemp and Markby JJ.. 
dat«d 2Ut February 1867. 



right; that the possession of the grantees was obtained 
and continued under the widow's title and was referable 
solely to the title which was now vested in the appellant ; 
and that the right of the appellant should in nowise be 
affected by the acquisition of thejnitoes title in 1849. 

This is aa appeal from the High Court of 
Judicature at Calcutta ; aud also, by special 
leave, from two judgments aud decrees of the 
Zillah Judge of West Burdwan. As the 
suit was uot heard on the merits by the 
HighCourty and as the whole case is open 
ou the decisions of the Zillah Judge, it is 
only necessary for their Lordships to deal 
with the latter. 

The case is shortly this :— 

The appellant iustituted her original suit 
under these circumstances. She alleged 
that the property in question was hers by 
purchase from the person who became en- 
titled 10 it as heir of a former proprietor, 
on the death of the last survivor of the four 
widows left by such proprietor. The 
widows, she alleged, had made a grant to 
Modhoosoodun Bosoo and Blioyrub Chunder 
Bosoo, which grant would, of course, deter- 
mine on the death of the last surviving widow. 
Upon such death she instituted her suit 
against the said Modhoosoodun and Bhoyrub 
Chunder aud others in assertion of her right 
as purchaser from the heir, and obtained a 
decree establishing such right as agaiust the 
defendants in that suit, and took possession 
in the usual form by planting bamboos in 
execution of the decree. The litigation in 
this suit was very hostile. The heirship 
of the appellant's vendor was disputed strenu- 
ously, and it was only after appeal to the 
High Court that her right was fiuully estab- 
lished. The lands in question were alleged by 
the appellant to have been held by mokurru-^ 
ree tenure under the Rajah of Burdwan, but 
were included in a part of the Rajah's 
zemindary. which he hud granted in putnee> 

1 
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and the result of that state of things would, 
of course, be that the mokurrureedars were 
entitled to the possession of tlie lands, pay- 
ing the rents reserved by their grant to the 
putneedar, as middleman between them and 
the zemindar. 

When the appellant came to take out exe- 
cution of her decree, other members of the 
Bosoo fi&mily who had not previously inter- 
vened in the suit, objected to such execution, 
on the ground that tliey were the persons 
' really in possession under a better title, which 
was th us alleged : — 

Keshub Chunder Bosoo said <*that lot 
Beesoonundunpore, &c., seven mouzahs in 
Purgunnah Bistoopore (being the putnee 
tenure above mentioned), having been sold at 
auction for the arrears of rent due by Beer 
Sing Baboo, Khetternauth Bosoo, and Hung- 
seswur Bosoo purchased the same on the 16th 
May 1849. In the year 1256, Khettemnuth 
Bosoo granted the durpuinee uf his half share 
to me, and Hungseswur Bosoo granted the 
durpuinee of his half share to Ram Chunder 
Bosoo, and since that time we have been 
in khtiB possession of the same.*' 

On this claim being so made, it was put 
in course of trial as a regular suit between 
tlie objectors (the first three respondents) 
as plaintiffs, and the decree-holder as defen- 
dant, as provided by law in that behalf. 

The alleged purchase in 1 849 is not dis- 
puted, nor is the fact of the actual posses- 
sion of the property by the Bosoo family, or 
some of them, denied ; the appellant's case 
being that what was so purchased was the 
interest of the putneedur, and that tlie 
alleged possession was, iu truth, a possession 
under the mokurruree title derived from 
tlie widows, as above stated, and, therefore, 
A possession not adverse to, but supporting, 
ber (the appellant's) title. 

The Court of first instance was of that 
opinion, and gave judgment as folio a's : — 

*< I consider the mokurruree rights of the 
decree-holder to be true. If the plaintiff 
have a putnee right, they can obtain the 
rent from the female defendant.'' 

The suit of the objectors was, therefore, 
•dismissed with costs. 

On appeol to the Zillah Judge, he at first 
thought that the suit had not been instituted 
with sufiicient and proper allegations, and de- 
<sided against the plaintiffs on that technical 
ground; but the High Court having remand- 
ed it to be tried on the merits, the Zillah 
Judge proceeded to try it, and gave judg- 
ment against the appeilant, on the ground 



stated in page 96 of the " Record," the sub- 
stance of which is " the long ond undisputed 
possession of the plaintiffs gives rise to a 
sti ong presumption of their title being good ; 
the onus of proving a strict legal title lies 
on the pai'ty seeking to disturb such posses- 
sion. The defendant cannot disturb tlie 
possession of plaintiff without proving posses- 
sion within twelve years. Defendant has 
given no proof of possession within twelve 
years. On the contrary, her witnesses prove 
the plaintiffs possession. There is no proof, 
indeed, that defendant has ever collected the 
rents, or has ever paid rent to the putneedur. 
And she produces no title-deeds and no re- 
liable proof that her vendor was ever in pos- 
session. It appears to me that the only- 
ground on which the defendant stands il^ 
that the under-tenure subordinate to the put- 
nee is called a mokurruree in various old 
pnpers, one if not more of which is a copy 
of a copy. This is quite insufficient to prove 
a title." And for these reasons the judgment 
of the Lower Court was reversed and the 
appeal decreed. 

On special appeal, the High Court held 
that the case had not been really tried on the 
true merits, that is to say^ under what title 
the kkas or actual possession had been held, 
and remanded it for re- trial, and directed 
that such rc-trial should be in the presence 
of the putneedars and the zemindars, so as 
to make a final decision. 

Such re-trial was had. The Zillah Judge 
adhered to his former decision. His judg- 
ment is contained in a few lines as follows : — 

" There is no proof whatever that the 
possession of the durputneedars is the same 
as the alleged possession of the ' durputnee- 
dars' (the grantees of the widows). De- 
fendant's witness acknowledges that a former 
suit for rent was instituted some seven or 
eight years ago, by Ram Chunder Bosoo, 
styling himself dur-putneedar. The putnee 
title is proved, and the putneedars acknow- 
ledge the dur-putnee. But there is no proof 
whatever of the existence of the mokurru- 
ree, ond, for the reasons given in my judg- 
ment of the 9th August 1865, I believe 
that no mokurruree has ever existed as separ- 
ate from the putnee, though the latter tenure 
may have been occasionally styled a mokur- 
ruree. Therefore, clearly, the dur-pulnee- 
dar is entitled to his claim." 

It appears to their Lordships that the 
Judge must have overlooked the most material 
evidence in the case. The title allied by 
the dur-putueedars wa» a title acquired ia 
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1849 to ^be pataee which had previoasly 
lM»en Beer Sing's. 

Now, in 1841, there was a proceeding be- 
^e the Magistrate, in which the above named 
llodhooeoodiin and Bhyrub Chunder Bosoo 
were plnintiffs, and the snme Benr Sing and 
one Christoprosand, his Mookhtear, were 
defendants, in which the whole title and the 
respeciive rights of the parties, as they then 
stood, were gone into and investigated. 

Modhoosooduu and Bhyrub Chunder then 
expressly alle^ced their title ns grantees of 
die " dur-mokurreree" right under the wi- 
dows, and their possession under such title, 
an<l then insisted, as the appellant now 
insists, that the putneedar's right was only 
io the reserved rent. 

As the result of that investigation the 
Magistrate found in favour of the then plain- 
tiffs that they were and had been in poriees* 
sion as dur'tnokurmreedars under the 
widows, and he accordinjrly, by his order, 
quieted them in such possession, and remitted 
the putDeedar to institute a suit in the 
Civil Court to enforce his claim. No such 
suit was brought. 

It appears to their Lordships that this 
proceeding, unless its effect can be alter»*d by 
some other cogent evidence, is conclusive 
of the present case. 

In the year 1841 the actual possession 
was clearly in the grantees of the widows; 
and any sui>sequent possession by other 
members of their fttmilies must be presum- 
ed and tnktfu to be a possession by tiieir 
permission and with tli^ir consent, unless 
th^ contrary is very clearly shown. If a 
widow or person clai miner under a widow 
eonld destroy the title of the heir by al- 
lowing a friend or relative to have twelve 
yeiirs' possession of the estate, no heir 
would be safe. 

In this case there is nothing to show 
that the possession Wi»s other than permis- 
sive, and on the other hhn<l there is very 
strong evidence confirmatory of the pre- 
sumption that it was permissive. 

Thfre is, moreover, considerahle parol 
evidence that the possession was a joint 
family possession, and impoi*tant documen- 
tary evidence to the snme effect. Amongst 
these documents are a bond and a suit upon 
that bond showing thnt the purchase of the 
putnee. although made in two names only, 
viz^ Khetternnnth Bosoo and Hungseswur 
Boaoo, was really made on behidf of them- 
selvea and of Modheosoodun, Ram Chunder, 
Bhymb Chunder, and Keshnb Chunder (Mo- 
dhooeoodQn and Bhyrub Chunder being the 



two dur-mokurrureedan). There are also 
on record a petition purporting to be a peti- 
tion of Kheiternauth's and filed as hr back 
as 1858. claiming to be a co-sharer in the 
aur-mokurruree taken from the widows in 
the name of his brother Modhoosooduu; 
and a similnr petition, of the same date, of 
one Eshan Chunder Bosoo, claiming in like 
manner to be a co-sharer in the dur-mokurru^ 
ree taken in the name of Ms unclei Bhyrnb 
Chunder. 

All the probabilities of the ease lead to 
the same couclnsion. It is in the highest 
d^ree improbable that Modhoosooduu and 
Bhyrub Chunder, having established their 
possessory right against Beer Sing, would, 
without a struggle, have allowed Ibemaelves 
to be turned out of possession by their rela- 
tives as purchasers of the same Beer Sing's 
right. And it is equally improbable tlutt^ 
if they were not in possession, but the poB- 
session was in their relatives (the putnee^ 
dars), they would have litigated the original 
suit in the way in which it was litigated. 

Their Lordships are clearly of opinion that 
tlie family or fkmilies of the Bosoos were 
in joint possession, that such possession was 
obtained and continued under the widow^ 
title, and is to be referred solely to the title 
which is now vested in the appellant, and 
that the right of the appellant can in no- 
wise be affected by the acquisition of the 
putnee title in 1 849, 

The Zillah Judge seenvs to have thought 
throughout that the mere production of the 
purchase of title acquired in 1849, and the 
possession by the purchaser sul'sequent to 
that year, were sufficient to establish his 
right. If he had rightly apprehended (as 
was clearly pointed out to him by the High 
Court) that such purchase and possession 
were perfectly consistent with the appellant's 
case, if thot case were true — if he had con- 
sidered the proceeding in 1841, and ascer- 
tained in whom the possession then was and 
under what title, and had enquired whether 
any change had been made in such possession 
between 1841 and 1849; or whether their 
had been any change in the possession con- 
sequent on the purchase in the latter year, 
and how that change, if any, had been effect^ 
ed — there would not have been what their 
Lordships cannot but consider a* serious 
miscarriage of justice. 

Their Lordships will humbly recommend 
to Her Majesty that, notwithstanding the 
decree of the High Court of Judicature 
at Fort William in Bengal of the 21st Feb- 
ruary 18G7 on the speeiol appeal, the 
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judgments and decrees of the Zillah Judge 
of West Bnrdwan, dated respectively the 
9tli August 1855, and the 2nd August 1866, 
ought to be reversed, and that the decree 
of the Principal Sudder Ameen of West 
Burdwan of the 21st July 1864 ought 
to be affirmed with a declaration that the 
appeUant is entitled to possession of the 
property claimed, and that the suit ought 
to be remanded to the High Court of Judi- 
cature, with directions to cause the decree 
of the Principal Sudder Ameen, of the 2l8t 
July 1864, to be executed in due course 
of law, and to take an account of the mesne 
rents and profits of the property claimed, 
to be repaid to the appellant by the respou- 
deuts, Keshub Chunder Bosoo, Redaynatt 
Bosoo, and Ahladinee Dossee; and their Lord- 
ships will further report to her Majesty that 
the said respondents ought to pay to the 
appellant her costs of the proceedings before 
the Priucipal Sudder Ameeen and before the 
Judge of the Zillah Court of West Burdwnn, 
and that the costs (if any) ptiid by the ap- 
pellant in the Zillah Court be repaid to her 
by the respondents. 

And the respondents are also to pay to 
the appellant the costs of this appeaL 



The 26th March 1872. 

Present : 

Sir James W. Colvile, Sir Montague E. 
Smith, and Sir Robert P. Collier. 

Presumption {from delay) — Long Possession — 
Alluvial Landa-^Re-formations— 'Accretions. 

On Appeal from the late Sudder Dewany 
Adawlut at Calcutta* 

Sham Chnnd Bysack 

versus 

Kishen Prosand Surma. 

The presumption that nsually arises against those 
who slumber on their rights is the stronger when ap- 
phed io rights the subject-matter of which lasiu the 
case of churs) is in a constant state of change, and the 
proof of which is rendered more than usually difficult by 
lapse of time. 

In til is case p1aintif!|30Ught to oust from possession per- 
sons who had enjoyed the property in question from 1835 
to the present time ; and as he wiw responsible for nearly 
twenty j^e^rs of that delay, the Privv Council required 
to be satisfied by clear proof the grounds which he alleged 
lor disturbing a ])osses»ion of such long continuance, 
and were of opinion that plaintiff had failed to prove 



• From the judgment of Trevor, Loch, and Steer JJ. 
dated dlBt January X861. 



his caser inasmocfa as he had not proved the lands which 
had re-formed (if lands had re-formed in the bed of the 
river) to have been the same as those which belonged to 
his predecessors and had been diluviated, nor had he 
proved his title upon the ground of the locus m qu» 
being an accretion to any lands of which he was 



This was a dispute between two riparian 
proprietors, holding estates respectively on 
tlie opposite sides of an Indian river, con- 
cerning certain churs formed in the course 
of that river, each landed proprietor main- 
tniniug that he was entitled to those churs^ 
as appertainino: to his estate. 

The case of the plaiutift was in sabstanco 
this, that he was the owner of a talook called 
Meer Syud Mahomed, together with certain 
other persons of the surname of Chowdry ; 
that his ancestors, by reasou of iheir posses- 
sion of this tulook, were entitled to two churs 
ill the channel formed by the junction of 
two river<<, the Booreeguiign and the Dhunee- 
siiree ; that those churs, one named Gung, 
otherwise Kodalia, and tlie other Bhedur, 
were what is called diluviated, tlint is, cover- 
ed by water, some fifty years or more ago. 
Chur Goag was said to be diluviated in a 
great measure, though not wholly (^indeed it 
has never been quite diluviated), as long ago 
as the year 1814. The other chur^ Bhedur, 
was diluviated somewhere about the year 
1817 or 1818. The case of the plaintiff was 
that those churs had gradually re-appeared, 
chiefly owing to a change in the course of 
the river ; in fact, that they have re-formed 
upon their original sites not many years after 
they were diluviated ; and he gave evidence 
of measuring from time to time those churs 
as they re-appeared and exercising ac^ of 
owner^^hip upon them. Among other acts 
of ownership, he gave evidence of a lease 
granted by the Chowdhrees, who were co- 
shnreholdcrs with him in the estate of Meer 
Syud Mahomed, to a person of the name of 
Dowcett ill 1829 for a term of five years, and 
that Dowcett cultivated indigo upon a portioa 
of the locus in quo. It is to be observed, 
however, that there is evidence on the other 
side of Dowcett having taken the precauti<ia 
of also obtaining a lease from the proprietor 
on the opposite bunk. 

According to the plaintiff's evidence, he 
was in os complete possession as the subject- 
matter admitted of, at all events up to the 
year 1832, when this litigation with the 
riparian proprietor on the other side of the 
liver, who owned a talook of the name of 
Bucktbully, commenced. 

It is not necessary to refer to the proceed- 
ings which took place before the Magistrates 
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from 1832 to 1835, further than to state their 
result, which appears to have beea tliis :•— 
The plaintiff, or rather those under whom he 
now claims, were put into possession of chur 
Goag, or at all events, a portion of chur 
Goag, and they have remained in possession 
of that portion from that time to thts. But 
in the year 1835 an order was made for put- 
ting the defendant's father, Qopal Pershnd, in 
possession of chur Bhedur. Actual posses- 
sion would appear to have been delivered in 
1836, and Gopal Pershad and his son, the 
present defendant, have remained in pcisses- 
8ion of chur Bhedur from that day to this. 

The plain tii!, having been dispossessed, as 
he nlleges, in the year 1836, of this chur 
Bhedur, did not institute this suit for the 
purpose of recovering that possession until 
the year 1847. He does indeed make some 
attempt to explain this delay by stating that, 
ill the interim, what is called a resumption 
Buit was instituted in respect to these lauds. 
As to tho proceedings in that suit, it is not 
necessary for the present case to refer to 
more than this, that the proprietor of Mouzah 
BucktbuUy, on the opposite side of the river, 
appears to have instituted a proceeding against 
the Grovernment, with a view of obtain- 
ing possession of the lands in dispute, and 
Bome more upon payment of the Government 
revenue. As to a portion he succeeded, that 
be now occupies, and in respect of that there 
is no dispate. As to the lands now in ques- 
tion he fkiled, and undoubtedly the Collector 
did find that the plaintiff was entitled to those 
lands* That decision, however, was subse- 
quently set aside, on the ground that the 
Collector had no jurisdiction to make it, his 
jurisdiction being confined to determining the 
questions which arose between the owner of 
Bucktbully and the Government, and not 
extending to deciding on the confiicting 
claims of landowners. 

It appears also that, in the interim between 
1836 and the institution of this suit, there 
was some family suit with respect to this 
property. Their Lordnhips, however, are 
of opinion that no sufficient explanation has 
been given for the very long delay on the 
part of the plaimiff* in instituting this suit. 
If some presumption usually arises against 
those who slumber on their rights, it is the 
stronger when applied to rights of this dis- 
cription, the subject-matter of which is in 
a consiant state of change, and the proof of 
which is rendered more than usually diflicult 
by lap^ of time. The hardship may be 
great of calling upon persons who have been 



long in undisturbed possession of such pro- 
perty for strict proof of their title after land- 
marks may have been washed awny or 
witnesses may have died ; indeed in this case 
it would appear that Gopal Pershad, the 
then owner, died before the institution of 
this suit, and possihly Gopal Pershad*s evi- 
dence might have been of an important cha- 
racter, which his son could not supply. 

But the delay in the institution of this 
suit is not the only delay with which the 
defendant (plaintifi^ ?) is chargeable, for the 
judgment in this suit was given so long ago 
as 1861 ; the appeal was brought in 1862 ; 
and in 1863 the record was lodged. Some 
years afterwards, in the year lb68, tiie 
defendant (plaintiff ?) filed a supplemental 
record, but he did not lodge a case until 
the year 1871, so that there has been a delay 
of nearly eight or nine years wholly unex- 
plained in the prosecution oF thia appeal. 

The case then stands thus : the defendant 
(plaintiff?) seeks to oust from possession per- 
sons who have enjoyed this property from 
the year 1835 to the present time, and for 
nearly twenty years of that delay he is re- 
sponsible. Under these circumstances their 
Lordships certainly require to be satisfied by 
clear proof of the grounds which he alleges 
for disturbing a possession of such long 
continuance. 

This suit began in the year 1848, and 
it lasted to the year 1861. It is not 
necessary to refer at length to its history. 
It may be enough to say that at an early stage, 
in the year 1848, a local investigation was 
held by an Ameen of the name of Monier, 
which appears to have resulted in favor of 
the plaintiff. Subsequently to that there 
W}is a hearing in 1860, before the Principal 
Sudder Ameen, who decided against the 
plaintiff, upon the ground of the Statute of 
Limitations. The case on appeal was sent 
back to be re-heard, in order that the grounds 
of that judgment might be more clearly stat- 
ed. It was again heard in 1852, and again 
decided against the plaintiff on the plea of 
the Statute of Limitations, the Principal 
Sudder Ameen at the sa^e time expressing 
a somewhat strong opinion against the plain- 
tiff's case generally. Subsequently the case 
was again sent back to be re-heard upon 
the merits, and pi'evious to its re-hearing 
upon the merits another local investiga- 
tion was ordered befoi'e the Moonsiff of 
Naraingunge, which took place on the 30th 
January 1858, whei*eupon the report of the 
Moonsiff was against the plaintiff. The 
Principal Sudder Ameen, on the'heiu'ing of 
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the caase, indeed set aside the MooDsiff's 
report, which be considered unsatisfactory, 
and decided substnntiaily all the issue.'^ in 
favor of the plaintiff. The case then came on 
for appeal before the High (Sudder ?) Court, 
and it is against this judgment that the pre- 
sent appeal is lodged. 

It has been contended that the High (Sud- 
der ?) Court mistook 'the law as applicable to 
this case, and that their decision is in contra- 
vention of two cases— one, Mussumat Imam 
Banda v, Hurgobind Ghose, reported in the 
4th Moore's Indian Appeals, p. 403,* and an- 
other in the I2th Moore's Indian Appealsf — 
in which their Loi-dfthips have laid dt)wn the 
principles applicable to cast-s of this descrip. 
tion. If their Lordships could see clearly that 
the High (Sudder ?) Court had acted in con- 
travention of the principles laid down in those 
cases, they would have though r. it their duty 
to set aside the decision ; but it appears to their 
Lordships impossible to suppose that the High 
( Sudder ?)Courtcoiild not Imve I'een acquaint- 
ed with the first of those cases, reported so 
long ago, as before observed, as the 4th of 
Moore's Indian Appeals ;»ind on looking at the 
ju*igment, although there are some expres- 
sions in it which may give some colour to the 
contention of the appellant, it does not appear 
to tlieir Lordships thai the High (Sudder ?) 
Court have, in the reasons of their decision, 
acted in contravention of either of the above 
decisions. It appears to their Lordsliips that 
the judgment must be taken to hnve proceed- 
ed miunly upon the ground that the plain* 
tiff had not succeeded in proving that ih« 
spot which lie claimed wits identical with that 
of the c/«ar, which he alleged to have been 
diluviated. Whether the second clause of 
the fourth Section of Regulation XI of 1825 
applies, or whether the fifth pai?igi-aph of Uie 
same Section applies, which is in general 
terms and to this effect, *' That in all cases 
" not previously provided for, and in all 
'' cases of claims nnd disputes respecting laud 
" gained by alluvion or by dereliction of a 
** river or sea, which are not specifically 
" provided for by the rules of this Regulii- 
" tion, the Courts of Justice, in deciding upon 
*• such claims and disputes, shall be guided 
** by the best evidence they be may able to 
" obtain of established local usage, if .there be 
" any af»plicable to such a case ; if not, by 
" general principles of equity or justice;" in 
either case it is equally essential for the 
maintenance of the plaintifi's case that he 

♦ 7 W. R., P. C, 67 and Suth. P. C.» Cases, 208. 
t 11 W. k, P. C 2. 



should establish the identity of the land 
which he has lost. 

Their Lovd-hips think that on the face of 
the judgment it appears thnt this consideration 
must have been present to the High (Sudder ?) 
Courr, an«l they read their finding, " that 
" there were not any marks by which the 
" lands can be identified as having at any time 
" formed part of the estate of the plaintiff;" 
not as intimating (as it has been contended) 
fliar. proof was necessary of the existence of 
some specific landmarks, but as a general 
finding on the part of the Court that the lands 
had not been identified; and, if so, u"doubt- 
edly there was an end of the plaintiff^s main 
case. But, further, it would appear from 
the judgment that the plaintiff, possibly feel- 
ing that, in the opinion of the Court, he had 
not established the identity of these hnids as 
re-formed land", contended that he was enti- 
tled to them as accretions to tliat land which 
was undoubtedly in his possession ; for in the 
judgment of the Court it is said : " But he,"" 
the plaintiff, " urges tliat being in possession 
" of part of the chnr as the Goag under a de- 
" cree of a comi»etent Court whidi has be- 
^ come final, the rest of tlie chur lands must 
" be considered an increment to that vilhige.^ 
The Court disposed of that ai^ument by 
stating their opinion that if tlie lands in 
question had formed to the south of the por- 
tion which was in possession of the plainti^, 
then there might have l>een good s;ronnds for 
tliis contention, but not so as they were 
alleged to have formed to tlie north. Tiiey 
thus disposed of the question of accretion, 
which certainly seems to have been raised, 
and, to a certain extent, dwelt upon, by the 
plaintiff. 

Under these circumstances, their Lord- 
ships, whatever might have been their view if 
this matter had come before them as a Court 
of first insttince, see no sufficient grounds for 
disturbing the finding of the High (Sudder ?) 
C«»urt, which was to the effect that the 
plaintiff has failed to prove his case, that he 
has not pr«>ved the lands which have re- 
formed, if lauds have re-formed in the bed of 
the river, to have been the same as those 
which l»elonged to his predecessors and had 
been diluviated ; and that he has failed alse 
to prove his title u^wn the ground of the 
locus in quo being an accretion to any lands 
of which he is possessed. 

On these grounds their Lordships will 
humbly advise Hor Majesty that tliis appeal 
be dismissed. 
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The 24th April 1872. 
Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Executienr^Salt of Attacked Property^ 
LimitaUon, 

Owe No. 47 of 1872. 

Miscellaneous Appeal from an order passed 
by the Additional Judge oj Hooghlyy 
dated the \^h September 1871, affirming 
an order of the Moonnff oJ that District^ 
dated the lAth July 1871. 

Modhoo SoodoD Mookeijee (Decree-holder), 
Appellant^ 

versus 

Kirtee Chunder Ghose and nnother 
(Judgmeut-debtors), Respondents, 

Baboo Sham Lall Mitter for Apellaat. 

Baboo Chunder Nath Bose for Respondenis. 

Wba'e a decree^holder did not deposit the travelling 
allowance of the officer deputed to hold a sale of the at- 
tached property, and the caae was struck off, the attach- 
ment was held to subsist up to the date of the striking 
<i>fLt and an application made within three years from 
that date was held to be within time. 

Kempj J, — Thb decree-holder is the 
special appellaniC The decree is dated the 
24tb of March 1863. An application for 
the sale of the attached property was made 
and was granted on the Ist of Pous 1274, and 
ihe sale day was fixed by proclamation for 
tlie 7th January 1868 ; but it appears that, 
because the decree-holder did not deposit the 
U*avelling allowance of ti>e officer deputed 
lo hfdd the sale, the case was struck off on 
the llth of January 1868, and up to that 
date the attiichment subsisted. We think, 
Hierefore, that the present application was 
made wiihin three year* of the 7th of Janu- 
ary 1868, the day fixed for the sale, as also 
from the llth of January 1868, when the 
case was struck off ; the attachment, as 
already observed, subsisting up to that date. 
We therefore think that the application was 
witliin time, and there is a decision of the 
Privy Council in Volume XIV, Weekly 
Beporter, page 22, which supports this view. 

We reverse the decision of the Judges and 
decree the appeal with costSt I 



The 24th April 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Limitation — Execution^^Decree of Appellate 
Court — Inactive Deeree-koltter. 

No. 38 of 1872. 

3Iiscellaneous Appeal from an order passed 
by the Judicial Commissioner of Chota 
yagpore^ dated the 4th October 1871, 
affirming an order of the Deputy Ctim-- 
missioner of that District^ dated the 
2\stJuly 1871. 

Bakronath Chuckerbutty and others (Decree^ 
holders). Appellants^ 

versus 

Bajah Nilmonee Singh Deo (Judgment- 
dt'btor), Respondent. 

Baboo Anund Chunder Ghossal for 
Appellants. 

Baboos Oopendro Chunder Bose and BhoWf 
anee Chum Roy for Bespondeut. 

A party who fails to take oat execntion of adeerea. 
and takes no steps to appear in the Appellate Com! to 
prevent that decree from being set aside or modified, is 
not entitled to a fresh starting point from the date oi 
the decree of the Appellate Court. 

Kemp, J. — The decree-holder is the appel- 
lant in this case. Both Courts have found that 
his application to execute his decree, dated 
the 6th of September 1866, is barred. It ap- 
penrs that the present application to execute 
the decree was made on the 1st of September 
1870. The decree-holder accounted for the 
delay by stating that the judgment-debtor 
had appealed his case and that the appeals 
were disposed of respectively on the 29th 
of May 1867 and 16th of April 1869. 

In special appeal, it is contended that the 
Full Bench Ruling cited by the Judicial 
Commissioner does not affect the present case, 
as that precedent simply ruled that the act 
of tiie decree-holder in appearing in the Ap- 
pellate Court to oppose an appeal is sufficient 
to keep the decree alive, but did not rule that 
where no such appearance is made, the decree^ 
holder fails lo keep the decree alive; and that 
by a recent Full Bench Ruling to be found in 
Volume XVI, Weekly Reporter, page 1, it has 
been held that where a decree is affirmed in 
appeal, the decree appealed from is merged 
in the decree of the Appellate Court, which 
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18 to be considered as the decree ia the case, 
aod that therefore the petitioner was fully 
entitled to execute the final decree passed by 
the High Court within three years from the 
date thereof. Now, in this case it is admitted 
that the decree-holder did not appear in the 
Appellate Court In a decision to be found, 
in Volume VII of the Weekly Reporter, 
page 521, the Full Bench laid down that a 
mere application for review or a petition of 
appt^al by the person against whom the 
judgment was given would not be an act 
done by the person in whose favor the 
judgment was given for the purpose of keep- 
ing the same in force. It would be an act 
done by the opposite party to destroy it, and 
not done by the person in whose favor it 
was given to keep it in force. But if, upon 
the iipplication for review or the petition of 
appeal, the person in whose favor the origi- 
nal decree was given uppears in person or by 
vakeel (whether voluntarily or upon service 
of notice) to oppose the application and files 
a vakalutnamah or does anything for the 
purpose of preventing the Appellate Court 
or the Court of Review from setting the 
judgment aside, we think that within the fiiir 
interpretation of the words such act being 
an a<it of the (»erson in whose favor the 
judgment has been given for the purpose of 
preventing it from being set aside, is an act 
done for ihe purpose of keeping the judg- 
ment in force. 

Now, in the present case, the decree-holder 
did nothing by appearance in the Appellate 
Court to oppose the appeal, or for the puipose 
of preventing the decision which he had 
obtained from being set aside. It is there- 
fore clear that he did nothing in the appeid 
stage for the purpose of keeping his judg- 
ment in force, and that the converse of the 
proposition laid down by the Full Bench in 
the decision reported in Volume VII applies 
to this case. The later case merely rules 
that the decree of a District Court affirmed in 
appeal is merged in the decree of the High 
Court, and that the three years' rule applies 
and not the twelve years' rule ; but that 
decision does not lay down that, if a party fails 
to take out execution of his decree and takes 
no steps to appear in the Appellate Court 
to' prevent that decree being set aside or modi- 
fied, he is to have a fresh starting point from 
the date of the decree of the Appellate 
Court There was nothing to prevent the 
decree-holder from taking out execution of 
his decree on the mere fnct of an appeal hav- 
ing been lodged against it Not having done 
so, and not faAving appeared io the Appellate 



Court, we think that the ruling in Volum.e 
VII does apply, and that the decisions of the 
Courts below are correct. 

We dismiss the special appeui with costs, 
payable by the appellant. 



The 24th April 1682. 

Present : 

The Hon'ble Louis S. Jackson and 
W. Markby, Judges, 

Arrears of Rent — Jurisdiction — Limitation — 
Act XIV of \%5^—Act X of 1859, s. 32— 
Act Vlllof 1869 (B.C.), «. 29. 

Case No. 236 of 1871. 

Regular Appeal from a decision passed hy 
the second Snhordinate Judge of Twenty^ 
four Pergunnahs, dated the 5th July 
1871. 

Prosunno Coomar Pal Ciiowdhry and others 
(Defendants), Appellants^ 

versus 

Ramdhun Chatteijee {^\i\m\\ff\ Respondent. 

Baboos Nil Madhuh Base and Jadub ChuH'^ 
der Seal for Appt^llants. 

Baboo Mohinee Mohun Roy for 
Respondent 

It having been decided in a former case that the 
zemindar's, claim against the defendants for the rent of 
1271, being a suit for arrears of rent recoverable upon a 
liability arising out of matters not within the cogni- 
zance of a Revenue Court, was not governed by the special 
limitation prescribed by s. 32 Act X of 1859, but by the 
ordinary law of limitation, Act XIV of 1859 — Urld 
that the zemimdar's present claim of a precisely similar 
nature against the same parties in respect of* the vear 
1272 was not barred by the special limitation prescribed 
by 8. 29 Act VIII of 1869 B. C. (corresponding to s. 32 
Act X of 1859). 

Markby, J. — In this appeal the general 
facts are thnt a certain talook, formerly in the 
district of Nuddea, but now in the 24-Per- 
gunnahs, was put up to sale on account of 
arrears of rent due to the zemindar, and pur- 
chased, nominally, by a person of the name 
of Gopal Chunder Mookerjee, but it has now 
been ascertained beyond all doubt that the 
purchase was really made on behalf of Pro* 
sunno Coomar Pal Chowdhry, and his wife, 
who are the two principal defendants in the 
present suit. 

After the sale, the zemindar being aware 
that persons other than Gopal Ch under wero 
interested in the purchase, brought a suit ia 



Digitized by 



Google 



1872.] 



Cml 



THt WEBKLT RBPORTBR. 



RulinffB* 



the Beyenue Court in respect of the rents 
of the year 1271» against Gropal Chunder 
and Prosunno CJoomar Pal Chowdhrj and his 
wife» and obtained a decree against them in 
tlie Court of the Deputy Collector on the 
27 th of June 1866. 

Subsequently, objection was taken that 
the Deputy Collector had no jurisdiction to 
entertain that suit, as against Prosunno 
Coomar Pal Chowdhry and his wife, and 
this Court finally so held on the 23rd Sep- 
temba: 1867.* 

In the meantime a suit had been com- 
menced, also in the Court of the Deputy 
Collector, for the rents of 1272, and a decree 
was obtained on the 25th September 1866 
against Gopal Chunder, and Prosunno Coomar 
Pal Chowdhry and his wife. Tliat decree 
was obtamed ex parie^ none of the defend- 
ants having appeared. 

Subsequently to the decision of this Court 
that the Bevenue Court had no jurisdiction, 
the Deputy Collector, on the ground that the 
summons in the suit for the rents of 1272 
had not been properly served on the defend- 
ants Prosunno Coomar Pal Chowdhry and 
his wife, set aside his ex parte decree as 
against ^em for the rents of that year, and 
then, on re-trial, adopting the ruling of the 
High Court with reference to the suit for the 
rents of the previous year, held that he had 
no jurisdiction to entertain the suit as against 
these parties, and accordingly he dismissed 
it as against them. This was done on the 
19th of August 1867 ; the decree against 
Gropal remaining undisturbed. 

In the meantime, a suit had been com- 
menced in the Ordinary Civil Court by the 
zemindar against Prosunno Coomar Pal 
Chowdhry and his wife in respect of the 
claim which he had, — which after the deci- 
sion of this Court might not perhaps, be 
strictly called a claim for rent, but such 
claim as he had against these defendants in 
respect of their use and occupation of the 
hmd for the year 1271. 

That suit was brought up on appeal to this 
Court, and he obtained a decree here on the 
25th April 1870,t tliat is to say, just twelve 
days after Act VIII of 1869, Bengal Council, 
came into operation. As soon as he had ob- 
tained a decree in this Court in respect of 
the claim for the year 1271, a suit was com- 
menced in respect of the claim for tlie year 
1272; bat that suit (which is the present 
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suit) is not brought by the zemiudai*, but by 
a person who claims that the zemindar has 
transferred to him all rights which he (the 
zemindar) possessed as against these defend- 
ants for occupation of the land in 1272. 

The' suit was heard by the second Subor- 
dinate Judge of the 24-Pergunnahs, and was 
decreed in favor of the plaintiff, and it now 
comes before us on regular appeal. 

Three questions have been raised for our 
consideration. 

First, — Whether the right to bring this 
suit was transferred by the zemindar to the 
plaintiff. 

Secondly, — Whether the plaintiff is him- 
self the real trfnsferee, or is the benamdar 
for some other person ; and 

Thirdly, — Whether the claim of the plain- 
tiff is barred by limitation. 

As regards the first point, looking to the 
words of the instrument of transfer, which 
are quoted by the Subordinate Judge in his 
judgment, we think that there is no ground 
for the contention that only the decree against 
Gopal Chunder, obtained in the Deputy 
Collector's Court, was transferred to the 
plaintiff. 

No doubt that decree was transferred, but 
the deed also transfers ''all their (ihe zemin- 
" dars') powers which they possess under the 
" law for the enforcement and realization of 
" the said money." 

i think, as was suggested by my brother 
Jackson in the course of the argument, that 
these words were |)ut into the instrument 
with reference to the doubtful stnte of things 
which existed at tlie time when it was drawn 
up in order to cover nil rights which might 
uUimately be found to belong to ihe zemindar 
by the result of the litigation then pending. 

As to the second point, that is entirely 
disposed of by the plaintiff's evidence which 
is uncontradicted. The plaintiff has sworn, 
and the Subordinate Judge has believed, and 
we see no reason to disturb his finding, that 
the plaintiff was the real purchaser under 
that deed. 

The remaining question is the one which 
has occupied most time in its discussion. It 
seems to me on that question that matters 
stand thus. 

The claim of the zemindar against the 
defendants in respect of the year 1271 has 
been held by the Full Bench not to be a 
claim for arrears of rent, within the meaning 
of Clause 4, Section 23, of Act X of 1859, 
and therefoi*e the claim was one not cogni- 
zable by the Revenue Court but by the ordi- 
nary Civil Court ; aud accordingly when the 
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claim was brought in the Civil Court and the 
ease oame up here in appeal,* it was held 
by my brother Jackson, sitting with Mr. 
Justice Glover, that that was a claim govern- 
ed not by the speciul limitation of Section 32^ 
Act X of 1859, but by the ordinary law of 
limitation, Act XIV of 1869, on the ground 
taken in the previous decision of a Full 
Bench that a cluim of that nature Was not 
a claim for recovery of arrears of rent. 

Now, this present suit is brought in re- 
ppect of the claitn which has been transferred 
by the zemindar to the pi'esent plaititiflf, and, 
for the purposes of this suit, must be treated 
exactly as if it wer^ ^ claim of the semin- 
dar himself for the year 12f2 in respect of 
the same Iniid, and agniust the same person* 

At one time during the at-gument there was 
a contention, or rather I should say a sugges* 
tion, that the result of the litigation between 
the parries which ended in a df^clarntioil by 
this Court that the present defendants were 
liable to the zetiaindar, did in sotne way or 
othdr change their relation, 6o that if the 
jurisdiction of the Revenue Courts and of the 
ordinary Civil Courts had been kept distinct, 
this clnim after that decision, although it 
wonld not have been so before, would have 
been a claim . for arrears of rent within the 
meai^ing of Act X of 1859. If that con- 
ten tiou had been insisted on. We should have 
had to consider the case reported in XI 
Weekly Reporter, Privy Council Rulings, 
page 5 (which is somewhat analogous to 
the present case); and whether ob the 
authority of that case the plaintiff did not 
get a new starting point for limitatiou from 
the period when that charge tonk place. 
Bat I understand that contention not to 
have been insisted on in the appellant's 
reply : I don't say that it would have been 
euccessful if it had been pressed, bot it was 
abiindoiied, and it is therefore uunecessary to 
say anything further upon it. 

What the appellants did contend was 
that the relation of the parties remained the 
same after that decision as it was before. 
Assuming thnt to be the case, matters stand 
tlius: — there has been a claim in respect of 
the year 1271 between thesd very same 
parties which has been held to be not a 
clnim for arrears of i*ertt under Section 
82 of Act X of 1859. There is now the 
very Same claim between the very same 
parties in respect of the same land, differing 
only in this that it is in respect of the 

♦ 13 W. It, 390. 



following year,-^and we are asked to say 
that tliis is a claim within the meauiog of 
Secrion 29 of Act VIII of 1869, B. C- 
That is to Kay, we are asked to put a different 
construction on the words '* suits for ihe 
recovery of arrears of rent'* in Section 29 
Act VIII of 1869, B. C. from that which 
has been put on these very same words in a 
case between these very same parties on tbe 
same words iu Section 82 of Act X of 
1869. 

I wish to guard mvself from pnttin|^ any 
construction on Act VIII of 1869, B.C., 
namely, as to how far claims which are 
transferred to the Civil Court from tiie 
Revenue Court are to be treated differently 
from ordinary clAims in the Civil Court; nor 
do I wish to express any <>pini(m as to how 
far Act XIV of 1859 can apply to such 
claims. 

I wish to confine my judgment entirely to 
this case ; and inasmuch as it had been de-* 
cided between these very same parties that 
the claim for the year 1271 wm not m claim 
for the recovery of arrears of rent, and as 
this is admitted to be a claim oi a precisely 
similar nature, but only in respect of a 
different year, I hold that we must apply 
the words of Act VIII of 1869 B. C. in 
the same sense as the same words in Act X 
of 1859 were applied, and on that narrow 
ground alone, without reference to any 
other question which has been raised on this 
appeal, I think that we ought to hold that 
the suit is not a suit for recovery of arrears 
of rent, and is not barred by the special 
clause of limitation. 

The results will be that the decree of the 
Lower Court will be affirmed, the plaintiff's 
claim decreed, and this appeal dismissed with 
costs* 

Jackson J.-^I concur in the judgment 
which has just been delivered by my 
brother Markby in this case. 

I wish it to be distinctly nnderstood that 
I think there are other grounds, equally 
valid, on which the judgment of the Lower 
Court might be affirmed, and this appeal 
thrown out, and in the ladt resort I think it 
extremely probable that we ^ould find it 
necessary to reject the plea of limitation on 
an equitable ground very much resembling 
that which influenced their Lotxlships of the 
Judicial Committee of the Privy Counoil 
iu the case of Ranee Shomoo Moyee. 

I am glad to find it unnecessary to come to 
a decision as to the application of Section 
14 Act XIV of 1859 to the present case, 
because if we had to consider that point, I 
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think I should Ijave been nnuble to acquiesce 
in the ruling of the Full Bench reported in 
Vol. II, Weekly Reporter, page 21, which 
has been referred to, in which it is laid down 
that Act X of 1859 (which it must be borne 
in mind, is the law still in operation in some 
distriets 8ul>ordinate to the jurisdiction of 
this Court) forms in itself a complete Code 
of law on the subject of rent suit and tlie 
other matters which fall within its provi- 
sions. 

Although there are other grounds on 
which the plaintiff's case may be supported, 
I don't think it is necessary to go into them, 
as I am aontent to base our decision on those 
which have been stated at length by Mr. 
Justice Biarkby. 

The appeal will be dismissed and the deci- 
sion of the Lower Court affirmed with costs. 



The 25th April 1872. 

Present : 

The Hon'ble Louis S. Jnckson and W. 
Markby, Judges, 

Sale in Execution of Decree — Application to set 
aside — Discretion of Judge as to Time, 

Case No. 26 of 1872. 

Jiiseellaneou$ Appeal from an order passed 
bp the Judge of Naddea^ dated the 2ist 
December 1871. 

J. U. Poulson (Judgment-debtor), Appellant, 

versus 

J. W. Dunn (Oecree-holder), Respondent. 

Mr. //. E, Mendes for Appellant. 

Ko one for Respondent. 

A Jad^ haa the dit^cretion to receive an application to 
•el a«ide a twUe in execution of a decree, when made to 
biin after the lapse of thirty days, but before the con- 
ftnuatton of the sale. 

Jackson^ J, — Upon the authority of the 
case reported in III Wyman, page 180,* we 

niM 14th March 1867. 

PrumU: 

Tknb Hoal>l« J. P. Norman and W. S. Seton-Karr, 
Judges. 

Act Yin of 1859, ss, 256 aud 257 -^Sale in Ex- 
ecution — Time for Objection — Jurisdiction. 
MitcdUmeout Petiium. 
Umtito Udl Bote and another, Petitioners. 



think that the Judge was wrong in sajing 
that he had absolutely no discretion to receive 
an application made to him after the lapse of 



Mr, Montriofi and Baboo Chunder Madkub Ghose 
for Petitioners. 

The period of thirty dajs meoUooed in SeotioD 256, Act VIII 
of 1859, is Uie measure of the right of the parties to come ia 
and olijeot to the sale. Under Section 257, however, the jarisdic* 
tion of the Judge is not limited to that period, but the Judge may 
reeelTe saoh an application at any time before the oonfirmation of 



NormanyJ. — Mr. Montriou, on behalf of Umirto Lall 
Bose and Grooroo Churn Roy, alleging themselves to be 
pi^chasers of a ?^underbund grant at a sale in ex,ecutioi> 
of a decree against Raj Ranee Dabee and Byionath Pun- 
dit, applied to this Court, alleging that Mr. Beaufort, the 
Jud^ of the 24-Pergumiah8, had improperly refused to 
confirm the sale. 

The sale tookplace on the 2nd of October 1866, it wa^ 
atated by the officer conducting the sale that the Govemr 
meat had declared the rights of the judgment-debtor to 
be forfeited, and had taken hhas possession. On the 
80th of November, the decree-holder, Jeo Bibee, present- 
ed a petition to the Judge, alleging that the order lor 
resumption had long ago been cancelled ; that some of 
the anUah of the SunderbQud Commissioner's office had 
fraudulently caused it to be stated that the estate had 
been resumed and was held that by the Government ; 
and that these people were the real purchasera. 

The Judge, after making enquiries, was informed by 
the Sunderbund Commissioner that the order for resump- 
tion had not been cancelled ; that the grant had been 
resumed ; that the proceedings were still pending ; but 
that he had recommended that the grant should be 
released, and the forfeitures waived. On the 15th 
December 1866 the Judge passed an order refusing to 
condrm the sale, and on an application for review of that 
order atated his reasons lor so doing as follows : — 

" The right and interest put up for sale was that of a 
Sunderbund grantee. Previous to the sale the Grovem- 
ment pleader presented a petition in which he informed 
the Court, by nf^ei of tne Sunderbund Commissioner, 
that the estate had been resumed, that is to say, that the 
Grovernment had ^declared the rights of the judgment- 
debtor on the estate to be forfeited, and had taken khas 
possession. Nothwithstanding this, the decree-holder 
desired that the sale should proceed, and it did proceed, 
but the officer conduoting the sale was directed to inform 
the bidders of the representation made by the Sunder- 
bund Commissioner. 

** Subsequent to the sale it transpired that the facts had 
been misrepresented by the Government pleader ; that 
the forfeiture of the estate was under consideration ; that 
the Government had not khas possession ; and that the 
misrepresentation arose in a pui'wannah addressed to 
ixim by the Sunderbund Commissioner. 

^* It appeared also that the purchasers at the sale were 
the sheristadar and head mohurrir of the Sunderbund 
Commissioner's office. Looking at this fact, I found 
there was a strong suspicion of ^aud» and on that ground 
refused to declare the sale absolute. I have heard all 
(hat has been urged on the merits of the case, aud I am 
confirmed in the opinion that the order of tlie Idih of 
December was just and proper. Perhaps I ought not 
to have stated that a fraud was committed by certain 
persons employed in the office of the Sunderbund Com- 
missioner, but I was right in finding what I certainly 
did find, though it was not specifically so stated but 
rather implied, that the sale had been conducted under a 
misrepresentation of the facts. It is immaterial whence 
the misrepresentation aro&e, if it had the sanction of the 
Court, as happened in this ouse by the ordt^r dirocting 
the publieatiou at the time of sale. It is certaiuiy tl;^ 
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thirty (lays but before the confirmn^tion of 
the sale. 

There are certain circumstances in the 
present case which seem to make it desirable 
that the whole of the facts relating to the 
attachment and sale of the property should 
be enquired into, and we think that the case 
should go back to the District Court in order 
that the matters alleged by the judgment- 
debtor may be considered. Both he and tlie 
judgment-creditor will be at liberty to ad- 
duce such evidence as they may have to offer, 
and the- purchaser is also entitled to be 
heard. 



duty of the Court to take care that every sale is properly 
conducted, fairly as regards both the debtor^ the decree- 
holder, and the purchaser; and the discretion which is 
given to the Court of withholding contirmation is to be 
exercised in all cases in which the proceedings have 
been conducted unfairly as well as irregularly. It is 
urged that I had no power to cancel the sale ; but the 
question is merely whether I had power to withhold 
confirmation under Section 266. Under the circum- 
stances, I think, 1 was bound injustice to withhold it, and 
that I had jurisdiction to do so ; a Court has always an 
hiherent power to remedy a wrong about to be com- 
mitted under its order, by the arrest of the proceedings." 

Mr. Montriou contended that, under Section 256, the 
Judge had no power to receive an application for sotting 
aside the sale, except within thirty days from the date 
of the sale ; that that application to set aside the sale, 
on the ground of fraud, not being such an application as 
is provided for by Section 256, the Judge, under Section 
257, had no alternative, but was bound to confirm the 
sale. 

And he asked the Court to set aside his order, and 
to compel the Judge to confirm the sale referring to Sec- 
tion 15 of the 24 & 25 Vic. c. 104, as giving jurisdiction 
to this Court to interfere. ^ 

We think that the period of thirty days mentioned in 
Section 256, b the measure of the right of the parties 
to come in and object to the sale. But that the juris- 
diction of the Judgi! to receive such an application is 
not limited to that period. The words *' such applica- 
tion" in Section 257 refer to the application ot the 
nature described in Section 256 ; Section 257 does not 
say if such application shall not be presented within 
the period mentioned in Section 256, the Court shall pass 
an order confirming the sale, though we might have 
expected that language of this sort would have been 
employed, had the object been to tie the hands of the 
Judge. We think, then, that there is nothing to lead to 
the inference that the Judge had not jurisdiction to 
receive such an application at any time before the sale 
was confirmed. 

Secondly^ the objection having been that the sale had 
taken place under a material mis-statement as to the 
condition of the propertv, and under circumstances 
which threw doubt on the Sand fde of the purchasers, 
we cannot say that the Judge was not right in consider- 
ing that there had been a material irregularity in 
publishing and conducting the sale. It is a question 
which it is clear he had jurisdiction to determine, and 
his order setting aside the sale on that ground is final 
under Section 257. 

The application is rejected. 

Setofi'Ktti'r^ /.—I concur in rejecting this applica- 
tion. 



The 25th April 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Co'sJiarers — Improvement ofPuteet Land by one 
— Right of another to Possession of specific 
Share — Partition, 

CaseNo. 794of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 2\st April 1871, affirming a decision 
of the Moonsiff of Manichgunge, dated 
the 7th September 1870. 

Gokool Kishen Sen (Defendant), Appellant^ 

versus 

Issur Chunder Roy and others (Plaintiflfs), 
Respondents. 

Baboos Kalee Mohun Doss and Nuleei 
Chunder Sen for Af>pellant. 

Baboo Gopeenath Mooherjee for 

Kespoudents. 

Defendant having spent large sums of money in im- 
proving what was originally puteet land bj locating 
ryots and building houses upon it and turning it into a vil- 
lage called after his name, — held that plamdff, his co- 
sharer, was not entitled to claim possession of a specific 
share in that village, but only to demand a partition in 
which plaintiff would obtain compensation by receiving 
elsewhere lands equivalent to that brought into cultiva- 
tion by the defendant at his own expense. 

Kemp, J. — The plaintiff sued, alleging that 
the lands in dispute appertained to Mouzah 
Ijlail, in Pergunnah Boykuntpore ; that they 
were the ijmalee lands of the plaintiff and 
his co-sharers amongst whom was the defend- 
ant No. 1, special appellant before us ; that 
the plaintiff's share was 4 annas 3 gundahs 
3 cowries ; and that the plaint!^ sued certain 
ryots for rent, wliereupon the defendant inter- 
vened, and the suit was unsuccessful. Hence 
the present suit. 

The defendant's case was that a portion of 
the lands were ijmalee lands, but that the 
rest of the land belonged to Pergunnah 
Mokimpore ; that the lands in dispute were 
originally puteet binds ; that the defendant 
has been in the occupation of these lands 
separately from his co-sharers for many 
yenrs ; that he has located lyots on the lands, 
and established there a village, which is 
called Gokoolnuggur after the name of the 
defendant, who, we may observe, is Baboo 
Gokool Kishen Sen. 

Both Courts have found that the lands in 
dispute belonged to Pergunnah Boykuntpore, 
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and have given the plaintiff a decree for 
possession. 

With this finding of fftct this Court can- 
not interfere in special appeal, the Lower 
Ck)urts having found as a fact that the whole 
of the lands helonf; to Pergunnah Boykunt- 
pore, and none of it to Pergunnah Mokim- 
|>ore. But we think that the 10th ground 
of special appeal raised by the appellant is 
of great weight. It is in evidence in this 
ease, even the witnesses of the plaintiff ad- 
mitting that the lands in dispnte were puteety 
and that since the last, some say 10 or 
15 years, and others 8 or 9 years, the defend- 
ant has located ryots on this land, built 
hoases upon it, and turned the puteet lands 
into a village called after his name. The 
defendant^ therefore, contends that the plain- 
tiff is not entitled to possession of a specific 
share in this village, but that all the plaintiff 
is entitled to is to demand a partition, and 
iliat on a partition being made, the plaintiff 
will obtain compensation by receiving lands 
equivalent to the lands which have been 
bronght into cultivation at the sole expense 
of the defendant, else were. The principle 
laid down, in a decision passed on the 20th 
of May 1869, by the late Chief Justice Sir 
Barnes Peacock and Mr. Justice Glover, 
appears to us to apply to the circumstances 
of tliis case. In that case the learned Judges 
observe that a man may insist upon his 
strict rights, but that a Court of Equity is 
not always bound to give him such strict 
rights. In that case, a joint owner erected 
a wall over some of the joint lands. The 
first Court had held that the d^-fendant erect- 
ing a wall upon the joint lands, without the 
consent of his co-sharers, was unlawful, and 
that the wall must be demolished. The 
learned Judges held, as already observed, 
that the plaintiff was not entitled to insist 
upon his strict rights, and that a Court of 
Equity would not give them to thnt extent. 
The Judges said that his remedy was to apply 
for a partition, and that ii was not equitable, 
after the defendant had gone to the expense 
-of erecting this wall, to have it demolished 
at the suit of his joint co-sharers. Applying 
the principle of tliat decision to the present 
case, we find that it is admitted even by the 
plaintiff's witnesses that the defendant has 
spent large sums of money in improving 
this land and in turning the puteet land into a 
-village, which is now called after his name. 

The plaintiff, therefore, can seek his remedy, 
as already observed, by applying for a parti- 
tion, in which partition a proper compen- 
sation will be made to him for any lauds 



which the defendant may have improved 
from his own resources. 

The decision of the Lower Court is re- 
versed, and the appeal decreed with costs 
payable by the respondent. 



The 25th AprU 1872. 

present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Evidence — Production of Documents — Proce^ 
dure— Act VIII of 1859, ss. 136 and 138. 

Case No. 801 of 1871. 

Special Appeal from a decision passed bp 
the Additional Subordinate Judge of 
Dacca, dated the 25th March 1871, 
affirming a decision of the Moonsiff of 
Nesragunge^ dated the 17 th November 
1870. 

Louis Coraah (Plaintiff^, Appellant^ 

versus 

Gooroo Churn Ghose and another (Defend- 
ants), Respondents. 

Baboo Jogendro Nath Hose for Appellant. 

Baboos Grish Chunder Ghose and Issur 
Chunder Doss for Respondents. 

A Court 18 not bound to send for documentary 
evidence which is with the record of another case and 
which a party alleges to be necessary to prove his case, 
on the ground that lie was unable to procure the originals 
and that copies would be useless as he could not get 
them attested. A party requiring documents should 
proceed under Section 186 or 138 Act YIII of 1859. 

Glover^ J. — Tub only point taken in 
special appeal is that the Courts helow did 
not send for and decide the case upon certain 
documentary evidence which the plaintiff 
alleged would be very material towards prov- 
ing his allegations, and which evidence was 
with the record of another case. 

The speciol appeal was admitted to argu- 
ment on the sti*ength of an affidavit put' in by 
the plaintiff to the effect that these papers 
were important, that he was unable to procure 
them, and that the Court had refused to send 
for them. Now, in the first place, there is 
nothing on tlie record to show that the Court 
did refuse to send for them, but there are 
orders passed upon petitions of the plaintiff 
in which mention of those papers is made. 
The first of these petitions is dated the 6th 
of May 1870, and the order on that is that 
the plaintiff might take three weeks* time to 
put in those documents himself. In July 
of the same year, the plaintiff put in a second 
petition, the order on which was that he 
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might have two weeks more to procure and 
file attested copies of those papers, but the 
result was that he filed neither originals nor 
copies. It is now cou tended that inasmuch 
a9 these docuraents were essential to prove the 
plaintiffs case, and iuasinuch as he was not 
able to get the originals, and as the copies 
would be useless to him inasmach as such 
copies could not be attested by the witnesses 
whose evidence he could adduce, the Court 
should have sent for these records of its own 
motion. It appears to us that no Court is 
bound to go out of its way to assist litigants 
in such a manner. The law gives every 
facility for persons requiring documents to 
get thera. Section 136 lays down the rule 
which governs such cases, and before the 
plaintiff could come up to tliis Court witli a 
plea ad mitericordiam like the present, he 
ought to have shown that he applied to the 
Court in whose temporary custody these 
documents were, to have them returned to 
him, on deposit, if necessary, of properly 
attested copies with the nuthee, and that the 
Court had refused so to return them. If the 
Court had refused, the plaintiff could then 
have proceeded under Section 138 and asked 
the Court trying the case to send to the 
Court where the records were, desiring that 
Court to forward the papers required. But 
the plaintiff took neitiier of these steps al- 
though he liad ample time given him for so 
doing. Under these circumstances, it is 
iiiiposible to say that the Subordinate Judge 
was wrong in deciding the case on the evi- 
dence before him, and on that evidence he has 
ik>uud as a fact thtit the plaintiff has alto- 
gether failed to prove his contention. 

The special nppeal must be dismissed with 
costs. 



The 25th April 1872. 

Present : 

The Hon'ble F. B. Kt-rap and F. A. Glover, 
Judges, 

Opening a Door in ones Property (to Annoyance 
of another) — Evidence oj Malice and lll^ 
will — Right of Privacy — Costs. 

Case No. 393 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca^ dated 
the Wth January 1871, reversing a 
decision of the Sudder Moonsiff' of that 
d^istrict, dated tke I5th June 1870. 



Kalee Pershad Shaha (Plaintiff), Appellant^ 

versus 

Ram Pershad Shaha (Defendant), Respondent. 

Baboo Sham Lai I Mitter for Appellant. 

Baboo Rash Beharee Gliose for Respondent. 

In this case the defendant was hdd entitled to make 
a door in his own property, notwithstanding that it was 

£ roved to interfere with the privacy of the female mem- 
ers of the plaintifPs family, and to have been otherwise 
a source of annoyance to him ; the right of privacy not 
being an inherent right of property, but requiring to bo 
proved by local usage, permission, or grant. 

Considering however the evidence of ill-witl and malice 
which actuated the defendant in noaking the door, he waa 
not allowed his costs. 

Glover, J, — This was a suit bj one brothcF 
against another to hav« a door which has 
been opened by the defendant in a wall, 
separating the premises of the two brothers, 
closed, on the ground that by it the privacy 
of the plaintiff's family is interfered with, as 
it opens into the private court-yard of the 
plaint ifTs house, where the female members 
of his family cook, draw water from the well, 
and bathe. There is also a farther prayer to 
the effect that the d^-fendnnt may be restrain- 
ed from passing through this door into the 
plaintiff's court-yard. 

The defence s^t up was that the door was 
an old door which had l>een in existence for 
a period of more tlian 12 years, and that the 
plaintiff's suit was ttierefore barred by limit<r 
ation. On the merits defendant ailegeii 
that no injury was caused by the opening 
of the door, and that Uie defendant had on 
several occasions pnssed throagh it inio the 
court-yard of the plaintiff, with the plaintiff^s 
consent. 

The Moonsiff went to the spot, and, in 
accordance wiih an oider of this Court, pre* 
pai-ed a map of the place. He decided that 
the do'T was newly opened out by the defen- 
dant in the separating wall ; that that door 
was uselesa for all purposes to the deiVndaut ; 
that in his opinion it was made shuply 
for the {nirpose of annoying the plaintiff. He, 
therefore, ordered it to be closed, and the 
defendant to he enjoined not to oommit tres#> 
pass on the plaintiff's premises. 

The (Subordinate Judge took a different 
view of the case, except so far as the period 
of time when this door was made. He held 
that the defendant had failed to prove that ii 
was an old door, and tliat the plaintiff's case 
was not barred by limitation. For the rest 
he considered that the deiendant was merely 
exercising his rights of property in his own 
wall, and that there was norhing which 
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proTenled him from opening a door in that 
wall ; but that if the opening of that door was 
the source of any annoyance to tlie plaintiff 
by interfering with the privacy of the female 
mem)>er8 of his family, the plaintiff had a 
remedy in his own hnuds by buildiug a wall, 
or erecting a screen of mats in the face of the 
opening. With regard to the alleged trespass, 
the Subordinate Judge found that the wit- 
nesses who were called upon to prove that 
the defendant pas^d through tlie plaintiff's 
court-yard had not substantiated that fact. 

It appears to us that substantially this 
decision is right. There is no doubt, after 
hearing the circumstances of this case, that 
the defei^dant was actuated by malicious 
motives in opening the door, and that he 
could not have had any possible object in 
doing so but to cause anno^nnce to his brotlier's 
family, for we fiud from the map that tlie 
new door is exactly in a line with the privy 
belonging to the defendant, and tliat the door 
of the privy and the door in this wall are 
exactly opposite one another, so that uny one 
using the privy would be able to overlook 
nearly the whole of the plaiutifi's court-yard. 
There is also a finding of fact against the 
defendant as to his having no right of way 
through the plaintiff's court-yard, aud that 
the sweepings of his house are not earned 
through the plaintiff's compound. At the 
same time, we agree with the Subordinate 
Judge in thinking that the right of privacy is 
not an inherent right of property ; aud that 
if it exists at all, it must be shown to exist 
by some local usage, by special permission, 
or bj grant, aud in this case there is no such 
local usage, permission, or grant proved. 
There seems to be no reason therefore why 
ihe defendant should not make use of his 
property in any way he pleases ; the wall is 
undoubtedly his, and he is merely making a 
door in his own property. The plaintiff, ou 
the other hand, can veiy easily prevenr, if he 
likes, all possible annoyance on account of 
this door, inasmuch as the whole of the land 
on the north side of it belongs to him, and 
he has only to build a screen or other erec- 
tion to prevent any body in the defendant's 
house looking into his court^yard, or in any 
way disturbing the privacy of his family. 
The decision in the case of Mahomed Abdoor 
Hohim vs. tiirjoo Sahoo and others^ in 
Vtdunie XIV, Weekly Reporter, page 103, 
hiys down what we consider to be the right 
view of the law in deciding questions of this 
sort ; and, foilowing that decision, we must 
uphold the judgment of the Subordinate 
Judge. 



If, notwithstanding the oriler Which is now 
made^ the defendant commits any trespass 
upon the plaintiff's property by passing 
through or ov^r auy new screen or erection 
which the plaintiff may build, of course the 
plaintiff will have his right of action for 
trespass. And with reference to the circam* 
stances of this case, and taking into consider- 
tion the clenr evidence of ill-will and malice 
which actuated the defendant in making this 
door, we think that the defendant should not 
get costs, but that each party should pay his 
own costs* The appaal is ^smissed. 



The 25th April 1872. 

Present : 

The Hon'ble Louis S. Jackson and W* 
Markby, Judges. 

Revieyj of Judgment — Presumption — Prelimina' 
ries complied with-^Evidence, 

Case No. 1260 of 1871. 

Special Appeal from a decision passed hp 
the Subordinate Judge of Gya^ dated 
the i2th July \^1\y reversing a decision 
of the Moonsiff of Aurun^abad^ dated 
the3lst March 1870. 

Akkul Sahoo and othera (Plaiuiiffs), 
Appellants, 

versus 

Abdool Guffoor (Defendant), Respondent. 

Mr. C. Gregory for Appellants. 

Moonshee Mahomed Vusoof for Respondent. 

The Court declined to presume in this case thai 
certain preliminaries had not been complied with br the 
Subordinate Judge in admitting a review of jud^ent, 
vie., that he had not satisfied himself that the evidence 
tendered hj the petitioner for review was evidence not 
previously attainable by him and not in his possession, 
especially when appellant was unable to show that he 
had taken any objection before the Subordinate Judge 
to the document on which the reyiew was granted, 

Jachson J. — This was a suit relating to 
the possesBion of a small piece of land origi- 
nally decided by the Moonsiff of Aurongabad, 
and afterwards tried on appeal by the Subor- 
<liuate Judge of Gya. The Subordinate 
Judge at first on the view which he took of 
the evidence affirmed the judgment of the 
lloonsiff. Sometime afterwards, an applica- 
tion was made to him, supported by certain 
documents, on which he grauted a review 
and reversed ihe decision of the Moonsiff. 
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We have been much pressed with several 
precedents of this Court, in which strong 
opinions have been expressed with regard to 
the course to be taken by Courts of Justice 
in receiving applications for review. 

It is contended in this case that there is 
nothing on the record to show that the 
Subordinate Judge, in admitting the review, 
had satisfied himself that the evidence ten- 
dered by the petition for review wus evidence 
not previously attainable by him, and not in 
his possession, and that consequently the re- 
view was one which ought not to have been 
admitted. 

No doubt in several decisions, namely, in 
one reported in Marshall, page 553, and an- 
other in II Weekly Reporter, page 174, and 
X Weekly Keporter, page 432, and in XVI 
Weekly Reporter, page 7, observations have 
been made on the subject which tend to 
support the contentions of the appellant. 

But we are not now called upon to state 
what are the proper preliminaries to be 
observed in admitting a review, nor on what 
principlea a review should be admitted. If 
we were, we might have stated our views. 
But we are asked to set aside a judgment of 
the Lownr Appellate Court on the ground 
that certain preliminaries had not been com- 
plied with when he granted the review. 

In the several cases referred to, tlie Judges 
deal with them on their respective merits, 
and we are not bound to follow their ruling 
only that there might be uniformity in our 
decisions on such a point ; nor are we bound 
to reverse the decision of the Lower Court, 
simply upon the ground that certain forms 
luid not been followed. 

On the other hand, we ought, I think, to 
presume in favor of (he Lower Courts that all 
things have been done as the law requires. 
I do not therefore find in the circumstances 
of this case anything that induces me to 
think that the proceedings of the Court be- 
low tire in any way contituy to law ; and as 
there is no other valid objection taken to the 
decision of the Lower Appellate Court, we 
ought to dismiss the appeal with costs. 

Markby^ «/. — 1 am of the same opinion. 
I entirely agree with my brother Jackson, 
that we have no question now before us as to 
what are the proper steps to be takes before 
the admission of a review. We have to de- 
cide now whether we ought not to presume 
that the steps and procedure prescribed by 
law were followed in the Lower Court ; and as 
a general rule I think that we ought to pre- 
sume that the proceedings of the Courts be- 
low have been conducted according to law, 



and ought not to presume that the require- 
ments of the law have not been complied 
with. More especially, we ought not to pre- 
sume so in this case when the appellant does 
not shew us anything from which we can 
suppose that he took any objection in tho 
Court below to the document on which the 
review was granted. 

The appeal must be dismissed with costs* 



The 25th April 1872. 

Present : 

Tlie Hon'ble F. B. Kemp and F. A* Glover, 
Judges* 

Right of Suit — Co'fharer — Discharge of Re» 
ceiver—Act VllI of 1859, «. 1^-- Discretion 
{Non-exercise of by Lower Court)-^ Interfere 
ence of Superior Court — Party summoned as 
Witness under s. 170— Lawful Excuse-^WU* 
ness* Expenses {tender of)» 

Regular Appeals J rom a decision passed by 
the Subordinate Judge of Beerbhoom^ 
dated the 2Sth August 1871. 

Case No 274 of 1871. 

Ishen Chunder Sen (one of the Defendants), 
Appellant^ 

versus 

Onath Nath Deb (one of the Plaintiflfs), 
Respondents. 

Baboos Gopal Lail Mitter and Nil 
Madhub Sen for Appellant. 

Baboos Mohinee Mohun Roy and Rajendro 
Nath Base for Respondents. 

Case No. 276 of 1871. 

Mr. Herbert Co well (Plaintiff), Appellant ^ 

versus 

Ishen Chunder Sen (Defendant) and another 
(Plaintiff), Respondents. 

Baboos Chunder Madhub Ghose and 
Bhyrub Chunder Banerjee for Appellant. 

Baboos Gopal Lall Mitter nnd Nil 
Madhub Bose for Respoudents. 

A co-sharer who takes over into his own hands, from the 
Receiver, the management of his share of the estate, 
is entitled to sae, or to be made a part}', under Section 73, 
Act VIII of 1859, to a suit already brought, for rents 
which had accrued before the date of the Receiver's 
discharge. 
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Where the law allows a discretion to any Coortf it 
presumes that such discretion will be soundly and pro- 
perly exercised ; and where it is shown that the discre> 
tion was not so exercised, the omission will be a ground 
for interference by the Superior Court. 

Accordingly, the Subordinate Judge's order under 
Section 170 was set aside on the ground that he had not 
exercised his discretion at all, inasmuch as he had 
ignored the fact that plaintiff had given very substantial 
reasons for his inability to attend and give evidence 
when summoned to do so ; and as the Subordinate 
Ja^e had held substantially that there was sufficient 
evidence to prove plafntifiTs claim, plaintiff was entitled 
to a decree, his failure to give evidence notwithstanding. 

Where there was no proof that a defaulting witnesses 
expenses were not tendered to him by the party at 
whose instance he was summoned, the Court on appeal 
declined to order that witness's evidence to be taken or 
to take it themselves. 

Glover^ J, — One judgment will govern 
both these appeals. 

The suit was for rent due on a share of a 
putnee tenure called Siiakbahar, belonging 
to the estate of Uie bte Promonath Deb of 
which the plain tiff, Mr. Cowell, was the 
Ceceiver. 

The suit was instituted on the 18th March 
1871 9 and whilst it was pending, OuathNath 
Deb, one of the sons of Promonath, applied 
to be made co-pIaintiiT on the ground that 
lie had discharged Mr. Co well from the Re- 
ceivership of hid share of the estate. The 
application was allowed by the Court, nnd on 
the 7th July 1871, Onath Nath Deb was 
made a party to the suit under Section 73 
of the Procedure Code. 

The defendant Ishen Chunder Deb admits 
t*>nancy and does not dispute the rate of rent. 
His defence substantially is that he has, in 
various ways, which will be noticed here- 
after, paid all that is due from him in 
the shape of rent with the exception of 
Es. 453-2-9. 

The Subordinate Judge decreed in favor 
of the plaintiff, Mr. Cowell, for one-half of 
the sum admitted by the defendant to be due 
and in favor of the co-plaintiff Onath Nath 
Deb for Rs. 1,724-11-4, the balance of rent 
on bis share of the estate still proved to be 
due. 

Against this decision, the plaintiff Mr. 
Cowell and the defendant Ishen Chunder 
Deb appeal. 

It will be convenient to take the plaintifl^s 
appeal first 

Mr. Cowell contends (I) that the provi- 
sions of Section 170 Act VIII of 1859 
ought not to have been enforced ngainst him, 
inasmuch as he had a lawful excuse for non- 
ntteudance at the Small Cause Court on 
the day fixed for taking his evidence. 

(2) That as the Subordinate Judge ac- 
cepted the evidence as proving the claim of 
Oiiath Nath Deb, he should not have refused 



Mr. Cowell the benefit of that evidence, even 
though he did not himself attend and give' 
evidence. 

And (3) tliat as the rents sued for acn 
crued before the date of the Receiver's dis- 
charge in respect of Onath Nath's share, 
Onath Nnih ought not to have been made 
a party to the suit under Section 73. 

The last objection has not been pressed 
by the appt-llaiit's pleader. It would be 
clearly untenable, for as Onath Nath is ad- 
mittedly the owner of a fourth share of the 
rent8, and hnd admittedly discharged Mr. 
Cowell from the Receivership of that share, 
within a few days after the institution of this 
suit, he, Onath Nath, was a party interested 
both in the subject -mutter and in the result 
of the litigation, and the Lower Court cannot 
be said to have been wrong in making Onath 
Nath a co plaintiff. From the diiy on which 
Onath Nath took the management of his 
share of the estate into his own hands, he was 
entitled to sue for its rents no matter for 
what year (within the period of limitation) 
they had accrued. 

With reference to the 1st objection, it 
appears that the defendants desired tliat both 
Mr. Cowell, the plaintiff, and his general 
Mooktear Khogendro Nath Mullick, should 
be summoned, and two commissions were sent 
to the Small Cause Court in Calcutta for the 
purpose of examining these witnesses. Mr. 
Cowell represented to the Court that the day 
on which he was directed to attend was 
Saturday, a day on which he was neces- 
sarily on duty at the Bengal Legislative 
Council of which Council he was Officiating 
Secretary. There seems to be some doubt 
ai^ to whether both summonses were served. 
The Subordinate Judge says that the second 
only was served, but the bailiff, we observe, 
in his evidence speaks of two, and the Sub- 
ordinate Judge afterwards passed an order 
to the effect that, as the summons had been 
served twice without effect, it was a proper 
case for the application of Section 170. But 
whether served once or twice is immaterial. 
The Subordinate Judge has held that Mr. 
Cowell's omission to attend the Small Cause 
Court and give evidence is sufficient to pre- 
vent his obtaining any remedy in this suit 
except so far as the defendant chooses to 
admit liability. 

Now, Section 170 restricts the penal conse- 
quences of refusing or neglecting to give 
evidence, to parties "without lawful excuse." 
The appellant contends that he had such 
excuse, being unable to attend on the day 
named in consequence of official duties which 
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kept him elsewhere. The respondent Ishen 
Chunder argues that the sole judge of this 
was the Court before which the case was 
pending, and that there can be no interference 
witli its discretioiiarj power in this respect 

We ai*e of opinion that, where the law 
allows a discretion to any Court, it presumes 
that such discretion will be soundly and pro- 
perly exercised ; and that where it is shown 
that the discretion was ui>t so exercised, the 
omission would be a ground for interference 
by the Superior Court. In Data Hurukmau 
Singh V9, Oodoy Chand Pyne, VI Weekly 
Keporter, 247, a Principal Suddcr Amren's 
order under Section 1 70 was set aside on the 
ground that he had not exercised his discre- 
tion properly. 

Now, in tliis case the Subordinate Judge 
docH not appear to have exercised any " dis- 
cretion" at all. His order (vernacular) pass- 
ed on the back of the plaiutiH''s petition is to 
the effect that ''whereas the plaintiff (Co well) 
has not appeai-ed after being twice summoned, 
the case will be brought under the provisiona 
of Section 1 70." He ignores the fact that 
Mr. Co well had given very substantial rea- 
Hons for not being able to attend the Small 
Cause Court on Saturdays, and had begged 
that some other day might be fixed. U is a 
matter of which this Court is b<und to take 
judicial cognizance, that the Bengal Legisla- 
tive Council's days of assembling are Satur- 
days, as notified in the Government Gazette^ 
aud tliat Mr. Cowell is the Gazetted Ofiici- 
ating Secretary to that Council. We have been 
informed that the Small Cause Court exa- 
mines witnesses on commission on Saturdays 
only, but this would not affect the lawfulnehs 
of the plaintiff's excuse. We think that the 
Subordinate Judge was not justititfd under 
the circumstances in visiting the plaintiff 
with the extreme penal consequences of an 
omission which he could not prevent. 

But in any case the plaintiff would not be 
precluded by an order under Section 170 
from appealing against the Lower Court's de- 
cision on the merits, where there had been 
such decision, nor from getting a decree, if 
there were sufficient evidence on the record 
to warrant such decree, the plaintiff's failure 
to give evidence notwithstanding. In Bisho 
Kath Mojoomdar vs, Khettur Chunder Sen, 
Marshall's Reports, 467, it has been so held 
by this Court. 

Now, in this case the Subordinate Judge has 
held substantially that there is sufficient evi- 
dence to prove the plaintifi^s claim, but tliat 
lie is not to take advantage of it because of 
his omission to attend and give evidence. 



The co-pktintiff Onath Nath Deb has got a 
decree for his share of the rents on that evi- 
dence, and if that evidence is sufficient 
(which is the point for consideration in 
Ishen Chunder's appeal), Mr. Cowell, the 
Receiver, would be entitled to a decree for 
the other half share in^spective of his for- 
mer laches. 

The question ramains whether that evi- 
dence is sufficient. 

The defendant, appellant, Ishen Chunder 
contends that it is not sufficient ; that he did 
all he could by*summoning Mr. Cowell and 
his Mooktear Khogendro to prove that he ha<l 
paid various large sums to tlie proprietors 
of the estate, and had afterwards given their 
rt- ceipts to the plaintiff's Mooktear Khogendro 
for the purpose of having the payments 
credited in his accounts, and that until the 
plaintiff and his servant come forward and 
deny on oath the allegations that he, de- 
fendant, has vouched for by his own oath, 
the plaintiff's evidence is altogether, insuffi- 
cient to justify a decree being passed in his 
favor. The defendant further contends that 
it is in the highest degree improbable, and 
is opposed to all zemindaree custom, 
that rents should be paid for one year whilst 
a halauce is still due on a preceding year, 
and that it cannot be believed that payments 
for the year 1276 would have been accepted 
(as the plaintiff says they were) whiUt thervi 
was still a balance due for 1275. 

The sums for which the defendant claims 
credit, were, he says, paid by him either to 
the various proprietors direct or paid to 
others on their behalf and for their advan- 
tage. The receipts, he says, he made over 
to the Receiver's Mooktear Khogendro Nath 
who promised to give him cre<Ht for them in 
account. The Subordinate Judge disbeheves 
this statement on the ground that Ishen 
Chunder has not called the Mooktears of these 
proprietors to prove the fact of payment, nor 
any one of his own servants in whose presence 
he pays that the payments were made. 

A good deal was made by the defendant's 
(app^-llant's) pleader of the neglect of the 
Mooktear Khogendro to attend and give evi- 
dence ; and if we could be satisfied that the de- 
fendant really did all in his power to procure 
the attendance of this most important witness, 
we should undoubtedly refuse to decide this 
appeal wiihout huving his evidence recorded. 
But the contrary appears to be the case. 
Khogendro was no doubt summoned and the 
subficena was duly served upon him, but 
there is no proof that the usual travelling 
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pxp<»iiJ«es were furnislied to him. The hai- 
liff wirnes.«, who deposes to the service, mimits 
that Khogemlro expressed liis willingnej»8 to 
nftend if his expenses were tendered, hut he 
knows nothin*; further, and there is notliing 
on the record to show that tliey were ren- 
dered ; whilst, on the other hand, tliere is 
proof that Mr. Co well's expenses were ten- 
dered and received. Now, if the defendant's 
plea of payment to the zemindars, and his 
subsequent lianding over of the receipts to 
Khogendro, were true, we should liave ex- 
pected that he would have spared no pains 
10 secure such a very important witness as 
Khogendro himself. Mr. Cowell could hnve 
liad no special knowledge of anything con- 
nected with the suit, and his evidence could 
have proved little or nothing ; but Khogen- 
dro's was the backbone of the <lefeiidnnt'8 
case, and yet we find him altogether neglect- 
ing his interests and omitting to deposit the 
money which would have secured the pre- 
sence of his principal witness. We do not 
therefore, at this late stage of the case, con- 
j*ider ourselves justified either in ordering 
Kbogendro's evidence lo be tnken, or in tak- 
ing it ourst-lves. The less so as rhere w«r8 
otlier ways of proving the payments hy the 
evidence of the parties to whom and in 
whose presence they were made. We may 
remark in this place that Ishen Chuuder's 
owo deposition as to the time and manner of 
Jii* alleged making over of the receipts to 
Khogendro is extremely vague and unsatis- 
factory. He makfs three distinct and op- 
posite statements as to the year, and two as 
to I he month. He admits, moreover, that he 
never mentioned tlie fact to the Receiver, 
Mr. Cowell, nor entered any memo. 
of the transaction in what he calls his 
pueca account books ; and, as we have 
before stated, although he mentions the 
names of nt least four persons who were 
present, he has not thought proper to call 
any one of ibem as a witness. 

It remains then that the defendant, on 
whom was the onus of proving payment of 
what was admitted to be the correct rate of 
rent due on the estate, has altogether failed 
to prove such part of it as relates to the 
balances of the years 1276 and 1276. And 
we s«« no force in the defendant's objection 
as to the year in which some of the money 
was paid. That money was paid as rent in 
1276, whilst there was still a balance of 1275 
Hopaid is likely enough, but there is nothing 
on the record to show that that money was 
paid as rent /or 1276, or that rent for that 



vear was paid whilst there was still a balance 
"due for 1275. 

As the onus of proving payment in full 
was on the defendimf, and as he failed to 
support that onus, lK)th the plaiutilf and the 
co-plainiiff Onatli Nath Deb are entitled to 
their full shares of the balance of the admit- 
ted rent. The decree of the Court below is 
niodirted accordingly, and Mr. Cowell, the 
Receiver, and Onath Nath Deb will each re- 
cover Rs. 1,724-11-4 with int^-rest. The 
appeal of Ishen Chunder (No. 274 of 1871) 
is dismissed, and Isht-n Chunder will pay the 
whole costs of this liti<;atiou. 



The 26ih April 1872. 

Present : 

The Hotrble F. B. Kemp and F. A. Glover, 
Judges, 

Act VIII of 1859 s. 2^Rcx.adjndicnta—Risht 
of Occupancy {under Act Xof 1859 x.Cy) — 
Holdiuf^ as Koorfadar or 7 respasscr — Erec- 
tion of Building — Acquiescence. 

Case No. 859 of 1871. 

Special Appeal from a decision passed hi/ 
ihc Subordinate Judge of Hooghly^ 
dated the 2 A th April 1871, affirming a 
decision of the Moonsiff of Ghattal^ 
dated the 23rd January 1871. 

Ishen Chunder Ghose and others (Plaintiffs), 
Appellants^ 

versus 

Hurlsh Chunder Banerjee (Defendant), 
Respondent. 

Baboo Taruch Nath Dutt for Appellants. 

Baboo Bama Churn Dutt for Respondent. 

Plaintiff having in a former guit obtained a declara- 
tion thai certain lands was his mal land, and not defend- 
ant's lakheraj, served defendant with a notice to quit, 
and on his n«m-compliance with that demand, broui^ht 
the present suit for ejectment and khan possession. 
Hki.d that Section 2 Act Vlll of 1859 did not apply to 
such a case, the causes of action in the two suits not 
being the same. 

Hkld, also, that defendant's holding either as a hoor- 
fadar (sub-lessee) or as a trespasser gave him no right 
of occupancy under Section 6 Act X of 1859; and that 
his erection of a mud house on the land and dwelling 
there for more than 12 years afforded no presumpiiuu 
of acquiescence on the part of plaintiff. 

Kemp, J, — The plaintiff is the special 
uppellaut in this cise. He sued to recover 
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hhas possession of two cottabs of land by re- 
moval of a mud house erected by tlie defend- 
ant on that land. The plaintiff is admittedly 
the talookdar of the niouzah on which the 
land is situated. Previously, the plaintrff 
sued the ryot Muddun Gliose to enhance the 
rent of his tenure, and in that suit included 
these two cottabs. Muddun Ghose pleaded 
that these two cottabs did not form part of 
his holding, but that they belonged to the 
luklieraj holding of the present defendant. 
Tiie present defendant also intervened in 
that rent suit and claimed these two cot- 
tabs as lakheraj, and the result of that 
was that the rent was assessed on the hold- 
ing of M>iddun Ghose, excluding the two 
cottabs which were claimed in that suit as 
lakheriij by the present defendant, and which 
claim was supported by the tenant Muddun 
Ghose. The talookdar, therefore, being foil- 
ed with reference to these two cottabs, 
brought a suit for a declaration tliat these 
two cottabs were mal lands and for posses- 
Bion. It was found in that suit that the lauds 
were not bikheraj, but that they were mal 
lauds, and a plaintiff's title to them as mal 
lund was declared. The plaintiff then served 
a notice on tlie defendant ,to quit the land ; 
and the defendant not having complied with 
that demand, the present suit is brought. 

Both Courts have dismissed the plaintiff's 
claim, mainly on the ground of equity — that, 
as the defendant had built a mud house on 
the land at some expense, and dwelt there 
for a long time, more than 12 years, it would 
not be equit4ible to eject him. The first 
point is whether Section 2 of Act Vllf 
applies to this case or not. We are cleurly 
of opinion that Section 2 does not apply. 
That Section refers to causes of action wbich 
have been heard and determined by a Court 
of competent jurisdiction in a foimer suit 
between the same pariies. Now, it is very 
clear that the present cause of action which 
is for ejectment of the defendnnt and khas 
possession is not the same cause of action 
tried in the former suit. Therefore Sec- 
tion 2 does not apply. 

We then come to the question whether 
the defendant has acquired a right of occu- 
pancy in this land. We think that he has 
not. It is very clear that, if tlie defendant 
claims to have held this land as a koorfa 
tenant or sub-lessee of Muddun Ghose, such 
holding would not give him a right of occu- 
pancy. Then it may be suid that be has 
Iield the land as lakherajdar ; but it has been 
found in a suit between the parties, namely, 
the present plaintiff and the defendant, that 



the land was not hikheraj, but tbat it was 
the mal land of the plaintitf. Therefore, if 
the defendant held as koorfadar, he acquired 
no right of occupancy ; and if he held other- 
wise, he held as a trespasser, and his holding 
as a trespasser would not under Section 6 
give him any right of occapancy. This 
has b'cn ruled in the case of Shaikh Peer 
Bukshy reported in the Special Number of 
the Wet'kly Reporter, Full Bench Rulings, 
page 146, by the late Chief Justice Sir 
Barnes Peacock and Justices Barley and 
Kemp. 

Then we come to the question of Equity. 
We do not think that this is a case which 
is at all on all fours with the case re- 
ported in Volume XII of the Weekly Re- 
porter, page 495. In this case, we do 
not think that the defendant is entitled 
to any sympathy from the Court. It ap- 
pears that he fraudulently set up this lak- 
heraj holding in collusion with the tenant 
of the plaintiff, Muddun Ghose. A great 
deal has been said about the fact of the plain- 
tiff standing by and allowing the defendant 
to erect this mud house at considerable ex- 
pense. Now, until the poiut was settled iu 
the suit brought by the plaintiff to have his 
mal right declared, and which suit was 
brought after tbe plaintiff had been unsuc- 
cesbful in the suit against the ryot Muddun 
Ghose for the rent of these two cottabs, we 
think it cannot be said that the plaintiff was 
under any other impression than that these 
lands' were part and parcel of the holding of 
his tenant Muddun Ghose. That tenant hav- 
ing a right of occupancy, and the land being 
bastoo land, any erection by any third party- 
holding from Muddun Ghose would not be a 
matter with which the zemindar could inter- 
fere ; but the matter assumed a very different 
aspect when the zemindar, on bringing his 
suit for rent against Muddun Ghose, was met 
by the plea that a portion of the land was 
not in tbe tenancy of Muddun Ghose, but 
was the lakheraj of the defendant, a plea 
which eventually wholly failed in the subse- 
quent suit. We therefore think that tho 
ruling in Volume XII does not apply to this 
case. That was a case in which a party took 
lands from the zemindar, and transferre<l 
them to other parties who erected puccct, 
buildings thereon. The zemindar wanted 
to demolish these pucca buildings, on tiio 
ground that the original tenant Jiad no trans, 
(erable rights. It was held in that case 
that there was evidence, although that evi. 
dence was meagre, of a custom to transfer, 
and it was considered that the conduct of tliQ 
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zemindar in allowing his lyot to transfer 
the lands, and the transferee to erect pucca 
buildings, without immediately attempting to 
stop him in so doing, amounted to an acquies- 
cence in the transfer and to standing by 
while the tenant spent a considerable amount 
of money on the buildings. 

We, therefoi^e, think that the plaintiff is 
entitled to the relief he asked for, namely, 
to Mas possession. We, therefore, decree 
Lib suit on the terms of the plaint, reversing 
the decisions of the Courts below, with costs 
to be paid by the defendant, respondent. 

The 26th April 1872. 

Preteni: 

The Hon'ble F. B. Kemp and F. A. Glover, 

Judges. 
Limitation — Lakhiraj Title — Dispossession fun* 
tier color of Sale in Execution J. 

Case No. 861 of 1871. 
Special Appeal from a decision passed by 
the Additional Judge of Hooghlyy dated 
the 26/ A April 1871, reversing a decision 
of the Moonsiff of Jehanabad^ dated the 
ZOth December 1870. 

Dedor Buksh (Plaintiff), Appellant^ 

versus 

Ake Cowree Singh and others (Defendants), 

Respondents. 

Baboo Woopendro Chunder Bose for 

Appellant. 

1/r. J. S. Rochfort and Baboo Gopeenath 

Mookerjee for Respondents. 

The twelve years* and not the one year's limitation 
applies to a suit to establish plaintiffs title as Lakhiraj- 
aar and to establish that the lands in question are not 
the lands of the judgment -debtor in execution of a 
decree afi^ainst whom defendants purchased the land and 
UDder color of that sale ousted plaintiff. 

Kemp^ J. — Wb think that the decision of 
the Judge is wrong in this case, and that 
the decision of the first Court is perfectly 
correct. This is not a suit lo set aside an 
order nnder Section 246, but it is a suit by 
the plaintiff to establish his title as lahhiraj- 
dar and to establish that the lands are not 
the lands of the judgment-debtor Imdad Ali 
in execution of a decree against whom the 
defendant purchased the land. Moreover, 
the objection of the plaintiff under Sec- 
tion 246 which was rejected on the 8th of 
September 1868, was not follo>j?ed by any 
process on the part of the decree-holder, 
the defendants in this case. The attach- 
ment was allowed to fall through and the 
case was struck off, and it was in execution 
of another decree that the attachment and 



sale took place, and it was under colour of 
that that the plaintiff was ousted. It appears 
to us that the one year's limitation does not 
apply to this case but that the twelve yenrs' 
limitation applies. The case must, therefore, 
go back with reference to plots Nos. 1, 2, and 
3 for the Judge to find on the twelve years' 
plea and on the merits if necessary. 

With reference lo lot No. 4, it is clear 
that the plaintiff^s suit was dismissed in the 
first Court, and no appeal was preferred by 
the plaintiff. That decision is, therefore, final 
and must stand. With tliis modification the 
appeal is decreed with costs in proportion. 



The 26th April 1872. 

Present ; 

The Hon'ble W. Markby, Judge, 

Appeal to Privy Council— Valuation — Act VII 
of \S70, s, 7 — Declaratory Decree — Consequent 
Hal Relief— Irrigation — Power of High Court 
— Consolidation. 

In the matter of 

Ajuas Kooer, Petitioner^ 

versus 

Mussamut Luteefa, Opposite party. 

Mr, R, T, Allan for petitioner. 

Mr, C. Gregory for opposite party. 

In ascertaining whether or not there ought to be an 
appeal to the Privy Council, the Hig^h Court has only 
to look at the value of the question at issue in the 
litigation. 

In a case of conflicting claims irith regard to the 
waters of a flowing stream^ the matter at issue, so far as 
regarded the applicant, havmg been to have her lands 
irrigated in the way she claimed, the value of that matter, 
according to Section 7 of the Court Fees' Act YII of 1870. 
was held to be the extent to which her interests would 
be deteriorated if that right could not be established. 
> Qucere. — Whether the Court had power to consolidate 
the two suits at this stage. 

Marhby, J, — This application is made with 
reference to two cases, one, iu which Mussa- 
mut Luteefa sued Mussamut Ajuas Kooer 
and other persons to establish certain rights 
which she claimed in a stream flowing from 
the Mohabeer Hill, and the other a suit in 
which the defendants in the former suit 
were plaint id's, and the plaintiff in the former 
suit was defendant, relating to rights which 
were also claimed in the same stream. The 
two suits were dealt with in the Mofussil 
Court together and one judgment was deli- 
vered. In this Court the appeals are said to 
have been heard separately; but here also 
only one judgment was delivered. The 
application now is to be at liberty to prefer 
one appeal to Her Majesty's Privy Council 
against the decision of this Court of the 2ist 
December 1871| and that the two suits and 
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two Regular Appeals to which that decision 
relates, may be consolidated. Now, so far as 
regards the question involved in these two 
8uits is concerned, I Imve no doubt that sub- 
stantially it is one and the sarae. These two 
parties, Mussamut Ajuas Kooer and her les- 
sees on the one hand, and Mussamut Luteefa 
on the other, have conflicting claims with re- 
gard to tiie waters of this stream, and I have 
uo doubt whatever that there is but that sin- 
gle substantial question between the parties, 
and in ascertaining whether or not there 
ought to be an appeal to the Privy Council 
at all, I think I have only to look at the 
value of this question which is the matter at 
issue in this litigation to the appellants. 

Now, upon the p>etition of Mussamut Ajuns 
Kooer, as presented to this Court, I should 
have had very considerable doubt whether 
there were sufficient grounds for me to come 
to the conclusion that the value of the matter 
at issue ammounted to Rs. 10,000. I think 
the proper mode of estimating the value is 
this, to see whether comparing the result of 
the decision in the Court with wh»t is claimed 
by Mussamut Ajuas herself and her lessees, 
this property will bo deteriorated to the 
e.Ktent of 10,000 rupees if the decision of 
this Court remains unreversed : and I do not 
see that that fact is definitely stated in the 
application. That defect, however, I think, 
is supplied by the 4th paragraph of the affi- 
davit of Mussamut Ajuas' agent, in which it is 
definitely sworn that in consequence of the de- 
cision of this Court " the lands of Bishenpore 
** will no longer benefit as heretofore by irri- 
" gation from the said stream, the consequence 
'^ of which will be both that the said Mussamut 
"Ajuas Kooer as well as her lessees will 
" sustain annually a very heavy loss and cer- 
" tainly not less than 10,000 rupees." 

Now, that is met by an affidavit on the 
other side made by the husband of Mussamut 
Luteefu. He points out in the first place 
that there are other modes in which thesb 
mouzahs may be irrigated, that the holders 
of land in these mouzahs are not entirely 
deprived by the decision of tiiis Court of all 
means of irrigution of their lands. And I am 
asked to infer from that that the decision can- 
not be so detrimental as stated. I think I 
have no proper materials for entering into any 
question of that sort. But it is further stated 
that the valuation of the claim in the plaint 
by either party was far below 10,000 rupees, 
or I ought to say that the stamp paid was 
for a claim far below 10,000 rupees. Valua- 
tion of a suit of this kind is regulated by 
Section 7 of the Court Fees' Act (Act VII 



of 1870) : it says that in a suit " to obtain 
a declaratory dei«e, where consequential 
relief is prayed," the suit is to be valued 
*' according to the amount at which the relief 
sought for is valued." 

Now, I am not quite clear what the Legis- 
lature meant by the value of the relief sought 
for. But whatever that meaning may have 
been, I do not think that the value of the 
relief sought for is necessarily the same as tho 
value of the matter at issue. I think tho 
matter at issue in this suit was, as regards 
Mr. Allan's clients, their right to have their 
lands irrigated in the way they claimed, and 
the value of that matter, ns I have stated, 
is the extent to which their interests 
would be deteriorated if that right cannot 
be established. But then Mr. Gregory's 
client goes still further and her husband puts 
in an affidavit in which he swears that the 
decision of this Court will in noway injure 
the interests of the other side, or in other 
words, he swears that the right which the 
other side has come forward to claim is a 
right having no value whatever. Of course, 
if that is true, that entirely answers the 4tU 
paragraph of Mr. Allan's client's affidavit. 

What I have to do is to determine which 
of these two affidavits I will give credence 
to : and I must say that, in a matter of this 
kind, I think I ought clearly to adopt the 
affidavit of Mr. Allan's client. It seem to 
me impossible, looking to the nature of this 
litigation as far as it has gone, to believe that 
these parties have gone to all this expense and 
carried on this litigation up to this point, 
simply for the purpose of establishing a right 
which is absoltitely of no value. I think, 
therefore, I have no choice in this matter 
but to accept Mr. A llanos client's statement 
as really uncontradicted, and to hold tho 
value of the matter at issue in this suit, cal- 
culated upon the principle above stated, is 
of the value of 10,000 rupeas. Therefore, 
the substantial question, I think, ought to be 
decided in favor of the applicant. 

I think, however, that there might be 
some difficulty were I to consolidate these 
two suits. That has not been done as yet, 
and there might be some question as to the 
power that I linvo now to do so. 

I think the proper course will b**, upon 
Mr. Allan's putting in the necessary security, 
to grant him leave to api>eal in both suits, 
and for which he will have to put in pri>per 
applications within time. Upon those pro- 
per applications being put in and necessary 
securiiy beinj» given, I will grant leave ta 
appeal in both cases. 
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The 2l8t March 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Hindoo Law — Partition — Hindoo Widow — Pur^ 
chaser of her Estate at Sale in ExeevHon^- 
Exceptions^Khas Possession— Debutter Lands, 

Case No. 221 of 1871. 

Regular Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
IStA August 1871. 

Baghoonath Paojah (Plaintiff) Appellant, 

versus 

Luckhun Chnnder DuUal Chowdhry and 
others (Defendants) Respondents, 

Baboos Sreenath Doss and Nil Madhub 

Sen for Appellant. 

Baboos Unnoda Perskad Benerjee and 
Jagodanund Mookerjee for Respondents. 

A Hindoo widow being competent under the Hindoo 
law to pat in a claim to enforce partition as against her 
oo-sharers, there is nothing to prevent a purchaser of 
her estate at a sale in execution of a decree from enforc- 
ing a like claim. 

The following items were held in this case not to form 
the subject of partition—property of which neither the 
defendants nor the piaintin were entitled to khas pos- 
session but only to receive the rents from the tenants 
in ocoupation thereof, and debuUer lands expressly re- 
served from partition by the decree under which the 
plaintiff derived his title. 

Kempf J. — The plaintiff, appellant, sued 
for possession of an auction-purchased share 
consisting of 5 annas 6 gundahs 2 cowries 
2 kranis of the properties detailed in the 
schedule annexed to the plaint l>y distinct 
partition. The plaint sets forth that the 
property in dispute was divided into three 
shares, two of these shares being owned by 
the defendants and a third or 5 annas 6 gun- 
dahs 2 cowries 2.krants by Modhoo Mookhee 
Dossee ; that on the 1 1 ih of Falgoon 1276, the 
plaiuiiff purchased tlie share of Modhoo 
Mookhee in satisfuction of a decree against 
her and obtained possession througli the 
Court, and as inconvenience is felt by the 
plaintiff from ihe properties remaining joint, 
he! called upon the defr^ndants on ihe 9th 
of Falgoon 1277 to come to a partition of 
the properties, but thnt the deft^U'iants 
refused to accede to his wishes, and therefore 



his cause of action arose on the date on 
which they refused to come to a partition, 
namely, on the 9th of Falgoon 1277, and the 
present suit to enforce partition of the pro- 
perty is brought on the 12th of Assar 1278, 
or 27th of May 1871. In the plaint there is 
a hyjig list of small parcels of land, including 
thahoorbaree and rashbaree lands, dwell- 
ing-house, tanks, and other small plots of 
laud ; the suit being valued at Es. 2,691. 

The defendants denied that the plaintiff 
had ever proposed to them to make a parti- 
tion of the property, and with regard to plot 
No. 6 they said that the plaintiff had given 
incorrect boundaries, and that neither the 
defendants nor the plaintiff were entitled to 
khas possession of that plot but only to 
receive the rent from the tenants in occupa- 
tion thereof. Then with reference to items 
40 and 41 claimed by the plaintiff as kootee^ 
batee, the defendants state that they consti- 
tute the thahoorbaree and that the plaintiff 
has no right to ask for a partition of those 
properties, and moreover, that the decree 
obtained by Modhoo Mookhee, the vendor 
of the plaintiff, expressly prohibited such 
partition. Tlien with reference to that por- 
tion of plots 37 and 38 on which the old 
house stands, that Modlu>o Mookhee, although 
she obtained a decree for them, did not chose 
to take possession of these plots as the house 
is in a dilapidated state, and consequently no 
suit will lie for a partition thereof Then 
with reference to the remaining portion of 
daghs 37 and 38, the defendants stute tliat 
if the plaintiff, who is a stranger, be allowed 
to obtain a share in this property, which 
constitutes the family house, the privacy of 
the defendant's zenana will be interfered 
with. 

There is also a contention respecting the 
tanks Nos. 7, 8, 15, 16, 17, 18, 19, 20, 21, 
and 22, inclusive of the embankments of 
these tanks and the trees growing thereon. 
The inconvenience of a partition is pointed 
out, and also the probability that the plaintiff 
may cut down the trees of his share and 
thereby cause damage and loss to tlie defend- 
ants who are the reversioners, and who, on 
the death of Modhoo Mookhee, will succeed 
to the whole of the property. With respect 
to the remaining properties, the defendants 
state in paAtgraph 7 of their written state- 
ment that they have no objection to the 
plaintiffobtaining distinct possession of the 
said properties. 

The Judge in a very brief decision holds 
that the plaintiff has only purchased the life- 
interest of a Hindoo widow ; that the wit- 
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nesses for the'plaintiff have given coDtradic- 
tory evidence and are not trustworthy in ihe 
matter of the plaintiff's allegation thnt he 
demanded a pnrtition from the defendants 
and that thej refused to accede to his de- 
mand. With reference to plot No. 10, which 
consists of one tree and the land upon whi<'h 
it stands, the Judge says that the plaintiff cnn 
have no interest in the partition of a tree 
and the estate would be injured thereby, and 
with reference to the partition of the home- 
stead, that the plain tiff^s application is made 
only with a view to harass the family. 

With reference to the thakoorbaree and 
rashbaree, the Judge remarks that these pro- 
perties cannot be divided as they are proved 
to be debutter lands and the decree of the 
30th December 1865 in favour of Modhoo 
Mookhee distinctly provides for these lands 
being lield joint. The suit of the plaintiff' 
was therefore dismissed. 

Baboo Unnoda Pershad Benerjee, who ap- 
pears for the respondent in this case, admits 
that there is no authority on the point as to 
wliether the purchaser of a Hindoo widow's 
estate can sue for n partition ; he says that he 
does not go to the extent, and indeed he 
could not go to the extent, of saying that a 
Hindoo widow governed by the Bengal school 
of law cannot put in a claim to enforce a par- 
tition as against her co-sharers, but he falls 
back upon what he says are the circumstances 
of this particulnr case. The whole of his ad- 
dress amounted to this, that, looking to the 
circumstances of this individual cose, the 
Court ought not to allow the plaintiff to en- 
force his right to a partition, because the 
other members of the family would be iucon- 
venienced thereby. It is very cle»r that 
Modhoo Mookhee could have enforced a par- 
tition of the share which has been declared ' 
to be hers by a decree of Court ; and with re- 
ference to the inconvenience which would pro- 
bably attend a partition, the defendants have 
to think themselves for that. They chose j 
to oppose Modhoo Mookhee in her junt claim ' 
to a share of the family property. Modhoo 
Mookhee was forced to borrow money from 
the plaintiff* to enable her to maintain lier 
just claim against the other members of the 
family ; in doing so she became involved, and 
the consequence has been that her share, not 
of the whole of the property, but of a con- 
sideriible portion of the ancestral estate, lias 
passed into the hands of a stranger. This 
happens every day ; and as already ob- 
served, if the defendants liad not opposed 
Modhoo Mookhee, they would not have been 
placed in the inconvenient position in which 



they find themselves. Modhoo Mookhee 
being competent under the Hindoo law to put 
in a claim to enforce partition, there is nothing 
to prevent her representative, the plaioiiffi 
from enforcinoj a like claim. 

We, therefore, think that the Judge was 
wrong in dismissing the plaintiff's suit ; he 
is clearly entitled to a partition of the share 
purchased by him, namely, a one-third share 
of the property, or a 6 annas 6 gundahs 2 
cowries 2 krants si are. 

There are certain items, however, which 
we think cnnnoi form the sultjeci of parti- 
tion. With reference to plot No. 6 the defend- 
ants are not in khas possession of this pro- 
perty ; they are only in receipt of their sliare 
of the rent of the same, and the plaintiff^ 
therefore cannot be entitled to a distinct 
division of his share ; he will only be entitled 
to receive rent in proportion to his share, 
namely, one-third of the rent payable by the 
ryot. 

Then, with reference to the thakoorbaree^ 
rashbaree, and oiher lands and buildings 
which are appropriated to the service of the 
idols, the decree under which the plaintiff 
derives his title distinctly provides for these 
properties remaining joint, and distinctly 
reserves them from any partition. These 
properties, therefore, the plaintiff will hold 
jointly with his other co-sharers. There is 
also property No. 10, which has been claimed 
by a third and independent party who has 
shown the Court that he is the purchaser of 
that property and that the defendants and the 
plaintiff**s predecessor Modhoo Mookhee had 
no right or title in that property. That 
property must also be excluded. The claim 
of the plaintiff with reference to the other 
properties will be decreed : he will obtaia 
a partition of these properties and recover 
his costs from the defendants in propjrtion to 
the claim which has been affirmed by this 
Court. 

We may also observe in conclusion that the 
Judge is wrong in stating that there is 
contradictory evidence as to the plaintiffTs 
demand for a partition. We find that the evi- 
dence that the plaintiff* did demand a partition 
is not contradictory, but be that as it may, 
there is, as already stated, no doubt that tlie 
plaintiff, whether he did or did not make u. 
demand to tliat effect, has a right to enforce a. 
partition, and therefore his appeal and suit 
must be decreed with the trifling modifica- 
tions noted above, and the decision of tho 
Judge must be reversed. The plaintiff' w^ill 
recover his costs of both Courts from tlie 
defendants, respondents. 
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The 27th AprU 1872. 

Present : 

The Hon'ble Louis S. Jnckson and W. 
Markby, Judges. 

Land (Described in Plaint hy Quantity and 
Boundaries) — Decree — Excess — Possession 
(according to boundaries). 

Case No. 49 of 1872. 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of Chittagong^ 
dated the 22nd June \S7 1, affirming an 
order of the Moonsiff' of Futickchery^ 
dated the 20th May 1871. 

Zeenut All and others (Judgment-debtors) 
Appellants^ 

versus 

Bam Doyal .Podddar (Decree-holder) 
Respondents. 

Baboo Bhowanee Churn Dutt for 
Appellants. 



land, and the decree which he has obtained 
gives those boundaries, the boundaries must 
prevail even if the land exceeds the quantity 
stated in the plaint. 

The case must go back to the Judge in 
order that possession may be given according 
to the boundaries specified in the decree. 



Mr. R. E. Twidale and Baboo Aukhil 
Chunder Sen for Respondent. 

Where a plaintiff describes land which be chums as 
amotmting to a certain quantity and as lying within 
certain lx>andaries, if he is found entitled to the land, 
and the decree which he has obtained gives those 
bonndarieSf the boundaries must prevail even if the 
land exceeds the quantity stated in the plaint. 

Jachson^ J. — This Court is always ex- 
tremely reluctant to disturb an order made 
by the Judge below after a patient hearing 
of the parties, and after pains have been 
taken to come to a right decision. But it 
does happen that in this appeal both parties 
are agreed that possession has not been 
given according to the boundaries specified 
in the decree. This complaint is made in 
the petition of appeal, and it is also the sub- 
ject of an objection by the respondent ; and 
the contention is further borne out by the 
words of the Judge in his judgment. He 
says : '' the decree-bolder asks certain land in 
** excess of the total quantity given him by 
" the decree ; as tl»ere is no mention of 
*' gunzaish or excess, he can have but the 
" bare quantity given him by the decree." 

The Judge appears to have acted on the 
view which he took of the matter, and that 
view, we think, was erroneous. If the land 
which the plaintiff claimed is desciibed as 
amounting to a certain quantity, and also 
is described as lying within certain boun- 
daries, and if the plaintiff is entitled to the 



. The 27th April 1872. 
Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Jurisdiction (of Small Cause Court) —Suit for 
recovery of Rent (paid to but misapplied by 
Ijaradar)^Act VIII of 1869 B. C. s. 11. 

Reference to the High Court by the Judge 
of the Small Cause Courts at Hooghly 
and Serampore, dated the I9th Febru* 
ary 1872. 

Brojonath Dey, Plaintiff, 

versus 

Shumboo Chunder Chatteijee and another, 
Defendants. 

A suit for the recovery of money alleged to have been 
paid by the plaintiff to an yaradttr on account of arrears 
of rent, when the same has not been applied to the pur- 
pose for which it was given, or when a receipt for it 
IS withheld from the plaintiff, is not cognizable by a 
Small Cause Courts but bv a Moonsiff under Section 11 
Act VIII of 1869 B. a 

Case, — On the application of the plaintiff 
in suit No. 977 of 1871, in which a question 
of luw has arisen, I have the honor to draw 
up a statement of the case and to refer it 
under Section 22 of Act XI, 1865, with 
my own opinion, for the decision of the High 
Court. 

The plaintiff sued the defendant for the 
recovery of Rs. 331 as principal and Rs. 78-10 
interest thereon, in all Rs. 409-10, on the 
allegation that, notwithstanding the plaintiff 
has paid the following amounts to the defend- 
ant No. 1, who is an ijaradar of the ten 
annns share zemindars of the village of 
Mi'hesh, in part payment of rent due hy 
him for 1275 B. S., viz. :— 

On 25th Assar 1276 B. S. ... Rs. 26 

„ 80th „ „ „ ) 

A Burrat on Gopal Chun- V ... „ 800 
der Mookerjee of Ackra. J 

On 1st Bhadro 1277 B. S. 



6 



Total Bs. 381 



the sum so paid by him has not been carried 
to his credit in account, and the rent has 
been exacted from him in excess of the afore* 
said amount. 
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The defendant No. 1 appeared hj his 
pleader, denied the demand, and pleaded ( I ) 
that under the provisions of Section 11 
Act VIII of 1869 (an Act to amend the 
procedure in suits between landlords and 
tenants) if the sum which is alleged by 
the plaintifif to have been paid hy him on 
account of rent has not been credited to 
him as rent or a ' receipt for the same 
withheld from him, he could bring an action 
for its recovery in the MoonsifTs Court ; 
(2} that the suit cannot be entertaiued in 
the Small Cause Court ; (3) that the defend- 
ant has never received the sum in ques- 
tion from the plaintiff ; (A) that the rent has 
in no case been paid by the plaintiff without 
issuing out execution of decree against him ; 
(6) and that the money which is alleged to 
have be^'U given as burrat on the deceased 
Gropal Chunder Mookerjee had been duly car- 
ried to the plaintiff's credit on a previous 
occasion for arr< ars of rent. 

The points for determination which arise 
in this case therefore are — 

\$t. — Whether a suit of this nature is cog- 
nizable by the Small Cause Court ? 

2ndty, — If the case is maintained in this 
Court, whether the plaintiff's claim for money 
said to have been paid to the defendant as 
rent is just or not ? 

Srdly. — Whether the money said to have 
been given as burrat on Gopal Ch under 
Mookeijee has been duly credited on a 
former occasion to the plaintiff in account as 
arrears of rent or not ? 

In this case the claim is for the recovery 
of money alleged to hnve been puid by the 
plaintiff to the ijaradar defendant on account 
of arrears of rent ; if the same has not been 
applied to the purpose for which it wns 
given or a receipt withheld from the plaintiff, 
the only course left to the plaintiff is to seek 
redress in the Court of a Moonsiff under 
the provisions of the aforesaid Section 1 1 of 
Act Vm of 1869. I think a claim of this 
nature cannot be entertained by a Court 
of Small Causes as it does not appear to fall 
under any d^-scription of cases cognizable by 
the Small Cause Court as luid down under 
Section 6 Act XI of 1865. 

I am, therefore, of opinion that the present 
suit is one over which I have no jurisdiction 
and would accordingly dismiss the plaint with 
half costs subject to the decision of the 
High Court. 

The judgment of the High Court was deli- 
vered as follows by — 
Kempi J. — We think that the view taken 
by the Small Cause Court Judge is correct. 



The 27th April 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Appeal (by one Defendant) — H ever gal of Decree 
(as to other DefendanU^—Act VIII of ]S59 
s. 337. 

Application for Review of Judgment passed 
by the Hon^ble Justices E. Jackson and 
Onoocool Chunder Mookerjee^ on the \6th 
July 1871, in Special Appeal No, 294 
of 1871.* 

Ram Chunder Paul and another (Plaintiffs) 
Petitioners, 

versus 

Omora Churn Deb and otliers (Defendants) 
Opposite Party, 

Messrs. J, T. ff'oodroffe an«i M, M. Ghose 
and Baboos Doorga Mohun Doss and 
Rajendroftath Rose for Petitioners. 

Baboos Romesh Chunder Mitter, Rommiath 
Bose, bnd Grish Chunder Ghose for Oppo- 
site Party. 

Where one of several defendants appeal not against 
the i\hole decree but only against that portion (»f it 
which aifectfl him, and his defence in the Lower Court 
is not a defence common to the other defendants, the 
decree of the Lower Court cannot be reversed in favor 
of those defendants who have not appealed. 

Kemp, J, — This is an application to review 
the decision of this Court, dated the 16th of 
July last. Of the learned Judges who pass- 
ed that decision one is dead and the other is 
absent, and is likely to be absent for a period 
of more than six months. We may, however, 
remark that the learned Judge who wrote 
the decision, Mr. Justice £Iphin8tone Jack- 
son, sitting with Mr. Justice Kemp, was of 
opinion that the learned Counsel for the 
petitioners has made out a sufficient case to 
admit this review. The review was therefore 
admitted, and the case has now been thorough* 
ly argued. 

It appears that the plaintiffs, who are re* 
presented by Mr. Woodroffe, are the pur- 
chasers of a talook at an BU<tion for m rears 
of Government revenue, the two plaintiffs 
having purchased a 7-anna share of which 
Ram Chunder Paul took 6 nnnas and Nubo 
Kisbore Sen the remaining one-annn share. 
On proceeding to take possession of this 



• 16 W. R. page 155. 
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talnok, they were opposed by the defendaDts, 
and the conduct of the defendants was such 
that the plaintiffs very wisely abstained from 
attempting to take possession by force and 
sought redress in the Civil Courts. The de- 
fendunts are very numerous, some 134 in 
nnmber. Many of them did not defend tht' 
sait at all, others put in appearance in the 
first Court, but their defence was not a 
common defence. Some of them pleaded 
that they bad no elaka or contiection with 
the talook in dispute, others that they had 
relinquished the lands held by theui in that 
talook, and others again that they held 
mirasM rights. In short, their defence was a 
varying one and not in any way a common 
one. 

The Subordinate Judge, after going into 
the defences of the different groups of de- 
fendants, found that their allegations had not 
been proved, and that they all had wrongfully 
combined together to resist the i lain tiffs ob- 
laiiiing possession of their auction-purchased 
talook. » A decree was therefore passed 
against the defendants in favor of the ptain- 
tifOs. With this decision all the defendants 
were content with the exception of one, 
namely, Ooma Churn Dey, aud he appealed 
to the Judge not against tlie whole of the 
decision but against that part of it ouly 
which affected him. His allegation was that 
no witnesses had ideutified him as having 
taken part in the common object of the de- 
fendants to resist the plaintiffs in their at- 
tempt to take possession of their purchased 
talook. The Judge without going into the 
question whetlier Ooma Chum was a mirass- 
dar or not, which would have materially 
affected the case, inasmuch as, if he had been 
a mirassdar^ it would have been a fact 
eorroborating the evideuce as to his having 
joined in the common object, found that there 
was not sufficient evidence to identify Ooma 
Churn Dey as having taken part in the com- 
bination. As stated by the learned Counsel, 
Mr. Woodroffe, it would have been well if 
his clients had let well alone and had not 
appealed against the decision in favor of 
Ooma C burn Dey. However, b^iug dissatis- 
fied with the decision of the Judge, ihey 
appealed to this Court, and unfortuuutf ly for 
them the result was that the decision of ihe 
first Court with which all the other defend- 
ants had rested content was reversed not only 
in fiivor of those defendants who appeared 
and defended the suit in the first Court, but 
also as regards tliose defendants who had not 
appeared at all, and the plaintiffs* suit was 
dismissed in toto. To add to their misfor- 



tunes, an order was also made that they were 
to pay separate sets of costs to all these 
numerous defendants. 

We think that the decision of the Division 
Bench of which review is now sought was 
wronjr in law. The appeal of Ooma Churn 
Dey, although he was oue of the defendants, 
was not an appeal against the whole of the 
decision of the Couri of first instance. Sec- 
tion 337 enacts that if there be two or more 
plaintiffs, or two or more defendants, in a suit 
and the decision of the Lower Court proc«*ed 
on any ground common to all, any oue of the 
plaintiffs or defendants may appeal against 
the whole decree, and the Appellate Court 
may reverse or modify the decree in favor 
of all the plaintifis or defendants. Ooma 
Churn Dey did not appeal against the whole 
decree ; he only appealed against that portion 
of it which affected him, and his defence in 
the first Court was not a defence common to 
I he other de/'endants. We, therefore, think 
that the learned Judges were wrong in law 
in reversing the decree of the first Court 
in favor of those defendants who had not 
appealed. 

We, therefore, reverse the foimer decision 
of this Court and restore that of the first 
Court with costs payable by the defendants. 
With reference to Ooma Churn Dey, the 
leartied Counsel admits ihathehas no case as 
again^'t him, and that he did not wish to take 
out notice against that party. It appears, 
however, that he has been made a party to 
this application, and he is therefore entitled 
to his costs which he will obtain from the 
plainiifis including one gold mohur as plead- 
er's fees. 



The 29th April 1872. 

Present : 

The Hon'ble P. B. Kemp and F. A. Glover, 
Judges. 

Jurisdiction^Act VIII of 1859 *. ^X-- Attached 
Property made away with— Criminal ProsecU" 
tioH. 

Reference of the High Court by the Judge 
of the Small Cause Court nt Goalando, 
dated the Mth February 1872. 

Choitunno Pararaanick and another, 
Plaintiffs^ 

versus 

Zumeerooddee Shaikh and others, 
Defendants, 
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A suit will lie for the recovery or the value of property 
attached under s. 81 Act VIII of 1859 and afterwards 
made away with by the defendants in collusion with the 
atuching officer, without a criminal prosecution being 
previonsly instituted against them. 

Case. — The suit is for the recovery of 
Rs. 30, value of 10 maunds of sugar cane 
molasses taken away on the 9th Chyei 1277 
B. S. before judgment, but never produced 
before the Court or deducted from the amount 
subsequently decreed. 

The particulars of the case, as stated by 
plaintiffs in their plaint, are that defendant 
No. I instituted in this Court case No. 239 of 
1871 against plaintiff No. 1 for recovery of 
money due on a khut^ and caused, in collu- 
sion with other defendants, 10 maunds of 
molasses belonging to both the plaintiffs to 
be attached under Section 81 of Act VlII of 
1859 alleging them as the 1st plaintiff^s pro- 
perty. 

On looking into the records of case 
No. 239 of 1871, 1 find, while my predecessor 
presided over the Court, the ist plaintiff 
made an application on the 30th June 1871, 
staling "timt he paid to Ist defendant three 
'* jfirs of molasses, valuing Rs. 38, in liqui- 
<<dation of a debt of Rs. 39, which 1st 
<' plaintiff owed to Ist defendant under a khuty 
'* and asked him to return it to him. The 
<< 1st defendant evaded his request under vari- 
*' ous pretences and afterwards sued him for 
<< the money due on the khut without deduct- 
<< ing the amount paid him in kind. The 
'' 1st defendant who instituted this suit, at- 
**tached 10 maunds of molasess, five head of 
^' cattle, and a brass lota belonging to plaintiffs 
«• under Section 81 of Act VIll of 1859, and 
<< obtained an ex-par ie decree against him. The 
<' property thus attached was made away by 
<< the 1st defendant with other defendants. 
<' The 1st defendant afterwards executed the 
** decree for the whole amount decreed and 
*' attached two head of cattle and one brass 
<4ota. Ail the circumstances took place 
" when 1st plaintiff was absent from home 
"from 22nd Falgoon 1277 to 16ih Assar 
" 1 278. He learnt these facts on his return 
"home and ascertained from the Court 
" that the 2nd defendant, a peon attached to 
"the Court, was entrusted with the execution 
** of the process of attaciimcnt issued und* r 
" Sectii.n 81 of Act VIll of 1859. He at- 
" tached the property before judgment but 
" made a return that no property was attached. 
" The persons in whose charg** the attached 
" property was kept, can testify to the fact of 
" attachment u nder Section 81. He, therefore, 
" prayed that the Court would enter satisfac- 



'*tion of the decree which Ist defendant ob- 
" tained against him, to the extent of the 
''money paid by him before; that the payment 
'<to l»t defendant of Rs. 39-12 which he 
''deposited in the Court for satisfying the 
" decree may be withheld ; that the property 
" now under attachment be made over.io him, 
"and that he may be released from further 
" liabUity." 

My predecessor, Baboo Kalee Einkur Roy, 
by an order, dated 12 th July 1871, recorded 
on (he back of the aforesaid application, 
summoned the persons in whose charge the 
profierty attached under Section 81 was kept 
and rejected the prayer for withholding pay- 
ment to 1st defendant; and by another 
order, dated 12th August 1871, called for evi- 
dence regarding the charge brought against 
I he peon. When 1 took charge of the Court 
in September last, I found the at>plicatioQ 
pending and disposed it of by ordering the 
petitioner to prosecute the peon in the Cri- 
minal Court. 

The case now instituted by plaintiffs is for 
recovery of value of the 10 maunds of molas- 
ses made away by defendants. The facts 
disclosed by the plaint and the 1st plaintiff's 
application filed on the 30ih June 1871 are 
that the 2nd defendant as peon of the Court 
went to execute the process under Section 91 of 
Act VIII of 1859, attached certain pro()erty 
belonging to the plaintiffs during their absence 
from home and that the 1st defendant in 
collusion with him and other defendants made 
away with it. This taking away of the pro- 
perty without accounting for it, I hold, is 
nothing less than felony. Therefore, I am of 
opinion that a case for recovery of it or its 
value cannot be entertained in a Civil Court 
without the defendants being criminally pro- 
secuted before — vide CoonamuU vs. Sarno 
Raur, II Indian Jurist, New Series, page 187. 

Under these circumstances, I beg reepect- 
fnlly to solicit the opinion of the Hon'ble 
Judges of the High Court of Judicature on 
the p<»int as to whether the case as stated 
above can be entertained by this Court with- 
out any ciiminal prosecution being held 
against the defendants previously. 

The Judgment of the High Court was 
delivered as follows by — 

Kemp^ J. — We are of opinion that the 
suit of the plaintiff can be entertained. 

The Small Cause Court Judge will be in- 
formed accordingly. 
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The 30th April 1872. 

Present : 

Tlie Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Res-adfudicaia-^Act VIII of 1859 s. 2-^ Onus 
Prohandi, 

Case No. 831 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the \Zth June 1871, reversing a decision 
of the Moonsiff of Manickgunge^ dated 
the 3\st December 1870. 

Kalee Coomar Dutt Roy (Defendant) 
Appellant, 



Pran Kiahoree Chowdhrain (Plaintiflf) 
Respondent. 

Baboos Bama Churn Banerjee and Kishen 
Dyal Roy for Appellant. 

Baboos Sreenath Doss and Doorga Mohun 
Doss for Respondent. 

Seetioo 2 Act VTII of 1859 was held not to apply 
to a cut where the present plaintiff's name was ordered 
hy the Ui^h Court to be expunged from the list of 
defendanta m a former suit, but, notwithstanding that 
order, her name by some mistake still appeared some 
two years afterwards in the decretal order, the <mu» 
being oa the present defendant to show how that 
happened, and tnat the former suit was decided in her 
presence. 

Glover^ J, — The plaintiff in this case sues 
to recover possession of a lO-gnndah share 
of a zemindaree which belonged originally 
to one Hur Narain Roy. Hur Narnin Roy 
hnd a son Prot«unno Coomar, who died and 
was succeeded by his maternal uncle Dino 
Bundhoo Roy. The plaintiff purchased froui 
Dioo Bundhoo Roy. There was a suit 
brought by Ealee Coomar Dutt, the defendant 
in this ease, against Jugodessuree, the widow 
of Hur Narain, for possession of the property 
after foreclosure of a mortgage. In that suit, 
the plaintiff in this case intervened and was 
made a party to the proceedings by the 
Lower Court. The case came up eventually 
to the Higii Court on appeal, and the High 
Court remanded it directing that the name of 
the preseut idaintiff should be removed from 
the category of defendnnts, the case not 
being one which ought to be decided in her 
presence, but on the contrary that the case 
was very much complicated from the fnct of 
her having been allowed to put in u defence. 



This order was dated the 18th of July 1866. 
Wh are not siiown what proceedings were 
tnken by ihe Court below with reference to 
this order of the High Court ; but when the 
case was aguin decided nfter the remand in 
September 1867, in lavor of tlie preseut 
defendant, and which decision was after- 
wards confiimed in special appeal on the 
14th of August 1868, we find thnt the plain- 
tiff's name was then entered in the decree as 
one of the defendants notwithstnnding the 
. rder of this C«.urt of July 1866. After 
that decision, the plaintiff in that suit, the 
present defendant, applied to take possession 
of the property decreed to him, when the pre- 
sent plaintiff put in a petition of intervention 
under Section 230 of Act VIH of 1859. 
This petition was rejected by the Courts 
below and eventually, in special appeal, by 
I his Court in January 1870, on the ground 
that the plaintiff was a party to the suit and 
therefore had no right to intervene under 
Section 230. On this the plaintiff brought 
the present suit. 

The defendant contends that the hearing 
of the suit is barred by Section 2 of Act 
VIII of 1859, the point having already been 
heard and determined in a previous suit 
between the fame parties, and it is also con- 
tended that the suit is barred by Section 231 
of the same Aet. 

The first Court dismissed the plaintiffs 
suit on b«'th these grounds, but the Subor- 
diitnie kludge reversed that decision and sent 
the case back to the Moonsiff for trial on 
the merits. 

The only question argued before us in 
spt cial appeal in whether the plaintitTs suit 
wa!< or was not haired by Section 2 of Act 
VIII of 1859. There can be no doubt 
whatever that her name was ordered to be 
expunged from the list of defendants by the 
order of this Court of ihe 18th of July 1866. 
The order was couched, we may remark, in 
panicularly sirong latiguage and very many 
weighty reasons why it was that she should 
not be allowed to remain a defendant were 
given. No doubt, her name, notwithstand- 
ing this prohibition, does appear some 
two years afterwards in 1868 in the 
decretal order which was passed in that 
case after remand, and some stress was 
apparently laid up(»n the neglect of the 
plaiutitf to take steps when that case 
was heard, to have the decree altered 
and to have her name expunged from 
the list of defendants according to the 
High Court's order ; but it was explained to 
us, and we titiid^ reasonably enough, that after 
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the order of this Touri directing lier name to 
be struck ofF, she had no further in'erest in 
the case and coud not know wh^-ther her 
name had or had not been entered in the 
decree, and no doubt, bef«>re the defendant 
can take advantage of the fact, of her name 
appearing in the decretal order, he must be 
prepared to sh'»w us in what way the plain- 
tiff came again on the record as a defendant 
notwithstanding tlie absoluie prohibition by 
this Court. Of course it may be, as sug- 
gested, that the Principal Sudder Ameen 
had taken new evidence to the effect that 
notwithstanding the original statement of 
facts she was in possession, and on the 
strength of that new evidence had made her 
a party to the suit, but it would be necessary 
to show this distinctly. The petition pray- 
ing that she be made a party and the order 
passed upon that petition should have been 
filed. As it is, we have on the one side the 
most distinct order of this Conn directing 
her name to be struck otf from the record, 
and on thn other side we have nothing but the 
bare fact of her name appearing some two 
years afterwards in the decretal order of this 
Court. There was, moreover, it appenrs in 

1869, some action taken by the plaintiff with 
regard to her name being still on the record. 
She applied to the Subordinate judge of 
Dacca, setting forth the circumstances and 
declaring that she had had nothing to do 
with the case an^ hnd not interf^-red wi«h it 
since the ord^-r of the High Court directing 
her name to be expunged. Upon this, the 
Subordinate Judge having called for a report 
from his office passed an order to the effect 
that the fact of her name siill remaining on 
the record should not be allowed to prejudice 
her, inasmuch as it appeared that her name 
had been allowed to remain there by some 
error on the part of the transcribers of the 
deciee ; and although the learned Judges of 
this Court, who passed the order dated January 

1870, remarked that this order of the Subor- 
dinate Judge was passed without authority, 
and no doubt it was so, still it shows 
that the phiintiff was not, as it has be^n en- 
deavoured to be made out, sleeping over her 
possible rights, bur that the moment she 
knew that notwithstnnding the order of this 
Court directing her name to be expunged, 
she still appeared in the decretal order, she 
at once took measures to have the mistake 
remedied. We think that in the face of the 
ord- r of this Cour», directing the plaintiff's 
nam^' to be r moved from the list of defend- 
ants, the onus of showing thjit, notwithstand- 
ing that order, she was for some cause or 



other put bnck upon that list and that the 
suit was decided in her presence, lay upon 
the defendant, special appellant, and he has 
certainly givr-n no evidence to prove that 
fact. No doubt, we have been shown that 
her name appears in the decree of 1867, but, 
under the circumstances, we think that is 
not sufficient. 

Wo See no reason, therefore, for interfer- 
ing with tht' order of the Subordinate Judge 
which directs this case to be tried upon 
tlie merits. The special appeal is dismissed 
with costs. 



The 30th AprU 1872. 

Present : 

The Hon'ble F. B. K mp and F. A. Glover, 
Judges. 

Estoppel^ Decree (on the strength of a KabooUut 
still in contest). 

Case No. 1298 of 1871. 

Special Appeal from a decision passed by 
the Judge of Hooghly^ dated the 5lh 
Aug 'f St IS7\, inodift/iug a decision of 
the Miionaiff of that district, dated the 
\Oth April 18*71. 

Ram Dhun Ghose (Defendant) Appellant^ 

versus 

Ishan Chunder Ghose and others (Ffaintiffs) 
Respondents, 

Baboo Rama Churn Banerjee for Appellant. 

Haboo Taruck Nath Dutt for Respondents. 

The Lower Appellate Court was held to have been 
wrong in ruling that a decision of the Collector in a 
distraint case was conclusive and binding against the 
defendant as to the genuineness of a kabooleut when the 
kuboohiU was not put in issue in that case, nor its vali- 
dity or genuineness determined so as to conclude the 
parties; and in giving the plaintiff a decree on the 
strength of a kaSx)leiU, the genuineness of which was 
SI ill in contest in a regular suit pending determination 
in the Civil Courts. 

Kemp, J, — The defendant, the ryo», is the 
special appellant. The suit was for rent of 
15 beejralis 13 cottahs of land on the basis 
of a kabooleut, dated the 6th of Jeyt 1263. 
Tlie nrrenrs clamed were for the years 1275 
to 1277. Thn defendant, the ryot, stfcial 
appellant, denied the execution of the knboo^ 
leut nnd allt-ged that he held a much largei- 
ploi of land than that covt red by the kaboo-^ 
leut, und^r a mokururee pottah of the yeai* 
1 161, confirmed by a subsequent amti/nama^ 
of theyenr 1216. 
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The first Court, the Moonsiff of Ghattal, 
gave the pltdatiff an amended decree, the 
decretal order being that, out of the sum 
claimed, Rs. 22-3 annas be decreed in favor 
of the plamtiff on the admission of the 
defendant with costs in proportion; excess 
costs payable by the I'laintiff. The plaintiff', 
the tulookdar, tiien apf»ealed to the Judge. 
The Judge, Mr. Bright, observed that the 
qu^ticm to be determined in the ease was 
the validity of the kabooleut upon which 
tlie plaintitif sues. The Judge then refers 
to the previous distraint case in which tlie 
plaintiff, the talookdar, distrained the de- 
fendant's crops for the arrears of 1276. The 
•ryot defendant sought to set aside the dis- 
traint IIS illegal. Tlie kahooleut in question 
was filed in that case, and the Judge found, 
and erroneously found, that the question of 
the genuineness of that kalfooleut was adju- 
dicated upon in the distrnint suit, and that 
the Collector finding that the arrears were 
due to the talookdar dismissed the suit of 
the plain tifi; present defendant. The Judge 
then says titat the present defendant insti- 
tuted proceedings in tire Civil Court to 
establish the genuineness of his pottah. 

This is not a perfectly correct statement 
of the facts, for we find that the suit in the 
Civil Court which, we may observe, was 
histitiited in June 1870, or prior to the pre- 
sent suit which was instituted in September 
1870, was not only to establish the genuine- 
ness of the pottah, but nlso and most dis- 
tinctly to set aside (he kahooleut dated tlie 
6th Jeyt 1263 which had been filed in the 
distraint c«se. The Judge then proceeds to 
state that the former case before the Col- 
lector was a decision upon the genuineness 
of the deed, and as the defendant, the ryot, 
had never sued to have it declared that the 
kabooleut was a false document, he, the 
ryot, would be bound by the Collector's deci- 
sion. The Judge then firooeeds to say that 
in the present case the plaintiff has satis- 
fiustorily proved that the kabooleut in ques- 
tion was executed by the defendant. The 
Judge seems to think that the oral evidence 
for the plaimifi* was trustworthy, and that it 
has DOt been refuted by the oral evidence 
for the defendant ; ihat there was no impro- 
bability in the defendant having given such 
a kabooleut ; and taking the evidence in the | 
present case into connideration with the fact 
tliat the Collector had upheld the kabooleut, * 
the Judge was of opinion that the plaintiff , 
wna entitled to have it declared that the 
kabooleui was executed by the defendant. . 
With reference to the plea of payment, the | 



Judge held ihat the defendant was unable 
to prove that he had paid the arrears. The 
decision of the first Court was theralbre 
modified, and the plaintiff was declared enti- 
tled to recover the whole of ihe arrears 
claimed with all costs of both Courts. 

In special appeal, it is contended that the 
Lower ApfdlatH Court was wrong in law in 
holding that the decision of the Collector in 
the distraint case was conclusive and binding 
against the defendant as to the genuineness 
of the kabooleut y inasmuch as the kabooleut 
was not put in issue in that case, nor 
was its validity or genuineness determined so 
as to conclude the parties ; that the Lower 
Court was wrong in holding that the ryot, 
special appellant, had not sued to have it 
declared that the kabooleut was a forjrery, 
whereas his suit No. 617 was expressly insti- 
tuted to set aside this kabooleut upon which 
the present case is based ; and that as that 
suit No. 617 is still pending on remand by 
this Court, it was improper for the A pf dilate 
Court to give the plaintiff a decree on the 
strength of a kabooleut which is still in con- 
test in a regular suit ; and there is also 
another ground that as the Court of first 
instance before whcHn the plaintifi^s witnesses 
were examined, distinctly found, for reasons 
stated at length in its judgment, that they 
were untrustworthy and rejected the kaboo^ 
leut on various grounds, the Lower Appellate 
Court was wrong in reversing that judgment 
and holding the kabooleut to be proved 
without in any way considering or meeting 
the various reasons set forth by the first 
Court. 

We have referred to the proceedings in 
the distiaint suit, and we are of opinion that 
the Judge has taken an entirely erroneous 
vi^w of the decision in that case. We do 
not find that the genuineness of this kabooleut 
was put in issue, or that there was any trial 
whatever of that question. It appears that 
in the first instance the ryot's suit contesting 
the distraint was successful, and on appeal to 
the Collector idl that the Collector found was 
(hat the ryot had not I teen able to prove 
satisfactorily his plea of payment, and the 
distraint was upheld. The Judge was, 
theri fore, clearly wrong in using the deci- 
sion of the Collector as conclusive and bind- 
ing upon the defendant on the question of 
the genuineness of this kabooleut. There is, 
as contended by the pleader for the special 
respondent, a finding by tlie Judge that there 
is oral evidence in this case which appears to 
the Judge to be trustworthy and which 
evidence proves the kabooleut. How far the 

5 
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Judge may have been influenoed in this 
opinion by his erroneous finding upon the 
question of the fact of the kabooleut having 
been decided to be genuine in the former 
suit by the Collector, "we are unable to say ; 
but we do not base our decision upon this 
alone. We find that in the suit brouuht, as 
already observed, in the Civil Court pre- 
vious to the present suit for rent, the ryot 
defendant, special appellant, sued not only to 
establish his mokururee pottah but niso to 
have it declared that the kabooleut which was 
filed by the talookdar in the distraint pro- 
ceedings was a spurious kabooleut. It is 
admitted that that, case is still pending on 
remnndfrom this Court, and that the question 
of tiie genuineness of this kabooleut hns not 
yet been determined by a competent Court. 
Now it appears to us clear that, if the 
defendant purceeds in thnt cnse, nil that the 
plaintiff will bn entitled to will be to retain 
the decree which hns been pnssed by the first 
Court giving him the I'ent admitted by the 
defendant. If it should so happen that the 
ryot's case fails, even tlien we do not think 
tlint th** plaintiff's remedy is in any way 
barred, for in the event of the ryoi's suit 
failing, the position of the ryot defendant as 
holding under the kabooleut will be restored 
and the plaintiff will be entitled to claim the 
rent under that kabooleut, and any plea as to 
the suit being barred will be met, and we 
think successfully met, by the fact that the 
question as to whether the kabooleut was 
genuine or not was a question which was 
pending in the Civil Courts. 

We, therefore, tl«ink that the plaintifl is 
not entitled to the decree which he has 
obtained from the Judge and that the d« ci- 
sion of the first Court must he restored. 
The decision of the Judge is reversed with 
costs payable by the special respondent. 

The 1st May 1872. 

Present : 

The Hon'ble F. B. Kemp aud F. A. Glover, 
Judges, 

Hindoo Law of Succession — Joint Family — Sons 
of Surviving brothers — Per Capita— Presump- 
tion^ Partition Deed— Bill of Sale, 

Case No. 1268 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 1st ,luly 1871, affirming a decision 
of the Moonsiff of Manickgunge, dated 
the l^th January 1871. 



Ruttun Kri&to Bosoo (one of the Defend- 
ants) Appellant^ 

versus 

Bhugoban Chunder Bosoo (Plaintiff) 
Respondent, 

Baboo Nulit Chunder Sen for Appellant. 

Baboos Sreenath Doss and Bhuqobutty 
Churn Ghose for Respondent. 

By the rules of Hindoo succession, on the death of 
brothers of a joint family without issue, the sons of sur- 
viving brothers take per eapiin and not per stirpes. 

Because in a partition deed of 1260, in the column 
showing the shares of the different members of the family, 
the name of N's son is inserted instead of N's own, it 
does not follow that N was dead in 1260 or tLat a sale 
alleged to have taken place in 1262 by N must neces- 
sarily be false. 

Kemp, J".— The plaintiff in this case sued 
to recover possession of a one-anna share 
in six lalooks, claiming that one-anna share 
as his ancestral riglit; also of a 10-gundah 
share of the same talooks as the heir of 
Aslianund and Krisbnanund, an«l of a further 
t'hare of 6 gundahs 2 cowries 2 krauts by- 
purchase from Nityanund Bose, under a deed 
of sale dated the 20th of Srabun 1262. 
Total claim, 1 anna 16 gundahs 2 cowries 
2 krants. The plain tiflf alleges that he applied 
to the Collector under the Butwnrah Law for 
a division of the estate, but that his co- 
sharers objecting, the Collector refused to 
make a partition and referred the plaintiff 
to a Civil Court to establish his right. Hence 
thn present suit. 

The defence is that neither the plaintiff 
nor his father Ramessur had any title as 
heir-at-law to any portion of the estate of 
Krishuanund and Ashanund, inasmuch 
as Ramessur, the father of the plaintiff, was 
not adopted by Surbessur during the life-time 
of Ashanund and Krishn»nund. 

With reference to the purchase from 
Nityanund, the allegation of the defendants 
was that a plna of purchase was a false plea, 
and that the defendants were in po^sey^sion 
under a Meeras right. With reference to 
the 1st share claimed by the plaintiff as his 
ancestral right, no objection was mnde by the 
defendants. 

Both Courts have given the plaintiflF a 
decree. 

Before entering into the questions raised iix 
special appeal, we think it right to mention 
that from the genealogical tree filed in the 
case and which is not disputed, it appears 
that Gunga Pershad, the head of the family, 
had six sous, Kebul Kristo Bosoo, Raj Ki isto 



Digitized by 



Google 



18^2.] 



Civtt 



TfiE WEEKLY BBPOtttSit. 



Rulings 



3$ 



Bosoo, Ramanand Bosoo, Ashanund Bosoo, 
Krislinanund Bosoo, and Surbessur BofKK). 
Kebul Kristo Bosoo had two sons, Joy 
Kristo Bosoo, and Kristo Mungul Bosoo ; and 
Krisio Mungul left a son Ruttiin Kristo 
Bosoo, the defendant, special appellant. 

Rjij Kristo Bosoo had two sons, and 
Ramanund had also two sons, one of whom 
wns Nityiinund Bosoo, the plaintiffs alleged 
vendor of a 6 gunduhs 2 cowries 2 krants 
share. Krishnnnund and Ashanund died 
without issue. Surbessur, the sixth son, it 
is alleged, adopted Ramessur Bosoo, who 
again adopted Bhugoban Chunder Bosoo, 
the plain ti^. 

The first ground tnken in special appeal 
is, that the Lower Court was wron^ in law in 
not trying the real question in the case, 
namely, whether Krishnaniind and Aslia- 
nund predeceased Surbessur an<i whether 
the Adoption of plaintiff's father took place 
during their life-time. 

It has been urged for the respondent 
that this is a new point not raised in the 
Court of first instance or in the Appellate 
Court. It appears that it was raised in the 
written statement of the defendant, and there 
is a clear finding by the first Court, that the 
adaption of Ramessur, the father of the 
plaintiff, took place in the life-time of Krish- 
nanand imd Ashanund. That this point was 
not seriously contended before the Judge 
appears very clear from the second ground 
of appeal to him by the defendant, for in 
that ground it is admitted that tlie four 
brothers, that is to say, Kebul Kristo, Raj 
Kristo, Ramanund, and Surbessur Bosoo 
left seven sons. The first Court having 
found on the evidence that the adoption of 
Ramessur, the plaintiff's father, took place 
before the death of Krishnnnund and Asha- 
nnnd, and the decision of the first Court 
having been confirmed by the Appellate 
Court, and the matter not having been pressed 
before the Judge, we overrule the first ground 
of special appeal. 

The next ground is, that the shares of 
Erishnanund and Ashanund having been 
divided among his brothers' sons into six 
shares, each succeeding per capita and not 
per stirpes^ the plaintifi's claim to the half- 
annn share from Ashanund and Erishnanund 
cannot therefore stand. 

We think there is some weight in this 
objection. It is very clear that Krishna- 
uund and Ashanund would inherit each one 
anna out of the six annas of their father 
Gunga Pershad, or in the aggregate two 
Mimas of the property. Therefore, on their 



death without issue, the sons of the surviving 
brothers would take per capita and not per 
stirpes, and the two annes which belonged 
to them would he divided amongst the seven 
sons of the surviving four brothers who left 
issue. In that case, the plaintiff would not 
be entitled to 10 gundahs of the property 
or one-fourth of the estate left by Krishna- 
nund and Ashanund, but that estate would be 
divided into seven shares of which the plain- 
tiff would be entitled to one share, that is 
to say, to one-seventh, and not to one-fourth 
of the two annas as found by the Court 
below. But it is contended that in 1863, 
in a suit between Ramessur, the father of 
the plaintiff, and the present defendant, 
special appellant, it was decided that Rames^ 
sur had been in possession of this share for 
more than twelve years in 1863. In special 
appeal it is contended that the lower Court 
was wrong in treating that decree as evi- 
dence against the defendant in the present 
case, and we think that that contention is 
correct. That decree does not refer to the 
six talooks now in dispute. At the most 
it only refers to a very small quantity of 
land in some mouzahs in these six talooks. 
There was no dispute as to the share of 
Ramessur, and no decision upon that point. 
Therefore, by the rules of Hindoo succession, 
the plaintiff is clearly entitled to a share 
of one-seventh only in the estate of Asha- 
nund and Krishnnnund, and so much of the 
decision of the lower Court, thereforOi must 
be reversed. 

We now come to the last point taken in 
special appeal, namely, the ground which 
opens out the question of the purchase from 
Nityanund Bosoo of a 6 gundahs 2 cowries 
2 krants share. Nityanund, as already 
observed, was the son of Ramanund. The 
plaintiff has put in the kobalah^ dated the 
20th Srabun 1262, which has been found by 
both Courts to be proved on the evidence. 
In special appeal it is contended that because 
in the partition deed, dated the 12th Kar- 
tick 1260, filed by the plaintiff in this case, 
in the column showing the shares of the 
different members of the family, ihe name 
of Manick Chtjuder Bosoo, the son of Nitya- 
nund, is inserted in lieu of that of his father, 
it is therefore clear that Nityanund was 
dead in 1260, and the sale which is alleged 
to have taken place in 1262 must necessarily 
be false. We do not think that this follows 
IIS a natural consequence of the name of 
Manick Chunder being inserted in that deed 
instead of the name of his faiher Nityanund 
Bosoo. The kobalah has been put iu and 
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The plea of limitation was held to faU ii^ a case where 
it was impossible to distinguish the defendants possession 
in his own right from his possession as farmer of the 
plaintiff* 

Bat the Court refused to allow a decree to stand which 

Sve to the plaintiffs something (t. e. lands whose boon- 
lies were) unascertained and which might idEter all 
not.be ascertainable. 

JacksoHy J, — Thesb two appeals have been 
argued almost simultaneouelj, and both cases 
have been disposed of in a single judgment by 
the Moonsiff as well as by the Lower Appel- 
late Coort. The plaintiffs are mainly, it 
seems, the same parties, though there are some 
one or more concerned in oiie case who are 
not concerned in the otlier. In suit No. 1288 
the defendants are Lalljee Singh and others, 
and in suit No. 1287 the defendants are 
Nuthoo Singh and others. In both onses the 
plaintiff sued to recover certain specified 
parcels of land, being portions of putnees, 
described and set out with particularity in the 
khusrah of the CoUectorate. 

The defendants set up the plea of limita- 
tion, and they moreover denied the plaintiff's 
title. It will be more convenient to deal 
with the case in which Lalljee and others are 
defendants, namely appeal No. 1288, first. 
The plaintiffs have had decrees in their favor 
in both suits. As to the defendant Lalljee 
Singh, the plea of limitation must fail, because 
the defendants who, it appears, hold other 
lands in the vicinity, also held in farm some 
share of the plaintiff aud th^efore it does 
not lie in their mouths to say that they have 
been holding adversely to the plaintiffs. If 
the lands now in dispute be found to belong 
to the plaintiff they must be given up, because 
it would be impossible to distinguish the de- 
fendant's possession in his own right from 
bis possession as farmer of the plaiutiff. But 
there is another and a very serious objection 
to the judgment of the first Court which has 
been confined by the Subordinate Judge. 

The decree as we read it, taken by itself, 
bas the appearance of a final decree, for it 
purports to give the plaintiff the parcel of 
land claimed according to the boundaries and 
the description given in the khusrah. But 
it is manifest, on looking to the judgment, 
that the Court was unable to ascertain before 
the decision of the suit what were the pre- 
cise position and boundaries of the laud 
claimed. In fact, by the terms of the judg- 
menty the Court expressly reserves the as- 
certainment of these particulars by directing 
that an Ameen shall be sent after the rainy 
season to measure and ascertain the bounda- 
ries of the land. Therefore the decree, al- 
though it appears final, is not so, and Mr. C* 



Gkegory, who appears for the respondent, is 
unable to give any explanation of how the 
decree and the judgment do not conform. 

There must have been some error on the 
part of the officer who drew up the decree, 
Isecause it is not in accordance with the 
judgment. We cannot allow a decree to 
stand which gives to the plaintiff something 
unascertained, and which might after all not 
be ascertainable. This is not like a case 
where an account is ordered to be taken, or 
where wassihit has to be calculated ; but 
it is a suit for a certain specified parcel of 
land, and the decree must define the boun- 
daries. 

This case (No. 1288) in which Lalljee 
Sing is concerned must therefore go back to 
the first Court, the decree ot the Lower 
Courts being set aside, with direction that the 
necessary enquiries may be completed and a 
final decree drawn up. 

In the other case No. 1287, in which Nuthoo 
Singh is defendant, the ground on which the 
plea of limitation ought not to prevail in the 
other case does not exist Nuthoo Singh 
and the others deny thjit they ever held a 
share in the plaintiff's land, and therefore 
the decision in Lalljee's case cannot apply to 
this case. The cose must go back to the 
Lower Appellate Court in order that it may 
determine the plea of limitation on its merits. 
If the determination be in favor of the de* 
fendants, then there is an end of the suit ; 
but if it be determined in &vor of the plain- 
tiff, then the case will go to the first Court 
w^ith the fike directions as in the other case, 
Markbyy J. — I concur in the order of remand. 



The 2nd May 1873. 
Present : 

The Hon'ble F. B. Kemp aud P. A. Glover, 
Judges. 

Jurisdiction (Plea of want of)— Conflicting 
Claims to Land^Appeal to Judge — Special 
Appeal— Benamee and Equitable liability. 

Cases Nos. 1310 and 1313 of 1871 under 
Act X of 1859. 

Special Appeals from a decision passed by 
the Judge of Beerbkoom^ dated the 22nd 
June 1871, reversing a decision of the 
Deputy Collector of that district, dated 
the 2Sth September 1870. 
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Hurish Chunder Roj (Defendant) Appellant, 

versus 

Poorna Soonduree Debee (Plaintiff) 
Respondent. 

Baboo Mohinee Mohun Roy for Appellant. 

Baboos Sreenath Doss and Rash Beharee 
Ghose for Respondent. 

Where a Deputy Collector determined a question 
relating to an interest in land as between parties having 
conflicting claims, although in a former part of his de- 
cision he was of opinion that a Hevenue Court was not 
competent to entertain and decide the question, the 
appeal was held to lie to the Judge; but as this objection 
was not taken in the Lower Appellate Court, the High 
Court declined to entertain it in special appeal. 

The Revenue Courts were held not competent to try a 
question of benamee and equitable liability arising out 
of a suit for rent where the relation of landlord and 
tenant was clearly and distinctly denied. 

Kemp, J, — These two appeals No. 1310 
atid No. 1313 have been heard together 
and one decision will govern the two cases. 
We have ha<l the advantage of a very able 
argument bj the pleaders on both sides. The 
suit was br(»ught against the defendant No. 2, 
special appellant, for arrears of rent. The 
allegation was tliat there is a mowrosee 
jote in mouzah Dourka originally held in 
the name of one Shama Churn Mookerjee. 
The plaintiff Poor no Soonduree Debee is the 
purchaser of this jote^ or rather her hus- 
band purchased it benamee in her name. 
The allegation of the plaintiff is that in this 
jote in which the defendant is also a co- 
sharer, 1 beegah 16 cottahs of land was 
taken in lease by the defendant No. 1 Gour 
Soondur Mookerjee and another at a jumma 
of Rs. 4-4 annas on a kabooleut executed 
by them Gour Soondur and another, but 
that the real beneficial owner was the de- 
fendant No. 2, Hurish Chunder Roy. The 
suit is for the rent of the two holdings. 

The defendant Hurish Chunder Roy 
denied the relationship of landlord and te- 
nant ; he also denied the execution of the 
kabooleut and alleged that the mowrosee 
jote was the joint property of the defendant 
and of the plaintiff's husband Protab 
Chunder. 

The first Court, the Deputy Collector, was 
of opinion that the ques^tion could not be 
decided by the Revenue authorities ; but he 
went further, and although he held that he 
had no jurisdiction to try the case, went 
inio the merits and found that there was 
nothing to prove that Hurish Chunder Roy 
executed tlie kabooleut. He accordingly 
dismissed both suits. 



On appeal, the Judge, Mr. Craster, on the 
question whether the Revenue Courts had 
power to en certain this suit, after commenting 
upon the case of Prosunno Coomar Roy C'how- 
dhry, decided by the Full Bench, to be found 
in Volume VIII. Weekly Reporter, page 428, 
was of opinion that that ruling did not apply 
to the circumstances of the present case. 
The Judge was of opinion that this case 
was one which the Revenue Courts were 
fully competent to try, and he refers, in 
support of his opinion, to the case of Bipin 
Beharee Chowdhry vx. Ram Chunder Roy, 
reported at page 12, Volume XIV, Weekly 
Reporter, and also to a case to be found in 
Volume IX, page 71. The Judge then says 
that it is true there is a decision in Volume 
XI, Weekly Reporter, in the case of Kishen 
Buttee Misrain vs, Hickey, at page 406, 
which conflicts with the decision cited above, 
but that he prefers to be guided by tl»e de- 
cision first cit^d by him. He, therefore, 
held that the Revenue Court was competent 
to entertain the question. On the merits he 
found I hat Hurish Chunder was in posses- 
sion and that there was sufficient evidence to 
warrant the Court in concluding that he was 
the tenant actually in possession of the land 
and liable for the rent claimed. The decision 
of the Deputy Collector was therefore re- 
versed in both cases and the appeal decreed. 

The defendant is the special appellant, and 
the first ground raised by liim in special ap- 
peal is that the Judge had no jurisdiction to 
try the appeal, inasmuch as the decision of 
the Deputy Collector did not determine any 
question relating to a title in land or to some 
interest in land, and therefore that, under 
Section 153 of Act X of 1859, there was 
no appeal to the Judge ; that the appeal, 
if any, from the decision of the Deputy 
Collector, which was a decision on a question 
of whether rent was due or not, would lie 
to the Collector, and therefore that, on the 
point of jurisdiction, the Court ought to set 
aside the decision of the Judge. 

The second point is that the Judge was 
wrong in holding ihnt the question of benamee 
and equitable liability arising therefrom, as 
raised in the pr^-sent case, could be determined 
by a Revenue Court under Act X of 1859 ; 
and lastly, on the merits, that tlie mere fact 
of the defendant having had possession of 
the land which he claimed to hold directly 
under the proprietors and not as tenant under 
the plaintiff, it was not a posses^^ion which 
eniitl«-d the Court below to assume that the 
special appellant was liable to pay the rent 
claimed by the phiintiff. 
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On the first qiieption raised, namely, the 
question of jurisdiction, we may observe 
that this objection was not taken in the 
Lower Appellate Court. Moreover, we are 
of opinion that a question relating to an 
interest in land as between partitas having 
c«>nflicting claims, was determined by the 
judgment of the Deputy Collector, for, al- 
though the Deputy Collector in the first 
pan of his decision was of opinion that n 
Revenue Court was not competent to enter- 
tain and decide the question, he did really 
enter into and determine it. 

The question at issue in the first Court, and 
which was determined by that Court, was 
whether Hurish Chunder Roy was a co-sharer 
of the plaintifiT, or whether he was a tenant 
subordinate to the plaintiff. Therefore, we 
think an appeal did lie to the Judge, but we 
are further of opinion that this objection not 
having been taken in the Lower Appellnte 
Court, we c»ught not to entertain it at this 
stage of the case, and we are supported in 
this opinion by a decision reported in Volume 
I, Weekly Reporter, paoje 279, and by a 
late decision in Volume II, Bengal Law Re- 
ports, page 42, Appendix,* in wliich the 



♦ The 5th March 1869. 

Present: 

The Hon'ble L. S. Jackson and W. Markby, Judges, 

Plea of JurisdicHon—Waicer of. 

Case No. 581 of 1868. 

Sptadl Appeal from a decision of the Officiating Judge of 
Midnapore, dated the lUk December 1867, affirming 
a decision of the Principal Sudder Ameen of that dis- 
trict, dated the iSth June 1867. 

Mahomed Hossein (Defendant) AppeUanL, 



Sajah Akhoja Narain Paul (Plaintiff) Respondent, 

Mr. E, Twidak for Appellant. 

Bahoo Mohendro Lall Shame lot Respondent 

Where defendSQt objected to thejorisdiction in the flnt Conrt, 

t«t took no objection to the jurisdiction in the Lower Appellate 

Coort. the High Conrt considered the objection m waived. 

Maribjf^ J.— In this case the plaintiff, having borrowed 
money from the defendant, gave his zemindaree in farm 
to the defendant, who was to re-imburse himself from 
the proceeds, paying to the plaintiff Rs. 800 a year as 
maltkana. This suit is brought to recover some arrears 
of that allowance. The two Lower Courts, in this case, 
have given a decision in favor of the plaintiff, and the 
only ground on which we are asked to set that decision 
aAide, is that the Civil Court has no jurisdiction to tr? 
the case. The defendant objected to the jurisdiction in 
the first Court, but took no objection to the jurisdiction 
in the Lower Court of appeal. Without dfetennining 
the question whether the Civil Court or the Revenue 
Court is the proper tribunal in this case, I think that, 
onder such circnmsUnces, we cupht not to set aside a 
decision which we must presume to be correct on the 



judgment was delivered by Mr. Justice 
Markby. We therefore over-rule the plea of 
wantof jurisdiction to hear this appeal by 
the Judge. 

Then comes the question whether the 
Revenue Courts were competent to entertain 
this question. The Judge appears to rely 
upon the decision in the case of Bipin 
Beliaree Chowdhry and on a case to be 
found in Volume IX, Weekly Reporter, 
page 72. We will take the case of Bipin 
Beharee Chowdhry, first. There can be no 
doubt that, if the decision of the Full Bench, 
which is to be found in Volume VIII, applied 
to the circumstances and facts of the ca.se of 
Bipin Behnree Cliowdhry, the majority of 
tlie Judges who decided the case of Bipin 
Beharee would have felt themselves bound 
by the decision of the Full Bench, but those 
learned Judges in their judgment show, and 
we think very clearly show, a clear distinc- 
tion between that case and the case decided 
by the Full Bench. In the case of Bij^in 
Behnree Chowdhry there was no denial of the 
relationship of landlord and tenant, while in 
the present case there is a distinct denial of 
such relationship on the part of Hurish 
Chunder. In the present case, there is a 
repudiation of liability by the defendant, and 
in the case of Bipin Beharee, on the contrary, 
liability was, as observed by Sir Barnes. 
Peacock, eajjerly claimed by all the defend- 
ants. We think, therefore, ihat, as laid down 
in the decision in Bipin Beharee's case, there 
is a clear distinction between that case and 
the case decided by the Full Bench. 

We now come to the decision in Volume 
IX on which the Judge lias also relied. The 
facts and circumstauces of that case appear 
to us to be entirely different from the case 
bef<.re us. That case wns decided by one 
of the Judges who sat on the Full Bench 
when the decision to be found in Volume 
VIII was passed. We allude to Mr. Justice 
Macpherson. That learned Judge observes 
that his decision in Volume IX agrees 
generally with the principles laid down in 
the Full Bench decision in Volume VIII. 
He observes also that credit was not given 
to the real lessee, but to the person in whose 
name the lease was granted ; the Judge had 
accepted the finding of the Deputy Collector 
that the respondents were the real lessees in 
possession, and if so, observed Mr. Justice 



merits. I think that for the purpose of this appeal, we 
t'if^ii^ wi!'li^^ ^^^ objection to the jurisdiction as 
waived. Whether or not the defendant can take this ob- 
jection m any other form, it is not necessary to say. I 
think the appeal ought to be dismissed with costs. 
Jackson, y.— I concur iu this judgment. 
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MaopberaoD, the relation of landlord and 
.tenant existed between the plaintiff and th«'m^ 
«nd ^wy were liable for tbe roots, onless 
there was a special contract to the contrarj, 
4bat,is to ny, unless there was a special con- 
tract, that the person whose nanoe was used 
^ould alone be liable. Obviously that is a 
case that has no application whutever to the 
facts and eii^eumstanoes of the present onse. 

We now come to the Full Bench decision 
ito be found in Volume VIII in the rase 
of Prosunno Coomar Paul Ohowdhry «#. 
JB^oylash Chuuder Paul Chowdhry. The 
karoed .'Chief Justice in that case observed 
that it was never the intention of the Legis- 
kture to empower the Collecttn* to try ques- 
tions relating to rent depending upon equit- 
able rights nnd liabilities arising from cir- 
cumstances other than those of tl^ relation- 
ship of landlord and tenant The relation- 
ship of landlord and tenant is clearly and 
distinctly denied here ; and the question 
which has been gone into is a question 
whi<^l1, under the Full Bench ruling in 
Volume VIII, the Aevenue Courts are not 
competent to entertain. 

In a case which is to be found in Volume 
XI, Weekly Reporter, page 406, and which 
was passed subsequent to the Full Bench 
ruling in Volume VIII, the very question 
which is now raised before us was clearly 
jaised. The learned Judges who decided 
that oaee. Justices Glover and Mitter, observe 
that, assuming that the kabooleut upon which 
the action was based in that case was execut- 
ed by the defendant No. 1, a further ques- 
tion still remained, namely, whether the de- 
fendant No. 2 wa» the party beneficially in- 
terested in the lease, and they held that that 
was a question which was not intended by 
the Legislature to be tried by the Revenue 
Courts, and that the point bad already been 
set at rest by the Full Bench decision in 
Volume VIII. These are precisely the facts 
and circumstances of the present case: if 
we assume that the kabooleut executed by 
the other defendant is genuine, there still 
remains the question whether the defendant 
before us, the special appellant, was the 
party beneficially interested in the lease or 
not, and that is a question which the Judges 
held was not intended by the Legislature to 
be tried by the Revenue Courts as settled by 
the Full Bench decision in Volume VIII. 

We think that this case clearly falls with- 
in the purview of the Full Bench decision, 
and without going into the merits of the 
case, for it is unnecessary to do so under the 
circumstances, we reverse the decision of the 



Judge and dismiss the plaintiff's suit with 
costs of all the Courts with interest. 



The 4th May 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Possession — Compromise — Dispossession^ 
Cause of Action — Limitation, 

Case No. 1351 of 1871. 

Special Appeal from a decision passed by 
the Officiating Judge of Rungpore^ 
dated the 2nd September 1871, reversing 
a decision of the Subordinate Judge of 
that district, dated the 24th August 1869. 

Nobin Chunder Roy Chowdhry (Plaintiff) 
Appellant f 

versus 

Radha Pearee Debia Chowdhrain 
(Defendant) Respondent. 

Baboos Sreenath Doss nnd Mohinee 
Mohun Roy for Appellant. 

Baboos Unnoda Per shad Banerjee aw! Hem 
Chunder Banerjee for Respondent 

Where possession of the lands in dispute had been 
transferred by defendant to plaintiff nnder a deed of com- 
promise, — HvLD that every subsequent interference on 
^ be part of the defendant with the plaintiff's possession 
' of the lands in question must be considered as oonati- 
tuting a fresh cause of action, with a limitation of 12 
years from the date when that cause of action arose. 

Mitter, J, — It is qnite clear that the judg- 
ment of the Lower Appellate Court in this 
case cannot be sustained. 

The plaintiff is the proprietor of a village 
called Tumbulpore. 

The defendant is the proprietor of a neigh- 
bouring village called Chaola. 

It appears tiiat in the year 1861 the pre- 
sent plaintiff sued the present defendant for 
possession of certain lands which he alleged 
appertained to his estate (Tumbulpore), and 
for the coneciiou of a survey map. 

An Ameen was deputed to hold a local in- 
vestigation in the case, and on certain lauds 
being demarcated by him, both parties appear- 
ed before him through their duly consti- 
tuted agents, and entered into a compromise, 
most full and precise in its terms, by whicli 
possession of certain lands amounting to 13 
bissees and odd drones was transferred hy 
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the defendant to the plaintifT. The deeds of 
compromise wei*e regulaily filed in Court, 
aud ia those deeds it was distiactly stated 
that one party had received possessioD, and 
the other relinquished it. Upon this a decree 
was passed in favor of the plaintiff in terms 
of tlie compromise. Sometime afterwards, 
a dispute again arose between the parties 
which led to the institution of certain pro- 
ceedings under Section 318 of the Criminal 
Procedure Code, and the Magistrate being of 
opinion that the defendant was in de facto 
possession of the property, ordered her to be 
maintained in possession. 

The plaintiff has therefore brought the 
present suit to recover possession of the lands 
which formed the subject-matter of the com- 
promise in the previous suit, and the only 
ground on which ihe Lower Appellate Court 
has thrown out his case is that the suit is 
barred by the law of limitation. 

We are of opinion that this decision is 
erroneous in law. It is beyond all question 
thnt possession of the lands now in dispute 
bad been transferred by the defendant to the 
plaintiff under the deed of compromise above 
referred to ; and it therefore follows that every 
subsequent interference on the part of the 
defendant with the plaintiff's possession of 
the disputed lands must be considered as con- 
stituting a fresh cause of action, and if the 
snit is brought within 12 years ii'om the date 
when that cause of action arose, no question of 
limitation would arise in the case. The suit 
is admittedly brought within 12 years from 
the date of the above compromise ; and in the 
absence of any evidence to the contrary, we 
must take it for granted, upon the statements 
of the parties themselves, that possession was 
actually relinquished by the defendant in 
favor of the plaintiff in the manner and on the 
date mentioned in the deed of compromise. 
That b^ing so, the plea of limitation cannot 
be sastained ; and as no other question remains 
to be decided vnth reference to the validity 
of the plaintiff's claim, we think it un- 
necessary to remand the case for further in- 
vestigation. 

We accordingly reverse the judgment of 
the Lower AppelUUe Court, and restore that 
of the first Court, the defendant being liable 
to pay to the pUintiff all the costs of this 
litigation. 



The 6th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon*ble W. Ainslie, Judge. 

Sale in Execution — Rifrhts of Purchaser-^Ap^ 
peal — Reversed of Decree against a Party 
not an Appellant, 

Case No. 921 of 1871. 

Special Appeal from a decision passed btf 
ihe Officiating Judge of Gya, dated the 
\st May 1871, reversing a decision of 
the Subordinate Judge of that district^ 
dated the 24th June 1870. 

Lalla Ram Surun Lall (Plaintiff) 

Appellant^ 

versus 

Mussamut Lokebas Eooer and others 

(Defendants) Respondents. 

Baboo Mohesh Chunder Chowdhry for 
Appellants. 

Mr. C. Gregory^ Moonshee Mahomed 
Yusoof and Baboo Boodh Sen Singh for 
Respondents. 

There is no authority for the proposition that the 
porchaser, at a sale in execution of a decree, of the 
right, title, and interest of the jud^^raent-debtor, 
acquires by that purchase not merely the right, title, and 
interest of the jud^ent-debtor, but any right which 
the judgment-creditor might have to set aside or ques- 
tion the validity of any deed which had been previous- 
ly made, even it might be by the judgment-debtor 
himseli 

An Appellate Court has no power to reverse the 
decision of the Lower Court as regards a party who has 
not appealed. 

Couch, C. J. — What is really contended 
for on behalf of the special appelhmt in this 
case is, that the plaintiff, who was the pur- 
chaser at a sale in execution of a decree of the 
right, title, and interest of the judgment-debtor, 
is to be considered as having acquired by that 
purchase, not merely the righ^ title, and in* 
terest of the judgment-debtor, but any right 
or title which tiie judgment-creditor might 
have to set aside or question the validity of any 
deeds which had been previously made, even 
it might be by the judgment-debtor himself. 

We think that is a proposition which can- 
not be supported, and we are not aware of 
any decision which can be quoted for it. 

Li the present case, the Lower Courts have 
gone very carefully in tothe question, whether 
those mokururee instruments were actually 
executed, and it is found that they were. It 
is also found that there was a considera- 
tion for them, although it is said that possibly 
the consideration might not have been an 
adequate one. It may well be, if a creditor 
had been suing, that the defendants would 
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have been bound to produce evidence of the 
consideration, and to show that the transac- 
tion was one which would be good against 
creditors. But that is not the case here ; 
the Lower Courts have found quite sufficient 
to show that it was n real transaction, and 
that there was a consideration for it, although 
it is not clear what the consideration wns, 
whether it was so ample as to have been 
sufficient against the creditors. We think that 
is ft question for the Lower Courts to deter- 
mine, and they have properly determined it. 
And supposing that the Judge of the Appel- 
late Court was wrong in giving effect to the 
decree of the High Court, it is clear, upon 
his judgment, that he thought there was 
quite sufficient to justify his decision, if that 
had been put aside altogether, and that he 
would have come to the same conclusion if 
there had been no such decree. 

We think there is no ground shewn in 
special appeal for interfering with the deci- 
sion appealed against. In fact, unless the 
proposition which we mentioned can be made 
out, thut the plaintiff was put in the position 
of the creditors, and bought the rights of the 
-creditors, there is no ground whatever for 
this appeal. That not being shown, and not 
being in our opinion the law, the appeal, so 
fur as the two mokurureedars are concern- 
ed, must be dismissed with costs in proportion 
to their interest. 

But with respect to Gokool, the ticcadar, 
there seems to have been a mistake. He not 
having appealed, the Judge had no power 
to reverse the decree of the Lower Coui't as 
regards him. The result, therefore, is that 
the dcree appealed against must be altered 
hy omitting that part of it which relates 
to Gokool, and to the share which belonged 
to him, and he must pay the appellant's costs 
to the extent of his share. 



The 6th May 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kl, Chief 
Jusiiee^ and the Hon'ble W. Ainslie, 
Judge, 

Prohibitory Order— Execution — Payment of 
money into Court— Jurisdiction, 

In the matter of 

Maharaj Coomar Kishen Pertaub Sahee, 

Petitioner^ 

versus 

Chowtarinee Sree Bhowya Debya and otiiers, 
Opposite Parti/, 



Mr. R. T. Allan for Petitioner. 

Baboo Bash Beharee Ghose for 
Opposite party. 

In execution of a decree againat B, the Judge made 
an order reqairing petitioner to pay into Court 700 ru- 
pees out of the monthly allowance of 1,000 rupees 
due from the estate of the petitioner to B, in the first 
instance from August to November 1871, and then month 
by month ; petitioner objected that the allowance due 
from his estate to B bad been paid up in advance from 
October 1870 to November 1871, but the Judge upheld 
his former order and directed petitioner to pay into 
Court the allowance for August and September, and 
thereafter monthly. Held that the Judge was only 
competent to dismiss the application or decline to set 
aiiide the prohibitory order; but that he was not justi* 
fied by any provision in the Code of Civil Procedure in 
making an order that petitioner should pay the money 
into Ck>urt ; and his order was accordingly set aside aa 
illegal. 

Early in 1871, the Jud^e of Sarun made 
an order upon the petitioner (the Maharajah 
of Hutwa) which was in the nature of nn 
order of attachment, in a case of execution 
of decree against one Beerpertab Sahee, re- 
quiring him to pay into Court the sum of 
700 rupees out of the monthly allowance ''of 
1,000 rupees due from the estate of the Ma- 
harajah to Beerpertab Sahee, — in the first 
instance for the months of August to Novem- 
ber 1871, and then month by month. 

The Maharaj ah objected hy a petition that the 
allowance due from his estnte to Beerpertab 
Sahee hud been paid up in advance from Octo- 
ber 1870 to November 1871, both months in- 
clusive. The Judge thereupon (on the 2oth 
September 1871) upheld his former order, and 
directed the Mnhaijah to pay into Court, on 
the 30th September 1871, the sum of 1,400 
rupees, the allowance for August and Septem- 
ber, and thereafter 700 rupees month by month. 
From this last order the Mahurajah filed a 
petition of Miscellaneous Regular Appeal. 
But inasmuch as the applicant was not a 
party to the suit in which the decree was 
passed, it was held that he could not come 
up to the High Court in appeal from the order 
passed by the Lower Court ; and his applica- 
tion was rejected, on the 2nd February 1872, 
by Mr. Justice Loch. 

The applicant now come up by way of 
petition, alleging that, forasmuch as previous 
to the issue of any purwannah or prohibitory- 
order fropi any Court of Justice, petitioner 
had ttctually paid and advanced to Beer- 
pertab Sahee, the judgment-debtor, the full 
amount of allowance to which he was entitled 
from October 1870 to 30th November 1871, 
the order of the Judge of Sarun directing 
petitioner to pay into Court, on 30th Septem- 
ber 1871» the monthly allowance for August 
and September 1871, was opposed to law and 
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jostice, aod ought to be reversed ; that, at the 
date of such purwannah be'mg issued, there 
was nothing due or owiug to the said Beer- 
pertab Saliee, and consequently tlie decrees 
of the several decree-holders could not oper- 
ate on the monthly allowance of the judg- 
ment-debtor, the same having b^en already 
paid by petitioner ; that petitioner presented 
a petition of objection to the Judge in res- 
pect of execution of the decrees of the 
decree-holders, but that the Judge, without 
having regard to such petition of objection, 
in which he stated thnt he had paid the full 
amouni of allowance up to 30th November 1871, 
and had filed in the suit of Monessur Doss, 
decree-holder, in decreejaree case No. 10 of 
1871, a rfceipt of the jud$i^roent-debtor for 
sach payment, passed an order requiring 
petitioner to pay over again the allowance for 
Aoi^ust and September. Petitioner, there- 
fore, prayed for a rule to be issued directed 
to the said decree-holders to show cause 
why the order of the Lower Court, bearing 
date the 25th day of September last, should 
not be set aside on the ground of the s>ime 
being illegal and irregular and in excess of 
its jurisdiction, and thnt in the meantime all 
further proceedings in respect of the said 
order of the 25th September last be stayed ; 
and, further, that precept be issued directed 
to the Judge requiring him to cause notice 
of tlu9 order to be served on the said several 
decree-holders whose names are specified in 
hi^ 9aid order, as entitled to participate in the 
money directed to be paid into Court, but 
which petitioner had already paid. 

Couch, C. J, — In this case, a prohibitory 
order was issued in April 1871, and served 
on the 26th of April. It might be that if 
the Rajah had, as he alleged, paid the year's 
allowance, and, consequently, at the time of 
the service of the prohibitory order, there 
was no debt in existence, he might have 
taken no notice of that order ; but, consider- 
ing what is the practice of the Courts in the 
Mofassily it would not have been altogether 
wise to have done that. It might have been 
said that he was admitting by his conduct 
that there was in fact a debt existing at that 
Ume to which the order would apply. He, 
therefore, appears, in May, to have made an 
application to the Judge to set nside the 
prohibitory order on the ground that there 
was no debt. 

The Judge seems to have entered into the 
qjoestion whether there was a debt or not. 
He does not appear to us to find that the 
money had not been paid as the Rajah 
alleged, bat he seems to have considered that 



because there had been a declaration by the 
High Court thnt this allowance was subject 
to attachment, the Rajah had no business to 
pay it nt all, and that it must be considered 
ns an evasion or a device to defeat the cre- 
ditor. 

Now, strictly speaking, until the decree- 
holder in this case had served the prohibitory 
order, the Rajah was not bound to pay any 
attention to his claim. The Judgf, when he 
came to his conclusion, whether on good 
grounds or not, is immaterial, should have 
said, '* I dismiss the application ; I decline 
to set aside the prohii>itory order ;" but instead 
of doing that, he proceeded to make an order 
that the Rajah should pay the money into 
Court. That is an order which was not 
justified by any of the provisions in the Civil 
Procedure Code — an order which was illegal, 
and cannot be allowed to stand. 

Thi^ rule must, therefore, be made abso- 
lute, and the order of the 25th of September 
1871 must be set nside ; and, as there has 
been an appearance here by the opposite 
party and an attempt to support tiiis illegal 
order, the petitioner must have his cos t5 of 
this application, which we fix at 32 rupees. 



The 8th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Relinquishment — Non-cultivntion — Ancestral Jote 
— Minority of Holders. 

Case No. 1324 of 1871. 

Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 26/ A 
July 1871, reversing a decision of the 
Moonnff of Amdubora, dated the 1 8/A 
November 1870. 

Radha Ma<lhub Pal and another (Plaintiffs) 
Appellants, 

versus 

Kalee Chum Pal (one of the Defendants) 
Respondent, 

Baboo Nil Madhub Sen for Appellants. 

Baboo Mohinee Mohun Roy for Respondent. 

The non-cultivation of a small portion of an ancestral 
jote by the admitted holders for one year owing to their 
minority, does not amount to relmquishment as laid 
down in 6 W. R., p. 67. 

Kemp, J, — This was a suit for possession 
of o beegahs 6 cottahs of land out of a jote 
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of 13 beegahs odd cottahs. The plaintiffs 
allege that the laod in dispute with the re- 
maining portion of the jote was obtained bj 
their gretit-great-great-grandfather by a 
pottah in the jeor 1208 ; that, on the death 
of the plaintitf 's father, which took place in 
1265 Pons, the plaintiffs remained iu posses- 
sion for two years and were then forcibly 
turned out by the defendants in collusion with 
the zemindar. 

The defendants admitted that the lands 
are the ancestral jote lands of the plaintiffs' 
ancestors, but set up a relinquishment by the 
plaintiffs and pleaded that the zemindar, after 
tliat relinquishment, had settled these lauds 
with them, and that they are in possession 
under that settlement. 

The first Court found that the plaintiffs 
were in possession after the death of their 
father for two or three years ; that during 
their minority and owing to their inability to 
cultiTate the lands in dispute for one year, 
the defendant, in collusion with the zemindar, 
dispossessed them. The first Court, there- 
fore, gave the plaintiffs a decree. 

On appeal, the Judge has found that there 
is proof to the effect that, for a period of at 
least one year prior to the case of the defend- 
ant, the plointiffs did not cultivate the lands 
iu dispute. The Judge, therefore, without 
going further into the case, has applied the 
principle laid down in the case of Muneer- 
ooddeen, reported at page 67 of Volume VI, 
Weekly Reporter, and fbund that the plain- 
tiffs had relinquished the lands in dispute, and 
that therefore the zemindar was justified in 
letting them to the defendant. The suit was 
therefore dismissed. We may observe in the 
first place that the first Court found to the 
effect that the plaintiffs neglected to cultivate 
a portion of the jote for one year owing to 
their minority, and on this finding there is no 
appeal made to the Judge. In the case quot- 
ed in Volume VI in which Muneerooddeen 
was the plaintiff, appellant, it was found that 
for some years before the occupation of the 
land by the plaintiff the defendant in that 
case had run away, or in fact had ceased to 
occupy the land, and the Judges therefore 
found that, when a cultivatiug ryot goes 
away and neither cultivates nor pays rent, he 
muBt be held to have wholly relinquished the 
land. Now in this case the plaintiffs are the 
admitted holders of an ancestral jote consist- 
ing of some 13 beegahs odd cottahs ; — the 
lands in dispute only form a portion of that 
jote ; the plaintiffs are still residing on the 
land and are cultivating the remnining por- 
tion of the jote. We do not think, therefore, 



that the circumstances of the case of Muneer- 
ooddeen apply to the present case at all, for 
in Muneerooddeen's case the tenant left of his 
own accord and did not pay rent, and he 
neglected to cultivate for several years. 
There is also, as already observed, the find- 
ing of the first Court on the evidence that 
the lands were left uncultivated owing to the 
inability of the plaintiffs to cultivate them 
for one year during their minority, against 
which finding no appeal was preferred. We, 
therefore, think that the Judge was wrong to 
apply the principle laid down in the case of 
Muneerooddeen to this case, the circumstances 
of which are, as shown above, altogetlier 
different. 

We restore the decision of the first Court 
and reverse the decision of the Judge with 
costs payable by the special respondent. 



The 8th May 1872. 

Present : 

The Hon'ble F B. Kemp and F. A. Glover, 
Jud(/es. 

Act VI IT of 1869 B. C. $. \02^Suit for Rent 
below 100 Rupees -^Special AppeaL 

Cases Nos. 1289 and 1290 of 1871. 

Special Appeals from a dfcision passed by 
the Judge of Dacca, dated the 25th July 
1»71, reversing a decision of the Moon^ 
siff of Lessragunge, dated the SOth May 
1871* 

Hurry Mohun Mozoomdar (Plaintiff) 
Appellant^ 



Dwarkanath Sein and another (Defendant) 
Respondent, 

Baboos Hem Chunder Banerjee and Lullii 
Chunder Sein for Appellant. 

Baboo Grish Chunder Ghose for 
Respondent. 

Where, in a suit for rent below 100 rupees, the Jod^ 
decided the case solely on the want of proof of relationship 
of landlord and tenant between the parties and especiaUy 
avoided coming to any decision as to right and title to 
the land or as to any interest in land, held that the case 
fell under s. 102 of Act VIII of 1869 B. C, and that 
no special appeal lay to the High Court 

Glover, J, — A preliminary objection is 
taken by the vnkeel for the special respond* 
ent to the effect that there is no appeal to 
tliis Court from the decision af the Judge 
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under the proTisioDs of Sectioo 102 of 
Act YlII of 1869, Bengal Goancil. There 
is DO doubt that the amount sued for was 
under 100 rupees, and the question is as to 
whether the Court below having decided the 
question of rent as between the landlord 
and tenant, decided at the same time any 
question relating to a title to land or to some 
interest in land as between parties having 
conflicting claims thereto, for, if they have 
done any of these things, an appeal would 
lie. An objection wos made by the vakeel 
for the special appellant to the effect that 
tills Section would take away from the 
Judge the power to entertain an appeal from 
tiie decision of the Court of first instance, 
and that the judgment of the Moonaiflf ought 
therefore to stand. This we think is a 
wrong view of the question. The words of 
the Act are — '* Nothing in this Act contained 
** fihall be deemed to confer any power of 
*' appeal in any suit tried and decided by a 
** District Judge originally or in appeal." 
The words *' or in appeal" seem to make it 
quite clear that, whatever may be the judg- 
ment of the Court of first instance, if the 
Judge in appeal shall decide a claim to rent 
as between two parties, and in that case 
shall not decide parenthetically any question 
relating to title to land or to any interest in 
land, that judgment would not be open to 
special appeal in the High Court. 

On the substantial question before as, we 
find that the Judge did not try any such 
question relating to a title to land or to any 
interest in land ; on the contrary, his judg- 
ment shows very clearly that although, to 
use his own words, there was a mass of docu- 
ments filed with the case as if it were a 
regular civil suit and as if he had to decide 
on the merits between the two contending 
parties, the contending parties being the 
plaintiff and the i titer venor, who each had 
a baenamah as purchaser in execution of a 
decree, he decided only this point namely 
iliat there was no proof of any agreement 
between the plaintiff and defendant, nor any 
proof of payment of rent by the defendant 
to the plaintiff at any former time, nor any 
such plain relationship of landlord and tenant 
as would justify the Court in dispensing 
with positive proof. It seems to us that the 
Judge specially avoided coming to any deci* 
sion as to right and title to the land or as to 
any interest in land. Ue decided the case 
solely on the want of proof of relationship 
of landlord and tenant between the parties. 

It appears to us, therefore, that the provi- 
sions of Section 102 apply to this case, and 



that no special appeal lies to this Court. 
The preliminary objection must therefore 
be allowed and the special appeal dismissed 
with costs. 



The 8th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 

Execution of Decree --PoHsession of undefined 
Share of Ijmalee Property. 

Case No. 175 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca^ dated 
the 7th July 1871, modifying a decision 
of the Moonsiff of Naraingunge^ dated 
the \9th December 1870. 

Prosunno Coomar Dutt and others (Defend- 
ants) Appellant Si 

versus 

Sreemutty Addessuree and another (Plaintiffs) 
Respondents. 

Baboo Hem Chunder Banerjee for 
Appellants. 

Baboos Doorga Mohun Doss and Grija 
Sunkur Mojoomdar for Respoudents. 

A decree for exclusive possession of a plot of land 
of which the judgment-debtors are not the sole owners, 
is incapable of execution, when the shares of the seyeral 
shareholders has not been exactly defined, and no 
partition has taken place. 

Glover, J. —This case is closely connected 
with Special Appeal No. 1309 of 1871 just 
decided. In this suit the plaintiffs claim 
the exclusive possession of plot No. 1 for 
building purposes, the ground of their claim 
being that the principal defendant's father 
had taken possession of a portion of the 
ymalee property with the plain tiffs and 
other shareholders' consent; and in return 
for that consent had given thera, the plain- 
tiffs, exclusive possession of this plot No. 1 
for the purpose of building Uieir house 
tliereupon ; and their cause of action they 
state to be the interference with the building 
of that house by the defendants. 

The first Court gave a decree Against all 
the defendants in plaintiff's favor, but the 
Subordinate Judge before whom appeals 
were preferred, both by the plain tiHs and 
defendants, while confirming the decision 
of the first Court as against the defendants 
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1 to 4, who were the sons of MirtooDJoy, 
the principal member of this community, and 
its most influential shareholder, dismissed 
the plaintiff's case as against the defend- 
ant Nund Coomar. The point which we 
have had argued in special appeal is that 
such a decree is incapable of execution ; that 
there being no exact definition of the shares 
of these shareholders, and no partition having 
taken place, tlie plaintiff's decree for pos- 
session of an unknown portion of this plot 
1*^0. 1 cannot be carried into execution. It 
appears to us that, however hnrd it m«y be 
on the plaintiff, this objection must prevail. 
Nund Coomar, who has got a decree ou his 
iippeal before the Subordinate Judge, had 
a right to a certain share in every foot of 
land in this howlah^ and he can, if he chooses, 
make this decree void and of no effect by 
liiying claim to a portion of every piece of 
the ground on which the plaintiff^ might 
attempt to build their house. It is all very 
well to say that Nund Coomar might perhaps 
not to do so, and that this ol'jection c<>mes 
with a very had grace from the other defend- 
ants against whom the decree has been 
passed; but still the fact remains that the 
decree, as it at present stands, cannot l)e 
executed, inasmuch as under it the plaintiffs 
are to be allowed to have exclusive pos- 
session of a plot of land of which the defend- 
ants Nos. ly 2, 3, and 4 are not the sole 
owners. 

On this ground we think that the judgment 
of the Court below must be reversed, but 
under the circumstances we shall give no 
costs. 



The 8th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Sale in execution— Right of Pur cJuuer'-^Distribu* 
tion of Rent, 

Case No. 7 of 1872. 

Regular Appeal from a decision passed 
by the Subordinate Judge of Cuttack^ 
dated the 6th October 1871. 

Maharanee Adheeranee Narain Coomaree 
(Plaintiff) Appellant^ 



Rajah Murdraj Biddyadhur Singh Nurendro 
Bahadoor (Defendant) Respondent. 



Bahoos Jugodanund Mooherjee and 
Chunder Madhub Ghose for Appellant. 

Baboos Unnoda Per shad Banerjee and 
Mohendro Lall Mitter for Respondent. 

Plaintiff having purchased at a sale in execution the 
rif^hts and interests of the former proprietor after the 
whole of the Goyemment Revenue had been paid by the 
Surburakar out of the collections made by him, was 
considered entitled to a share of those rents in proportion 
to the actual term of her proprietorship In the estate; 
and as defendant had not received more than he was 
entitled to upon the above principle of division, plain- 
tiff's suit was held to have been properly dismissed. 

Glover, J. — The plaintiff (appellant) waa 
the purchaser in execution of a Civil Court 
decree of the defendant's right, title, and 
interest in a killah paying a Government 
revenue of Rs. 7,503-9-3 yearly. 

The revenue was payable in three instal- 
ments — 

Rs. 2,535-11-11 in April. 
„ 2,535-11-11 in June. 
„ 2,432-1-9 in July. 

The collections of the estate are stated 
to be (and the fact is not denied) Rs. 
26,830-5-4 yearly. 

The estate appears to have l^een for some 
years in charge of the Collector, and the 
Surburakar had, before the date of the sale 
to plaintiff, which took place in May Sth, 
1868, paid up the whole revenue for the 
Amlee year, from 1st Assin 1275 to 1st 
Assin 1276, that is, 

Up to the diite of sale, Suburahar had 
collected Rs. 15,507-2-5, and the plaintiff 
claims the two-thirds of this sum after 
deducting the June and July kists of Gov- 
ernment revenue on the ground that, as 
those two kists fell due after the date of his 
purchase, he took the responsibility of pay- 
ment, and was in the same way entitled to a 
proportionate share of the rents already 
collected. 

The defendant denied the plaintiff's right 
to anything more than a share of the col- 
lections proportionate to the time he had 
been owner of the estate. 

The Subordinate Judge took this view of 
the case. He held that the plaintiff could 
not claim a two-third share of the collec- 
tions merely because two kists happened for 
the convenience of the old proprietor to have 
been fixed for June, and July. He held 
plaintiff entitled to his share of the collec- 
tions calculated on the number of days he 
had been in possespion, and finding that lie 
had already appropriated a larger sum, dis- 
missed bis suit with costs. 
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It is oontended in appeal that this calen- 
htlon 18 made Qn a wi ong principle. 
If the pkkintiflT had been at tlje time «f her 

Eurcl»a»e liai>ie for the two Goveinmeist 
iste of June and July, there would have 
been perhaps §onje show of reason in her 
contention, hnt the fact is that she was not 
80 liable. When the plaintiff bought the 
estiite on the 18th of May, there was no 
reyenne due. It hnd b«en already paid in 
advance for the entire year by the Sitrbwrn- 
kar^ and the plaintiff entered into possession 
free of all demands for that yenr. Bat 
pnttihg aside this for the moment, tlie plaintiff 
as aoctioo-purchaser at a sale in execution 
of decree bought the rights and interests of 
the jadgment-debtor, defendant, as they stood 
on the 18th of May 1868. What were 
those rights ? It seems to me that they con- 
sisted of the right to hold the estate revenue 
free for the remainder of the year, and to 
collect from the ryots the balance of the 
Bs. 26,830-^4 still outstanding. It is 
alleged, and not denied, that the plaintiff has 
since entering on possession collected these 
moneys, amounting to Rs. I l,d2d-2-l 1. 

It appears to me, therefore, that tfie plain- 
tiff has, by the decree of the Subordinate 
Judge, got more than she had any right to 
ask, and that, for tiiis reason alone, her ap- 
peal should be dismissed with costs. I think 
it right to add that, if there were any neces- 
sity to go into the question of assets as the 
Subordinate Judge has done, I should have 
held that his decision apporrioning the 
receipts and payments according to the num- 
ber of days each party was in possession of 
the estate, was a very fine and proper one, 
and indeed the only one that could have been 
come to under the circnmstances. 

Kemp, J. — I also think that this appeal 
must be dismiiised. I am of opinion that the 
principle upon which the Lower Court has 
distributed the rent collected by the Surbu- 
rakar is proper and certainly fair to the 
parties. The whole of the Government 
revenue which is payable in three kists of 
nearly equal amounts was paid by the Surbu- 
rakar om of the collections before the plain- 
tiff purchased the rights nnd interests of the 
former proprietor. The plaintiff is, therefore, 
entitled not to two-tMrds of the collections 
made by the Surburakar, but to a share of 
those rents in proportion to the actual term 
of her proprietorship in the estate ; and as 
it is clear that the defendant has not receiv- 
ed more than what lie is entitled to upon 
the above principle of division, the plaintiff's 
•nit has been properly dismissed. 



The 27th Mnrch 18^2. 

The Hou'ble H. V. Boyley and W. ^arkby. 
Judges. 

Witness^Befiual of Defendant tb g(vt 
Evidence — Benamee, 

Case No. 46 of 1871. 

Regular Appeal from a decision passed by 
the Sfibordinale Judge of Mymensingh, 
dated the ZOth November 1870. 

Enlee Chunder Chowdbry (one of ifae De« 
fendants), Appeitantf 

versus 

Ranee Surut Boonduree Debia (Plaintiff), 
Respondent, 

Baboos Unnoda Pershad Banef^e^ Romesh 
Chunder Mitter, and JBem Chunder 
Banerjee for Appellant 



Baboos Sreenath Doss and Gopal Lall 
Mitter for Respondent. 

In a suit to recover possesion broofctit by tlie seiam- 
dar against one who claimed to be tbe dwr-pvlkkeedfitr^ the 
defendant, tbough allowed an opportunity to give his 
evidence and displace the finding of the Lower Coart 
that hifl dwr^pvitnu lease was not a real but a nominal 
transaction, refused to do so, and notwithstandiiu; that 
the piUneedar and his alleged vendee who were called as 
witnesses for another purpose, had in some respects 
given evidence in support of the defendant's case, the 
Court nevertheless confirmed the finding of the Lower 
Court 

Markby, J.— In this case it appears that 
ihe plaintiff. Ranee Surat Soonduree, was 
the zemindar of 10 annas of Perguunab 
Pookhori», and that some time prior to the 
30th N()vem»»er 1849, a putnee talook was 
jrramed to Aiiund Chunder Roy and others, 
which was nominally sold to one Brojonath 
( huckerbutty on that date, viz^ the dOtb 
November 1849. 

On the 26tii December 1855, s^dur^putnee 
tenure of the eame 10 annas share was snid 
to have been created by the Roy putneedars 
in favor of one Nitaye Soondur. On the 
16th September 1862, Nitaye Soondur exe- 
cuted a bond for Rs. 3,000 in favor of 
the defendant Kidee Chunder Chowdbry, who 
is also a zemindar of a 4*anna share of the 
zemindaree, by which bond the dur-putnee 
tenure was made security for the re-payment 
of the loan. 

On the 22nd September 1863, Kalee 
Chunder obtained a decree on his bondi but 
it was a money decree only, 

7 
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On the 24th June 1864, the plaintiff ob- 
tained a decree for certain putnee rents against 
Annnd Chunder, and on the 22nd September 
1864 tlieie was a sale by the plnintiff in exe- 
cution of her decree of the rights nnd in- 
terests of the Roy putneedars, at which sale 
she herself becnnie the purehnser. 

On the 6th March 1865, there was n sale at 
the instatice of the defendant Kale** Clmnder, 
and in execution of his decree of the rights 
and interests of Nitaye Soondur, at which 
Bale he himself became the purchaser, and 
under this purchase he eventually got into 
poBsession of the land now in dispute ; and 
tfie question to be determined in thi!^ suit is 
whether the plaintiff cnn recover possession 
as against the defendant Kalee Chunder, who 
holds under the above title. 

One of the pleas raised by the defendant 
Kalee Chunder, in th*' first Court was that, at 
the time when the suit was brought against 
the Roy putneedars, and a decree for rent re- 
covered against them, the property had long 
ago passed out of that family into the hands 
of Brojo Nath, and that therefore any title 
which the plaintiff based on the proceedings 
in that suit, and the sale in execution of the 
decree in that suit was worthless. But the 
Lower Court has found upon the evidence 
that the transfer to Brojo Nath was merelv 
a benamee one, and that no interest really 
passed under it ; the real owners of the 
putnee still continuing to be Anund Chunder 
Roy and his )>rothers. 

On the othnr hand, the plaintiff made a 
somewhat similar allegation as regards the 
dur-putnee tenure and the proceedings by 
which that dur-putnee tenure was transfer- 
red to the defendant. It was alleged that the 
dur-pntnee tenure in favor of Nitaye 
Soondur was a collusive transaction, or, at 
any rate, not a real transaction, that nothing 
passed under it, and that the decree obtained 
by Kalee Chunder was only a collusive and 
Bham decree. 

On this point, the Court below has 
found that the dur-putnee tenure at any 
rate was not a real transaction, and it also 
seems to intimate, although not quite so 
clearly, that the proceedings on the part of 
Kalee Chunder were sham proceedings. 
But the Court below has further exf^ressed 
as its own opinion that even if the dur-put- 
nee tenure were a real transaction, and it had 
been really transferred to the defetidant 
KaLee Chunder Chowdhry by the f»roceed- 
ings in the suit on the bond, the sale to 
the plaintiff in execution of a decree for 
arrears of rent in respect of the putnee 



talook, although it was under Act X of 
1859, would not necessaiily get rid of the 
incumbrances created by the putneedar^ and 
therefore not of the dur-putnee tenure. 

The defendatit Kalee Chunder Chowdhry 
alone has aiipealed to this Court ; and in this 
appeal he contends that the. sale to Brojo 
Nath by the Roy defendants was a real 
transaction, ami tliat the creniion of the dtir- 
putnee in fuvor of Nitaye Soondar was also a 
real transaction. He suf»ports the finding of 
the Court below that the sale for arrears of 
rent would not necessarily gier rid of «he 
incumbrances created upon it by the pUtnee^ 
(iar ; and, lastly, contends that even if the s-de 
to Brojo Nath and the dur-putnee lo Nitaye 
Soondar are not real transaction!*, stdl there 
is some equity as between the plaintiff and 
the defendant which would prevent the 
former from denying the validity of the dur- 
putnee tenure. 

As regards the first point, viz,^ whether or 
no the transfer to Brojo Nath was a real 
transaction, or, what is commonly called, only 
a benamee transfer for the benefit of the Roy 
defendants, as also as regards certain other 
points, we thought it desirable that persons 
should be examined who are more likely to 
know the real f:«cts beiween the parties than 
the witnesses who have been examined in 
the Cou't below ; espeeiajly we thought ihat 
Brojo Nnth and Anund Ciiuiider were [ler^'ons 
whose evidence outiht to be taken. They 
were aecordingly called before us nnd ex- 
amined. Anund Chunder, however, does not 
appear to have hnd so intimate a knowledge 
of the affairs of his family as we were led to 
suppose. So far as he is acquainted with 
them, he distinctly denies that Brojo Nath 
took any interest whatev^-r und^r the nominal 
sale to him, and his evidence is certainly of 
weight, because, as the case stands, he is, 
apparently at any rate, in noway interested 
iti this suit, he having accepted as final the 
decree against himself. 

Brojo Nath, who must have known the 
truth, has also distinctly denied that he .took 
any interest whatever under the sale. Oq 
this point, therefore, there can be hardly any 
douht that we must affirm the decision of the 
Court below. 

Another important question of fact is as to 
the dur -putnee. The Court below has as 
I have already said, found tliat the dur^ 
putnee created in favor of Nitaye Soondar 
like the sale to Brojo Nath was not a real hut 
a benamee transaction. It is not upon this 
point alone, bat more particularly upon this 
point, that we thought we ought to have the 
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evidence of the defendant, Knlee Cliunder 
Ciiowdhty. He is not, as it was suggested, 
in tlie situiition of a mere auction-purchaser as 
a 8trang<;r to tiie property. He held a 4-annu 
share io the zemindaree, and he advanced 
Ks. 3,000 on the security of the dur-putnee 
tenure. It might there he presumed that 
he had some general acquaintance with the 
affairs of the zemindaree, and may be pre- 
sumed to have made some enquiry when lie 
advanced the money ; if he did so at all into 
the validity of the title of Nitaye Soondar, 
who offered the dur-putnee as security, and 
probably also, as suggested by Mr. Justice 
Bay ley, into the title of his ostensible grantor 
Brojo Natli. For these reasons, we thought 
that the defendant himself who made the 
written statement ought to be examined, and 
we directed a summons to issue in his name 
to come here and give evidence. 

Now, there is no doubt ihat of the wit- 
nesses who did appear, two, viz., Anund 
Chunder and Brojo Nath, have given very 
material evid^-nce in support of the dur^ 
putnee tenure ; and had their evidnnce been 
supported by that of the defendant himself, 
it would have been a question requiring very 
careful consideration as to whether the find- 
ing of the Lower Court could be supported. 
I mast not be understood as expressing any 
opinion that this would have been so. 1 
merely point out what possibly might be the 
eflect of Kalee Chumder's evidence. But it is 
obvious that neither Anund Chunder who 
himself admits that he was for a considerable 
period absent from home, and was not the 
person who managed the affairs of the family, 
nor Brojo Math wlio was meiely a name, and 
whoy although very intimate with the family, 
was not necessarily acquainted with all their 
affairs — it is obvious, I say, that neither of 
these persons, however couHcientionsly they 
may have believed their statements to be 
true, must necessarily be supposed to know the 
whole history of the transaction ; and under 
the circumstances it seems to me impossible 
to attribute the absence of the defendant to 
any other cause than to a conviction in his 
mind that his evidence when given will go 
against the case which he wishes to estab- 
lish. It must be remembered that this case 
has been already submitted to one Court, and 
that Court has come to a conclusion unfuvor- 
able to the defendant, Kalee Chunder ; and 
I think the best that the defendant could do 
when he asks us to reverse the finding of the 
Lower Court, and to substitute for it a conclu- 
sion of fact fiivorable to himself, wa;*, when 
an opportunity was given him which was 



really an act of grace on the part of the 
Court shown towards himself, to come here 
and support his case by his own evidence^ 
he being the appellant in the cause. 

It was suggested to us, and no doubt the 
suggestion was perfectly candid, that, being 
a Hindoo of rank, he would be unwilling to 
give evidence in a Court of Justice, but it 
must have been well-considered by the Legis- 
lative when they framed Section 170 of the 
Code of Civil Procedure, what was the 
value of such an objection. Besides, this 
o»»jection altogether falls to the ground when 
it is seen, as has been pointed out to us by 
the respondent, that, in a recent case which 
was taken up to the Privy Council, and the 
printed book of which has been produced 
before us, this very defendant Kalee Chunder 
did appear and did give his evidence in a 
Court of Justice. It does not, therefore, 
appear that there is any reason whaiever 
that in this particular case the same defend- 
ant should decline to appear and give evi- 
dence in suftport of his own case, or to obey 
the order of the Court in which Court he 
seeks redress against an order passed by the 
Lower Court against him. We do not, how- 
ever, in this case go so far as Section 170 
empowers us. We prefer to adopt the 
course taken in the case of Bajah Nursmgh 
Deb, Marshall's Reports, page 176, which 
in many respects is very similar to this. We 
have heard all that the appellant has to say, and 
we only treat the refusal of the defendant 
as one of the incidents in the case when 
we consider whether we ought to reverse the 
finding of the Court below. The case to 
which I am referring was heard by Sir 
Barnes Peacock, C.J., and Bayley and Kemp, 
JJ. There Rajah Nursingh Deb was sum- 
moned into Court but he decliued to come 
in person, making certain sugg'^stions of 
pr^judiees as in this case. The Chief Jus- 
tice, thereupon, says : — " It was the Rajah's 
'*own case, and therefore we did not think it 
'* necessary to orler his attendance, nor is it 
"necessary; j s > mpel it. We simply gave 
"him the opportunity of giving his own 
'* evidence if he wished to do so, and the 
"defendants were allowed to give their evi- 
" dence if they should find it necessary. We 
"are told that person?* of the Rijah's staiion 
"in life in this country have a prejudice 
" against appearing and deposing iu a Court 
"of Justice. If prejudice is the cause 
" of the Rajah's non-attendance, the Court 
" can only regret it for his own sake and 
"for the cause of. justice, if his case is a 
" true one. But h** must not exj>e<t the Court -• 
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** tc> find that his qharge against the defendants 
*'of forgeiy and conspiracy is a true one 
"upon the eyideQce of menials, when he 
''refuses to give his own evidence upon a 
" matter within his own knowledge. It is not 
" the wish of the Court to disregard honest 
*' prejudices, however erroneous. But they 
'' cnnnot allow such prejudices to interfere 
'' with the due administration of justice. If 
** parties will not come forward and give 
" Uieir own evidence in cases in which such 
'* evidenoe is most important, and the best 
*' that can be obtained, they must not com- 
'' plain if their written statementv verified by 
" their mookhtear, and not by themselves, and 
'' supported by the evidence of menials and a 
** class of witnesses of whom any number 
'' can be obtained to prove any fact that is 
'' wanted, are not believed. Tlie Court will 
« require the best evidence to be given, and 
'' will not be satisfied with the evidence of 
" inferior witnesses put forward by the 
'' parties themselves, while they remnin iu the 
** back ground, and plend their prejudices as 
" an excuse for their absence. As this rule 
« comes to be more generally acted upon, 
<' fewer false causes will be put forwnrd, and 
** the occupation of hired witnesses be 
"gone." 

Looking to the great experience and 
knowledge of the country possessed by the 
Judges who delivered judgment in that case, 
all that I need say for my own p&rt is that I 
entirely agree in that view. I think thai 
applying the principles of tliat decision to 
this case, looking to the fact that the Court 
below which originally heard the case has 
found that the dur-putnee lease was not a real 
transaction, looking to the fact that we gave 
the defendant an opportunity to give his own 
evidence, and displace that finding if he could, 
and that he has refused to do so, I think that, 
notwithstanding the two witnesses called 
here have in some respects, as I have said 
before, given evidence in support of the 
defendant's case, we ought nevertheless to 
confirm the finding of the Court below thnt 
thia dur-puinee tenure was merely a nominal 
and not real t* ansaction. That being so, and 
affirming the fiudiu^ of the Court below upon 
the two qi^estions of fact, vu;., that tlie sale to 
Brojo Nath was a benamee^ and no real trans- 
action, and the dur-puinee tenure in favor of 
Kitave Sbondur was also a heniimee^ and 
unreal transaction, it is unnecessaryHio consider 
the next question raised, vt«., whether the 
sale in execution of decree of the puinee 
tenure bad the efiisct of getting rid of the 
iiicambrances created upon it before the sale. 



The only other question is whether thiBre 
is any equity which prevents the plaintiff 
from asserting the non- validity of the dur» 
puinee tenure. I had some little difficulty 
in ascertaining on what ground ihat equity is 
put ; but whatever it may lie, this question is 
determined by a passage in the judgment of 
the Lower Court^ and we see no reason to 
differ from it. The Lower Court says : — 
*' There is no proof that the plaintiff was 
" aware of the above transfers before the 
" sale for arrears of rent The putneedar 
^' Anund Chuuder Roy and others did not 
** try to protect iheir rights by paying their 
" arrears, and hence the plaiotifi purchased 
" the putnee rights at a sale held in execu- 
" tion of a decree for arrears of rent, in 
" per^ct good faith, by paying down an 
^^ adequate consideration, and without being 
** aware of any fraud or other objectionable 
'^ circumstances." This finding, wliich we 
see no reason to disturb, entirely disposes of 
this last question, and the result is tliat this 
appeal should be dismissed, and the decision 
of the Lower Court affirmed with this modi- 
fication that the pUiutiff will recover mesne 
profits from the 1st Assin 1273, which is a 
date subsequent to the 3 1st August 1866, on 
which date the defendant admittedly took 
possession of the property. 

The appellant must pay the costs of thia 
appeaL 

Bayley^ J. — I quite concur in this judg- 
ment. 



The 15th April 1872. 

Present : 

The Hon'ble F. B. Kemp and W. Markby, 
Judges. 

Hindoo Law — Mitdkshara Family — AlienaMon of 
undivided Share — Right of Action, 

Case No. 11 of 1871. 

Application for Review of Judgment passed 
by the HorCble Justices Kemp and 
Markby on the ISth Nooemher 1870 in 
Regular Appeals No$. 170, 234, 240, 
245, 238, 235, 239, 243^ 244, 224 and 
2^1 of J866.* 

Musst. Phoolbas Eooer and another (Plain- 
tiffs), Petitioners^ 

versus 

Lalla Juggessur Sahoy and others (Defend* 
ants), oppoiite party* 

• UW«B.,d88i 
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Mir, «/. T. Woodroffe and Baboos Mohesk 
Ckmnder Chowdhry and ^dtner^A CAifit- 
cfer Banerjee for PetitioDers. 

JBessrs.^G. C, Paul, C, Gregory and 
Deverine for opposite party. 

Cotistnietioii to be pat on the Full Bench decision in 
VI W. JEL, F. B«, p. 1, and on the judgment of the Division 
Bench lb. Civil Rul. 478^ as to the power of a mem- 
iMr of a Biitakahara family either to alienate or to sue 
for and recover his ondivided share. 

Markby^ J. — I do not think that this 
revievf ottght to be admitted. 

The ground on which I based my former 
dkoision in these appenis was this : — It was 
keld by the Full Bench* that itie titles 
which the defendants set up tlirougli Bhug- 
wan Lall liad failed inasmuch as they look 
nothing nnder tihe alienations made by liim. 
This was founded on the opinion, as 1 undt-r- 
stand the judgment, tliai a member of a 
Mitaksliara family was not, as in iiengal, the 
o^ner of his share ; that he only became the 
owner of bis share upon partition, and that 
cou8equ«*ntty to allow him to alienate liis 
share would be to allow him to efil'Ct a par* 
iition by his own will without the assent of 
his oo-fiharers. 

Applying ihat decision of the Full Bench 
to this ease, £ have all along thought, and 
sitll think, it impossible that the plain i iff oau 
have the decree which he asks for, that is to 
say, if the family is still joint — a mmter 
"which I will consider presently. If the 
fitmily is still joint, then, on the principle 
laid down in the Full Bench decision, the 
plaintiff, so far as this family property is 
concerned, is the owner of nothing; and as 
he is the owner of nothing, he can, of course, 
recover nothing in this suit 

I do not, of course^ say that this is neces* 
eerily involved in the decision itself of the 
Full Bench, apart from the reasoning by 
which it is arrived at. It would be quite 
possible, though contrary to the general 
principles of Hindoo as well as other law 
(see the opinion of Nareda quoted in Cole- 
brooke's Digest, Book II, Chiipter 4, Sec- 
tion 1, para. 6), tliat a man should be owner 
ofhid shaie and }et not be able to alienate 
it. But th*9 reasoning (»f the Full Bench 
and the ooustructiun which the Full Bench 
put on Appoovier's case seem to me to pro- 
ceed on the gi ound that the member of a 
joint Mitaksliara family is not able to alien- 
ate, because he is not the owner of his 
shim. Moreover, Mr. Justice Kemp who 
WAS a par^ to the Full Bench judgment has 
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concurred in this constmction of it, and a 
Division Bench of this Court in a later ca.«e^ 
r« poned in XII Whi kly iieporter, page 478, 
after refemng expressly to the Full Bench 
decision, and apparently an a consequence of 
it, arrived at tlie same couclusion. 

I have given ihe most cateful attention to 
Mr. Woodroffe's very able argument in sup- 
port of the present application in which he 
contests this view, bui I cafuot say thai he 
has shaken my opinion. It is contended that 
it is one thing to say that a member of a 
joint family cannot alienate his share, and 
another to say that he cannot sue for and 
recover it, and so, in one sense, it may be. 
There may, as I have already said, be owner- 
ship with a restriction on alienation ; but if 
the member of the fhmily is not owner of the 
tdiare, he cannot either alienate or recover it. 
It is also contended that this case difliers 
from the one in XII Weekly Reporter, page 
478, because here all the family are parties, 
whereas in thai case it was assumed (though 
aj* itafterwatds appeared, erroneously) that 
tliis was not so. But supposing the assertion 
of fact in reference to this case to be con ect, 
that does not, I tliink, distinguish tiie two 
cases. I do not see how an addition of all 
the members of the family as parties will 
enable a single member to recover a share, if 
he is not the owner of it ; and the objection 
pointed out in the case in XII Weekly Re- 
porter, page 478, is not merely that there is 
a defect of parties, but thi^t the right of 
action has been misconceiyed. •* The suit,** 
it is said, " should have been brought by all 
'' the joint owners to set aside the deed as to 
" the charge created by Oodid (one of the 
" members; as weU as lo the chai^ge created 
" by Jeetum (another of the members) and 
" the suit should have been brought by alt 
" the members of the joint faniUy and not 
" by two of them alone who, before partition, 
'' have no definite share. If the deed were 
'* to be set aside, it would be impossible by 
** the decree to define the share which the 
" plain tifis aie entitled to recover, so long 
" as the property is joint." And when the 
mi^tnke as lo the defect of parties hud been 
discovered and brought to the notice of the 
Gout t, this view is not altered. In dismiss- 
ing the application for a reyiew, Sir Barues 
Peacock, after re-stnting the facts, says :— • 
** It appears to me, for the reasons giv. n in 
the judgmeut (t. e. the judgment tlien under 
review), that the plaintiffs are not entitled to 
recover possession of th^ 8 annas 8hfn*e, and 
that they are not entitled to set aside the 
deed as to the 8 annas share*" But this is 



Digitized by 



Google 



so 



Civil 



THE WEEKLY BEPOBTBE. Rulings. [Vol. XVllI. 



exactly what the plaintiff in this suit seeks to 
do. He cluims " to recover possession" and 
to be entered in the public nccrds as *^ pio- 
prietor*' of certein mouzahs "as per shared 
below represeut»'d by fmciioii of annas," and 
in the Schedule to which he here refers, he 
divides each item of the property into two 
parts assigning half to his brother, and claim- 
ing ihe other half himself. Mr. Woodrotle 
points out the pas^^age in the judgment in 
Xll Weekly Reporter, page 478, wliere it is 
said ihat if any of the members refused lo 
join as pluiutiffs, they would have to be 
joined as d-fendants; but I gather that the 
Court considered that the claim would still 
be the same, namely, to set aside the deeds 
in toto and to recover the whole property, 
not any particular share or shares. 

So, in an earlier passage of the same judg- 
ment it is S'tid, " the pluintifiH, as two only of 
" the members of a joint family which has 
" not been separated, and as two only of the 
" owners of joint property which has not been 
" partitioned, are not entitled to any certain 
" d> finite share for which they can sue 
" alone." Mr. Woodroffe argues that the 
force of this observation lies in the last six 
words, and that if the other members of the 
family are joined, then a share may be sued 
foi and recovered by one member alone. But 
I cannot come to this conclusion, except on 
the hypothesis that the suit in which tlie 
single member sned for his share was a suit 
for partition as well as a suit for possession. 
I shall state presently my reasons for tiiink- 
ing that this view would not be applicable 
to the present case; but, apart from this, I do 
not think that this was what was meant. I 
think it was meant that the whole family 
should be made parties, and that the suii 
should be brouglit not to recover a share of 
the family property, but to recover the 
whole. Whether, tht-refore, the Full Bencl» 
decision be right or wrong, it appears to me 
that the Divi.'^ion Court has drawn from it 
the same consequence which I would draw 
from it, and, as it appears to me, the only con- 
sequence which can be drawn from it, 
namely, that a single member of a joint 
femily,. not being the owner of his share, 
cannot recover iL 

Another argument relied on by Mr. Wood- 
ruffe was that the question of the plain tifiTs 
right to recover in this suit was referred to 
and affirmed by the Full Bench. It is true 
that each of the questions put to the Full 
Bench is in terms whether, the plaintiff had a 
right to recover, but the Full Bench did not 
consider that question separately. They had 



not before it the state of the family, and 
could not know whether, since the death of 
Bhugwan Lall it had t»een separated or not. 
Mr. Justice K'-mp would certainly know if 
this point hnd been decided by ihe Full 
Bench, and he agrees with me that it has not. 

This brings me to the next point urged by 
Mr. Woodroffe and very strongly insisted 
on, viz, J that this obj^-ction was not taken 
by the respondent, and that it ought not, 
therefore, to be insisted on by the Court la 
point of fact, Mr. Woodroffe is correct. The 
difficulty was pointed out, either by Mr. Jus- 
tice Kemp or l>y myself when the case came 
back to us from the Full Bench ; and Baboo 
Unnoda Pershad, who at that time appeared 
for the plaintiff, met the suggestion by argu- 
ments similar to those which Mr. Woi>d- 
roffe ha^ used on the present occasion. But 
I do not see how the Court can help taking 
this objection. Wh cannot apply the law 
laid down by the Full Bench inconsistently 
in the very same case. We cannot say that 
an alienation by a member of a Mituksliara 
family is void because he is not the owner 
of a share in the family property, and in the 
same suit say that the plaintiff, a memlier of 
such a family, can recover such a share. The 
case of E^hau Chumier Singh in the Pnvy 
Council wan relied on ; but whatever may be 
the true interpretaiion of (hat decisitm, on 
which I have expressed elsewhere my own 
opinion, I. think that the present suit stands 
clear of all that class of cases. The present 
is in fact a very peculiar case. 

It will be observed that, op to this point, 
I have assumed that the pla^t^Sis a member 
of a joint Hindoo family to -ISIf members of 
which joint family the prof>erty in question 
belongs. But I have uow to con^ider a con- 
tention of a totally different charaeier very 
strongly pressed in the argument of thin re- 
view, namely, that there has been, since the 
death of Biiugwan Lall, a partition of the 
fatnily properiy, and that plaintiff is the sepa- 
rate owner of that which he claims. It is not 
said, nor need it be said, that there has been 
a partition by metes and bounds, but it is 
said that the surviving members of the family 
have become, at any rate as to the property 
involved in this suit, separate in estate. Of 
course, if this be so, all difficulty in the way 
of the plaintiff oWtaiuing the decree which 
he aaks for is removed, and there is, no 
doubt, apparent force in the argument bo 
strongly pressed in support of this conten- 
tion, that Sudabirt Pershad has already in 
the suit of 1862 recovered the other half 
share of the family property, and has been 
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pnt in the possession thereof, which, accord- 
ing to th»* cases above referred to, could 
not have been done unless there had been a 
partition. But I think that it is neresoary 
to consider the nature of tliis contention 
with reference to the history of the family 
and the general state of things in the Mitnk- 
shara districts. I think it is irapo8f>ible to 
understand either the decree in Sudubiri's 
suit or a gr<afc number of other ra-ses which 
haye come before this Court, unless we also 
b»'ar in mind how parties in thfse Mitak- 
shnra districts hnve hitherto been in the 
habit of dealing with iheir property. I have 
myself seen a considerable number of suits 
in which members of Mitnkshara families 
still joint have sued sepurntely to recover 
tlieir undivided shares, and I have excellent 
authority for saying that such suits have 
been com>tantly brought in the Mitakshara 
districts without objection. All these suits 
have beeti, no doubt, brought under the con- 
ception (however erroneous it may be) that 
each member is owner of his undivi«le<l 
sharpy and that he can sue for and recover it 
alone ; and though according to English no- 
tions such a suit would be informal, and 
though it may have been unwis** to allow 
such an inconvenient practice to grow up, 
evt n if it had been founded on a right con- 
ceiaion of the law, there is nothing which 
conflicts with any legal principle, or presents 
any insuperable difficulty of procedure, in one 
of several co-owners suing alone to recover 
the undivided share of which he is the owner. 
Moreover, without any pariition, these Mitak- 
shara families do frequently hold, and this 
very family has held, the family property, 
ostensibly as separate owers; sumeiimes each 
member taking a separate portion of the 
property, and holding that portion exclu- 
sively for his own benefit ; sometimes the 
members holding the property in common, 
but taking the profits separately, and never 
bringing them into a common stock. In this 
very family it has been contended, and this 
Court (it is not for me now to say whether 
rightly or wrongly) has held, that such sepa- 
rate enjoyment does not constitute a parti- 
tion. And the question is, whether Suda- 
birt's suit was fiamed under the erroneous 
but commonly accepted notion that a single 
member could sue alone f )r his undivided 
share, and whether Sudabirt's subsequent en- 
joyment has been under a family arrangement 
similar to that which has always existed in 
this family — or whether, as Mr. Woodroffe 
contends, the suit of Sudabirt was a suit for 
a partition as well as a suit for recovery of 



property, the eflfeet of the decree being to 
constitute a partition so that the subsequent 
posses'^ion of Sudadirt was a possession as 
separate owner. 1 cannot come to any other 
conclusion than that it was the former and 
not the latter. I think both that suit and 
the present suit were brought under the 
impression that a member of a joint Mitak- 
shara family is before partition the owner of 
his undivid' d share, and that, as such, he 
may sue alone to recover it. With the most 
sincere deference for the opinion of the late 
Chief Justice of this Couit and the other 
Judges of far greater experience than my- 
self who appear to have thought otherwise, 
I think that the cases in XII Weekly Re- 
porter are the first in which it has been laid 
down that the member of a joint Mitakshara 
family is not the owner of his undivided 
share : and that prior to those decisions the 
notion that each member was owner of his 
share was altnost, if not quite, universal. 
Nor do I understand the Privy Council in 
Appoovier's case to lay down anything to 
the contisry. It is quit« true that Lord 
Westbury there says, almost in the same 
words as are used l»y Sir Barnes Peacock, 
" no individual member of the family whilst 
^* it remains undivided can predicate of the 
** joint and undivided property that he, that 
** particular member, has a certain definite 
'* share ;*' but if we read what follows, it is 
clear to me that what L'>rd Westbury had 
under considenitiou was not so much the 
separate ownernhip of a share in the corpus^ 
as se|>}irate enjoyment of the profits of it. 
In Older to ancertain the meaning of this 
passage, I thiniv we must look to the illus- 
tration which follows, and the illustration 
given by Lord We-tbury is that whereas 
before any partition, and whilst the family 
is joint in estate, all the profits go into the 
common fund, after partition of ownership, 
but before partition by metes and bounds, 
each member takes his share of the profits, 
or the profits of his share (which is the 
8ame thing) for his own separate use. Rut 
this leaves the question quite open, whether 
before partition of the ownershifi the members 
of the family are owners of their renpective 
shares, or wliether the ** family " is the 
owner. In a later pt«ssnge, Lonl Westbury 
compares by way of illustration the chlinge 
which takes place upon partition of owner- 
ship without partition of the subject of own- 
ership, to the change from joint tenancy to 
tenancy in common. That clearly assumes 
that, prior to the partition, the family are 
somewhat in the position of joint tenants : 
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wliereas the construction which the Full 
Bench put upon thU judgraeiit wouM place 
the family sontewhat, if not exactly, in the 
I'osition of a corporation. If I might venture 
to put ray own construction on Appoovier's 
can-, I should say that ihe main features of 
the change which takes place in a Miink- 
sharn family upon partition of ownership 
without partition by metes and bounds were 
these : — that, both before and nfter such a 
partition, each member of the family is the 
owner of a share to be ascertained at any 
given moment by ihe same rules as tlios^* 
which govern partition ; that both before 
and after a panition of ownership witliout a 
partition by mttes and bounds, the rights of 
possession of the members of the family 
over the corpus are the same ; that after 
such a partition the right of enjoyment is 
modified in this that each member can, nfter 
such a partition, cliim to have a separate 
share in the profits set apart to his own use, 
and can claim nothing out of ihe other pro 
fito, and that after such a partition the right 
of succession on the death of the shar^- 
holdeis is reguhited by the lules of succes- 
sion relating to self-acquired property, and 
not by the rules relating to ancestral pro- 
perty ; and this, as far as I can discover, 
accords with the idens prevalent on the 
subject until the recent decisions. Those 
decisions have undoubtedly given authority 
to a difierent view of the law, but I think 
we ought not to It-t this view of the law 
determine our inference on this question of 
fact. I think it would be most dangenus 
to many eX'Sting interests t<> hold that a 
member of a Mitakshara family, by ihe m re 
recovery of his share in a suit to which 
other members of the family were parties, 
had effected a partition. And with regard t«> 
the separate enjoyment which each member 
of this family is said to have had in fact, I 
have already said that it is not necessary for 
me to express my own opinion on what 
ought to be the effect in evidence of such an 
enjoyment. It has heen declared by this 
Court in the snit of 1862, and l»y the Prin- 
cipal Sudder Ameen in this suit, to be the 
practice in this family, lor the members of 
it, by an*angement amongst themselves, to 
hold and enjoy their shart-s separately with- 
out giving up ilip idea iha« the property was 
joint, and it is on that footing nlone that the 
present plaintiff can recover what he is now 
seeking for. He bases his claim on the flud- 
ing in Sudabirt*s suit that U(» to a certain 
date, notwithstanding this separate enjoyment, 
the family was joint, and substantially the 



decision in that suit is the ground on whicb 
the judgment of the Principal Sudder Ameeii 
proceeds in this suit (see the judgment of 
27th March 1866, decision on the 2nd and 
4iii i^suesi). And it would, I tliink, take this 
family entirely by surprise were we to hold 
that ihe assertion of such separate enjoy- 
ment was in effect an assertion that a parti- 
tion had taken plac, and that Sudabirt and 
Huree Peri'had became in 1862 separate 
owners of the ancestral property in equal 
shares. We know very little of the estate 
of this family. We know that in 1862, be- 
sides Sudabiri^ Pershad and Hureenath Per- 
shad, there were in existence Mussamut Bam 
Kalee Koo r, the widow of Ajoodhya 
Moheshee Kooer, and Mussamut Parbutiy 
Kooer, ihe widow of Bhugwan, %nd Phool- 
bas Kooer, the wid«»w of Kashee Naih and 
the mother of the present plaintiff, Huree 
Nuth. Wh- ther or no in 1862 Sudabirt and 
Huree Nath, or either of them, were married, 
we d» not know, but Huree Nath was married 
and had had a son on tlie 10th March 1866, 
and Sudabirt has died since 1862 leaving a 
son who is still a minor. If we were to hold 
that the effect of the suit in 1862 was to 
constitute Sudabirt and Huree Nath, ser>arate 
owners in equal shares, we might seriously 
compromise the rights of oth* r members of 
th« family. Th»* widows of Bhugwan at 
any rate, if no • ther persons, would seem to 
b«* cl arly entitled to shares upon partition 
(see Mitak : Inher : Chapter 1, Section 7, 
para : 1, and Macn. H. G. Volume II 
Chapter I, Section I, case 3). Now what 
Phoolbiis Kooer claims in this suit is mainle^ 
nance, — a claim quite inconsistent with any 
notion on her part that there has been a 
par>ition. I have not been able to find the 
authorities to which she refers in her written 
Stat- ment, but she appears to con^'ider that 
each nephew is bound to contribute the half 
of her maintenance. Whether such a no- 
tion is well founded in law it is not necessary 
to consider ; her written stat-ment is only 
another instance of the inveterate habit of 
this f'imily, while still claiming to be joint, 
nevertheless to treat, infer $e, each member 
not only as the owner of his sharn, but as 
separately entitl d to the profits of it. But 
if it was right not to treat that se^mrate en- 
joyment de facto as proving n separation de 
jure when the state of this family was under 
enquiry in 1862, it would, I think, be not 
only inconsistent but highly unjust to treat 
it so now. 

I need not say with how much diffidence 
I have arrived at a conclusion in this case. 
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My former judgment was written under 
grout pressure «nd with far I 8S opportunity 
of coiisi'Ieration than the importance of the 
case deserved. I was very glad, therefore, 
to find that, during my absence from India, a 
course had been taken which would give me 
an opportunity of re-considerinpr it. I hnve 
carefully done so ; «nd though up m further 
considemtion the difficulties of the case by 
no means diminish, I am unable to alter the 
conclusion at which I had formerly arrived. 
And though it is by no moans impossible 
that I may have failed rightly to apply prin- 
ciples in which I do not concur and which I 
ra »y, therefore, the more easily have failed 
to appreciate, it does at least seem to me 
that any other construction than that which 
I have put #u thn Full Beuch decision and 
the decision which immediately followed it, 
would lead t > a conclusion which is altogether 
inadmissible. Suppose that I have faih-d 
rightly to interpret the Bull Bench decision 
and that a member of a Mitakshara family 
was considered by the Judges who pro- 
nounced that decision to bo the owner o* 
Lis nndivided share ; suppose that I have 
failed also rightly to interpret t!ie decision 
of the Division Bench and that in the opi- 
nion of those Judges a member of a Mitak- 
shara family may sue alone for and recover 
liis undivided share ; it would follow that, in 
the districts governed by the Mitakshara 
Law, a man may be the owner of a thing, 
that he may sue for it and recover it as his 
own in a Court of law, that he maj hold it 
and enjoy it as his own, and yet that it is not 
liable to his express engagements with respect 
to it. The law of the Mitakshara, though 
not perhaps in some respects suitable to the 
exigencies of modern Hindoos, is, like the 
Ff st of Hindoo Law, f »unded on broad princi- 
ples of justice, and on none more clearly 
than this that property is liable to the bur- 
dens which the owner has imposed upin it. 

Apart, therefore, from the reasoning con- 
tained in iliH case itself, lo say that fho Full 
Bench acknowledged Bhugwan Lall's owner- 
ship in this property, but that they have 
allowrd his sons to repudiate his express 
tngngement 8 in respect to it, wo»ild appear 
to me to assume that the Full Bench have 
ignored one of the first principles of Hiu'ioo 
Law. I can only reconcile the Full Bench 
decision with this priu^'iple by assuming that 
to which (he language of the decision also 
tends, namely, that Bhugwan Lall wus con- 
sidered by the Full Bench not to be the owner 
or fven part owner of the property with 
which he assumed to deal. 



The petition for a review should in my 
opinion be dismissed. There having been 
notices issued to the parties to appear, Mr. 
Casserat, whose counsel has appeared and 
argued the case, should get costs on (he 
usual scale allowed in reviews ; the other 
parties who appeared should get as costs two 
gold mohurs in each case. 

Kemp^ J, — I also think thnt this applica- 
tion should be rejected. In my opinion, our 
former decision, which is now in review, put 
a right construction on the judgment of the 
Full Bench, and by which we mast be 
guided. 

The 5ih May 1872. 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Evidence -^Payment of suhtequent Bilh^ Error 
— Special Appeal. 

Case No. 1308 of 1871. 
Specif il Appeal from a decision pasted by 
the Second Subordinate Judge of Hoogh- 
lyy dated the 1 \th August 1871, reversing 
a deciHon of the Moonsiff of Salkea^ 
dated the SO th May 1871. 

Darimbo Debee (Plaintifl), Appellant^ 

versus 

Hurreehur Mookerjee (Defendant), 
Respondent. 

Baboos Hem Chunder Banerjee and 
Mohendro Naih Milter for Appellant. 

Baboos Romesh Chunder Mitter and Gopal 
Lall Miller for Respondent. 

The improbability of plaintiff having received pay- 
ment for one bill whilst another and older one remamed 
unpaid, was no reason for the Jud^e refusing to consider 
the ' evidence adduced by plaintiff in support of her 
demand, and his not having done so was held to be an 
error of law. 

So also the Judges having entirely ignored the evi- 
dence with regard to an entry in the plaintiff's day-book 
on which the first (>>urt decided the case, was held to 
be an error of Law in the investigation and a proper 
subject for special appeal. 

Glover, J. — This was a suit to recover 
R^. 618-12, the price of 1,860 maunds of 
coal sold anl delivered. 

The plaintiff is the owner of an extensive 
coal depdt at Howrah, and the defendant has 
admittedly supplied his soorkee machine 
with fu'd from this dep6t for a considerable 
time. The transactions between the parties 
have been many. In this case, the defend- 
ant denies having received the 1,860 uiaunda 

9 
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in question, and alleges that tUe receipts 

filed to prove delivery are not signed by any 

one flutborizod to sign such documents. 

The 1,850 maunds are made up as follows : — 

400 maunds at 6 ns. 29th Plialgoon 1275. 

200 „ at 6 ns. 25th Bysaik 1276. 

100 „ at 5 as. 20th August 1869. 

1,160 „ at 5 as. 23rd Aughran 1275. 

The dates are said to be those of delivery. 

The MoonsiflT held that the plaintiff hud 
proved her claim, but the Subordinate Judge 
on appeal dismissed the suit. 

As regard:^ the 1,160 maunds, ho found 
that the plaintiff could produce no receipt 
or order on the part of the defendant, and 
tliMt the entry in the khatta book was an 
interpolation, and did not correspond in 
date with the entry in the day-book. He 
found also tbat the date of delivery as record- 
ed in the bill did not correspond with the 
date in the khatta. 

The three otiier items aggregatinj; 700 
maunds the Subordinate Judge disb* lieved, 
because the plaintiff admitted the subsequent 
payment of a bill for 75 rupees, and the 
Subordinate Judge thought it improbable that 
the plaintiff would receive puyment of a 
later bill when older bills were still unpaid. 
No other reason is given by tho Subordinate 
Judge for his decision on this part of the 
case. 

The plaintiff appeals specially, nnd we 
consider that her appeal ouglit to be allowed. 
We ha\^e been ranch pressed on behalf of 
the respond* nt with the argument, timt, right 
or wrong, the Subordinate Judge's decision 
is one <»f fact on evitlence with which we 
cannot interfere in special appeal ; but we 
think that the way in which the Subordinate 
Judge had disposed of the case amounts to 
an error of law in the investigation, which 
has produced error in the decision of the 
case on the merits, and brings the mait< r 
fairly within the purview of Section 372 of 
the Procedure Code. 

And first as to r.he three items aggrt-gnting 
700 maunds. The Subordinate Judge's 
decision is in the following words : — *' I have 
" to observe that, from the bills mlmitled by 
" both parties, I find that the plaintiff admiis 
" to have received the amount of n subse- 
*' quent bill to the one under claim, viz. the 
** bill for the month of April. It appe.irs 
" very improbable that the plaintiff sliouhl 
" have received payment for a subsequent bill 
** without raising any objection if there was 
" really a previous bill due to her." Now, 
this was certainly not a proper way of di:-pos- 
iog of the plaintiff's claim to this payment ; 



and however impiobable the Subonlinate 
Judge may have thought it, he was bound to 
consider the evidence adduced by the plaint- 
iff in support of her demand, and his not 
having done 'so is an error of law. That 
evidence we may observe consisted of orders 
for the coal, receipts for delivery of tlie 
same, the evidence of ihe weighman who 
measured the coal, and of the boatman who 
delivered it at the defendant's manufactory : 
evidence which, if credible (and the Moon- 
siff considered it so), would have been ample 
to prove the plaintiff's claim, but which the 
Subordinate Judge has not even noticed, 
preferring to base his decision on the impro- 
bability of the plaimiff's receiving payment 
for one bill, whilst another and older on« 
remained unpaid. But even this reason in- 
sufficient, as it undoubtedly was, is not sut>- 
ported by the record, for the bill for 70 
ruf)ees was paid on the 19th May 1869, at 
which time there was only one of the three 
bills unpaid, the other two were not present- 
ed until some time afterwards. 

On this part of the case, therefore, we 
think thai the Subordinate Judge was wrong 
in law in his procedure and investigation, 
and that his error pro 1 need a wrong decision 
on the merits. After considering the evi- 
dence we cannot come to any other conclu- 
sion but that the Moonsiff was right, and we 
restore his decision, reversing that of the 
Subordinate Judge. 

Then as to the item of Rs. 362-8 for 
1,160 mauuds of coal. The Subordinate 
Judge rejects it, first, because there is no 
order or receipt forthcoming ; and, secondly, 
because the entry in the khnttean hook 
appears to be an interpolation, and that in the 
Tookur is suspiciously placed ; no other 
reason is given for reversing the Moonsiff *s 
decision. 

Now, strange to say, a receipt for this 
amount of coal, as delivered on the 22nd 
Aughran 1275, is on the record, and is signed 
by the defendant's khajanchee. No ou»i 
appears to have known of this document in 
either of the Courts b'-low, and the plainlifl' 
had already in her writt- n statement alleged 
that the receipt had been mislaid. It wa^ 
filed bv the defendant himself amongst a mass 
of similar papers which Iih filed for the 
purpose of hhowing that Bissambur was th« 
person authorized to sign weights, and not 
other persons tis alleged by the plaintiff. 
I'he existence on the n-eord of this receipt 
was not known, wheu Bissambur was t-x- 
amined, but he could not say that he luul 
never given a receipt for that amount oi 
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coal on the day stated It has been con- 
tended that this receipt, so unexpectedly 
discovered, refers to some other delivery of 
coaly although the date of it corresponds 
exactly with the entry in the plaintiff's books, 
and of course it may turn out so to be. 

As to the objection of the Subordinate 
Judgo to tlie khuttean, it may be bad or 
good. We cannot in special appeal enquire 
into it ; but his refusal of all credit to the 
entry iu the day-book, simply because it 
appears nt the bottom of tiie pnge, at the 
eni of the day's transa^'tions, is ridiculous. 
He has not noticed any one single item of 
the evidence adduced by the plaintift, the 
written oitlers, the receipts, the sworn testi- 
pnony of the witnesses, the defence itself, 
which was, it may bo remnrked, that the 
orders and receipts were signed by those hav- 
ing no authority so to sign. His judgment is 
given in th*» absence of a receipt, and on the 
appearance of the books. Such a judgment 
is in the highest degree unsatisfactory ; and as 
it entirely ignores the evidence on which the 
Moonsiff decided the case, it is also an error 
of law in the investigation of the case, and is 
n proper subject for special apjieal. 

We think that there must be a now trial 
so far as regards the plaintiff's claim to the 
value of the 1,160 mauuJs of coal, and we 
dir^*ct that that trial be held either by the 
District Judg»> himf^elf, or by the first Subor- 
dinate Judge of the station. 

The plaintiff will have a decree for the 
value of the 700 maands of coal, viz,, 256 
rupees, au'l will have costs on that amount. 
The remainder of her claim will be re-inves- 
tigat d, and costs in respect of that part of 
the claim will follow the result. 



The 9th May 1872. 

Present : 

The Hou'ble F. B. Kemp and P. A. Glover, 
Judges. 

Right of Occupancy (how made Transferable) — 
Ctistom^ Presnmption. 

Case No. 1270 of 1871. 

Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Pureedpore^ dated the 5th August 1871, 
affirming a decision of the Moonsiff of 
that district, dated the 20th February 
1871. 



Unnopooroa Dossio^ (Plaintiff), Appellant^ 

versus 

Ooma Churn Doss and others (D&fendaiits), 
Respondents. 

Baboo Sreenath Doss for Appellant. 

Baboos Doorga Mohun Doss and Nuleet 
Chunder Sen for lUespoodents. 

In order to make a right of occupancy transferable, it 
mast be shown that it is so transferable according to the 
costom of that part of the country in which the teuoro 
is situated. Where no mention is made in a dowl of 
2My right to transfer, the existence of the power to 
transfer cannot be presumed. 

Glover^ J, — There is only one point in 
this special appeal, and that is whether the 
holding which the plaintiff says that he pur* 
chased from Ameerooddeen was a saleable one. 
Both Courts below have found that it wos 
not. 

It appears tliat this tenure was a common 
ryotee jumma ; and in tlie dowl given to 
Ameerooddeen, the vendor of the plaintiff, 
no mention is made of any right to ti'ansfer. 
It is contended that, inasmuch as the dowl 
contuins no restrictive clauses, it must be 
presumed that the power to transfer existed. 
This is entirely against the current of deci- 
sions of this Court, and it has been held that 
in order to make a right such as this, which is 
no higher than a right of occupancy, trans- 
ferable, it must be shown that it is so ti'ansfer- 
ablo according to the custom of that part of 
the country iu which the tenure is sittiated. 
Now it has been found by both the Courts 
below tliat no such proof has been given. 

The special appeal is dismissed with costs. 



The 10th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, Chief 
Justice^ and the Hon*ble W, Aiuslie; Judge. 

Sale in Execution— Parties against whom Exe* 
cation sought — Notification and Proclamation 
of Sale — Decree against Representative of De- 
ceased Person^^Ouardian atul Minor, 

Case No. 925 of 1871. 

Special Appeal from a decision passed by 
the Judge of tatna, dated the 27th May 
1871, affirming a decision of the Subotdi^ 
nate Judge of that district, dated the 
29th December 1870. 
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Sbaikh Abdool Kureem (Plainiiff), Appellant, 

versus 

Sjad Jauu Ali (Defendant), Respondent 

Mr. C. Gregory for Appellant. 

Moonshee dfahamed Yusoofiov Riespondent. 

Where an application- for execation of a decree omits 
to give the names of all the parties as required by Sec- 
tion 212 Act Vni of 1^859, even if it shall appear from 
other parts of the proceedings who those parties are, 
the parties named most be understood to be the parties 
defendants against whom the execution of the decree is 
sought. 

Parties present at a sale are not bound to refer to the 
decree as laid down in Marshall 614, nor must they be 
considered as knowing its contents unless they are 
stated in the notification of sale. The proclamation 
and notification under Section 249 are intended to in- 
form persons what is to be sold and to give the names 
of the parties defendants whose rights and interests in 
it are to be sold. 

In the case of a sale in execution of- a decree against 
a party as the representative of a deceased person, the 
proper course is to-give in the description of the property 
to be sold the name of the defendant against whom the 
decree was obtained, and, in describing what was to be 
sold, to say the ri^t^ title, and interest of the d^endant 
as the representative of the deceased. 

A guardian has no right or interest in a minor's pro- 
perty, and the Courts ought to be extremely careful 
witii regard to allowing Ae property of minors to be 
sold in execution of decree. 

The purchaser in this case was held to have acquired 
under his purchase no title to the property of the minor, 
•the property not having been described as the property 
of the minor. 

Couch, C. J.— Section 212 Act VIII of 
1859, which prescribes the foim of applica- 
tron for ezecutiou of decrees, says expressly 
that amongst other things shall be given the 
name of (he person against whom the enforce- 
ment of the decree is sought. 

It would not be sufficient to say that the | 
decree is sought to be euforced gainst the 
judgment-debtors ; the uames must be giveu. 

In this case, two names are given ; it is 
true that in auotfier part of the proceedings 
the parties against whom the decree is sought 
to be enforced are spoken of as judgment- 
debtors ; but where the application omits to 
give the names of all the parties, we think, 
even if i4^ should appear from other parts of 
the proceedings who those parties aie, that 
the persons named must be understood to be 
tlie parties against whom execution of the 
decree is sought. 

Then the proceedings go on, and the uoii- 
ficaiion of sale gives the names of the two 
persons' wlio are called judgment-debtors : 
they must be understood to be i he persons 
against whom the decree is sougtit to be eu- 
forced and whose rights and interests are 
intended to be sold, and we think only the 
right, title, and interest of the persons so 
luuaQd caa be considered as sold. \ 



The case to which we have been referred 
iu Marshall's Reports* differs from the present, 
and there are some passages in the judgment 
in which we cannot concur. The learned 
Chief Justice says in that case, "if the 
" parties who went to that auction had refer- 
" red to the decree, they would have found 
" that the debt fbr which the sale was to 
" take place was not the widbw's but Jugo 
" Mohun's, and that the property to bo sold 
" under the decree was not the widow's but 
" Jugo Mohuu's, because Jugo Mohun was 
" really the debtor, and the widow was sued 
" merely in her representative character." 

We do not think that the parties who are 
present ai the sale are bound to reVei' to the 
decree, andj must be ^considered as knowhig 
its contents, unless they are stated in the 
notification of sale, in fact the dtscne would 
not ordinarily be there to refer to. The pro- 
clamation and notification under Section 249 
of Act Vnr of 1859, are intended to inform 
persons what is to be sold, and to give the 
names of the parties defendants whose rights 
and interests in it are to be sold. 
' The learned Chief Justice takes as au 
illustration the case of a decree being made 
against a party as the representative of a 
deceased person, and the execution being by 
attachment and sale of the property of the 
deceased. We . think the proper course iu 
such a case as that would be to give, in the 
description of the properly to be sold, the 
name of the defendant against whom the 
decree was obtained ; but in describing what 
was to be sold, to say the right, title, and 
interest of the defendant as the representa- 
tive of the deceased, and then it would 
appear what was intended to be sold, namely, 
the property of the deceased person. There 
shoiild be a due observance of the provisions 
of the law : and where the notification and 
proclamation say that the right, title, and 
interest of a certain person is to be sold, that 
only should be considered to be sold, and ic 
should not be said that' if the parties ha«l 
looked at the decree they would have found 
that what was intended to be sold was some- 
thing else, and that the purchaser intended to 
buy that. 

Here there was no power to sell the right 
and interest of the minor uuder such a pro- 
clamation as this. A guardian has no right 
or interest in the minor's property : he re- 
presents the minor for the purpose of def nd- 
ing suits, and he manages the property for 
the minor ; but that is not having a right or 

• P. 61i. 
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interest in it which can be sold. Anil it 
seems to us that the Courts ou<;ht to be 
extremelj careful witli regard to allowing the 
property of minors to be sold in execution of 
decree. These are cases in which the pro- 
ceedings ought to be carefully watched, nud 
care ought to be taken that the property of 
minors is noi disposed of except witli proper 
precautions, and it is distinctly mnde to ap- 
pear th«t the property of the minor is about 
to be sold. 

In this case, that did not appear. An 
attempt is now made to include it in the pro- 
perty that was sold. It may be that it was 
intended to be sold and some mistt^ke had 
been made in the notification, but the pur- 
chaser must take the consequences of that ; 
he cannot acquire any title to the property of 
the minor under this purchase. 

The appeal must be dismissed with costs. 



The 10th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge, 

Suit for Declaration of Title under PoUak—Plea 
ef Invalidity of Pottah — Possession — Acqui- 
escence — Limitation — Appeal Dismissed — Costs 
of Co-respondents. 

Case No. 456 of 1871. 

Special Appeal from a decision passed hy 
the Judge of Tirhoot, dated the i9th 
September 1870, affirming a decision of 
the Subordinate Judge of that district 
dated the I2th April 1869. 

Sunt Lall Misser and others (three of the 
Defendants), Appellants^ 

versus 

Bhnrosee Issur and others (Plaintiffs), and 
others (Defendants), Respondents, 

Baboo Romesh Chunder Milter for 

Appellants. 

Baboo Boodh Sen Sing for Respondents. 

hi a suit by plaintiflfa (who had been in possession of 
the land in dispute under and ever since the date of a 
pottah granted to them by the Collector in 1843) to 
have their title under the pottah declared, that defeud- 
snta were held, by their long acquiescence in taking no 
Mens within 12 years to have the pottah declared invalid, 
to have concluded themselves from now saying that it 
vas ille^ and that the Collector had no power to 
grant it. 



The Judge was wron^ in dismissing the appeal 
generally with costs agamst the appellant, the effect 
of which was to make the first defendant liable to pay 
not only the costs of the plaintiff but of the other 
defendants who were made co-resjwndents, and parti- 
cularly as it appeared from the previous decrees to have 
been determined that one of the co-respondents was not 
entitled to have his costs. 

Couch, C.J. — In I his case tlie pottah 
under which the plaintiffs claim, and wliich is 
tlie tiile they seek to bave declared, was 
granted by the Collector in 1843, and tlie 
plain tin's have ever since, and, aj.parently, 
even befoie that time, been in possession of 
the land, and since 1843 in possession under 
the pottah. 

Now if the defendants had desired to im- 
peach the act of the Collector in graniing 
the pottah, on the ground which is now put 
forward, that he had no power to grant it 
under the settlement of 1840, ami that his 
act was illegal, they must have brought a 
suit to set it aside within 12 years. They 
did nothing of the kind from 1843. Up to 
the present time the plaintiffs have been 
allowed to remain in possession ; and now 
when they seek to have their title under the 
poituh declared, the defendants say that they 
are at liberty to set up the invalidity of the 
act of the Collector. 

We think that after such a lapse of time 
they cannot be allowed to do tliat : they 
have, by their long acquiescence in taking 
no steps whatever to have the pottah declared 
invalid, concluded themselves from now say- 
ing that it was illegal and that the Collector 
had no power to grant it. 

The cases wiiich have been referred to 
do not apply, because they were cases where 
the plaiutid" was asking to have a title 
declared and proving nothing but possession, 
giving no evidence of the title which he 
sought to have declared. But in this case 
die title sought to be declared is shown, 
namely, the pottah. We think, therefore, that 
the present appeal, on the ground that the 
act of the Collector was invalid, cannot be 
allowed, and (he decree must stand. 

Then, with regard to the question of costs, 
when WH look to the previous proceedings 
in the suit, there seems to be an error on the 
part of the Judge in dismissing the appeal 
generally with costs against the appellant, 
because that would make the first-defendant 
Beharee Misser liable to pay not only the 
costs of the plaintiff but of the other defend- 
ants Duryao Misser and others who were 
mnde co-respondents. But it appears from 
the previous decrees to have been determined 
that Duiyao Misser was not entitled to ha?e 
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hip costs. The Judge had no right to inter- 
fere with that and to make a decree with 
regard to the costs which is inconsistent 
witli what had been done in the previous 
proceedings: but the matter will be set right 
by o«ir amending tlie decree, so thnt it will 
be that the appeal is dismissed witli costs of 
the phiintiffd against the appellant. There 
will be no award of costs in favor of 
Duryao Misser and the other defendants 
who were respondents. Tliis appeal having 
failed as regards the plaintiff, he will get 
the costs of the appeal from the appellant. 



The 10th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Right of Snit^ Obstruction on Public Road 
(Removal of J — Special Damage. 

Case No. 1267 of 1871. 

Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the 2ist June 1871, reversing a decision 
of the Moonsiff of Naraingunge, dated 
the 30th November 1870. 

Bhageeruth Rishee (Plaintiff), Appellant, 

versus 

Gokool Chunder Muudul and others (Defend- 
ants), Respondents, 

Baboos Aukhil Chunder Alundul and 
Doorga Mohun Dass for Appellant. 

Baboo Kashee Kant Sen for Respondents. 

No suit can be maintained for the removal of obstruc- 
tions upon a public roi&df without proof of special 
damage accruing to the plaiiitiff. 

Kemp, J, — This is a suit brought by the 
plaintiff, special appellant, and others, to have 
a certain obstruction which they allege was 
erected by the defendimts upon a certain 
road removed. There is an allegation in the 
plaint thnt, on a former occasion when an 
obstruction whs put up, the plaintiffs had 
applied to the Fouzdaiee Court and the 
Police, but that they obtained no redress 
inasmuch as it was then held that the road in 
question was not a public but a private 
road. The present suit, however, is not 
brought on the footing tliat it is a private 



road, but on the allegation that it is a public 
road. The words of the plaint are " Ttf^, 

^Tsrji >G wmx^i ^t^^ c»it^ OTsrr- 
^^nr ^r??n «rtf%^^ <T5PT?r/' From 

these words, it is very clear that on the alle- 
gation of the plaiuL the road is a public road. 
There is uo allegation or allusion made iu 
the plaint as to any damage having accrued 
to the fdain tiffs by any act of the defendants 
in closing this public road. We think, there- 
fore, that the Judge was right in holding ua 
the allegations of the plaint, that this is a 
public road, and therefore that the decision 
of the 13th July 1869,* delivered by th« 
late Chief Justice, Sir Barnes Peacock, ap- 
plies to the case. 

We dismiss the special appeals with costs. 



The 10th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Security (lost or stolen) — Agreement by both Par^ 
ties to obtain Duplicate ~ Performance of Con^ 
tract by Loser (lender) — Laches of Borrower. 

Case No. 1319 of 1871. 

Special Appeal from a decision passed by 
the Judge of Hooghly^ dated the lO/A 
July 1871, reversing a decision of the 
second Subordinate Judge of that district^ 
dated the 2\st February 1871. 

Kamiuee Debia (Plaintiff) Appellant, 

rersus 

Eadha Sham Koondoo (Defendant), 
Respondent, 

Baboo fVoopendro Chunder Bose and Bhow^ 
anee Churn Dutt for Appellant. 

Mr, Woodroffe and Baboo Ram Churn 
Mitter for Respondent. 

Plaintiff's relative borrowed money from defendant 
on the security of a Government Proniissorv Note which 
was stolen from defendant in 1865, and defendant ad- 
vertised the loss. In 1865 an ekrav was executed between 
the parties, whereby defendant was bound to take steps, 
assistetl by plaintiff, to procure a duplicate. The note 
was endorsed, not iu defendant's, but in plaintiffs name, 
and no steps whatever were taken by plaiutiff imtil 
1869, when the note turned up in the Currency Office. 
Defendant being unable therefore to perform his part of 
the contract — hulo that auy neglect that had taken place 
in obtaining a duplicate was entirely owing to plaintiflTs 
laches. 

Kemp, J, — In this case we do not think 
it necessary to call upon the learned counsel 
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for the respondent. The plaintiff sues ou 
the basis of an ekrar, to compel the defeud- 
ant to restore to the plaintiff a 4 per cent. 
Ooyeniment Promissory Note, No. b536 for 
Rs. 1,000, or else to make good its value to 
the piaiutiff. The facts of the case have 
been very correctly stated by the Judge and 
ihey are briefly these : that the plaintiff's 
relation Saroda borrowed from the defendant, 
on the security of this Government Promis- 
torj Note, Rs. 500 ; that this Government 
paper was stolen from the defendant who 
advertised its loss in the Exchange Gazette ; 
that on the 11th May 1865 an ^^rar was 
executed between Uie parties, whereby the 
plaintiff says that the defendnnt bound him- 
self to obtain a duplicate of the paper, and 
in default was to be re^onsible. 

It appears that tho paper was mortgaged 
to the National Bank by one Banee Madhub ; 
that on tlie Bank sending the paper to the 
Debt Office to draw interest, it was detained. 
The defendant's case is that he is not liable 
under the ekrar ina'*much as he did every 
thing incumbeut on liim l)y the terms of tho 
ekrar towards obiaiuing a duplicate of this 
paper, but that tho plaintiff* altogether failed 
to carry out her purt of the contract and 
therefore he, the dcfeudunt, is not respon- 
sible. 

The first Court gave the plaintiff a decree, 
Isty because the duplicate was not obtained 
owing to any dt' fault on thn part of the 
parties, but because the original was discover- 
ed ; therefore, according to the terms of the 
ekrar, the dt^feudant was liable ; 2ndly, 
because the defendant had not proved that 
he took all reasonable care for the custody 
of tlie Promissory Note : and 3rdly, that, 
according to the terms of the ekrar, the 
defendant did not take steps for procuring a 
duplicate. 

The Judge has reversed that decision, and 
we ihink that the reasons giren by the 
Jodg^ for so doing are coiToct. He 1ms 
found, first from the evidence (and this is 
not disputed), that the Government Promis- 
sory Note was not endorsed to the defendant, 
and it was imf»ossible for the defendant 
unaided by the plaintiff to have made an 
application for a duplicate ; and it is very 
clear, so far, that ihe Judge is perfectly 
correct, bs no af>plication of the defendant 
without tho assistMUce of the piaiutiff in 
whose name the Promissory Note was endors- 
ed would have been successful. Under the 
terms of the ekrar the defendant was bound 
to cake steps, assisted by the plaintiff", in 
order to recover tlie duplicate; the defondint 



was bound under the ekrar to pay half (he 
expetises of obtaining that duplicate, and the 
plaintiff ihe other half. Now, it is very 
clear that this Government Promissory Note 
was stolon in 1865 ; that the defendant, after 
it was stolen, adveriised its loss in the public 
f»apers ; and that no steps whatever were 
taken by the piaiutiff until February 1869. 
This is found by the Judge as a fact. Now, 
between 1865 and 1869 more than four y^^ars 
elapsed, and had the plaintiff performed her 
part of the contract and assisted the defend- 
ant as she was bound to do, theie would have 
been time to obtain that du|dicate, even mak- 
ing allowance for the two years necessary to 
elapse before such duplicate cm be granted. 
Subseqnently, or many years aft«'r the loss 
of the original paper, it turned up in the 
Currency Office, aud therefore it was iinj^os- 
sible for the defendant to perform his part 
of the contract, aud any ncgh^ct that has 
taken plac in obtaining a duplicate is en- 
tiiely owing to the la^-h^s of the plniuliff. 

We, thiTffore, entirely concur with the 
Judge in thinkintr that it is proved tlat the 
defendant did all he cotiM to obtain a du- 
plicate, that he called upon the plaintiff to 
assist him, and that she u ^glected to do so. 

We, therefore, dismiss the spt ciul appeal 
with costs. 



The 10th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 

Judges, 

Limitation — Putnee Rent — A ssignment. 

Case No. 1316 of 1871. 

Special Appeal from a decision parsed by 
ihe Subordinate Judge of Fureedpore, 
dated the 2\st July 1871, reversittg a 
decision of the Moonsiff of Kaugn, dated 
the 29th April 1871. 

Mohe^ih Chunder Chukladar and another 
(Defendants), Appellants, 

versus 

Gungamonee Dossee (Plaintiff), Respondent. 

Baboo Girza Sunker Mozoomdar for 
Appellants. 

Baboo Obhoy Churn Bose for Respondent. 

Plaintiff, a zemindar, behig indebted on a bond, i^ave 
the bond- holder an assigiunent on the putnoe<larj for 
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the greater portion of the putnee rent to be paid to the 
bond-holder until the debt was liquidated. The bond- 
holder, not receiving his money, sued the zemindar in 
the Small Canse Court, whereupon the zemindar brought 
this 8uit against the putneedard for the rent due. Ihe 
Lower Appellate Court, rev.-rsing the decision of the first 
Court, held that the claim for the rent of 1273 was not 
barred by limitation, because brought within three years 
from the time that plaintiff knew of the non-payment 
of the rent by defendants. Hfxo, upon the principle 
of the decision of the Privy Council in 11 W. K., P. C, 
p. 2, that pkiutiff was entitled to recover the rent of 
1273. 

Glover, ./. — This was a suit for rent of 
tlie yt-ars 1273, 1274, 1275, aud 1276. The 
defeiidauts do not deny the tenancy, but plead 
that for the year 1273 the suit is barred, aud 
they make a iiumbHr of other objections 
which it may be perhaps as well to notice 
in deiiliug with the grounds of :5pecialapf»eaL 
The plain liflTs case was that, owing a certain 
sum of money to Juggut Chunder Koondoo 
on a bond, she had arranged to repay it by 
an assignment on the defendants, the putueo- 
dars ; the putnee rent was 36 rupees 6 annas 
of which they were t») pay 30 rupees 6 aimas 
lo the bond-holder until the debt was liqui- 
dated. The bond-holder, on the ground that 
he had never got his money, brought a suit in 
the Small Cause Court agaiiiPt the present 
plaintiff in Maugh 1276, and upon this the 
plaiiitiflf brought this suit against the putnee- 
dars for the arrears of rent due. 

The first Court dismissed the plaintiff's suit, 
considering that it was not a suit for rent 
at all, that it was a suit for damages on 
breach of contract, that a portion of the claim 
was barred, and that the plaintiff was not 
eutitkd to a decree. 

The Judge leversed that decision, hoMing 
that the suit was properly brought for rent, 
that none of it was barred iutisinuch as the 
plaintiff hud filed the suit within three years 
of the time when she came to know that the 
rent had not been paid by the defmdants 
when the decree on the bond was passed 
against her in Maugh 1276, aud that the 
claim for the year 1273 was in noway barred 
by limitation. 

The first point taken in special appeal is 
that the claim for the year 1273 is baned by 
limitation under Section 1, clause 8, Act XIV 
of 1859. 

According to the words of the Section, no 
duubt it would be so; but in cases of this kind 
the circura8ta«»ces must be taken into consi- 
deration and in a somewhat siinihir case de- 
cided by the Privy Council, namely, the case 
of Ranee Surnoiuoyeo, r. ported in Vol. XI, 
Weekly Reporter, i>age 5, it was lield that 
the landlord was nor deb.ured from his leme- 
dv. Wiihou', theiefoie, going to the extent 



of saying that ignorance of a default on tho 
part of the putueedar gave the plaint ifi 
a fre^li cause of action, we think, on Uie 
principle applied in Surnomoyce's case, tliat 
the plaint iff was entitled to bring this suit 
to recover the rents of 1273. Again, it is 
ohjected that whereas, in the bond-suit brought 
by Juggut Chunder Koondoo against the 
plaintiff, she, being then the defendant, ad- 
mitted tliat the money had been paid to the 
bond-holder by tlie putneedars she i.^ now 
estopped from alleging the contrary in this 
suit. In the first place, the then defendant 
did not admit anything of the kind ; all she 
did was to make an allegation in her defence 
to the effect that she believed that the bond 
to Juggut Chunder Koondoo had been satis- 
fied by the payments made by the putnee- 
dars, and, so believing, had declared that the 
plaintiff's claim whs a bad one. 

The tliird and last objection is that the 
plaintiff adduced no evidence to rebut the 
evidence brought forward by the defendants 
to show that the pn3rments had been made. 
In the first place, us the defendants admitted 
tenancy and also the amount of rent, there 
was nothing for the plaintiff to pro%'e. The 
onus )va^ on the defendants to prove pay- 
ment ; they have brought their evidence on 
that point, aud the Courts below have found 
that it was not worthy of credit. We dis- 
miss the special appeal with costs. 



The 13th May 1872. 

Present : 

The Hon'ble Louis S. Jackson and 
W. Ainslie, Judges, 

Hereditary Occupancy — Evidence— Admission^' 
Onus Probandi, 

Case No. 1386 of 1871. 

Special Appeal from a decision passed by 
the Judge oj Pnrneah, dated the 21ih 
July 1871, reversing a decision of the 
Moonsiff of that district, dated the I3fh 
March iS7i. 

Phody Biswas and others (Plaintiffs), 
Appellants, 

versus 

Mr. A. J. Forbes and another (Defendants)^ 
Respondents, 

Baboo Tarucknath Sen for Appellants. 



Digitized by 



Google 



l»7i.] 



Civit 



THB WBBKIiT RSPOltTlfi. BuUnj/B. 



SI 



BaboQS Hem Chunder BofurjBe and Bkyrmk 
Chunder Bcmetjee for Bespotidents. 

The Court cUeliQ«d to lesMd a 9t»teBientbj defonUmfB 
pleader tkat L was the preyioos tenant and that L held 
Uie land after her son 0, as an admission of oonthmons 
bendifiatr holding as ol right om the part of defisadtttil, 
the ofisM heioff on plaintiff to make oat » continoona 
holding hy ^em or hy the persons under whom they 
eUiimea. 

The Jadge having disbelieved the evidence of certain 
mortgagors as to plaintiffs hereditary ocenpdnoy, was 
not homA to take into oonsidfratioa certaim doeiime«4ia]7 
evidence (4dkh%iA$} whkib were awom to l^ the aame 
witnesses. 

Jaekfont J«-^1^T seenni to tie that iJiis 
special appeal ikils. The groand insidtdd 
on hy the appellant's pleader is tfiat in 
conseqnence of the admission made by liie 
defendants and the particular case which 
thej set up, namely, that of a relinqnfshment 
of the tenmre^ the harden of proof wad wholly 
on them, and that iSiey had not relieved 
themselres of that bnrden. Bat this was 
not the view which was taken br the Judge 
below» nor was it the view wniqh he waa 
bound to take. 

It seems to hare been strpposed that the 
defendants pleader admitted a eontinooas 
hereditary holding by the plaintiflb and those 
under whom they claim. The examination 
of the defendant's pleader has been read to 
us and it does not show this. He mentions 
that Lallbuttee was the previous tenant, and 
that Lallbuttee held the land afber her son 
Grolack Nath ; but we cannot give this state- 
ment Bueh efficacy as the appellant^s pleader 
contends lor, sa as to' tf^e it as an admission 
of oontinuoufl hereditary holding as of right 
on the part of the pbintiflb. That being the 
case, it was for the plain tififa to make out a 
continuouB holding by them or by the persons 
under whom they daim ; and as they failed 
to do 0^, the suit must be dismissed. 

It is complained that the Judge has not 
taken certain documentary evidence into his 
coDsideratioUy namely, some dakhilahs whieh 
were sworn to by certain mortgagors. If 
ilie Judge did not believe the eTidence of 
these mortgagors when they deposed to the 
plaintiff's hereditary occupancy, it is not 
likely that he would credit them when they 
stated that they attested the dakhilahs. If 
they could swear falsely as to the occupancy 
of the landy they coald swear fidsely as to 
the graating of the dakhilahs^ 

Tlie appeal is dismissed with costs. 



The 



The ISOt May 1872. 

Pr^sefU : 

Hon*ble Louis S. Jackson 
W. AinsHe, Judges. 



md 



Parties — Mortgage — Contributum^Res 0£^j-* 
cota^ Intervention — Reservation — Act Vllt 
of 1^69 ss. 2 and n. 

Case Nos. 1391 and 1892 of I8Tr« 

Special Appeals from a decision passed hy 
the Judge of Sarun^ dated the 2\st June 
1871, affirming a decision of the Moon^ 
siff of Pursah, dated the 16/A Septem^ 
ber 1870. 

Syud Mobaruck Hossefn (Defendant), 
Appellant, 

tersus 

Sheo Grobind Misser (Plaintiff)> Respondent. 

Mr. R. E. Tundale for AppeHant 
Baboo Kalee Kishen Sen for Respondents. 

Defendant having in his hands one-half of the immove- 
able property on the mortgage of which the loan w$m 
originaHy advanced, was held to have been properly 
sued ia respect of half of the oiiiehial liability, no Ques- 
tion of contribution by the puxohaser of the other half 
arising. 

Defendant having* intervened aad beea made a Pf^ 
under s. 73 Act YIII of 1859 in a former case, in wnich 
not only was no deeiaion oome to^ but the decree ex- 
pressly reserved aU questions as between himself and 
plain tiA, the case was neld not to come under s. 2. 

Jackson^ J. — Wb see no valid ground for 
this special appeal. The question which the 
special appellant raises with regard to the 
equity of suing him in respeot of half of 
the original liability appears to be wholly 
untenable either as a matter of law or of 
equity and good conscieneek 

The defendant has in his hands one-half 
of the immoveable property on mortgage of 
which the loan was originally advanced. 
If he had been singly sued for the whole 
debt the question would have arisen whether 
the person who had purchased the other half 
would be liable to contribute. But, as the 
case stands, we can see no ground for eon- 
tending that the appellant was not properly 
sued. 

Then it is urged that this matter has been 
disposed of by a previous suit in which Bam 
Fertaub was a party. Now, it seems that the 
present defendant was not or^inaHy a psftf 
in tliat case ; he intervened and was madle 
at his own request a parly by thA Court 
j under the provisiona of the 7drd Section 
But at the conclusion of the eaaa it waa 
found that no d^oUutt could ht qooi» ia imi^: 

9 
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between him and the plaintiff, and the decree 
in that case accordingly in express terms 
reserved all questions between him and the 
plaintiff. Therefore, it appears to ns that 
no suit on the same cause of action has been 
heard and determined between these same 
parties, and the case does not therefore come 
under Section 2. 

As it is admitted by both sides that one 
decision will govern both cases, we order 
that both appeab be dismissed with costs. 



The 14th May 1872. 

Present: 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge, 

Uiufrnctuary Mortgage-^ Ekramamah^AdmiS' 
sian—Interest-^ Waiver. 

Case No. 189 of 1870. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 20th June 1871. 

Prosunno Coomar Mookeijee and others 
(Defendants), Appellants^ 

versus 

Baboo Buldeo Narain Singh (Plaintiff), 
Respondent. 

Baboo Bhowany Churn Dutt for Appellants. 

Mr, R. E. Twidale and Baboo Rajender 
Nath Bose for Respondenf. 

In a fonner suit plaintifff mortgagor, under a nsofnic- 
tuary mortgage claimed recovery of the mortgaged pro- 
perty on the allegation that there had been a satwfaction 
of the principal sum by reason of the profits of the 
estate ezceedmg 12 per cent interest, but having failed 
to prove that allegation, his suit was dismissed- He 
now sues for the recovery of the property under an 
ekramamak which did not stipulate for pavment of in- 
terest Held (n that, though possibly plaintiff ought 
to have deposited the amount of the pnncipal money 
in Court when he filed his phiint, yet as no objection on 
that score was taken at the first hearing, it must now be 
considered to have been waived ; (2) that the case put 
forward hj plaintiff in the former suit did not amount 
to an admission that there was an agreement to pay 12 
per cent ; and (8) that even if it did, as the ekrarnamak 
upon which plaintiff now sued did not stipulate for pay- 
ment of interest^ plaintiff was entitled to restoration of 
the property on payment of the principal alone. 

Couchj CJ. — It is not disputed that, by 
the terms of the ekramamah, the mortgagee 
was to have possession of the property. It 
/ippears that there was no stipulation as to 



the payment of interest, and it was agreed 
that the mortgagor should be entitled to have 
the property restored to him on payment of 
the principal sum ; which is all that he asks 
for in the present suit, and the decree declares 
that he is entitled to have back the property 
upon depositing in Court the amount of the 
principal sum. 

The objection is taken that he ought to 
have deposited the amount of the principal 
money in Court when he filed his phdnt. 

Strictly speaking, possibly he ought to 
have done so ; but then the objection ought 
to have been, taken at the first hearing of the 
suit. It cannot be allowed to be taken now 
as a ground for dismissing the suit : it was a 
defect which might have been cured if the 
objection had been tnken at the proper time. 
Not having been taken then, it must be con- 
sidered to have been waived by the defendant. 

Then with regard to the previous proceed* 
ings, we consider that the nature of the 
previous suit was this ; the mortgage was a 
usufructuary mortgage, but by virtue of the 
Regulations, if the profits of the estate ex- 
ceeded 12 per cent, interest on the principal 
sum, the plaintiff would be entitled to have 
the surplus applied in redaction of the prin- 
cipal, because the defendant could not, by 
means of the usufructuary mortgage, get more 
than the lawful rate of interest ; and in ^e 
former suit the plaintiff appears to have al- 
leged that there had been a satisfaction of the 
principal sum by reason of the profits ex- 
ceeding the 12 per cent interest He fisdled 
to prove that, and his suit was dismissed. 
But the case which he then put forward does 
not amount to an admission that there was 
an agreement to pay 12 per cent, and that 
the terms of the ekramamah were different 
from what they really are ; and even if his 
conduct in that suit could be treated as any 
kind of admission, we have got the ekrar^ 
namah itself before us, and we know exactly 
what are its terms. By tbe present decree 
the defendant gets all that by his contract he 
was entitled to ; he was to have the use of 
the property instead of the interest, and he 
was to restore it upon receiving the principal 
sum ; and the plaintiff seeking the assistance 
of the Court for the restoration of the pro- 
perty to him does not raise any equity that the 
defendant should have something more than 
what was stipulated for ; he is only entitled 
to have that which by the agreement he was 
entitled to. 

The appeal must be dismissed with costs. 
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The 14th May 1872. 
Present : 

The Hon'ble Sir Richard Couch, Ki., Chief 
Justice^ and the Honlble W. Ainslie, 
Judge. 

Mortgage — Ambiguous Description, 
Case No. 195 of 1871. 
Regular Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Sarun, dated the 22nd May 1871. 

Shaikh Sooltaa Ali, Pauper (Plaintiff), 

Appellant^ 

versus 

Sjud Aftakur Hossein and another 

(DefendaDts), Respondents. 

Moonshee Mahomed Yusoof for Appellant* 

Mr, R. E. Twidale for Respondents. 

An ambigaous description in a mortgage most be 
taken most strongly against the mortgagor, the party 
who conveys the property. 

Couchy C.J. — The judgment of the Lower 
Court in this case appears to be right. 
Looking at the state of things at the time 
the mortgage was made, the description in 
it was quite sufficient to pass Fukhuria 
as being part of Mouzah Bbujulpore Fuk- 
huria. If the description is ambiguous, it 
must be taken most strongly against the 
mortgagor, the party who conveyed the 
property. He cannot fake advantage of the 
ambiguity and say that this property did not 
pass, if the description was sufficient to 
pass it, having regard to the circumstance 
that there was but one settlement and that 
there does not appear to have been any dis- 
tinct description of Fukhuria in the Register. 
This appeal ought not to have been brought, 
and we must make an order under Section 
309 for recovery of the stamp duty which 
the appellant would have had to pay if he 
had not been allowed to appeal as a pauper. 
The appeal will be dismissed with costs. 



The 15ih May 1872. 
Present : 
The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge, 

Witness — Default to Attend (by Defendant when 
summoned) — Lawful Excuse — Act VIII of 
1859 s. 170. 

Case No. 206 of 1871. 
Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the \6th May 1871. 



Baboo Doorga Dutt Singh (one of the De- 
fendants), Appellant^ 

versus 

Jheengoor Jha (Plaintiff), Respondent. 

Baboos Chunder Madhub Ghose, Bhow- 
any Chum Dutt, and Gopal Chunder 
Mooherjee for Appellant. 

Mr, C, Gregory for Respondent. 

A defendant's saying that he was willing to attend 
when he did not attend and showed no reason why he 
could not, 13 no lawfol excuse for his non-atten(uuice 
when summoned to attend. 

^ What is or is not a lawful excuse must depend on the 
circumstances of each case. 

Couch, CJ^ — Thb plaintiff's case was 
that the consideration-money which he had 
given the bond was not actually paid at the 
time, and that subsequently only a small 
portion of it had been paid by the defendant, 
and he sought to have the remainder paid to 
him, which he was entitled to if it had not 
been paid. 

He called two witnesses who were present 
at the time the bond was given, and who 
stated that the money was not paid over, 
and he said that he was willing to abide by 
what the defendant deposed, and he asked to 
have the defendant summoned. He may 
well have thought that it would not be suffi- 
cient for him to obtain a decree that the two 
witnesses that he had should depose only to 
the non-payment of the money, because he 
would feel that he had to meet the recital in 
the bond that the money had been paid. It 
seems to ns that there is nothing to lead to 
the supposition that the offer which he made 
to abide by what the defendant deposed to 
was not a bona fide one, and that it was a 
mere excuse or pretence on his part He 
asked that the person who must know the 
truth with regard to this matter, and whose 
evidence, if given in his favor, would be deci- 
sive, might be examined, and, as he was enti- 
tled to do, that the defendant might be sum- 
moned to appear. It cannot be said that he 
had given no evidence in the case, for he 
had given some ; and probably he did not 
call the other persons who were present or 
the witnesses to the bond because he had 
reason to think that they would not tell the 
truth if they were examined. 

The question in the case is, .whether the 
defendant being summoned to attend failed to 
comply with the order without lawful excuse. 
There is nothing in the case to show that he 
had any lawful excuse. He seems to have 
made what, as far as we can S' e, was a mer^ 
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•aonse for not eomiiig, a mere eyasioQ of the 
order of the Couri, and im endeavour to put 
ofl giving evidence. His saying he was will- 
ing to attend, when he did not attend and 
showed no rq^son whj he could not, is worth 
nothing. 

We were referred to some oases in the 
eooree of the argument ftx>m Marshall's Re- 
ports and the Weekly Reporter. We think 
each case under this Section must be looked 
at with reference to its own circumstances. 
The question being whedier there was a law- 
ful excuse or not, the decision in one case 
can scarcely be a guide to the decision in 
another, unless the Court had given the facts 
of the case and we could see precisely on 
what materials the decision was come to. 

We think (he Judge was justified in mak- 
ing iibe order* which he did, and we cannot 
see how he oould have come to a different con« 
qIusIqd. The appeal must be dismissed with 
eosta. 



The 15th May 1872. 
jPresent : 

The Hon'l^ Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Alluvial Lemd-^Asse^sment of Re-formation^ 
Jurisdiction— Suit-^Act IX of 1847 m. 6 5-9. 

Case No. 220 of 1871. 

Hegular AppeQlJrom a decision passed by 
the Subordinate Judge of Shahabad^ 
dated the \2th July 1871. 

Dewan Ramjewan Singh and another 
(Plaintiflfo), Appellanis, 

versus 

The Colleotor of Shahabad (Defendant), 
Mespondent, 

Baboos Romesh Chunder Mitter and Mo- 
hesh Chunder Chowdhry for Appellants. 

Baboo Dnnoda Pershad Banerjee for 

Respoodent. 

LaDd which) upon inspection of the Survey Map, 
appears to have been addea to an estate, although it may 
he a re-formation upon the old site, is liable to assessment 
under Section 6 Act IX of 1847, and no suit will lie in a 
Civil Court against the orders of the Board of Bevenue 
IB such a matter. 



* That the plaintiff get a decree against defendant 
No. 1 (who was cited as a witness), and that the latter 
pey the costs of the plaintiff as well as of the other 
ti^letidant. 



/S^mMs.— Such • owe would fail alM mder Section 9 
of that Act. 

Couch, CJ, — Ths case which is stated 
in tie plaiat, and which must for the pur- 
pose of this appeal be considered to be the 
true state of facts, is, tliat ^^ from the time 
" of the decennial settlement and the mea- 
<< surement of 1206 F. S., and for a long 
" time subsequuntlj, the land so settled re- 
" mained in its pristiue condition without 
'* the slightest change by diluvion and allu- 
*' vion ; only a short time previous to the 
" surf ey of 1844, a small tract of land out 
^' of the aforesaid land was washed away 
" and submerged by the river, but which 
'* subsequeutly re*>forming remained us before 
" iu your petitioner's possession.'* 

Therefore, at tbe time of the passing of 
Act IX of 1847, a portion of the land was 
washed away or submerged; and the estate 
which was surveyed, and the survey of 
which was approved by Section 4 of the 
Act, was the estate without that portion. 
If instead of there being a re-fonnation, as 
is stated, there had been a further washing 
away or submerging of the land which 
appeared in the survey approved by the Act, 
tike proprietor would have been entitled 
under Section 5 to have claimed a deductioa 
from the jumma of the estate. Tliai Sec- 
tion saya : *' Whenever, ou iuspection of 
'* any such new map, it shall appear to the 
" local revenue authorities that land has been 
" washed away from or lost to any estate pay- 
'* ing revenue directly to Grovernment, they 
*' shaU without loss of time make a deduc* 
*' tion from the sudder jumma of the said 
'* estate equal to so much of the whole 
*' sudder jumma of the estate as bears to 
" the whole the same proportion as tJie 
<< mofussil jumma of the land lost bears to 
^ the mofussil jumma of the whole estate; 
'^ or if the land lost cannot be ascertained to 
" the satisfaction of the local revenira 
" authorities, then the said local revenue 
" authorities shall make a deduction from 
'* the sudder jumma of the estate equal to 
" so much of the whole sudder jumma of 
" the estate as bears to the whole the samie 
<< proportion as the land lost bears to the 
" whole estate." 

That Section having provided for a loss of 
a portion of the estate appearing upon the 
inspection of the new map. Section 6 pro« 
vides that '* whenever, on inspection of any 
'^ such new map, it shall appear to the local 
" revenue authorities that land has been 
'* added to any estate paying revenue directly 
'* to GU)vermnent» they shall without delay 
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I the gnae widi a r«y#ane payable to 
** Govenua«nt aooordiog to the rules in 
** force for aseessing alluvial iaereineots, 
*^ aad ghall report their prooeedings fbrth- 
** with lo the Sudder Bourd of Bevenae^ 
^ whose orders thereopon shall be fiual." 

We think we mast read these two Sections 
together ; and that sinoe ia this case tliere 
has beea an addition to the estate appearing 
upon the inspeotioa of the new map, 
although it iS| as stated in tlie plaint, a re- 
formation upon the old site, it comes within 
Section 6 and is land added to the estate. 

The decision of the Privj Council is a 
decision with regard to the property in the 
land which is so re-formed, that is, where the 
land whidi was formerly lost to the pro- 
prietor by being washed away or submerged, 
is re-formed upon the old site and the boun* 
dariee can be traced ; the land so re-formed 
belongs to him. But that decision does not 
touch the construction of this Act, which 
ieeus to have been intended to provide in a 
simple war for the case where, upon the in* 
spection of the new map, there appears either 
to have been a loss of land to the estate or 
an addition to it as it appeared on the 
former survey. 

It appears to us that this is a case coming 
within Section 6, where power is given to 
assess the land which had beea re*formed, and 
then the same Section says expressly that 
the orders of the Sudder Board of Revenue 
shall be final in such a matter. If the pre- 
sent plaintifi had any case at bU, it was one 
for the consideration of the Sudder Board 
of Revenue, and not for a suit in a Civil 
Court. 

Besides that, the 9ih Section says that no 
action shall lie against the Gk)?erument or 
any of its officers on account of anything 
done ia good faith in the exercise of the 

Kwers conferred by this Act The Col- 
>tor, here, was exercising the powers con- 
ferred by the 6th Section in detennioing 
that the land which appeared on inspection 
of the new map to be added to the estate was 
liable to assessment, and was undoubtedly 
acting in good faith. The case seems to 
come not only within Section 6, but, if it 
bad been necessary to rely upou Section 9, 
it comes also within that as a case where the 
powers of the Act were being exercised by 
an officer of Grovernment in good &ith. 

-We think, tlierefore, that the present suit 
will not lie, and that the judgment of the 
Lower Court dismissing it oughj; to be con- 
firmed. The appeal will be dismissed with 
OOfitS* 



The l^th May 1872. 

Preseni: 

The Hon'ble Sir Richard Couch, Kt., Chkf 
Jnsiieej and the Hon'ble W. Ainslie, 
Judge, 

Usufructuary Mortgage — Suit by Mortgagor for 
Potsession— Account (Effect of) — Interest — 
Onus Prohandi — Costs, 

Case No. 29 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Patna^ dated 
the 6th December 1870. 

Baboo Kullyau Dass (Defendant), 
Appellant^ 

versus 

Baboo Sheo Nundun Purshad Singb^ 
(Plaintiff), Respondent. 

Mr. C. Gregory for Appellant. 

Baboo Unnoda Purshad Banetjee 
for Respondent. 

In a suit to recover possession of land in the posses- 
sion of the mortgagor under a osufractaary mortgage 
(which is m reality a suit between the mortgagor and 
mortga^foran adHustment of the aocount between 
them;, if upon taking an account it appears that the 
mortgagee has been fully satisfied, the mortgagor is not 
only entitled to have the property back, bat (the decision 
in Marshairs Rep. p. 112 being overruled) the Court 
is bound as a Court of Equity, and acting upon the 
principle that it is always the aim of a Court of Equity 
to finally determine as far as possible all questions con«> 
ceming the subject of the suit, to cause an account 
to be taken up to the time of the decree, the accouut 
so taken ^ bemg considered binding and the parties not 
being at liberty, except under peouluir oirdumtanoea, to 
re-open it in another suit. 

In seeking to have the account taken and to have it 
ascertained whether the mortgagee has by means of the 
usufructuary mortgage obtained more than 12 per cent 
interest, and If so, that the surplus may be applied in 
redaction of the principal, the mortgagee is not asking 
the Court to authorize a departure from the agreement 
of the parties (where there is one) that the mortgage- 
debt should bear no interest during a certain period. 

The onus is on the mortgagor to prove that the prin- 
cipal sum has been paid or satisfied; and on the mort- 
^ee to show what, if anything, u due to him for 
interest 

Failure of the mortgagee in his duty, as trustee for 
the mort^gor. to keep accounts, and to produce proper 
accounts, IS to be regarded as misconduct which ought to 
be taken into consideration upon the question of costs* 

Couchf C.J. — Thb plaint in this case 
sought to recover certain property which had 
been mortgaged hj an usufructuaiy lease 
dated the 20th Bl^ador 1222 F. S* and an 
ekrarnamah dated the 21st Assar 1224 F. S., 
executed .by the widow of Raja Juswant 
Singh, the ancestor of the plaintiff, and by 
other co-sharers of the plaintiff and aaked 
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that these two instruments should be declared 
void, the ground of the suit being that the mort- 
gagee had, by the enjoyment of the property 
and the receipt of the profits thereof, been 
paid off all that was due to him in respect 
of principal and interest. 

Now, asking that the deeds should be 
declared void is of course not correct : what 
is meant is that the mortgage should be 
declared to be satisfied and the plaintiff* en- 
titled to have back the property. 

In a case in Marshall's Reports, page 112, 
it was decided that, in a suit to recover 
possession of land in the possession of the mort- 
gagee under a usufructuary mortgage, the 
only question in issue is whether the plaintiff 
is entitled to enter into possession, and that 
the finding of the Judge that a specific sum 
is still due is not conclusive between the 
parties, but may be disproved in another suit, 
and such finding, therefore, is not the subject 
of appeal. 

We are unable to concur in that view of 
the nature of a salt of this description. The 
suit is in reality, in our opinion, a suit 
between the mortgagor and mortgagee for an 
adjustment of the account between them. If, 
upon taking the account, it appears that the 
mortgagee has been fully satisfied, the plaintiff, 
the mortgagor, is entitled to have back the 
property, and the Court would make a decree 
for that purpose ; but we think that the 
question in the suit is not simply whether 
the plaintiff is entitled to have the property 
back, and that the Court being a Court of 
Equity and acting upon the principle that it 
is always the aim of a Court of Equity to 
finally determine as far as possible all ques- 
tions concerning the subject of the suit, the 
account should be taken up to the time of 
the decree, and the account so taken should 
be considered to be binding, and the parties 
should not be at liberty, except under peculiar 
circumstances, to re-open it in another suit. 
Therefore, in the present case, we think we 
must deal with the suit as one for the adjust- 
ment of the account to be followed by a 
decree according to what shall appear, on 
taking the account, to be the right either of 
the plaintiff or the defendant 

The first objection which was raised on 
the part of the appellant was that, in taking 
the account, interest ought to have been 
allowed upon the 22,500 rupees from the 
year 1224 to the year 1235. 

Upon this the document to be looked at 
is the ekrarnamah of the 21st Assar 1224. 
It recites that there had been, on account of 
11,011 Sicca rupees bearing no interest, 



a grant in chuma of 1,000 heegahs of 
Mouzah Suroutn, of which the annual 
revenue is 1,001 Sicca rupees, from 1225 
to 1235 to Baboo Kishen Doss Mahajun, 
and that the sum of 11,011 rupees would be 
repaid up to the term of the lease : it also re- 
cites that on account of an advance of 16,384 
Sicca rupees, the sold Baboo Kishen Doss 
Sahoo holds a c»se of Mouzahs Gunga Chuck, 
Sewhad, &c., for six years, commencing from 

1223 to 1228 at an annual rent of 1201 Sicca 
rupet^s, which on account of interest for the 
aforesaid chuma is entered. Then it refers 
to 2,000 rupees on account of an assignment of 
5,500 rupees hating been taken from the said 
Baboo Kishen Doss Sahop and been applied 
to the payment of the revenue of the Jageer 
Mehal of Nawab Moneerooddeen Dowlah in 
Pergunah Arwal, and then to a sum of 15,000 
rupees usufructuary cases of Mouzah Jugro 
Mainpoora, and says the mortgagee had exe- 
cuted two usufructuary leases from 1220 to 

1224 to 1228 and that at the close of 1222 
F. S. the proprietary villages in Pergunnah 
Arwal were sold by auction by the Collector 
of Behar ; it then abo refers to a sum of 1,500 
rupees being due to Baboo Kishen Doss 
Saiioo by him and proceeds, — "I conse- 
quently do promise and engage in writing 
to pay the sum of 16,384 rupees, the zur- 
i-peshgee of Mouzahs Gunga Chuck, Saw- 
dah, &c., and 22,500 rupees aforesaid, aggre- 
gating 33,884 rupees, at the close of the 
lease of Mouzah Gunga Chuck, Sawdah, &c.," 
— that being the lease for six years which 
conamences from 1223 to 1228. " In the event 
of my not paying the aforesaid sum of money 
the usufructuary leases of the said Gunga 
Chuck at the rental above stated on account 
of interest on the said sum shall be maintain- 
ed aud continued, and after the payment of 
Rs. 11,500 (it should be Ks. 11,011) 
" covered by the usufructuary lease of the 
" said Mouzah Surouta, the said Sahoo will 
" receive this annual rent from 1236 Fuslee 
*' and will continue to hold the Mouzah until 
** the payment of Rs. 22,500 aforesaid in 
'* one lumpsum." Then, from 1236 F. S., 
I here is a mortgage by way of usufructuary 
lease for the 22,500 rupees, and nothing is 
said about interest; hut then it proceeds thus 
" The said Sahoo will not demand from me 
interest on Rs. 22,500 from 1225 to 1235 
F. S." Therefore, there is an express agree- 
ment that interest on the 22,500 rupees shall 
not be paid for that period ; aud it may be 
taken also as an implied agreement that 
after 1235 Fuslee that sum shall bear 
interest. 
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It was argaed on behalf of the appellant 
that as the plaiDtiff in this suit seeks the 
assistance of this Court and asks to have the 
Accounts taken and the mortgage declared to 
be satisfied, the Court ought to impose upon 
bim the obligation to pay the interest on this 
22,500 rupees from 1225 to 1235. 

No doubt the rule is that, where a party 
seeks the aid of a Court of Equity, the Court 
will make him do equity before it will 
grant bim relief. But here all that the 
plaintiff is seeking is that which he is, by 
Tirtue of the law which prevented more than 
12 per cent interest being taken, entitled to, 
tiz^ to have the account takeu and to have it 
ascertained wliether the mortgagee has, by 
means of these usufructuary mortgages, ob- 
tained more than 12 per cent, interest; and if 
he has, that the surplus may be applied in re- 
duction of the principal, he is certainly not 
seeking that which would authorize the 
Court to depart from the agreement 
oi the parties that this sum should not bear 
interest during those years. We can see 
no equity in obliging him to pay interest for 
the period that the mortgagee had agreed 
that he should not receive interest for. The 
accounts ought to be takeu fairly between 
the parties, but they ought to be taken 
according to their contract, subject to any 
alteration which may be imposed upon them 
hy reason of the law which prevented more 
than 12 per cent, interest being taken. 

The next question is whether the mort- 
gages had been satisfied some years before 
the suit was brought. Where the plaintiff 
alleges, as he did in this case, that the mort- 
gages were satisfied and that he was entitled 
to have back the property, the onus is iipou 
him to show that to be the fact ; he must 
certainly give some evidence to satisfy the 
Court that what he alleges is the truth, and 
that he is entitled to have back the property. 
In the present case, he appears to have 
given no evidence of that : in his plaint he 
made a general allegation that it was so, 
accompanying it with a statement which, it 
may be said, is on the face of it improbable, 
heoause, according to him, the revenue of the 
pro|»erty during a long series of years, com- 
mencing in 1236 F. S., and coming down 
to 1270, was precisely of the same amount. 
Obviouslj that is an imaginary account of 
the revenue, and he has not attempted in 
any way to show what it really was. It 
cannot be supposed that, if the estate in 1270 
produced as he says 4,950 rupees, it pro- 
duced the Bame sum in 1236 and in all 
ilie intermediate yeard. 



The Judge, then, seeing this, appears to 
have directed his attention to the evidence 
which the defendant gave. After speaking 
of the papers which the defendant had filed, 
namely, the jummabundee papers from 1251 
to 1256 and from 1261 to 1262, as far as 
Surouta is concerned, and from 1261 to 
1264, 1266, 1267, 1268, 1269, and 1274, as 
regards Gunga Chuck, he says: — "These 
" papers, it is to bp observed, are not borne 
'* out by the luggut papers filed by the de- 
" feiidant in rent suits instituted by him. 
** The very appearance of these papers 
" shows that they ate not original collection 
" papers ; had they been such they would 
" undouhtedly have corresponded with other 
" documents filed ; they appear to me to have 
" been got up for the occasion." He then 
speaks of a Memorandum Book which the 
defendant had filed as being pregnant with 
the gravest possible suspicion and as not 
appeariug to have been kept regularly from 
1236 to 1277, and he says he cannot believe 
that the Book is bona fide. But then the 
Judge seems to have considered that although 
those documents and this evidence, produced 
by the defendant, was, as he says, open to the 
gravest possible susf)icion, yet, there being 
nothing else in the case before him, he was 
at liberty to make use of it at all events 
against the defendant, and to say whether 
upon it the case of the plaintiff was not made 
our. He says, in a subsequent part of his 
judgment : — " The accounts appended in the 
*' plaint do not appear to have been adjusted 
" from unimpeachable figures and facts ; 
" therefore they cannot be implicitly relied 
" upon. In order to obviate diflSculties which 
" surrounded the case, I have adopted defend- 
" ant's figures in the manner following : — The 
'* jummabundee papers filed by him were care* 
" fully examined, an average rate per each 
" village was struck, and from these averages 
" a second average was made. The result thus 
" obtained, viz,^ Rs. 2-6-9^ per beegah, was 
" adopted to be the rate of assessment ; this 
" was mnltiplied by the area which the de- 
" fendant's papers furnished, ri2., 2,387 bee- 
" gabs 7 cottiihs, and the product was 
"lis. 5,803-13-11, which of course re- 
" preseqts the gross receipts, from which 
" collection charges were deducted, and the 
*< net balance was placed against the defend- 
*' ant's claim to interest." He then makes 
out a tabular statement, in which, commenc- 
ing in the year 1236, he takes the total 
amount of zur-i-peshgee at Rs. 41,476-4^3, 
the difference being caused by the sicca 
rupees being converted into Company's rupees \ 

10 
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*he then lakes Be. 4;977-2 as the interest 
opon that at 12 per cent., mnkhig a total of 
Its. 46,450^6-3 ; then lie tnkes the gross 
receipts at the amount whi(ih he had stated, 
namely, Rs. 5,803-18.11, and taking col- 
lection charges at Bs. 580-6-2, he shows 
a net ^balance of Rs. 5,223-7-9, being in 
excess df the interest. Consequently, if that 
is a correct wny of taking the account, and 
the tabular statement is supported by the 
evidence, there would be a gradual reduction 
bf the principal ; and according to the tnbiilar 
statement, the principal sum would have been 
paid off in the year 1261, and from that date 
there would be a balance in fiivor of the 
pluintiff ; and taking the amount of the mesne 
profits for the last six years, which was all 
that the plaintiff could claim, he made a 
decree in plaintiff^s fovor. 

Now, it seems that there are two errors in 
this mode of dealing with the case. In the 
first place, he appears, in taking the average 
quaniity of beegahs, namely, 2,387 beegahs 
7 cottahs, to have divided by eight, whereas 
in some of the items of which the average was 
made up the papers were for nine years instead 
of eight, and in taking this average there is 
an error which amounts, when it comes to be 
Cfilculated, to a sum of Rs. 385 annually ; 
which would be suflScient, according to his 
tabular statement, to turn the scale, and in- 
stead of there being a surplus, after payment 
of interest, there would be a slight deficiency. 

But that is not the only error which he 
hns fallen into ; there is one more serious 
than that. He says that, in ascertaining 
the average rate, namely, Rs. 2-6-9^ per 
beegah, tlie average rate for each village was 
struck, and from these averages a second 
average was made. Now it appears that, 
with regnrd to the several villages, two of 
•tliem had a lower rate than the Rs. 2-6-9i. 
and one was at a very much lower rate ; it 
appears also that the villages where the rate 
was lower, and especially so in the case in 
which the rate was very much lower, coii- 
-tained a considerably larger quantity of land 
^han the villages where the rate was high ; 
imd when the figures come to be looked at, 
It is obvious that the tnkrng this second 
average was a fallacious mode of calculation : 
instead of bringing out a fair average for 
■ilie whole quantity of the land, it brouglit 
out a larger amount than it ought to have 
been. 

The mode rn which the rate ought 
.to have been calculated and which tliere 
was no difficulty in using, was to take the 
;average rate for each village ; and if that 



is taken, it is found tfaaH;, after dednctbg 
cbllection charges, the sum which would 
be applicable to the payment of the interest 
of the mortgage would be 4,266 rupees, 
which fills considerably below the amount of 
the mterest, that being 4,977 rupees. It is, 
therefore, clear that, if the account had been 
coiTectly taken upon such evidence as there 
was before the Judge, the result would have 
been that, instead of there being, iVom time 
to time, a sm'plus application to the reduction 
of the principal sum there would not have 
been sufficient to satisfy the interest, and it 
would have been accordingly falling into 
arrears. Therefore, the case of the plaintiff, 
upon such evidence as there is in the suit, 
fkils. The principal sum has not been paid or 
satisfied, and he is not entitled to have back 
his property. 

But then we have to say, in order, as we 
said, finally to determine as far as possible 
all questions concerning the suhject of the 
suit. What sum ought to i)e declared to be 
due fVom the plaintiff upon the payment of 
which he would be entitled to have back the 
property ; in other words, we Irnve to say 
whether anything is now payable to the 
defendant, the mortgagee, beyond the prin- 
cipal sum. 

Now, in considering this part of the case, 
the conduct of the defendant in not keeping 
and producing accounts becomes very im- 
portant. 'Before, we were enquiring whe- 
ther tiny thing was due to the plaintiff upon 
such accounts as the defendant had produced, 
and those accounts could fairly be used 
against the defendant. Bat when the ac- 
count has to be taken in favor of the 
defendant, he is to show what, if anything, 
is due to him for interest. Then his accounts 
are not to be regarded as perfectly true and 
connect. He ought to hnve kept proper ac- 
counts and fumishml the Court with the 
means of seeing what interest is still n»ally 
due to him if any is. If he has misconduct- 
ed hinnself with regard to keeping the ac- 
counts of this pror>erty, and has foiled to 
produce proper evidence before the Court of 
the amount of his receipts in respect of it, 
the consequences must fall upon hira. The 
Court is unable to say, upon such evidence as 
the defendant has produced, what amount 
beyond tho principal sum is really due to 
him. He has not acted in the way in which, 
us mortgagee and as trustee for the mort- 
gagor, he was bound to do, and he hos not 
produced to the Court the accounts whieh 
he ought to have produced if he sought to 
have a decree made in his favor. 
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in appears to us, therefore, upon such evi- 
denoe as there is before us that the defendant 
is entitled to be repaid the principal sum : 
bat that no decree can be naade declaring: 
him to be entitled to any further sum. The 
decree of the Lower Court will be altered 
by declaring that there is stilL due to the 
defendant the principal sum secured by the 
mortgage, nameJy, Rs. 41,476*9'^, and Ihat 
en payment of that the plaintilf may redeem 
the property ; but if tlieve is any deky in 
making tHat payment, tinea the plaintiff would 
be liable to pay iuterest npon the money 
from this time, and im taking na necouut 
of the interest which may be fouad due from 
him from the date of this deonee, allowance 
will liave to- be made £ov tlie revenue or 
profits of the estate which the defendant 
may vecetTC; The account must be consi- 
dered as settled* up to this time, and it will 
only b& necesBiiry, if the plain lifi hereafter 
seeks to redeem the profierty, to luke a 
furilier accouot otf the interest ou the one 
side and of the revenue on the other. In 
that way, so faF as is possible in the, present 
waity a deciaioB is come to widi regard to tlje 
rights of tlte parties. 

Then with regard to the costs of tlie 
appeal and the co«ts of the suit; it is true 
that the plaiotiff hits failed in his suit, 
and ordinarily he would be made to pny the 
eo«t8 of it ; but u\ siMts between murtjragor 
aad mortgagee, wiiere a defendant has failed 
in his duty to keep acco^ints and has not 
prodtAced proper accounts, it is regarded as 
miae«^>duct which ought to he taken into 
consideratiou upon the question of costs. 
We think in this cnse, although the suit is 
dismissed, there should he no costs of the 
suit giveo to the defendant. 

Th^ decree of the Lower Court will be 
modified according to this J4]dgment, and each 
party will bear his own costs of the suit 
indudiag this appeal. 



The 26th March 1872. 

Present 

Sir James W. Colrile, Sir Montague 
£. SmUh, Sir Robert P. CoUier, and Sir 
Lawrence Peel. 

Eindoo Law (Mithila)^ Joint Famtljf^ Acquisi- 
tions st€tHditig in Name of Individual Members — 
Rights of Son's Widow^ Separate Property- 
Partition — Succession— Maintenance-- Cesser 
of CommensaUty^PunchayeU 



On Appeal fiiom the Big^ Court i^t 
CaUuti^ 

Anundee Eoonwur,, Mankee Koonwuriy and 
Poonpoon Eoonwur 

versus 

Ehedoo Lai. 

This was a case in. which the qdMtjoqs raised weroi 
what was the Oaim of the Hindoo family of which the 
appellants and the respondent were members, and 
whether certain acquisitions were to be regarded^as paft 
of the estate of the ]ate head of tbefamtlyt or aft>tlie 
separate property of the individbal member in whose 
name they stx>oa and by whom- they were ostensibly 
made. The Priyt Couitoil, in afllsmingithe j^gment 
of the Hiffh Court in so far as it held that the acquisi- 
tions of the family in the lifetime of the late head of 
the family were part o£ his estate, and in. deelanng 
other properties also to be pajA of his estate, obsenrec^ 
with reference to the doubt and difficulty they had feU 
in dealing with a record the value of whioh was by no 
means in proportion to its bulk, and with the ooaflictin|( 
jud^entB of two Indian; Courta, that the case was one 
which a native Pnnehayet composed of persons conver- 
sant not only with native oostoms b«t with' the' circomo 
stances ai this &mily, knowing what questions to pnt 
to the parties and what accounts to call for. and capable 
of understan^ng such accounts when produced, would 
probably have been more competbnt than any, Goiut of 
Justice m India or England to try satisfaotocinr. 

The wife of a Hindoo who pnsdeceased his father 
without male issue, is entided, as his widow amd heirese, 
to succeed to hi» separate estate. 

Even if the son survived his father, but died subse- 
quently and before a partition, his share, according to 
the Mithila law, would pass to his brodiens to» the 
exclusion of his widow^ who would be eotitled* only to 
maintenance. 

The cesser of cornmensality serves to remove and 
qualify the presumptions which the Hindoo law might 
otherwise raise, Chat an acquisition made in the name 
of an individual son of the family was made by the 
head of the family and as part of the family estate. 

In (hiB enee three distinct appeals agaiust 
a decree of the High Court of Bengal have 
been consolidated and lieai'd as one appeaL 
The pL'incipal questions raised iire, what wa^ 
the status of the Hindoo family of which 
the nppellante and the respondent were 
members; and whetlier certain acquisitions 
are to be regarded as part of the estate of 
the late head of tlie family, or as the separate 
property of the individual member in whose 
name they stnnd, and by whom %\\ej were 
ostensibly acquired. 

The following is tlie history of the family 
in question : Choonee Lai, the father, who 
died in October 1854^ had for many years 
carried on business us a cloth merchant at 
Sahibguuj, in Zillah Behar, within that part 
of India in which Hindoos are governed bj 
the Mithila law. At the time of his d* ath 
this business was carried on in his sole name; 



* Frero the judgment of £. ^ae^sen. and A. 4^ 
Ko'oertS) J.J.^ dated 2'4nd June ISQi), 
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but he had previously, and up to the year 
1851 or 1852, been in partnership first with 
one Radhii Lai, and, after the death of that 
person, with his son, Sreekishen. 

All parties are agreed that he had no ances- 
tral estate, and that whatever property l>e- 
longed to him was of his own acquisition. 
He had three sons, viz,^ Gopal Ghuud, the 
respondent Khedoo, and the appellant, 
Gunput. About 1839, and after his sons had 
reached man's estate, he married a second 
wife, who survived him. 

G<>pal Chund, the eldest son, became of un- 
settled, if not of unsound mind, iu or before 
the year 1848, when he left his home as a 
Byragee, or religious mendicant, and wan- 
dered away on pilgrimage to various holy 
places. His wife, the appellant Mussumat 
Mankee Koonwur, tendered some evidence 
in this suit to show that he had been seen 
alive as late as 1858, and may be still alive; 
but both the Indian Courts, dicrediting that 
evidence, have come to the conclusion that 
he had not been heai;d of for twelve yeai-s 
before the date of the first decree, and pro- 
ceeding on the presumption of Hindoo law 
have treated him as then dead. There is 
nothing, however, to show that he did not 
survive his father. He had no male issue, 
and is represented on the record by Mussu- 
mat Mankee Eoonwur, who, if he be dend, 
would, as his widow and heiress, be entitled 
to succeed to his separate estate. 

Gunput, the younger son, has died since 
his appeal from the decree of the High Court 
was allowed. He, too, had no male issue, 
and his appeal has been revived by his widow 
and heiress, Mussumat Anundee Koonwur. 
He left, however, a daughter, Mussumat 
Poonpoon Koonwur, who has an infant son, 
LuUoo Baboo; and she is an appellant against 
the decree in respect of the interest which 
she claims in part of the property in dispute. 
Khedoo Lai, the respondent, and the plain- 
tiff in the suit, has at least two son 8, Brij 
Bhookun Doss, and Mahomed Lai, of whom 
mention is made in the suit, but who are not 
parties to it. 

From this statement of the family, it 
follows that the property .of which Choonee 
Lai died possessed, whatever it was, descend- 
ed to his sons living at the time of his death 
in equal shares. If Gopal Chund were then 
dead, the estate would decend to Khedoo and 
Gunput in equal moieties. And even if 
Gopal is to be taken to have survived his 
father, but to have died subsequently, and 
before a partition, his share, according to the 
Hithila law, would pass to his brotihersi to 



the exclusion of his widow, who would be 
entitled only to maintenance. This does not 
appear to be contested. The question in 
dispute is, which, if any, of the various acqui- 
sitions of the family, standing in the separate 
names of different members of it, are to be 
treated as part of the estate of Choonee Lai, 
and descendible to his heirs. 

The suit was commenced by the respondent 
on the 1st of November 1859. It was ori- 
ginally brought against Guuput and his 
datighter, Mussumat Poonpoon Koonwur, 
described as the mother and guardian of Lul- 
loo Baboo; and the plaint treated the share 
and interest of Gopal as vested in his two 
brothers. The appellant, Mankee Koonwur, 
however, intervened as an objector in respect 
both of the share in his father's estate, to 
which Gopal, if alive, was entitled; and of 
that part of the property claimed, which she 
insisted was his separate estate, and by an 
order of the Principal Sudder Ameen, in 
whose Court the suit was brought, she was 
made a defendant. 

The plaint claimed a moiety of all the pro- 
perty specified in the schedule annexed to it, 
and valued at upwards of two lacs of rupees, 
the respondent alleging that he had been dis- 
possessed of it. Some objections have been 
taken to the frame of the suit on the ground 
that the respondent has not included amongst 
the subjects of it that property which is 
held by him and his sons in their respective 
names. But their Lordships are of opinion 
that, on a fair construction of the plaint in 
connection with the respondent's written 
statement, which will be afterwards referred 
to, it must be held that he does offer to 
account for the whole of what is so held as 
part of his father's estate. 

The plaint, though it prays for delivery of 
possession, seems to be framed rather with a 
view to obtain a declaration of the partibility 
of the disputed subjects, than to carry out a 
partition by metes and bounds of the estate to 
be consummated by the delivery of actual 
possession. 

The following are the issues settled io the 
suit : — • 

1. Whether, according to the statement 
of the plaintiff*, the whole of the property in 
dispute belongs to the paternal estate and 
is undivided ? or whether, according to the 
averment of Gunput Lai and Mussumat 
Mankee Koonwur, defendants, part belongs 
to the paternal estate, and part has been ac- 
quired by Gunput Lai and Gopal Chund 
during the time of their separation and mess- 
ing apart ? 
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2. Whether the property mentioned in 
the written statement of Mussumat Poonpoon 
KooDWur belongs to her, or not ? 

3. Whether Gopal Chund, the husband 
of Mankee Koonwur, is lost, or whetlier he 
is residing towards the North- Western Pro- 
TiDces ; and if he is lost, whether the claim 
of the plaintiff to a moiety is right or not ? 

3. Whether the estimate of the effects 
and goods and chattels in litigation, and the 
amount expended, is correct or not ? 

Before considering these issues and the 
eyidence applicable to them, their Lordships 
think it desirable to pursue the history of 
the family. 

It is adniitted on both sides that, when his 
two elder sons came of age, Choonee Lai 
opened for each a separate cloth-shop, and 
established him in it. Tiie precise dates at 
which these shops were opened are not quite 
oertuin. The respondent admits them to 
hare been in existence before 1835, and the 
appellants insist that they were established 
before 1829. According to Mewa Lai, 
a witness for the respondent and the brother 
of his step-mother, they were established in 
1829 and 1831. The respondent appears to 
have followed his father's example, and to 
hare opened two other cloth-shops, oue« in 
the name of each of his sous. He insists, 
however, that all these shops and their pro- 
fits were and are part of Choonee Lai's estate ; 
whilst the appellant'*, of course, contend that 
each was and is the respective property of 
the person in whose name the business was 
carried on, Choonee Lai having no interest 
therein. Gunput, the third, remained for 
some time in the cloth-shop of Choonee Lai 
aod Rhadha Lai, but, as he says, as a gomas- 
tah employed at a salary of 50 rupees per 
mensem. Afterwards, and about tlie year 
1844, a banking firm was opened in the 
luuues of Gunput Lai and Sreekisheu Lai, 
which was carried on in their names until 
1850, when Sreekishen retired, and the 
boainess was thenceforward, and until the 
death of Choonee Lai, carried on in the 
names of Choonee Lai and Gunput Lai. 
The question, what interest, if any, Choonee 
Lai bad in this concern, is one of the material 
issnes in the cause ; the respondent con- 
tending that the beneficial interest in the 
lialf-share during the partnership with Sree- 
kiaben, and the whole . interest after the 
dissolution, belonged to Choonee Lai; the 
appellants insisting that he never had any 
interest in that kotee^ the half-share origi- 
Aaily, and afterwards the wholcj being the 



separate and self-acquired property of Gun- 
put Again, both parties are agreed that, at 
the time of the death of Choonee Lai, his 
three sons had ceased to live in commensality 
with him or with each other. But the time 
at which such separation took place is in dis- 
pute, the appellant contending that it was 
complete in 1829, and the respondent insist- 
ing each brother withdrew from the state of 
commensality with his father at a different 
time, viz,, Gopal about 1839, the respondent 
about 1846, and Gunput as late as 1852. 

The state of the lauded property standing 
in the names of the different members of the 
family is as follows ; — 

The respondent, in his written statement, 
says that Mouzahs Budem and Hurchundpore 
and Rughoonathpore and Jhekutea in Per- 
gnnnah Kotumba, and two houses and a 
coach-house situate in Street No. 4 of Saheb- 
gunj, were all acquired with the profits of 
the cloth-dealer's shop bearing his name, and 
were then "under his control," These, as 
was before stated, do not form part of the 
properties specified in his plaint ; but thejr 
are covered by the general conclusion of his 
written statement, which is in these words : — 
" The conclusion is, that all the properties and 
effects, and moneys and common articles of 
this estate bearing the name of your peti- 
tioner's father, or of any of the brothers, or 
of any of the sons, constitute the estate left 
by, and that acquired with the funds of, my 
father." Of the landed properties specified 
in the plaint, some are admitted to be part of 
Choonee Lai's estate. But as to the rest, 
Mouzah Tilhara and an upper-roomed house 
in Suhebgunj, in which the banking kotee 
has been carried on, are claimed by Mankee 
Koonwur as the separate and self-acquired 
property of her husband, Gopal Chund. 
Other parts (the particulars of which are 
stated) are alleged to be the separate and 
self-acquired property of Gunput ; whilst 
the several properties specified in her written 
statement are claimed by Mussumat Koonwur 
as " her exclusive property, with T^hich 
neither the respondent nor Gunput Lai has 
any concern." 

Before considering the conflicting claims 
to these properties, it seems to their Lord- 
ships to be desirable to ascertain and deter- 
mine, if it be possible, when the brothers first 
became separate in food from their father and 
each other ; in other words, when that com- 
mensality, which is the normal condition of 
au undivided Hindoo family, ceased. . 
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The finding of the High Court on this 
point is as follows : — 

" We are of opinion that, from the admis- 
sions of the parties, and the dates of the pur- 
chases of tiie houses in which the different 
sons were established by their father, the 
three sons began to live separate from their 
father at different dates, concurrent with or 
subsequent to their father's second marriage 
in the year 1246 (A. D. 1839), in which year 
the eldest son, Gopal Chund, got a house to 
himself, while Khedoo Lai and Gunput Lai 
went into separate houses in the year 1263 
(A.D. 1846) and 1259(A.D. 1851) respective- 
ly. We think, too, that there was from those 
dates an undoubted separation in food be- 
tween the father and each son as he left the 
paternal house." The appellants contend 
(hat, as early as 1829, the three brothers had 
all become at parate in food from their father 
and from each other; and have argued at the 
bar that the fact has been so found by the 
Principal Sudder Ameen. 

The judgment of the Principal Sudder 
Ameen does not, as their Lordships read it, ex- 
pressly fix the date of tiie separation; but its 
general effect is undoubtedly on this point more 
consistent with the case of the appellants than 
with that of the respondent. The evidence in 
the cause is conflicting; and far from siitisfac- 
tory. The finding of the High Court seems 
to proceed upon the sevei al dates of the pur- 
chases of the houses in which the three 
brothers ultimately came to live; and to assume 
that each brother withdrew singly and at 
a different time from the state of commen- 
sality. This does not appear to their Lord- 
ships to be probable. On the other hand, the 
witnesses for the appellants, speaking witli 
the usual inaccuracy of native witnesses as to 
time, are not agreed as to the date of the 
separation. Thanoo Chowdhree puts it as 
late as 1834; Goureesunkur makes it as late 
as 1832. On the other ham), Gunga Ram 
Kandoo, though a witness produced by the 
respondent, supports, on this point, the case 
of the appellants. Mewa Lai says : — " I do 
not recollect the year, but- wh«Mi the family 
increased, Choonee Lai provided his sous with 
separate houses and paid their expenses." On 
the evidence, their Lordsliips are by uo means 
satisfied that the separation took place so 
early as 1829. 

On the other hand, they <'o not think that 
the date of each brother's separation can 
safely be determined by the date of the pur- 
chiise of the house in Thich he ultimately 
lived. Tliey aie disposed to think that tiie 



separation took place on or shortly al^er the 
second marriage of Choonee Lai in 1839. 

Another observation which arises upoB 
the evidence in the cause, is that this cesser 
of commensality, whenever it took place, 
does i^ot appear to have operated ae a complete 
separation of the different members of the 
family, or to have prevented Choouee Lai from 
continuing to exercise many of the functions 
which would ordinarily belong to the head 
of an undivided Hindoo family. The whole 
family continued to reside in the same town. 
Some of the witnesses depose that marriages 
and other family ceremonies continued 
to be performed in Choonee Lai's House, 
and at his expense, as they would have 
been had no separation taken place. And 
this testimony is confirmed in the case of 
the marriage of Poonpoon, the daughter of 
Gunt»ut, by a passage in the corre- 
spondence which will be afterwards referred 
to. Again, it appears by the evidence that, 
after Gopal Chund went away, his separate 
establinhment was broken up, and his wife 
and family returned to live under the same 
roof with Ciioonee Lai. 

The cesser of commensality is only mate- 
rial to the determination of the issues ia 
tht> e^iuse, in so far as it removes or qualifies 
the* presumptions which the Hindoo law 
might otherwise raise, that an acquis tioa 
made in the name of an individual son of 
the family, was made by the head of the 
family, and as part of the family estate. 
According to their Lordships' view of the 
evidence, it is not proved to have taken place 
at the dnte of some of the acquisitions which 
are in question in this suit ; and the efiect 
to be given to it, in weighing the conffictiiig 
evidence concerning; transactions of a date 
subsequent to that at which it took place, 
is necessarily diminished by such evidence 
as tliat which has been just referred to. 

Their Lordships will, in the first i&stanee^ 
following herein the example of the High 
Court, consider the evidence touching the 
earliest of the acquisitions in question—- 
Mouzah Tilhara. 

That property was purcliased in the year 
1835, at a revenue sale, in the uaxne of Gopal 
Chund, for 4,400 rupees. Their Lordships, 
for the reasons above stated, are disposed to 
believe that, at that time, the cesser of com- 
mensality relied upon had not taken place. 
They will, however, consider Uie evidence 
relating to this property independently of 
any presumptions which might ai'ise from 
the fact that the family was then joint ia 
food. It may further be admitted that thero 
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is no docameDtary evidence corroborative of 
the assertion made by Bome of tbe respond- 
ent's witnesses ; that the purchase-money 
was paid out of the funds of Choonee Lai ; 
and further that, if the shop carried on in 
the separate name of Gopal Cliund was his 
own separate property, he m»y well nt thaf 
date have been in a position to pay out of 
the accnmukted profits of that shop a sum 
of 4,400 rupees. It happens, however, that 
we have evidence concerning the enjoyment 
of this estate, which is wanting as to the 
other properties in dispute. 

It lias been proved that this property, be- 
tween the years 1841 and 1865-56, was 
onder several successive leases demised to 
Nundcoomar (one of the respondent's wit- 
nesses, and the brother of Choonee Lai's 
second wHe), sometimes jointly with other 
persons, sometimes alone. One of the leases, 
fliat granted to Nundcoomar on the 10th 
of December 1849, is in the Record ; 
it of course purports to be granted in the 
name of Gopal Chund, and is signed by him. 
Bat ft is also countersigned by Choonee Lai. 
It WBS, indeed, suggested at the bar that tlie 
Choonee Ltd, whose name is so subscribed, 
being described as putwarree of Mouzah 
Sahebgtinj, was not the father of Gopal, but 
some other person of the same name. Their 
Lordships, however, see no reason for adopt- 
ing that conclusion. A circumstance of far 
more importance is that Nundcoomar has 
prodneed a long series of letters addressed 
to him as tenant of this property by Choo- 
nee Lai in his lifetime, and after his death by 
Gun pat. The genuineness of these letters 
tiieir Lordships have no reason to doubt. They 
are to be found in this Record. They cover h 
period from 1841 to 1856-57, when the ten- 
ancy of Nundcoomar terminated. Many of 
them therefore are anterior in date to 1848, 
when Gopal left his home, and were written ai 
a time wlien there is no reason to suppose he 
was of unsound mind or incapable of manag- 
ing his a^irs. It is, however, impossible, in 
tiieir Lordships' opinion, to read these let- 
ters without coming to the conclusion that 
they were such as the real owner of the 
estate would write to his tenant, and that 
they are inconsistent with the case made by 
the appellants, viz.y that Kusba Tilliara was 
tbe separate property of Gopal Chund, and 
1VB9 only managed for him and his family 
arfter his inaanity had declared itself, first, by 
his father, and afterwards by his brother, 
Ganput. In the earlier years, rent and pro- 
doee are acknowledged by Choonee Lai as 



received by him on his own account, without 
reference to Gopal Chund. 

In No. 278, p. 187, which is dated in 
1252 or 1845, he writes : " Pay Meer Gho- 
lam, six rupees for rent of shop occupied by 
Baboo Gopal Chund for three months, and 
place it to my account, and it will be de^ 
ducted from the rents.** 

In No. 279, p. 188, which is dated in 
1845, he complains of the rent being in 
arrear, requires 800 C. rupees to be sent 
immediately, and says^ '* Do not delay, as I 
am desirous of sending the revenue to Patna. 
Till the revenue is sent and receipt taken, 
my mind is not at ense, because it offeetB my 
landed property,** No. 255, p. 183, written 
in 1843, is the letter cited by the Judges of 
the High Court. It may be inferred from 
it both that Choonee La), as the head of the 
family, was about to celebrate the man*iago 
of Poonpoon, the daughter of Gunput,' and 
that he was requiring the tenant of Kusba 
Tilhara t«> send part of the produce of the 
estate to be used on that occasion. 

In No. 303, p. 194, written in 1852, he 
reproaches Nundcoomar with being in arrear, 
and says, " You are well aware that I was in 
need of expenses this year ; it would have 
been proper for you to have advanced ten 
rupees more by way of assistance ; you 
might have taken credit in the following 
year f and he threatens Nundcoomar with a 
proceeding in the nature of a distress. This 
is the language rather of the owner of the 
estate than of u trustee for tlie master and 
absent proprietor. 

In like manner, after the death of Choo- 
nee Lai, Gunput writes in the character of 
proprietor, not in that of manager for the 
absent Gopal. He considers what repairs 
should be made ; threatens his uncle when in 
arrears, and reproaches him with having 
ill-used the ryots and dependents. In No« 
393, at p. 216, he, too, requires produce to 
be sent for the marriage of Baboo Laljee's 
daughter, with which Gopal would seem to 
have no concern. In No. 395, at the same 
page, he writes, " You requested me to write 
a letter to Patna that you should deposit the 
rents of Kusba Tilhara there ; but I have no 
desire that money should be deposited there, 
as a large sum of mine is deposited there ; 
therefore I request you to send in cash the 
rent of Kusba Tilhara up to Phagun instal- 
ment in full and soon." 

Auain, No. 387, at p. 214, written in 
1856, is a remarkable letter, for it not only 
gives various directions which imply owner- 
ship, but it contains the following passages. 
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which seem to point to the joint interest of 
the respondent in this property : " Uncle, I 
liave been laid up with fever, therefore 
I have sent Khedoo Lai brother for enquiry." 
And ngain, " Uncle, 1 have already written 
to you the full particulars ; I have also ex- 
plained to Khedoo Lai brother; please give 
Khedoo Lai your good opinion regarding any 
point he might ask, and act accordingly." 

Their Lordships cnn find no trustworthy 
evidence that either Choonee Lai or Gunput, 
whilst thus acting and writing, accounted for 
the rents of this property toGropal or to Gropal's 
family ; and, finding the direct evidence on 
the part of the respondent thus corroborated, 
they concur in the conclusion of the Judges 
of the High Court, viz., that Kusba Tilhara 
was purchased by Clioonee Lai on his own 
account, though in the name of his eldest 
son. 

Their Lordships will next proceed to con- 
sider what is the effect of the evidence as to 
the banking ^o<e« established in 1844, from 
which a considerable part of the family 
wealth seems to have been derived. The 
appellant Gunput has contended broadly 
that in this kotee Choonee Lai had no in- 
terest. It is, however, unquestionable tlmt, 
after the dissolutiou of the partnership with 
Sreekishen the business was carried on in 
the joint names of Choonee Lai and Gunput 
Lai ; and the Principal Sudder Ameen, 
though his decree in other respects was 
adverse to ihe respondent, gave effect to the 
ostensible title, and held that Choonee Lai 
had a half-share in this kotee, Gunput has 
represented that, after the establishment of 
his brothers in separate shops, he remained in 
his father's original shop as a gomastah at 
50 rupees per mensem. It is very difficult 
to believe that, by his earnings in this capa- 
city, or by means of any other separate 
employment, he accumulated money enough 
to pay, in 1835, 7,500 rupees for the lease of 
Coorkihar ; to pay the price of the 8 annus 
of Gorabhurat purchased in his name in 
1842 ; and, finally, to esJablish this kotee. 
It seems to be far more probable that this 
business, which was originally carried on in 
partnership with Sreekishen Lai, the part- 
ner of Choonee Lull in the cloth-shop, was, 
in fact, established and carried on by Choo- 
nee Lai, though in the name and with the 
aid of the personal services of his youngest 
son. At all events, it lay upon Gunput, in 
whose dominion the books of this concern 
were, to show far more clearly than he has 
done that his father had either no interest 
or only a limited interest, in this concciii' 



And, upon the evidence as it stands, their 
Lordships can find no sufficient grounds for 
dissenting from the conclusion of the High 
Court that the banking-house was, at the 
time of his death, the sole property of Choo- 
nee Lai. 

In their Lordships' opinions the fate of 
the appeals must be determined by the find- 
ings upon these two questions — the real 
ownership of Kusba Tilhura and the inter- 
est of Choonee Lai in the banking kotee. 
For, whilst the respondent has broadly con- 
tended that everything which stood in the 
name of any member of the family belonged 
to Choonee Lai, so the appellants have as 
broadly contended that notiiing was Choo- 
nee's except that which stood in his own 
name, and that benamee transactions were 
unknown to the family. It is hardly possi- 
ble upon the evidence to draw a definite line 
between these two cases. The difficulty of 
doing so is greatly increased by the finding 
as to the kotee ; since, unless he had the 
separate interest, which he says he had, in 
that kotee, it is difficult to see whence Gun- 
put derived the funds by means of which 
many of the purchases in his own name were 
made. Their Lordships are not insensible to 
the difficulties of the other side. If the 
evidence as to the shops carried on in the 
separate names of Gofial and of the respond- 
ent and his sons had stood alone, their Lord- 
ships would have inclined to the opinion tliat 
they were separate property. It is, however, 
to be observed, as to these, that the respond- 
ent admits that the separate shops opened 
in his name or in the names of his sons, and 
all the investments made out of the profits 
of these shops, foim part of the joint family 
estate ; and their Lordships, for the reasons 
above given, have foimd that Mouzah Tilhara, 
the principal and almost the only property- 
alleged to have been purchased by Gopal out; 
of the profits of his shop, was in fact pur-> 
chased by Choonee L&l in the name of his 
son. The ikranamah, again, though it 
does not touch directly any of the proper- 
ties in dispute, aflfords a strong inference in 
favor of the theory of separate interests 
and sepaiate transactions; and it is difficult 
to explain why so elaborate a contrivance 
should have been adopted in order to shif^ 
property belonging to tlie father from the 
name of one son to that of another. TIiq 
case is one which a native Punchayet, coixi^ 
posed of persons conversant not only witii 
native customs, but with the circumstances 
of this family, knowing what questions to 
put to the parties, and whal accounts to cctl 
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fooTy and <»pable of mderstandlng SQoh tic* 
oooAta when produced, would proj^bly hav^ 
been more .oompeteat than anj Court of 
Justice in India or England to try aatis- 
factorily. Their Lordships have^ in this 
oase, felt much doubt and difficulty in deal* 
log with a record the value of which is by 
no meaos in proportion lo its bulk, and 
with the conflicting judgments of two 
Indian Courts. But, upon the whole, and 
for the reasons above stated, they have 
come to the conclusion that it is their 
duty to advise Her Majesty not to disturb 
the carefully considered judgment of the 
High Court, so far, at least, as relntes to the 
acquisitions of the family in the lifetime of 
Choonee LaL As to those whioh have been 
made after his death, the eight annas of 
Bockergunj, purchased in Oonput's name, 
eannot be supposed to have been purchased 
otherwise than out of the family funds in 
Gunput's hands. There is more difficulty 
in respect of the lease of Koorhihar which 
has been renewed in the name of the appel- 
lant Foonpoon Koonwur. But their Lord- 
ships are of opinion that she has failed to 
show, as she might have shown, that this 
renewal was paid for by her own funds. 
They believe, on the evidence, that the 
money oame from Guaput, and if it came 
from Gunput it must be presumed, like the 
purchase-money of Backergunj, to have come 
from the family funds. Therefore, on this 
point also, their Lordships think the judg- 
ment of the High Court should be affirmed. 

On the argument of the appeal it was 
contended for the appellants, and admitted on 
behalf of the respondent, that the decree of 
the High Court would in any case require 
S4>me qualifications. Their Lordships are 
;ilso of that opinion ; but, as at present 
ailvised they are not sure that it will require 
auy alterations except the introduction of a 
ileclaration that the separate shops carried 
on in the separate names of the respondent 
tmd of his two sons, and also the landed 
properties admitted by the respondent to 
liave been purchased out of the profits of 
those shops, and to be under his control, 
are also part of the estate of Choonee Lai, 
! deceased ; uid that, in estimating the half- 
Bhare of the respondent in that estate, he 
should give credit for those assets, and any 
other portion of the estate in his possession 
or control. 

Having regard to tiie neoessaiy alterations 
in the decree: and to the natiure of the suit, 
their Lordships think that each party should 
\ittwr their own eosta of the appeal. 



The form of tbe decree, as altnied, in pmr 
suanceof i}mv liordflhips* reeommendatton, 
will be as follows :— 

It is ordered and decreed thai the decree 
of the Lower Court be aud the same is hei«by 
reversed, and the suit of tlie plmntiff, Ehe- 
doo Lai, for a half share of all the property 
real and personal left by his &ther, Cltoonee 
Lai, deceased, decreed : And it is declared 
that the estates and landed property stand- 
ing in the names of Gopal Ohund and Gun- 
put Lad, or of any other person or persons, 
benameet or in trust ftr them or any of them, 
are the property of the said Choonee Lai 
deceased, and acquired with his funds : And 
it is further declared that the lease of Mou- 
zah Koorkihar was renewed with the funds, 
not of Mussummat Poonpoen Koonwur, but of 
the family, whioh were then entrusted to 
the defendant the said Gunput Lai : And it 
is further declared that the bankii>g house as 
well as the house property claimed were the 
sole property of the said Choonee Lai de- 
oeased : And it is further dechired that the 
shops carried on in the separate names of 
the said plaintiff Kb edoo Lai, and of each of 
his two sons, and Mouzahs Budun and Hur- 
chundpore and Rughoonathpore and Jheketea 
in Kotumba, and ^ two houses and coach- 
house ill Street No. 4 of Sahebgunj, which 
are all mentioned in the written statement 
of the plaintiff, Ehedoo Lai, and any 
other property standing in the names of 
the plaintiff and of his two sons, or any of 
them or yf any other person or persons, 
benamee, or in trust for them or any of them, 
were also the property of Choonee Lai, and 
part of his estate : And it is further declared 
that the said plaintiff is entitled to a half 
share of the estate of bis father Choonee Lai 
deceased ; but that in estimating such lialf 
share the plaintiff is to be charged with the 
value of such of the above-mentioned pro- 
perties as are in the possession or control of 
him or of his said sons or any of them, and 
with the mesne profits thereof: And it is 
further declared that the said plaintiff is 
entitled to recover 17,675 rupees and 13 
annas, being a moiety of the sum of 35,151 
rupees aud 10 annas, being part of such 
estate, and fixed by the said Lower Court 
as the mesne profits of the said banking 
house : And it is further declared that the 
said plaintiff is also entitled to a half share 
of all mesne profits obtained from the landed 
property left by the said Choonee Lai 
deceased since the date of his demise. And 
it is further declared that the defendant 
Mankee Koouwur, the wife of Gopal Chundi 
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one of the sons of the said Choonee Lai 
deceased, who ia said (o be missing, is enti- 
tled to maintenance oat of the said estate, 
which will be awarded by the said Lower 
Court in execation, if required : And it is 
further ordered and decreed that the said 
defendant Anundee Eoonwur as the widow 
and heiress, according to Hindoo law, of the 
said defendant Gunput Lai (now deceased), 
from and out of the estate and effects, if 
any, which may have come into her hands 
or into her possession, do pay the said plain- 
tiff the sum of 3,012 rupees, being the 
amount of costs incurred by him in the 
High Court of Bengnl, with interest thereon 
at the rate of 12 per cent, per annum from 
the date of the decree of the said High 
Court to the date of realization thereof: 
And it is further ordered and decreed that 
the said defendant Anundee Koonwur, as 
such widow and heiress in like manner, and 
from and out of the same estate and effects, 
do pay to the suid plaintiff the costs incurred 
by him in the Lower Court, with interest 
thereon at the rate aforesaid, from the date 
of the decree of the said Lower Court to 
the time of realization. 



The 2Qd May 1872. 

Present : 

Sir Jamf^s W. Colvile, Sir Montague E. 
Smith, and Sir Robert Collier. 

Limitation^ Act XIV of 1859 «. 20— Bond Jide 
Proceeding to keep alioe Decree — Petition 
for Execution of Money attached in another 
Suit. 

On Appeal from the High Court at Cal- 
cutta,''^ 

Roy Dhunput Singh 

venus 

Madhomotee Dabia. 

A petitioa presented bond Jide by a decree-holder for 
execution in one suit of money attached in another suit 
is apriiceeding taken within the meaning of ». 20 Act 
XI V of 1869, to enforce or keep in force a decree. The 
fact that it was in the end abortive, does not take from 
it the character of a proceeding to enforce the decree. 

In this appeal the only question which 
nrises is, whether within three years preced- 
ing the applicntion for execution made in the 
Court below any proceeding hnd been tnken 



* From the judgment of Glover and Hobhouse, JJ., 
dated llth February 1870, 13 W. R., 164. 



to keep the original decree in force ; the 
question depending on the 20th Section of 
Act XIV of 1859. The precise date of the 
original decree has not been stated, but that 
date is immaterial, because the question is 
whether there was any proceeding within 
three years preceding the application for exe- 
cution which was made on the 24th April 
1869 ; and undoubtedly it must be shown 
that within three years of that date some 
proceeding was taken to keep the original 
decree in force. 

The first proceeding relied on is a former 
application or suit for execution, the petition 
in which bore date the 12th December 1865, 
under which there was an order for the sale 
of a putnee talook, which was to take place 
on the 26th February following. On the 
day of the sale, by agreement, an order was 
made for the postponement of the sale for 
two months, and upon that order being made, 
it was further ordered that the case be struck 
off the file. It was contended for the appel- 
lant that this execution suit must be con- 
sidered to have continued in living force, 
although by the suspensory order no proceed- 
ings were to be taken by way of sale for two 
months, and that the three years did not 
conomence to run until the end of these two 
months. Their Lordships do not think it 
necessary to decide that question ; they 
desire to give no opinion judicially upon it ; 
having come to the clear opinion that the 
proceedings which were founded by the 
subsequent petition of the 20th March 1865 
are sufficient to take the case out of the 
operation of the limi ration. 

The petition of the 20th March 1866, 
which was filed before the above-mentioned 
period of two months had expired, after 
referring to the decree, and to the executioa 
and the postponement of the sale, alleges 
that the judgment-debtor had subsequently 
taken out a decree against a debtor of his 
own, and sued out execution, and caused 
some property to be sold, and that the pur- 
chase-money, an amount of 551 rupees, was 
received on deposit, and then the petitioneir 
proceeds, " while my execution was pending 
"I caused the amount belonging to the judg- 
'' ment-debtor to be attached and file this 
*' petition, and pray that my execution suit 
" may be restored to the file, and that the 
"aforesaid attached amount, Rs. 551, l>e 
" paid to my mookhtar." 

This petition, if bon& fide, would clearly 
be a proceeding to enforce the judgment ; its 
object being to obtain execution of the money 
attached. It was referred to the officer oF 
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the Coort, and the officer upon that reference 
found that no moneys were attached in exe- 
cution of the decree in which the petition 
was filed, that is the decree in the present 
suit, but that certain moneys had been 
attached in another suit between the appel- 
lant and the respondent. The report is 
dated on the 3rd of May. On the 12th of 
May an order of the Court is made upon it, 
which has the following preamble : '* Where- 
'* as no money has been attached, no orders 
*'can be passed for the payment of such 
''money, nor can other steps be taken. It 
"is accordingly ordered that the case be 
'< struck off (he file and the mookhtarnama be 
" returned.** It seems to result from the re- 
port of the officer of the Court, and the order 
made upon tiiat report, that no execution 
could issue upon the petition in consequence 
of the money not having been attached in this 
suit, and that there was another suit between 
the same parties, in which that sum of money 
had been attached. 

It is said that this proceeding cannot be 
held to be one to keep tiie judgment in force, 
because it was a petition to obtain execution 
of a sum of money which it was not possible 
that the execution could reach, and that that 
must have been so to the knowledge of the 
decree- bolder. It seems to their Lordships 
^at these circumstances really afiecl only the 
bona fides of the proceeding. If their 
Lordships could infer from these facts that 
the petition was a colourable one, not really 
with a view to obtain the money ; if they 
could come to that conclusion, in point of 
fact, the proceeding would not be one con- 
templated by the statute ; but their Lord- 
ships cannot come to that conclusion]. It 
appears that the decree-holder really desired 
to obtain execution of this money, and the 
fair inference is that he had mistaken the suit 
in which he could apply for execution, and 
haviujir the attachment in another suit, he, by 
mistake, applied for execution in the present 
one, in which he had not obtained the previous 
attachment which is necessary to ground 
execution. 

Then, assuming it to be a bona fide pro- 
ceeding, which failed in consequence of that 
mistake, their Lordships think that the 
original petition was a proceeding to enforce 
the jndgmenr, and to have execution of it ; 
that it was a continuing proceeding duly 
prosecuted by the appellant up to the time of 
the report, and further up to the time when 
the judgment was finally given ; and that 
daring the whole of such pendency the 
decree-holder must be considered as going on 



with one and the same proceeding. Their 
Lordships do not consider that the fact thnt 
it was, in the end, abortive, takes from it the 
character of a proceeding lo enforce the 
decree. The consequence will l»e tliat the 
12th May 1866, when the petition was dis- 
missed, is the date from which the three 
years ought to commence to run. This deci- 
sion is entirely in accordance with the judg- 
ment of this Committee in the case of 
Maharajah Dheraj Chund Bahadoor and 
Bulram Singh, and does ^not conflict with 
any case to which their Lordships have been 
referred. 

The result is that their Lordships will 
humbly advise Her Majesty to allow this 
appeal and to order that the judgment under 
appeal be reversed, and that in lieu thereof 
the appeal to the High Court be dismissed, 
and the judgment of the first Judge be 
affirmed, with costs. The appellant will 
have the costs of this appeal. 



The 17th May 1872. 

Present : 

The Hon'ble P. B. Kemp and P. A. Glover, 
Judges, 

Hindoo Law — Suit by Reversionary Heirs — 
Alienations by Widow made 50 years ago^» 
Evidence of Legal Necessity — Presumption — 
Adoption — Onus Probandi, 

Case No. 91 of 187L 

Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbboom, 
dated the I6th January 1871. 

Cliowdhry HerasutooUah (Defendant), 
Appellant^ 

versus 

Brojo Soondur Roy and others (Plaintiffa), 
Respondents. 

Mr. Woodroffe and Baboos Romesh Chunder 
Milter and Mohinee Mohun Roy for 
Appellant. 

Mr, Branson and Baboo Tarinee Churn 
Ghose for Respondents. 

In a suit by the sons of the reversionary heir of a 
Hindoo ancestor to recover property sold by his widow 
60 years ago to the defendant s predecessors, the Court- 
considering the unreasonableness of expecting direct evi- 
dence of legal necessity for the alienations in question 
after so great a lapse of time, the adequacy of the con- 
•si^eration given by the purchasers, the due registration 
and publication of deeds 50 year^ old aod CQDtaixung a 



Digitized by 



Google 



n 



CMl 



tttfk WteBKLY RBtoRTBH. Rutings. [Vol. XvlII. 



rebiUl Of legal necessity, the proved knowledge of the 
alienations at the time they were made by the then 
reversionary heir, his conduct and silence up to the time 
of his death, or for nme years after the widow's death 
when the succession opened ont to him, and ^e delay 
made by his sons in bringing this suitr— held the de- 
fendants entitled to a strong presumption in their favor, 
which had not been rebutted by the plaintiffs, that their 
predecessors purchased the estates in question after due 
enquiry, and after satisfying themselves in good faith of 
the existence of a legal necessity for the sale thereof. 

Where the factum of an adoption was admitted, or at 
all events not questioned, in the Lower Court, the status 
of the adopted son had been recognized by the family 
for many years, and the adopted son died possessed of his 
adopting father's property and performed his shradh— 
Held that the strongest presumption arose in favor of 
the validity of the adoption, and that the onus was on 
those who questioned it in appeal to prove that the cere- 
monies necessary to render it valid were omitted er not 
performed. 

G/opJw, /.—This was a suit by the 
plaintiffs, calling themselves the reversionary 
heirs of Radha G^bind Roy, to recover cer- 
tain landed property from the hnnds of the 
defendants to Whose predecessors it had been 
illegally sold by Eanchuu Monee EVossee, 
t^je widow of the said Radha Gobind. The 
plaintiffs allege that the widow having only 
a life-interest in the estate was incompetent 
to alienate any part of it except for such 
proved necessity as the Hindoo law allows, 
and that there was in fact no such necessity. 

The plaintiffs are the sons of Binode Lall 
Roy, who in the genealogical tree at the 
head of the plaint is set down as the son of 
Sbam Soondur Roy, but who in the plaint 
itself is described as the great-grandson of 
Kanchun Monee's fatber-in-law. They claim 
two items of property : No. 1, Mouzah 
Gobindpore, sold by Kanchun Monee to 
Mirta Akbur Ali on the 25th of Chyet 1225 
B.S., corresponding with April 1819 A.D., 
for Rs. 6,001 ; and No. 2, Turuf Jogye 
to Atabur Hossein on the 7th of Kartick 
1277 B.S., or October 1820, for Rs. 10,500. 
Property No. 1 also was afterwards sold to 
Atabur Hossein, and his descendants are the 
present defendants. 

The defendants replied (1) that Binode 
Lall Roy was not the son of Sham Soondur, 
and that the plaintiffs, therefore, has no locus 
standi; (2) that the suit was barred by limi- 
tation ; and (3rd) that their ancestor pur- 
chased ^the property for valuable considera- 
tion in good faith, believing that the widow 
had the right to sell in consequence of a 
legal necessity. 

On the back of this written statement 
there is a note by the Subordinate Judge to 
the effect that the defendants through their 
vakeel qualified their allegation regarding 
Binode Lall Roy ; they admitted that he 
17M an adopted son of Sham Soondur Royi 



bat dented that the usual ceremonies en- 
joined by Hindoo law in cases of adoption 
had been carried out 

Kanchun Monee Dossee died at Brinda- 
bun in the district of Muttra, North- Western 
Provinces, many years after the alienations 
were made. The dato of her death is alleged 
by the plaintiffs to have been the 4th of Jyst 
1266 B.S. There was a good deal of argu- 
ment in the Court below as to her position 
at Brindabun, the defendants alleging that 
she had become a Boystobee, and had in 
consequence retired from all worldly associa- 
tions. The Subordinate Judge found no 
proof of such retirement, and the question 
was not pressed before us on appeal. 

The Subordinate Judge fixed and tried 
five issues, two in bar, viz.^ champerty and 
limitation, and three on the merits : — 

(1.) Whether Binode Lall Roy was the 
adopted son of Sham Soondur according to 
the requirements of Hindoo law ? 

(2.) Whether Kanchun Monee got the 
property as heiress of her husband, Radha 
Gobind, or in gift from him ? and 

(3.) Whether the sales by Kanchun Mo- 
nee were made for such necessity as the 
Hindoo law recognizes and allows ? 

That first issue was fixed in consequence 
of the interference in the suit of a vakeel, 
with whom the plaintiffs had on the 27th of 
Magh 1276 entered into an agreement stipu- 
lating to give him a 6-anna share of any 
property recovered from the defendants, the 
vakeel carrying on the suit on their behalf 
at his own expense. Whilst the suit was 
pending, the vakeel withdrew, or alleged that 
he withdrew, his aid from the plaintiffs, and 
both parties filed a petition to that effect. 
On reading that petition, the Subordinate 
Judge rejected the defendant's plea of cham- 
perty, and disposed of the issue in fiivor of 
the plaintiffs. 

On the second issue in bar, he found that 
Kanchun Monee died on the 3rd Jyst 1266, 
and that this suit instituted on the 30th 
Bysack 1277 was therefore in time. 

On the merits he found (1) that Binode 
Lall Roy was adopted in due form and that 
the plaintiffs were therefore the heirs of 
Kandiun Monee ; (2) that Kanchun Monee 
took the property as heiress of her husband, 
and not by gift from him ; and (3) that the 
defendants had failed to prove the necessity 
for the sales. 

The result was a decree for the plaintiffs 
with costs and interest. 
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The defendants appeal on the following 
gtounds :— 

(1.) The plaintifi's suit is barred by 
fimitation. 

(2.) There is no proof of Binode Lall 
Roy's legally yalid adoption. 

(3.) The plea of legal necessity for the 
sales has been sufficiently proved. 

The petition of appeal consists of thirteen 
clauses, but these three sufficiently include 
all the points which we shall have to consider. 

On the first point, Mr. Woodrofie on behnlf 
of the appellants contends that as the plaint- 
ifli have brought their suit admittedly eleven 
years after Eanchun Monee's death, the 
burthen of a very distinct proof is upon them 
to show the precise date of that death, and 
that they come within 12 years of that date. 
He contends that the evidence adduced by 
the plaintiffs on this point is altogether in- 
sufficient and unsatisfactory. 

We have had this evidence read to us, and 
it appears to me worthy of credit. It is the 
evidence of witnesses entirely unconnected 
widi either party to this suit, and who can 
have no sort of interest one way or the other. 
It is corroborated in the strongest manner by 
the Khatta books of the idol house of Brin- 
dabuH for 1265-66 B. S., and I think it proves 
that Kanchun Monee died at Brindabun on 
the 3rd or 4th of Jyst 1266. It cannot be 
supposed that these books were interpolated 
or fabricated for the purposes of this suit. 
Something was made of a supposed discre- 
pancy between the Brindabun books and 
the Bnshna House accounts filed by the 
plaintiffs. In the former the death of Kan- 
chun Monee is mentioned as having taken 
place in Jyst 1266, whilst various items of 
expenditure on account of her shradh are 
entered in the plaintiffs^ accounts as having 
been disbursed in Assar 1265. I think that 
Mr. Branson's explanation of this discre- 
pancy, viz., that zemindaree accounts are 
made up according to the "Punyah" is a 
reasonable one ; and it seems quite clear that 
if the Bashna accounts had been open to the 
objection now taken, such objection would 
have been strongly urged in the Court below 
where the mistake would have attracted 
immediate notice. The only reasonable ex- 
planation of nothing having been made of 
this apparent discrepancy between the two 
accounts is that nothing could be made of it, 
and that the difference of date was explicable 
by the different ways in which the two khat- 
tabs were kept. 

On thb pai't of the case I think that the 
Subordinate Judge was folly justified in 



finding that Kanchun Monee died in Jyst 
1266, and that from the date of tlie succes- 
sion opening out to them the plaintiffs have 
brought their suit within the statute limit of 
12 years. 

Another point in connection with the issue 
of limitation was raised by Mr. Woodroffe, to 
the effect that there was evidence to show 
that Eanchun Monee took the property in 
dispute as Shebait of the idol during Radha 
Globind's lifetime, and that her position, 
therefore, was not that of a Hindoo widow at 
all ; and that if this were so, Kanchun 
Monee's possession was from the first adverse 
to the members of Radha Gobind*s family, 
and that the period of limitation ran out 
even before Elanchun Monee retired to Brin- 
dabun. 

There is no sufficient evidence, I think, 
that Kanchun Monee took the properties as 
shebait of an idol. That the Hoodah might 
have been originally purchased in the name 
of an idol is likely enough, but there is no- 
thing to show that the estate was ever con- 
sidered or treated as endowed property. 
On the contrary, we find the purchaser 
Radha Gobind, within a few days of the 
Government auction-sale, disposing of one 
of the mouzahs (Hareerampore) of the 
Hoodah to Sham Soondur Roy. 

Moreover, in the deed of sale of Kartiek 
7th, 1227, Kanchun Monee describes the 
property as the self-acquired property of 
her husband. In the other deed of sale 
dated Bysack 1226, there is no doubt a 
recital to the effect that the Hoodah is re- 
corded in Kanchun Monee's name in con- 
junction with the idol, but this would not 
be evidence of the fact that she was in 
possession of the zemindaree on an independ- 
ent title. On this point I see no reason 
to differ from the finding come to by the 
Subordinate Judge. 

We now come to the question of the 
adoption of Binode Lall Roy, and Mr. Wood- 
roffe contends that the Subordinate Judge 
was mistaken in supposing that the defend- 
ant's vakeel made any such admission as is 
recorded on the back of the defendant's 
written statement. Mr. Woodroffe admits 
that, if authority to adopt be proved, it 
would be for his clients to show that an 
adoption made under that authority was 
invalid by reason of any of the requisite 
ceremonies having been omitted. The point 
has been ruled in Sabo Bewa v, Nuboghun 
Mytee, XI Weekly Reporter, 880. 

It seems to me impossible to hold that 
there was any contention m the Court below> 
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either as to the authority to adopt, or as to 
the factum of the adoption. The Subordi- 
nate Judge was a native gentleman conduct- 
ing the trial in his own lan^unge, and it 
cannot be supposed that he made any mistake 
as to the admission made by the defendant's 
vakeel. The body of the written statement 
contains a distinct dfniai of the fact that 
Binode Lall Roy was the son of Ram Soon- 
dur at all, and this is afterwards qualified by 
the vakeel conducting the case by an explana- 
tion that what was meant was that Binode 
Lall was not the sou of the loins of Sham 
Soondur, but that he was an adopted son of 
his, albeit the adoption was not valid in con- 
sequence of tiie omission of the necessary 
ceremonies. Had the Subordinate Judge 
been mistaken on this point, there would 
have been an immediate objection taken to 
the issue fixed by him, which was whether 
Binode Lall Roy had been adopted according 
to the Hindoo Shastras, meaning thereby 
with due ceremonial observances, and after 
his decision there would no doubt have been 
an application to admit a review of judgment, 
had the Subordinate Judge's mistake given 
the defendants such a good ground for 
objection. 

It seems clear, moreover, from the nature 
of the questions put to the plaintifi's witness- 
es, that the point at issue was not the adop- 
tion itself, but whether that adoption was 
properly carried out. And there is a con- 
siderable body of evidence to the fact that 
Binode Lall Roy perfoimed the shradhs both 
of Sham Soondur and of his widow Apurva 
Monee, and was in possession of the family 
property after Sham Soondur*s death. 

This being so, it was for the defendants 
to prove that the adoption was bad for want 
of the necessary ceremonies, and it is not 
too much to say, that they have not mnde 
the slightest attempt to do so. Their wit- 
nesses speak to the fact of a general belief 
that Binode Lall Roy was adopted, and one 
of them saya distinctly that Binode Lall 
was adopted, but none of them put forward 
any doubt as to the adoptions being valid 
by reason of the omission of ceremonies. 
And when we find that Binode Lall acted 
for many years as the adopted son without 
objection taken by any one, that he died 
possessed of his adopting father's property 
and performed his shradh, the presumption 
is of the strongest that the adoption was a 
valid one. At all events it was for the 
defendants to show that it was not. There- 
fore on this point also I agree with the Sub- 
ordiuate Judge. 



The third objection is really the substan- 
tial one, namely, that there is sufficient proof 
on the record that the sales were made by 
Eanchun Monee for such necessity as the 
Hindoo law allows. Mr. WoodrofFe, however, 
contends that, under the very peculiar cir- 
cumstances of this case, it was for the plain- 
tiffs to show why a quiet and bona fide 
possession of 50 years should be disturbed, 
and thai the onu$ of proving that theie waa 
no necessity for the sales rested with the 
plaintiffs. 

It seems to me that no precise rule caa 
be laid down in cases like this, but that each 
case should be decided according to its owq 
peculiar circumstances. Ordinarily, a re- 
versioner would be entitled to call upon a 
purchaser to show that he had made enquiry 
before buying, and had satisfied himself of 
the existence of the alleged necessity. But 
in this case direct proof of such enquiry and 
of such satisfaction is impossible. The 
sales were effected in 1225 and 1227 B. S., 
corresponding with 1819-1820 A. D., or 
more than 50 years ago, and the property 
itself is now in the third line of descent from 
the original purchasers. It has been said 
that the fact of there being Government 
revenue due at the time, and that the estate 
was on the point of being put up for sale in 
consequence of such default, were matters 
that could have been easily proved on the 
part of the defendants by a reference to the 
Collector's office. But this is a mistake. 
Records of this unimportant kind are by the 
orders of Government destroyed within a 
few years, and the papers now in question 
must undoubtedly have been destroyed many 
years ago. The original purchasers are dead, 
and they would have been the only persons 
who could have given direct evidence of there 
having been a full and satisfactory enquiry 
as to the existence of a legal necessity on 
Elanchun Monee to sell. Mr. Woodroffe 
argues that the recital in the deeds, that 
Government revenue was due, and that the 
estate was going to be sQld in consequence, 
is in itself pioof of the legal necessity, and 
the case of Womesh Chunder Sircar v. 
Digamburee Dossee, (III Weekly Reporter, 
154) has been quoted in support of the 
proposition. I do not think that the case 
in question decides this point. There is a 
remark, no doubt, in the judgment that a 
recital in a deed is "one species of evidence," 
but the case was not decided on the evidence 
afforded by any such recital. 

It has been held, however, in Rajaram 
Tewaree v. Luchmun Pershad, XII Weekly 
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Reporter, 478, that a recital Id a deed of sale 
which, if trne, showed that there was a 
necessity for borrowing, made it incumbent 
on the Court trying the case to raise an issue 
on the subject, but this was done in the pre- 
sent case. 

The Privy Council in the case of Raj- 
lukhee Debia vs. Gokool Chunder Chowdhry 
(12 Weekly Reporter, P. C. 47), have laid it 
down that a recital in a deed of sale by a 
Hindoo widow is not of itself evidence of 
necessity, and this I take to be the settled 
law of the question. 

But there mnj be circumstances as stated 
in the Privy Council decision just quoted 
that may raise a presum^ttion tliat the trans- 
action was n fair one and justified by Hindoo 
law although direct proof of necessity may 
be wanting. 

In the well-known case of Hunooman Per- 
shad Pandey v, Mussamut Babooee Mundraj 
Koonwree, VI Moore, 393,* the Privy Council 
ruled that a lender is bound to enquire into 



♦ The 26th July 1856. 

PreterU: 

Lord Justice Knight Brace, Sir Edward Kyan, Lord 
Justice Turner, Sir John Patteson, and Sir Lawrence 
Peel. 

Mortgage — Ancestral Estate — Charge by Manager — 
Onus Probandi — Preemption — Trial of Iswee — Con- 
struction {of hiaiioe Deeds and Contracts). 

On Appeal from the Sudder Court at Agra, 

Hunooman Pershad Pandey 

versus 

Mossamut Babooee Mundraj Roonweree. 

Prinoiples upon which the Courts in India are to decide issues 
depending before them. 

Natire deeds and contracts ought to be construed liberally, 
regard being had to the real meaning of the parties, rather than 
to the form of expression. 

Under the Hindoo law, the right of a bond fide incnmbranoer 
who haa taken from a de facto manager a charge in lands created 
bonesUy, for the purpose of saring the esUte, or for the benefit 
of the estate, is not (provided the cireumttanoes would support 
the oharge had it emanated from a de facto and dejure manager) 
aflbeted by the want of union of the cfo facto with the de jure 
title. 

The question as to the onus of proof in such cases is one 
not eapaUe of a general and inflexible answer ; but the pre- 
somptioQ proper to be made will rary with eiroumstanoes. 
Thus, a mortcagee, who is setting up a charge in his favor 
made by one whose title to alienate he knew to be limited, 
musk prove the fitets which embodify the representations 
made to him of the alleged deeds of the estate and the 
motirea influencing his immediate loan ; but such proof 
must not be required firom one not an original party, after 
a lapse of time and enjoyment and spparent acquiescence. 
Wliere also a chance is created by the substitution of a new 
•eenrity for an older one, and the consideration for the older 
one waa an <^d precedent debt of an ancestor not previously 
questioned, the presumption will arise in (avor of a consider- 
ation that binds the estate. 

Under tbe Hindoo law, the power of a manager for an 
infknt heir Uf charge an ancestrsJ estate is a limited and 
qnalifled one to be exercised in a case of need, or for the 
benefit of the estate. Where the oharge is one that a prudent 
owner would make in order to benefit the estate, the 
bondfide lender is not aflseted by the precedent mismanage- 
ment of the estate. The leader is bound to enquire into the 
oeoeasities for the loan, and to satisfy himself that the manager 
Is acting for tbe benefit of the estnte. But if he does so enqidre 
•od aets honestly, the real existence of an alleged suflldent and 



the necessities of the loan and to satisfy 
himself as well as he can. And if he does 



reasonably-credited necessity is not a condition precedent to the 
validity of his oharge, and he is not bound to see to the appUoa- 
tion of the money. The mere ereation of a charge by a manager, 
securing a proper debt, cannot be viewed as improvident 
management ; and a bondfide creditor should not suffer when he 
has acted honestly and with due caution but is himself deceived. 
Mode of taking accounts when the defendant is mortgagee in 
possession. 

Knight Bruce, L.J. — The complainant in the oricpnal 
suit was Lai Inderdowun Singh, described in the plaint 
as proprietor of the Raj of Pergunnah Munsoor Nuggur 
Bustee. The suit was against the present appellant, the 
chief defendant, the mother of the complainant. The 
complainant sought by his plaint the possesion of cer- 
tain immoveable property described in his claim, the 
particulars of which it is unnecessary to state. He 
sought also to set aside a mortgage-bond, bearing date 
As^ Sooud Poomumashee 1246 Puslee, set up by tbe 
appellant; to oust the appellant as mortgagee in the 
Collector's records, and to recover mesne profits. 

To Uiis suit the defendant put in his answer. The 
title of the complainant to the lands as heir was not 
denied by the answer; but the defendant alleged his 
title as mortgagee (except as to some birt lands, the 
claim to which was abandoned in the suit, and to which 
it is unnecessary further to refer). The substantial dis- 
pute between the parties was, as to the lands for which 
the suit proceeded, whether the defendant could resist, 
under his title as mortgagee to the extent of that inter- 
est, the title of the complainant as heir and proprietor 
of the lands. 

It is unnecessary to enter in detail into the pleadings 
or proceedings in the suit It is sufficient to state that, 
in the result, the Sudder Ameen decided in favor of the 
security, dismissed the claim generally; but that on 
appeal from that decision, the Sudder Court decided 
against the security, and in substance granted the relief 
asiced by the plaint, except in so far as it was aban- 
doned. 

The reasons for the decision of the Appellate Court 
are contained in their judgment. The Court says:—" The 
question with which the Court have first to deal, respects 
the right of the Ranee to execute the instrument before 
them." They then ren^ark " that the bond itself assigns 
to the Ranee a proprietary character, and that it was not 
amongst the defendant's pleas that the Ranee acted as 
her son's guardian, but that he has claimed for her the 
proprietary character, both in his answer to the plaint, 
and still more broadly and unreservedlv in his answer 
to the pleadings in appeal. The plaintiff, on the other 
hand, has throughout argued for the avoidance of the 
bond, by denying the Ranee's proprietary title in any 
way; and such being the issue joined between tbe 
parties, the Court looking to the fact that the estates in 
dispute unquestionably devolved on the plaintiff, to the 
exclusion of the Ranee, on the death of the plaintiff's 
father, Raja Sheobuksh Singh, have no hesitation in 
declaring that even on the assumption that the Ranee 
voluntarily executed the bond, and received full consi- 
deration for it, the bond is not binding on the plaintiff, 
and that neither he nor his ancestral property can be 
made liable in satisfaction of it It is needless* for the 
Court, their enquiries being thus stopped in limine, to 
enter on the real merits of the transaction as between 
the Ranee and Hunooman Persad Panday." 

Their Lordships collect from this judgment that the 
Court thought that a bar was interposed by the pleadings, 
and by the Ranee's act of assumption of proprietorship, 
to the further consideration whether the appellant's 
charge could in any character be sustained against the 
estate. 

The Court did not enter upon the question of the valid- 
itv of the charge, in whole or in part, as a charge effect- 
ed by a de facto manager, or proprietor, whetlier by 
right or by wrongful title, nor advert to the fact that 
the charge included some items of former charge wholly 
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enquire and acts honestly, the real existence 
of an alleged and reasonably credited neces- 



nnaffected by the objection which tbey considered of so 
much weight. 

This ju(^ment may be considered under the following 
points of view : — 

First. — Did the appellate jurisdiction rightly construe 
the pleadings, and take a right view of the issues framed 
under the direction of the «Judgef according to the prac- 
tice of those Ck>urts ? 

Secondiy,-^D\d it take a right view of the relation in 
which the Ranee intended to stand to her son's estate ? 
andf 

7W(%. — Did it consider the point, whether the rights 
of these parties could wholly depend upon the question 
whether that relation was duly or unduly constituted ? 

On the first point their Lordship's think it right to 
observe that it is of the utmost importance to the right 
administration of justice in these Courts that it should be 
constantly borne in mind by them that by their very 
constitution they . are to decide according to eauity and 
good conscience; that the substance and merits of the 
case are to be kept constantly in view; that the sub- 
stance and not the mere literid wording of the issues is 
to be regarded ; and that if, by inadvertence, or other 
cause, the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity should be 
afforded by amendment, and if need be, by adjournment, 
for the decision of the real points in issue. 

But their Lordships ihink that, if the wording of the 
issues be carefully considered, it will be found that the 
issue in substance is, whether the charge under the in- 
strument bound the lands. The words in which the 
Principal Sudder Ameen states the issue on the point 
are: ** whether it (the mortgage-bond) ought to have 
effect against the mortgaged villages." It was not an 
issue limited to the particular description or character 
in which this act was done, and a misdescription or 
error in that respect would not have been fatal to the 
charge. Consequently, their Lordships cannot agree 
with the Sudder Dewanny Adawlut, upon the first point, 
that the real question in dispute between these parties, 
namely^ whether the charge bound the lands in the hands 
of the heir, was not substantially included in the issues 
which were evidently intended to raise it. Neither can 
their Lordships adopt the reasoning on the conclusion 
of the Sudder Dewanny Adawlut upon the second point 
as to the relation in which the Ranee meant to stand, 
and substantially stood, to the estate of her son. 

Deeds and contracts of the people of India ought to 
be liberally construed. The form of expression, the 
literal sense, is not to be so much regarded as the real 
meaning of the parties which the transaction discloses. 
Now, what is meant by the assumption of proprietorship 
on the part hi the lionee which the judgment ascribes 
to her? It is not suggested that she ever claimed any 
beneficial interest in the estate as proprietor ; had she 
done so, it would have been, pro tantOy a claim adverse 
to her son; and it is conceded by the respondent's 
counsel that she did not claim adversely to her son. The 
terms of "proprietor" and of "heir," when they occur, 
whether in deeds or pleadings, or documentary proofe, 
may, indeed, by a mere adherence to the letter, be con- 
strued to raise the conclusion of an assumption of owner- 
ship, in the sense of beneficial enjoyment derogatory to the 
rights of the heir ; but they ought not to be so construed 
unless they were so intended, and in this case their : 
Lordships are satisfied that they were not so intended. ' 
They consider that the acts of the Ranee cannot be 
reasonably viewed otherwise than as acts done on 
behalf of another, whatever description she gave to 
herself, or others gave to her: that she must be 
viewed as a manager, inaccurately and erroneously 
described as "proprietor" or "heir"; and it is to 
be observed that the Collector takes this view; fof 
whilst he remarks on the improper description of her 
as heir, or proprietor, he continues her name as "«i*r6wr- 
cikar" If the whole context of all these documents and 



sity is not a tiondition precedent to the 
validity of his charge. And again that the 



pleadings be taken into consideration, and the construc- 
tion proceed on every part, and not on portions of them, 
they are sufficient, in their Lordships' judgment, to show 
the real character of her proprietorship. 

Upon the third pointy it is to be observed that, under 
the Hindoo law, the right of a bond /ide incumbrancer 
who has taken from a de facto manager a charge on lands 
created honestly, for the purpose of saving the estate, or 
for the benefit of the estaite, is not (provided the ciroam- 
stances would support the charge had it emanated from a 
de facto and ae jure manager) affected by the want of 
union of the de/acio with the c2e jure title. Therefore, 
had the Raneee intruded into the estate wrongfully, and 
even practised a deception upon the Court of Wards, or 
the Collector exercising the powers of a Court of Wards, 
by putting forth a case of joint proprietorship in order to 
defeat the claim of a Court of Wards to the wardship, 
which is the case that Mr. Wigram supposed, it would 
not follow that those acts, however wrong, would defeat 
the claim of the incumbrancer. The objection, then, 
to the Ranee's assumption of proprietorship, in order 
to get the management into her hands, does not really 
go to the root of the matter, nor necessarily invalidate 
the charge ; consequently even had the view which the 
Sudder Dewanny Adawlut took of the character of the 
Ranee's act, as not having been done by her as guardian, 
been correct, their decision against the charge without 
further enquiry would not have been well -founded. 
It would not have been accordant with the principles 
of the Hindoo kw, as declared in Coleb. Dw. vol. 1, 

^302, and in the case of Gopee Chum Burral v, 
ussamut Ishwuree Lukhee Debia (3 S. D. A. 
Rep. 93), and as illustrated by the case cited for the 
appellant in the argument, against the authori^ of 
which no opposing decision was cited. Their Lordships, 
however, must not be understood to say that they see 
any ground of probability for the assertion that the 
Ranee really meant to deceive the Court of Wards, or 
the Collector exercising its authority, by any consciously 
false description of berseli The utie to this Kaj can- 
not readily be supposed to have been unknown in 
the Collector's office, nor is it probable that the Ranee 
could have deceived the office by such a false descrip- 
tion of herself. 

It is a circumstance worthy of remark, too, that the 
complainant does not ascribe this conduct to her in his 
plaint. The case that the plaint makes is not that she 
intruded upon him and assumed proprietorship ; the 
plaint itself says she had possession as guardian, that 
IS, as managing in that character; and on a review of 
the whole pleadings and documentanr evidence, and of 
the probabilities of the case, their Lordships think it a 
strained and untrue construction to assign any other 
character to her acts than that which the plaint ascribes 
to them, notwithstanding the use of terms inconsistent 
with it. For these reasons, their Lordships think that 
the judgment of the Sudder Dewanny Court cannot be 
support^ on the grounds which that Court has assi^ed. 
It then remains to be considered whether the ^ud|$- 
ment is substantially right, though the reasons assigned 
for it are not satisfactory or sufficient. 

If the evidence disclose, as it is contended for the 
respondents that it does disclose, no prima facU case 
of charge at all on this ancestral estate, then as the 
only bar to the resumption by the heir of his estate is 
the alleged mortgage title over it, the proof of which 
lies on the mortgagee, the complainant s title to the 
estate, to the mesne profits, and to the other relief is 
made out : but if, on the other hand, the evidence dis- 
closes even a primd/acie case of charge, some enquiiy 
Ht least ought, as it seems to their Lordships, to have 
been directed. 

The question then next to be considered is whether 
a prima facie case of a subsisting charge is mode oat 
by the appellant. This question involves the considera- 
tion of two points: first, the actual /actum of the deed; 
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presumption in radi cases varies with oir- 
eumstances and is regalated and dependant 
upon them. 



Now the best teat of the good faith of the 
purchasers of these properties and of their 
having satisfied themselves that there was 



and, next, the consideration for it First as to the 
/orfufw. The execution of the bond by the Ranee is 
stated by several of the attesting witnesses. It was 
argued, howerer, on behalf of the respondent, that the 
Court ought not to act on their evidence. Some discre- 
pancies, such, however, as are not unfrequently found 
in honest cases in native testimony, were dwelt upon. 
The Sttdder Ameen who decided this case originally has 
made some pertinent remarks on the confirmation 
which circumstances give to the oral evidence that the 
bond is the deed of the Ranee. Tim decision by 
a Nadve Judge, possessing the intelligence which this 
jodgment of the Sudder Ameen evinces, on a question of 
fact in issue before him, is, in the opinion of their Lord- 
ships, entitled to respect; he must necessarily possess 
superior knowledge of the habits and course of dealing 
of natives, and that knowledge would be likely to lead 
him to a right conclusion upon a question of disputed 
fact The Sudder Ameen observes, in substance, that 
possession went alon^ with this bond, and that the mort- 
wigee was inscribed in that character as proprietor on 
the records of the CJollector. He was therefore put in 
|K>sses8ion as mortgagee, and vas publicly known as 
mortgagee m the Collector's office. 

It 18 to be observed further that his receipt of the rents 
and profits of the lands included in this conveyance 
would dimmish, pro tanto, the annual income of the 
estate, which would come to be administered by the 
Ranee, and that this stete of things continued for several 
years after the execution of the bond. The Ranee's ig- 
norance, then, of such title, possession, receipt, and di- 
nuni^Uon. is, as the Sudder Ameen justly observes, not 
a probable supposition. It could be rationally accounted 
for only on one supposition— that the Ranee was a mere 
CTTpher, and entirely ignorant of that which was done in 
her name. This, however, does not appear to have been 
the case: she herself denied it on a subsequent contest 
as to the managership ; and the act of the Collector in 
bis decision upon that dispute, in puttuig her into the 
management, confirms her own statement of her capa- 
city. Had her incompetency been of so flagrant a cha- 
racter, aa the above hypothesis demands to be attributed 
toher, It is not reasonable to suppose that it would have 
been unknown in the Collector's office, nor is it reason- 
able to suppose that the management would have been 
c<»ifided to her had such been her character. It was 
argued, indeed, that she may have become by tiiat time 
capable ; but it is to be observed that a long course of 
neglect and mismanagement which is attributed to her, 
would not be a school of improvement 

It was argued that the complainant was not to be 
bound by the Ranee's allegations of her own competency 
1^ u ^*^ ^^^^ *® sweets of management, and 
would desire their continuance. Certainly the com- 
plainant is not to be bound by her assertion: but 
tt IS not the assertion that is relied on as confirmation, 
imt 18 reUcd on is the result of the contest, and the 
w^owiedgment of her as one competent to the manage- 
ment of the estate by an officer interested m its ristht 
admmistration. ** 

Thdr Lordships cannot but concur with the Sudder 
Ameen m thinking that these circumstances do materi- 
ally confirm the story of the attesting witnesses as to the 
Ranees execution of the deed. The story of her non- 
exeeuuon of it is based, in a considerable degree, on 
a snppomUon of her incapacity. That the deed is hers, 
M, m the opinion of their Lordships, further confirmed by 
the great improbability of the historv which some of 
the witnesses of the respondent give as to the factum of 
jhc instrument The story told by the witnesses, Heera 
Lai and Gyapershad Patuk, is so destitute of probabi- 
uty, 80 httle m harmony with the ordinary conduct of 
men m hire circumstances, that their Lordships can 

place no reliuice upon it According to the case of the juuiusu wiu 4uiuiu«m, u« may w icnouunuiy «»p«ou9u 
rapooaeni, this bond was fraudulently executed in the | to allege and prove facts presumably better known to him 

12 



name of the Ranee without her sanction or knowledge, 
in order to fix a false charge of Rs. 16,000 in the defend- 
ant's favor, on the property of the infant Raja. The 
defendant and several associates were, according to this 
story, conspiring together for this object According to 
the witnesses who give nearljr verbatim the same account 
of the transaction, these conspirators had witnesses ready, 
though not present, who were to attest consciously the 
false deed as true ; yet such is at once the impatience 
and the folly of these conspiring parties that every one 
of the witnesses, each of whom is described as dropping 
in by chance as it were, is solicited without any assigned 
adequate motive, and with no previous sounding, to be- 
come a party to this fraud by consciously attesting the 
false deed as true. Each witness declines, and each is 
entreated to secrecy, and each preserves the secret invio- 
late, contrary to duty, and without any assigned motive 
for secrecjr. The communication and the concealment 
are both without motive according to the account which 
is given us. And the story of this utterly needless com- 
mission of his crime is told of a man used to business, 
intelligent and described by the respondents as the habi- 
tual accomplice of crafty and designing men, the karin- 
dasy in acts of fraud. 

Taking the whole circumstances as to th^ f actum of 
this instrument into consideration, their Lordships con- 
cur in the finding by the Sudder Ameen as to it 

Next, as to the consideration for the bond. The argu- 
ment for the appellant in the reply, if correct, would m- 
deed reduce the matter for consideration to a very short 
pomt ; for, according to that argument, if th^ factum of a 
deed of charge by a manager for an infant be established, 
and the fact of the advance be proved, the presumption of 
kw is, primdfacUj to support the charge, and the onut 
of disproving it rests on the heir. For this position a 
decision, or rather a dichim of the Sudder Dewanny 
Adawlut at Agra, in the case of Oomed Rai o. Heera 
Lall (6 Sudder Dewanny, N. W. P., 218), was quoted and 
relied upon. But the dictum there, though general, 
must be read m o(mnecdon with the facts of that case. 
It mijght be a very correct coarse to adopt with reference 
to suits of that particular character, which was one where 
the sons of a living father were, with his suspected col^ 
lusion, attempting, in a suit against a creditor, to get rid 
of the charge on an ancestral estate created by the father, 
on the ground of the alleged misconduct of the father 
in extravagant waste of the estate. Now, it is to be 
observed tnat a lender of money may reasonablv be 
expected to prove the circumstances connected with his 
own particular loan, but cannot reasonably be expected 
to know, or to come prepared with proof of the antece- 
dent economy and good conduct, of the owner of an 
ancestral estate ; whibt the antecedents of their father's 
career would be more likely to be in the knowledge of 
the sons, members of the same family, than of a stranger ; 
consequently this dictum may perhaps be Bupported on 
the general principle that the all^[ation and proof of 
facts, presumably in his better knowledge, is to be looked 
for from the party who possesses that better knowledge, 
as well as on the obvious ground in such suits of the 
danger of collusion between mther and sons in fraud of 
the creditor of the former. But this case is of a de- 
scription wholly different, and the dictum does not profeas 
to be a general one, nor is it so to be regarded. Their 
Lordships think that the question on whom does the onua 
of proof lie in such suits as the presoit, is one not capable 
of a general and inflexible answer. The presumption 
proper to be made will vary with circumstances, and 
must be regulated bv and dependeiit on them. Thus, 
where the mortgagee btmself with whom the transaction 
took place, is setting up a charge in his favor made by 
one wnose title to alienate he necessarily knew to 09 
limited and qualified, he may be reasonably expected 
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such a necessity upon Kanchun Monee as 
would justify her in selling them and in 



than to the infant heir, namely, those facts which em- 
body the representations made to him of the allef^ed 
ne^ of the estate, and the motives influencing his 
immediate loan. 

It is to be observed that the representations by the 
manager accompanying the loan as part of the res'ffest^ 
and as the conteniiporaneoas declarations of an agent> 
thoogh not actually selected by the principal, have been 
held to be evidence against the heir ; and as their Lord- 
ships are informed that such primd /acie proof has been 
generally required in the Supreme Court of Calcutta 
between the lender and the. heir, where the lender is 
enforcing his seciurity against the heir, they think it 
reasonable and rii^ht that it should be required. A case 
in the time of Sir Edward Hyde East, reported in his 
Decisions in the 2nd vol. of Morley's " Digest," seems 
the foundation of this practice. (See also the case of 
Brown r. Ram Kunaee Dutt, 1 1 S. D. A. Rep., 791.) 

It is obvious, however, that it might be unreasonable 
to require such proof from one not an original party, 
after a lapse of time and enjoyment, and apparent ac- 
quiescence; consequently, if, as is the case here as to 
part of the charge, it be'created by substitution of a new 
security for an older one, when the consideration for the 
older one was an old precedent debt of an ancestor not 
previously questioned, a presumption of the kind contend- 
ed for by the appellant would be reasonable. The case 
before tueir Lordships is one of a mixed character ; the 
existing security represents loans and transactiohs at 
various times and nnuer varying circumstances ; it is a 
consolidating security; and as to part, at least, namely, 
the ancestral debt; there is, in the opinion of their Lord- 
ships, groimd to raise a frrimd facie presumption in the 
appellant^s favor of a consideration that binds the estate. 
It 18 unnecessary to the decision to pursue the enquiry as 
to the other items of charge, but that part of it which 
relates to the advance for payment of the revenue seems 
to be at least primd fade proved as against the estate. 
And, as to the whole char^ there is also at least primd 
facie evidence in the admission of the plaintiff, proved 
by several witnesses, uncontradicted on the poi«t As 
to the debt of the ancestors, it was said that it was al- 
ready secured, and that the estate being ancestral, could 
not, according to the law current in the N. W. P. be 
charged in the hands of the heir for an ancestor's debt 
But it is to be observed as to the change of security 
that there was a reduction of interest; it is therefore a 
transaction, primd facie, for the benefit of the estate ; 
and though an estate be ancestral, it may be charged for 
some purposes against the heir, for the father's debt, by 
the father, as, indeed, the case above cited from 
the 6th vol., of the Decisions of the Sudder Dewanny. 
Adawlut, North- Western Provinces, incidentally shows. 
Unless the debt was of such a nature that it was 
not the duty of the son to pay it, the discharge 
of it, even though it affected ancestral estate, would 
stiU be an act of pious duty in the son. By the Hindoo 
law, the freedom of the son from the obligation to dis- 
charge the father's debt, has respect to the nature of the 
deot, and not to the nature of the estate, whether an- 
cestral or acquired by the creator of the debt. Their 
Lordships, therefore, are clearly of opinion that a itrimd 
facie case of charge for something was made out ; and 
it is not necessary to determine, nor, indeed, have their 
Lordships the necessary facts before them to enable 
them to determine, for how much, if for anything, this 
deed must ultimately stand as a seoority. 

One point remains to be considered, namely, whether, 
in taking the account between these parties, the defend- 
ant is to be charged, as mortgagee in possession, with 
the actual rents and profits, or only with the rent fixed 
by the pottah. It is said for the appellant that the 
Sudder uowanny Adawlut did not set aside the pottah. 
In terms they certainly did not. But their Lordships 
think that it was part of one mortgage-security, con- 
sisting of seyeral instruments of equal date with the | 



advancing their money, would be found, I 
Hpprehend, in the sufficiency of the price 

mortgage-bond; and that it was intended to create, not 
a distinct estate, but only a security for the mortgage- 
money. Mr. Palmer contended that a stipulation, such 
as this pottah evideuces, may stand in India between 
mortgagor and mortgagee, and that the regulations as to 
interest do not touch such a case. The regulations 
provide for the case of an evasion of the law as to in- 
terest by invalidating the mortgago-securitj^*, and for- 
feiting the claim of the mortgage to his principal and 
interest ; but Mr. Palmer contends that, where there is 
no such evasion, and a bond fde and fair rent is fixed 
upon as representing, communibus annis^ the rents and 
profits of the estate, the Court ought to stand on that, 
ttie agreement of the parties, and not to direct the taking 
of the accounts between mortgagor and mortgagee on 
any other basis. It is certainly possible that, by reason 
of the provision that the rent shall be a fixed one, 
notwithstanding losses and casualties, the mortgagee 
might be a loser, in his character of lessee, on an ac- 
count calculated on this basis ; but, notwithstanding 
that contingency, their Lordships think that, as it was 
not meant that the principal should be risked, it was 
virtually a provision to exclude an account of the rents 
and profits, and that the decree of the Sudder Dewanny 
Adawlut^ directing an account of the actual rents and 
profits, therefore, proceeds on the right principle, and it 
IS in accordance with the true nature of the security and 
the spirit of the Regulations. 

In the case of Koy Juswunt LaU r. Sree Kishen Lall, 
reported in the Decisions of the Sudder Dewanny Adawlut 
in 1852, vol. 14, p. 577, the Court seems to have thought 
that, where a mortgage lease was granted, and whibt the 
term was running, the mortgage account could not be 
taken ; but it appears from that case that in former deci- 
sions of that Court not reported, where the lease had ex- 
pired, the Court directed the account to be taken on the 
ordinary footing of the receipts of rents and profits of the 
mortgaged estate. Their Lordships think that, under the 
Regulations, unless the principal is meant to be risked, 
and is put in risk, the estate created as part of a mort- 
gage security, whatever be its form or duration, can be 
viewed only as a security for a mortgage-debt, and most 
be restored when the debt, interest, and costs, are satisfied 
by receipts. 

Upon the whole, their Lordships are of opinion that 
the cause must be sent back for turther enquiry. They 
think it desirable, however, in order to prevent a future 
miscarriage, to state the ^neral principles which should 
be appliedf to the final decision of the case. 

The power of the manager for an infant heir to charge 
an estate not his own, is, under the Hindoo law, a limited 
and qualified power. It can only be exercised rightly 
in a case of need, or for the benefit of the estate. Bat 
where, in the particular instance, the charge is one that 
a prudent owner would make, in order to benefit the 
estate, the bond fde lender is not affected by the precedent 
mismanagement of the estate. The actual pressure on the 
estate, the danger to be averted, or the benefit to be con- 
ferred upon itT in the particular instance, is the thin^ to 
be regarded. But of course if that danger arises or has 
arisen from any misconduct to which the lender ia or 
has been a party, he cannot take advantage of his own 
wrong to support a charge in his own favor againat 
the heir, grounded on a necessity which his wrong haa 
helped to cause. Therefore, the lender in this caae, 
unless he is shown to have acted mold fde, will not be 
affected, though it be shown that, with better management, 
the estate might have been kept free from debt, X*hetr 
Lordships think that the lender is bound to enquire into 
the necessities for the loan, and to satisfy himsetl. as 
well as he can, with reference to the parties with vrlu>ni. 
he b dealing, that the manager is acting in the particnlnf 
instance for the benefit of the estate. But they thin^c 
that, if he does so enquire, and acts honestly, the rea.1 
existence of an alleged sufficient and reasonably-credited 
necessity is not a condition precedent to the validity oC 
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|mid for the iands. A doabiful paroliaser 
might be included to risk an inadequate price, 
in the hope that no reversioner might come 
forward to dispute the matter with him ; but 
where the full value of a thing is given, and 
where the purchase is made publicly and in 
the immediate neighbourhood of many mem- 
bers of the family who had all an interest in 
preventing improper alienations, it is only a 
f:iir presumption that the purchaser has made 
till such enquiry as was open to him, and hcLS 
Hiitisfied himself to the best of his power that 
there existed such a necessity as allowed a 
life-holding widow to alienate. The silence 
of the i-elatives alone would, I am inclined 
to think, be almost enough to protect an 
honest purchaser under such circumstances. 

Now, Gobindpore, estate No. 1, was bought 
by Akbur Ali for Rs. 6,001. The pro- 
}>ortioD of rent fixed upon it, with reference 
lo tlie whole Hoodah Belaspore, was Rs. 490, 

biB charge, and they do not think that, under such cir- 
cumstances, he is bound to see to the application of the 
money. It is obvious that money to be secured on any 
estate is likely to be obtained on easier terms than a 
loan which rests on mere personal security, and that, 
therefore, the mere creation of a oharffe securing a pro- 
per debt cannot be viewed as improvident management; 
the purposes for which a loan is wanted are often future, 
as respects the actual application, and a lender can really 
have, unless he enters on the mana^^ement, the means of 
controlling and rightly directing the actual application. 
Their Lordships do not think that a bondjm creditor 
should su£Fer when he has acted honestly and with due 
caution, but is himself deceived. 

Their Lordships will, therefore, humbly report to Her 
Majesty in the following terms : — 

** Their Lordships are of opinion that the Ranee ought 
to be deemed to have executed the mortgage -bond 
dated Assar Soodee Poomumashee^ in the pleadings 
mentioned, as and in the character of guardian of the 
inbnt Lai Inderdowun Singh. 

** And their Lordships are of opinion that the validity, 
force, and effect of the bond, as to all and each of the 
sums, of which the sum of Rs. 15,000, thereby pur- 
porting to be secured, is composed, depend on the cir- 
cumstances under which the sums, or such of them as 
were advanced by the appellant, were respectively so ad- 
vanced by biuL, regard being had also, in so far as may 
be Just, to the circumstances under which the same were 
respectively borrowed. 

*^ And their Lord8hii)s are also of opinion that, assum- 
ing the bond to be invalid and ineffectual, the appel- 
lant, would, nevertheless, be entitled to the benefit of any 
prior mortgage or mortgages paid off by him affecting 
the property comprised in the bond, if and in so far as 
such prior mortgage or mortgages was or were valid and 
effectuaL 

" And their Lordships, therefore, are of opinion that 
the d ereee of the Zillah and Sudder Courts, respective- 
ly, ought to be reversed, and the cause remitted to the 
Sudder Court, with durections that enquiry be made into 
the several matters aforesaid, and that all such accounts 
be taken, and feuch other enquiries made as, having regard 
to such matters and to the circumstances of the case, 
may be found to be necessary and proper, with directions 
also that the Sudder Court do proceed therein as may 
be just, both with respect to the said mortgage-bond and 
the several instruments of even date therewith ; and that 
the costs of the appeal be costs in the cause, to bo dealt 
with by the Sudder Court." 



as appears from the 'plaintiff *s written tate- 
ment ; so that the price paid was more than 
twelve times the Sudder jumma, and that, 
fifty years ago, would have been a fully ade- 
quate price to pay for land. 

Turuf Jogye, estate No. 2, was sohl to 
Atabur Hosseiu for Rs. 10,599. The Sudder 
jumma of this estate was Rs. 950, so thnt 
the price paid amounted to neai'ly eleven 
years' purdias^^, and was undoubtedly a fair 
price for the property. 

Moreover, those sales were, immediately 
afler being efftK^ted, duly registered, and 
mutation of nnmes in the Collector's Register 
was made. They were made also, it must 
be remembered, whilst Sham Soondur, the 
undoubted reversionary heir to Radha GU>bind 
af^r his widow Kanchun Monee's death, was 
alive, and a resident of (he same part of the 
country, this Sham Soondur being himself 
a shareholder in tlio Hoodah by the purchase 
of Hureerampore from Radha Grobind. 

After Sliam Sooudur's deatli, we find 
Apoprva Monee, his widow, joining in a 
petition for a Butwuruh of the Hoodah Be- 
lashpore with the purchasers from Kanchun 
Monee. 

Of coiirae, it may be said, os in fact it has 
been said by Mr. Branson on tlie part of tlie 
reversioners, that, so long ns Knuchun Monee 
lived, neither Shum Soondur nor Apoorva 
Monee had any particular interest in interfer- 
ing ; but admitting thnt their legal rights 
would not have been jeopardized, it was, I 
think, a most unlikely thing for them to have 
stood by to uU appearance consenting; parties, 
whilst their family inheritance was being 
sold without valid necessity to strangers. 

Then, if we look to Ben ode LaJl Roy's 
conduct, it seems to favor the idea tliat the 
family considered Kanchun Monee's aliena- 
tions 10 have been justifiable. Biuode Lall Roy 
lived for nine years after Kanchun Monee's 
death, and consequently nine years after the 
succession to Rtidha Grobind's estate opened 
out to him, ond yet he took no steps to obtain 
his rights. His sons, the plain tifi*s in this 
case, waited two whole years more, and then 
only came forward, so far as it appears, in 
consequence of the above-mentioned vakeel's 
interference in the case. I confess that I 
look upon this man's petition of withdrawal 
with much suapicion, and feel tolerably cer- 
tain fliat he is even now the moving spirit 
of this litigation. It is alleged, of course, 
that poverty has prevented the sous of 
Biuode Lall Roy irom pressing their rights 
hitherto. But if the vakeel have really 
withdrawn from the suit, the plaiuiifis 
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now would be as inctpable of carrjinir on 
this suit as they ever were. But there is no 
ground tliat I can see for any such profession 
of poverty. According to their own account 
Kanchun Monee got from her husband pro* 
perty to the exient of Rs. 25,000. It is 
nowhere alleged that dhe made any other 
alienations than the ones now complained of* 
It is quite clear that when Kanchun Monee 
went to Brindabun she was very poor, for 
slie had subsistance allowanee of Rs. 5 a 
month, and the family paid Rs. 7-8 for 
her funei-al expenses. If she ever got Rs. 
25,000 worth of property from Radha Gro- 
bind, what has become of the balance ? What, 
moreover, has become of Sham Soondur's.and 
of Apoorva Monee's property ? It is in 
evidence that they had property and that that 
prop(*rty descended to Binode Lall Roy, from 
whom, of course, it went to the plaintiffs. 
The excuse of poverty, therefore, seems 
altogether unfounded ; and the only reason 
for bringing this suit after so many years of 
silence and apparent acquiescence, I should 
set down to the influence of the speculator 
vakeel. 

Taking, therefore, all the circumstances 
into consideration, the length of time since 
the sales, which prevents the obtaining of 
any direct evidence, the full price given by 
th» purchaserst the proved knowledge of the 
ulienHtions at the time they were made, by 
the then reversionary heir, the unexplained 
silence of Binode Lall Roy up to the diiy of 
his death, and the delay of bringing this suit 
by hi:) sons, I om of opinion that the defend- 
ants are entitled to a presumption in their 
favor, that their ancestors purchased the two 
estates in question after due enquiry, and after 
in good faith satisfying themselves of the 
existence of a necessity which would allow of 
Ktinchun Monee*s selling. The plainiiffs have 
given no evidence to rebut this presumption. 

I think that the judgment of the Subordi- 
nate Judge should be reversed and the 
plaintiff's suit be dismissed with costs. 

Kemp, t/. — I concur in reversing the deci- 
sion of the Subordinate Judge. The main 
points are — 

1st, — Is the suit barred ? 

2nd, — The question of the adoption of 
Binode Lall Roy, the father of the plaintiffs. 

Srd, — Are the alienations by Kanchun 
Monee, the widow of Ram Gobind, valid 
under the Hindoo law ? 

On the first point 1 entirely concur with 
Mr. Justice Glover, and have nothing to 



On the second point, it seems to me clear 
that the factum of the adoption of Binode 
Lall was not seriously queetioned in the 
Lower Court. The pleader for the defend- 
ants was asked about the adoption. His 
answer was as follows. I translate literally ; 

'* Binode Lall is not the ^7^; t. e, son be- 
" gotten of the loins of Sham Soondur \ he is 
" the adopted son, but the ceremonies 3Fr^ 
'' were not performed in compliance with the 
'* Shasters.'* Again, in the written state- 
"ment of the defendants I find it stated 
** Binode is not the son of Sham Soondur." 

'Y\\Q factum of the adoption being admit- 
ted, or at all events not questioned, in the 
Lower Court, it rested with the defendants, 
particularly taking into consideration that 
the status of Binode Lall as the adopted sou 
of Sham Soondur was recognized by the 
family for many years, to prove that tlio 
ceremonies necessary to render that adoption 
valid were omitted or not performed. The 
defendants have, in my opinion, wholly fkiled 
to prove this. 

On the third point, which was more 
laboured than any other point in the arga- 
ment before us, I concur with Mr. Justice 
Glover. It is not fair to expect from the 
defendants, after fifty years have elapsed from 
the date of the alienations, proof that the 
original alienees satisfied themselves that 
there was legal necessity for the sales by 
the widow Kanchun Monee. The recitals in 
the deed would not, in my opinion, be evi- 
dence of such necessity if we were deciding 
as between the reversioners and the original 
alienee within a reason uble period after the 
death of the widow. In such case, the alienee 
would be in a position to prove that he satis- 
fied himself of such necessity ; nor are such 
recitals in my opinion conclusive evidence 
even in this exceptional case where we are 
dealing with the documents or vendees of 
the original nlienees after a lapse of half a 
century : but in a case where we find a reci- 
tal, in deeds 50 years old, and which were 
duly registered and published, of the exist- 
ance of a legal necessity for the alienations ; 
where we find that the consideration paiil 
was a fully adequate one ; and, lastly, where 
we find that the conduct and silence of 
Binode Lall for nine years after the death of 
Kanchun Monee when the succession openeU 
out to him as heir of Radha Oobind ha\re 
been such as to raise a strong presumption, 
which has not been rebutted, that those 
recitals were true and bon& fide, we should 
be wrong in disturbing the long possession of 
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tbe defeiid&nfs and their predeoefisors wliich 
lias oontiuoed without dispute for half a 
cenmrj. 



The 18th May 1872. 

Present : 

The Hott^ble Sir Richard Couch, Kt., Chief. 
Justice^ and the Hou'ble W. Anislie, 
Judge. 

WaUreoarse — Intef/trence with Right to. 

Case No^922 of 1871. 

Special Appeal from a decision passed by 
the Sf^ordinate Judge of GyUy dated 
ike SOth May \S7 1 y reversing a decision 
of the Moonsiff of Aurungabad^ dated 
the 29ih September 1869. 

Nuud Eiahen Siugh aud others (Defendauts), 
Appellants^ 

versus 

Lalla Nirui^an Lall (PlaiDtiff), Respondent, 

Air. R. E. Ttoidale for Appellants. 

Baboo Nil Madkub Sen for Respondeat 

Plaintiff sned to hate a Pyne filled up on the allega- 
tion that defendant's clearing had caosed him iiOnry. It 
having been ioond that what plaintiff compJaiDed of had 
not been done and conseqnentl^ that plaintiff had not 
the right of suit which he claimed-^ Hbld that the 
Lower Appellate Oonrt shonld have dismissed tiie soitj 
instead of declaring plaintiff's ritfbt established and 
giving directions as to what should be done in the fatore 
with regard to the Pjfwe. 

Couchy C.J. — The claim which the 
' plain Ufi made iu tlie suit was to have the bed 
of the Pyne filled up to the extent of three 
yards broad east to west and to another extent 
in depth ; and the issues raised were the pro- 
per issues to be raised, nnmelj, wliether the 
plain tiff was entitled to the Ppne at all, and 
whether there had been the injury which he 
complained of. 

The Judge in hearing the appeal has ex- 
pressly found that it was not proved that, in 
Gonseqaence of defendants clearing the Pyne 
according to the custom any injury has been 
caused to the plaintiff; and in a previous part 
of his judgment he says also, — ^*0n an en- 
quiry held in respect of the trial of this issue, 
it seems that the aforesaid Pyne has not been 
made deeper at present than it was in former 
times." He finds that what the plaintiff 
complained of had not been done, and conse- 
quently the plaintiff had not the right of suit 
which he alleged he had aud upon which he 



had come into Court. The result of that is that 
the plaintiff's suit ought to be dismissed ; he 
has fniled to make out that he has the ground 
of suit which he alleged he had. That was 
done by the Lower Court ; but on the appeal 
to the Subordinate Judge, he, instead of dis- 
missing the suit, reverses the decision of the 
Lower Court which was the right one, an^ 
then declares that the plaintiff's right is estab- 
lished and gives various directions as to what 
should be dtme in the future with regard to 
the Pyne. 

It might be that it would be desirable for 
the parties that that should be adopted, and 
that mode of enjoying the right should be 
foHowed ; but the question is, had the Couit, 
in hearing the appeal, power to impose those 
terms upou the plaintiff ? The Court hud no 
power to do that ; it was not a matter' which 
was submitted to the Court. The question 
which was submitted and was to be deter- 
mined, and as to which a decree was to be 
made, was whetlier the plaintiff had shown 
tlmt he had the right of suit which he alleged 
he^had. It was found that he had not, and 
the suit was properly dismissed by the first 
Court. The decree of tiie Appellate Court 
must be reversed with costs^ and the decree 
of the Lower Courts dismissing the suit^ will 
stand. 



The 20th May 1872. 

Present : 

The Hon'bk Sir Richard Couch, Kt., Chief 
Jusiieey and the Hon'ble W. Ainslie, 
Judge. 

JvrisdictioH— Interference by High Court (undtir 
s. \5 of Charter Act) — Order by Judge {under 
Act VIII of 1859, s. 269)^Reftixtance or 
Obstruction to Delivery of Possession {under 
s. 264)^Regulur Suit. 

Id the matter of 

Mussamut 2uhoorun Begum and another^ 
Petitioners^ 

versus 

Syud Mahomed Wiged^ Opposite Party. 

The Advocate- General for Petitioners. 

Mr. J. T. Wo^droffe for Opposite Party. 

The Court declined to interfere under Section 15 of 
the Charter Act in ordev to set aside an order IswInUy 
made by a Judge under Section 269 Act VIII of 1859 
upon a complaint made to him of resistance or obstruc- 
tion to Uie aelivery of possession under Section 264 ; and 
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Btat€d that it would not have interfered even if the 
order had been made withoat JQri«diction, after the 
delay that had taken place, the petitioners* rem^y 
being to bring a regular suit to establish their right. 

Couchy C.«7".— This \& au applicatiou to 
tlie Court under Section XV of the Act for 
eBtablisLiug the High Court, asking the 
Court to set aside an order made by the 
Judge of Gja on the 30th September 1871. 
The application for the copy of the Judge^s 
order was made on the 3rd October, and the 
copy was delivered on the 23rd of November, 
find the petition for the order now asked for 
was filed on the 15th of Februaiy, nearly 
tliree months after the copy was delivered. 

Now, we agree in the view which various 
Judges of this Court have taken with regard 
to the manner in which the power conferred 
on the Court by Section XV of the Charter 
Act should be exercised. I may say that, 
some years ago, I viewed with considerable 
apprehension the commencement of the exer- 
cise of this power when I was sitting in 
another Court, and I feared very much that 
it would lead to many applications for the 
interference of the Court where the panics 
would be in reality trying to get the benefit 
of an ap^ieal where the law liad said thai 
they ought not to have one. 1 nm not pre- 
pared to say that there may not be some 
cases where the Court would not feel itself 
bound by the general rule either of want of 
jurisdiction or refusal to exercise jurisdiction; 
but I think those cases would be few, and 
that this is not one of tliem ; nor would the 
Court be right in exercising such a power 
where the party did not come promptly to 
the Court and ask for its interference. Here, 
there has been a delay of nearly three 
months, of which we have had no explana- 
tion. The case has occupied a considerable 
time (we do not say too long, for it is one of 
some importance to the parties); but the facts 
on which the decision depends are very 
simple. 

The present petitionee appear to have ob- 
tained on order for having possession deliver- 
ed to them in February 1871, and that order 
they say was executed. It is clear that it 
was not executed by giving actual possession, 
because there was a ticcadar; it must have 
been executed according to the provisions of 
Section 264 Act YUl of 185p. 

The opposite party having applied to the 
Court for the execution of the decree which 
he had obtained, on the 6th of June 1871 an 
order was issued from the Court to put him 
into possession ; and that was to be executed 
under Section 264. Then it appears that, 
on the llth of June, the peon proceeded to 



the villages in oixler to execute the order by 
fixing a copy of the certificate of sale, and 
making proclamation to the occupants of tlie 
property, and that he was then obstructed 
in doing so by the ticcadar and the servants 
of tlie present petitioners. The facts about 
which there is no dispute are stated in the 
Nozir's return of the 14th of June. 

That distinguislies this case from that in 
the XIII Weekly Reporter, page 418. We 
do not think that we need refer to the ob- 
servations which we made in the course of 
the argumcBt about that case. The ground 
of the decision there was, that there had 
been a putting into possession under Sec- 
tion 264 and a subsequent endeavour to 
collect the rent, and there was an obstruction 
to that Here the obstruction was to the 
delivery of possession under Section 264. 

Now, we have to see, whether this was 
a case in which the Judge had jnrisdiction 
under Section 269. The learned Advocate- 
General said (we took down his words and 
asked him whether that was what he meant) 
that possession cannot be given when the 
property is in the possession of a person 
other than the defendant, or not claiming 
under the defendant. But if we look ut 
Section 269 we think that is a proposition 
that cannot be supported for a moment. Sec- 
tion 269 says, — " If it shall appear that the 
" resistance or obsti'uction to the delivery of 
'* possession was occasioned by any person 
'' other than the defendant claiming a right 
''to the possession of the propei*ty sold as 
" proprietor, mortgagee, lessee, or under any 
** other title, or if in delivery of possession 
'' to the purchaser any such person claiming . 
"as aforesaid shall be dispossessed," the 
Court shall enquire into the matter, &c. 

These words, any such person claiming as 
aforesaid, that is, as proprietor, &c., show that 
it was contemplated that such persons — 
persons other than the defendant and 
not necessarily claiming under him — miglu 
be dispossessed, and it would be necessary 
to resort to the proceedings in this Sec- 
tion, or, if not necesi^ary, they would 
be at liberty to do so. The object of 
these provisions seems to have been that 
there should be a power in the Court to 
prevent anything which would be an ofieucu 
against the public peace taking place in the 
execution of decrees; and where there was 
an obstruction or resistance it should be pre- 
vented, and should be left to the Court to 
decide what should be done, leaving the 
question of title to be determined by a 
rcgulai* suit. Then what gives jurisdiction 
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is ike execatiog of the decree by either the 
actual delivery of possessioa under Sec- 
tion 263 when the property is in the occu- 
paacy of the dofeiidant, or by the symbolical 
delivery of possession under Section 264, 
aod Uiere is a resistance or obstruction. If 
tiiose eircu instances are combined, and there 
a complaint is made, tlie Court has jurisdic- 
tioo to enquire into the matter. 

Then the power which the Court has, is 
to pass such an order as may be proper in 
the circumstances of the case. The Court 
is not bound to pass any particular order ; 
it is not directed here thar, if the facts be as 
desci-ibed, the Court is to pass a prescribed 
order, and if the fncts be otherwise, another 
order, but it is to pass such an order ns may 
be proper in the circumstances of the case. 
These words appear to us to leave it to the 
Court which hears the complaint to say what 
b the proper order, and it would not be ri^jht 
for tliis Court to exercise the powers con- 
ferred by Section XV in taking into consi- 
deration whether the order passed was a 
proper one or not. It may possibly be an 
order which we should not have made under 
the circumstances ; we may not ihink it a 
proper order. But that is not the question. 
The question which we consider we have to 
determine is, had the Judge of Gya, when 
the complaint was made to him of the 
resistance or obstiniction, the jurisdiction to 
enquire into the matter and pass an order ? 
We think he had thtit jurisdiction, and he 
has not made an order which he had not 
jorisdictioD to make. In this case he has 
made an order in effect declaring that the 
opposite party, Mr. Woodroffe's client, shall 
liave possession, such possei^sion as can be 
given under Section 264 — an order which 
might lawfully be made. If that is done, the 
Court ooght not to interfere under Section 
XV. Certainly, we should not be disposed to 
interfere, even if we thought that the order 
was one made without jurisdiction, after the 
delay that has taken place. And the present 
petitioners are not without a remedy, because 
it IB quite open to them to bring a suit fo 
eetiMish their right, and there does not appear 
to be any reason for supposing thnt the 
opposite party would not be able to pay ihe 
cosU of such a suit if the petitioners should 
succeed in it 

We do not see any reason why we should 
interfere with the order which has been made 
in this case. A rule was granted by tWb 
of the learned Judges of this Court ; but 
roles are granted on ex parte statements: 



and, even supposing that all the facts were 
correctly stated, and no facts were kept back, 
we know that when a case comes to he nrgued 
and counsel to be heard on both sides, the 
Court is much better able to arrive at a 
satisfactory conclusion Ufion the facts, and 
to see how matters really stand between the 
parties. We think the rule must be dis- 
charged with costs which we assess at 
Ra. 200. 



The 20th May 1872. 

Present: 

The Hon'ble W. Markby, Judge. 

Appeal to Privy Council — Specific Costs — Costs 
of translating and preparing Record-^ Extrava" 
gwace and Waste, 

In the matter of 

Sharoda Pershad Mullick (Appellant to 
England), Petitioner ^ 

versus 

Luchmeeput Singh Doogur and others (Re- 
spondents to England), Opposite Party. 

Baboo Ram Churn Mitter for Petitioner, 

No one for Opposite Party. 

Although upon ordinary prinaiples of constmcdon, 
where an order of a Court directs generally in the first 
instance that costs should be paid, and then afterwards 
specifies a particular sum in respect of those costs, the 
specified sum comprises all the costs to which the 
party will be entitled ; yet, considering that whenever 
a specified sum is allowed by the Privy Council as 
costs of appeal, that is considered to cover the costs 
of appeal in England only, and that it never has been 
the practice of the Privy Council to make any order 
in specific terms as to the costs incurred here for trans- 
latihg and preparing the record for transmission to 
England ; and considering also that it has been too long 
the practice of the High Court to allow costs in all 
cases, to adopt now a different rule, and that there 
seemed nothing in the record to suggest that there had 
been any unnecessary expense incurred in this case, — 
the Court alloweil the costs in question. 

Sernd/e.— Had hiere been apparent extravagance and 
waste in the preparation of the record for transmission to 
England, the Court would have referred the parties to 
the Privy Council for an order on the subject. 

Markby y J. — As this application now 
stands, it prays that the Court will send the 
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order of Her Majesty in Council, together 
with the usual certificate of the costs of transla- 
tion and preparation of the paper- book of the 
Privy Council appeal, to the Lower Court for 
execution in the usual course. The order in 
Council directs that the decree of this Court 
of the 26tli March 1868, and the order of the 
10th July 1868 be and the same should be 
reversed with £238 16#. 6d. sterling costs, 
II nd that the decree of the Principal Sudder 
Ameen of Dinagepore of the 1 1th April 1867 
should be affirmed with costs. 

Now, it appears to me, looking to that order 
of Her Majesty, that, upon the face of it, the 
only costs of the appeal to Her Majesty to 
which the appellant is entitled is the sum 
therein specifically named as the costs of such 
appeal. It is true that tlie report of the Privy 
Council upon which the order is founded, 
advised Her Majesty that the decree of this 
Court should be reversed " with costs." But 
those words do not occur in tlie order of Her 
Majesty, as neither do the subsequent words 
contained in the report of the Privy Coun- 
cil, — that the decree of the Principal Sudder 
Ameen should be affirmed with costs in India. 
But even if I were at libeny to decide this 
matter upon the report of the Privy Council, 
and not upon the order in Council (which I 
do not think I should be at liberty to do), 
still, looking at the report of the Privy Coun- 
cil, it seems to me tliat all the costs to which 
the appellant is entitled in the Privy Council 
appeal is the snm I have mentioned, because 
the report of the Privy Council goes on to 
say: — " In case your Majesty should be 
pleased to approve of this report and to 
dismiss the appeal, then their Lordships do 
direct that there be paid by the respond- 
ents to the appellant the sum of two hundred 
nnd thirty-eight pounds, sixteen shillings, 
and six pence sterling for the costs there- 
of." And where aa order of a Court 
directs generally in the first instnuce that 
costs should be paid, and then afterwards 
specifies a piirticular sum in respect of those 
costs, then, on ordinary principles of con- 
struction, I should say that those specified 
costs comprise all the costs tu which tlie 
party will be entitled. 

But the doubt arises in this woy. In almost 
All the appeals which go to the Privy 
Council, tiiere are costs incurred here for 
translating and preparing the record for trans-^ 
mission to England ; and I am informed, and, 
as far as I can discover, correctly informed, 
that it never has been the practice of tlie 



Privy Council to make any order in speoifio 
terms as to these costs, and that whenever a 
specific sum is allowed by the Privy Council 
as costs of appeal, that is considered to cover 
the costs of appeal in England only, nnd that 
it has always been assumed that an order 
drawn in this form covers the costs here, 
though they are not mentioned ; and 
of course, if so, the applicant is entitled 
to them, as this Court has no discretion 
to disallow any costs allowed by the Privy 
Council. Now, I feel bound to say that it 
seems to me to be by no means a matter 
of course that, because the costs are allowe<i 
which are incurred in England, the costs 
for translating and preparing the record for 
transmission to England should be allowed 
also. It has been constantly the subject of 
remark both here and in England that the 
records which are trnnsmitted by us are 
unnecessarily long ; but this Court has very 
little power over that matter, as we are com- 
pelled to transmit in some shape or other 
all such documents, except merely formal 
documents, as the parties require. We have, 
however, made rules for the express purpose 
of enabling the Privy Council to judge 
whether the record transmitted is open to 
this complaint, and whether costs which are 
unnecessary have been incurred in this re- 
spect. But these rules will be wholly in- 
efiectual if it continue to be assumed as a 
matter of course that all decrees of the 
Privy Council which give a specific sum for 
costs give by implication the costs here also. 
But having said this, because it appears to 
me desirable to draw attention to the matter. 
I do not think I should be justified in disal- 
lowing these costs. I think it has been t(.o 
long the practice of this Court to allow 
them in all cases for me now to adopt a 
different rule, and I should be the more 
unwilling to disallow the costs of this case, 
because having seen the paper, and having 
formed an opinion as far as I could, it seems 
to me that it is not probable that the Privy 
Council would have thought it necessary to 
deprive the appellant of these costs, their 
Lordships having allowed the eeneral costs. 
I can see nothing at all in this record to 
suggest that there was any unnecessary 
expense incurred here. Therefore, upon the 
whole, I think I ought to allow this applica- 
tion to be granted. Possibly, had there been 
apparent extravagance and waste in the pre- 
paration of the record for transmission to 
England, I should have referred tlie parties 
to the Privy Council for an order on this 
subject. 
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The 25th April 1872. 
Present : 

The Hon'ble L. S. Jackson and W. Markby, 
Judges, 

Ghatwalee Lands— Ilegulation XXIX of 1814— 
Railway Company (Lands taken by) — Com- 
pensalian-money (Division of J. 

Case No. 1261 of 1871. 

Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the lOth 
August 1871, affirming a decision of the 
Moonsijff of Deoghur, dated the SI st 
January 1870. 

Bhageeruth Moodee and auolher (Plainliflfs), 
Appellants, 

versus 

Bajah Jabur Jummah Khan and another 
(Defendants), Respondents. 

Baboo Nil Madhub Sen for Appellants. 

Baboo Kalee Kishen Sen for Respondents. 

According to Reflation XXIX of 1814, the zemindar 
retains an interest in Ghatwalee lands. 

Compensation money tor land taken np by a Railway 
Company should be divided by the parties entitled to it 
in the ratio of their respective interests in the land. 

Jackson^ J. — This was a suit for a share 
in certain compeDsatioD money for lands taken 
up by the Railway Company, the money 
being in deposit in the hands of the Collector. 

The plaintiff represents the lilokurureedar 
under the Ghatwal, the lands being part of 
one of the Beerbhoom Ghatwalees, while the 
defendants are the Zemindar, the Ghatwal, 
and Government. The sum in deposit is 
about 900 rupees, and the process adopted by 
the MoonsifiT, in which the Judge has concur- 
red, was to ascertain the approximate value 
of the Mokurureedar's interest, and pay him 
a corresponding portion of the money, and 
give all the remainder to the Zemindar, by 
which the plaintiff has got something more 
tlian one-third of the whole, the rest going 
to the defendant. 

Some faint attempt was made on behalf of 
the appellant to argue that the Zemindar was 
not entitled to any share at all ; bur, looking 
at the terms of Regulation XXIX of 1814, it 
IS manifest that the Zemindar does retain an 
interest in those lands which are declared to 
be, and continue, a portion of his estate. 

The question then is, what shall be the 
proportion in which the money should be 
divided between the plaintiff and defendant ? 



It is not contended that the rule followed 
by the Court below is correct, and the rule 
which is usually adopted is that the parties 
should divide the money in the ratio of their 
respecdve interests in the estate. The Moon- 
siff has found that the amounts derivable from 
the land in question by the Mokurureedar 
and Zemindar respectively are Rs. 22-8, and 
Rs. 7-8 out of 30 rupees, which will make 
the Mokurureedar's share three-fourths and 
the Zemindai*'s one-fourth. We think, there- 
fore, that according to previous decisions, 
this should be the rule in the present case, 
and that the plaintiff should be declared en- 
titled to three-fourths and the defendant to 
one* fourth of the compensation-money. 

Under the circumstances, each party will 
bear his own costs of this appeal. 



The 10th May 1872. 

Present : 

The Rt. Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, and Sir Robert P. 
Collier. 

Evidence — JHtle — Possession. 

On appeal from the High Courts Calcutta*^ 

Wise 

versus 

Brojendro Comar Roy and others. 

In this case the Privy Coancil, after a review of the 
evidence, held that the plaintiffs (respondents) had 
failed to prove either title or possession, so as to entitle 
them to disturb the long possession of the defendants 
(appellants); observing that, if theur Lordships had 
been sitting as a Court of first instance, they would 
have deemed it im[>09sible, upon such proof of title as 
the plaintiffs had given, to disturb an admitted posses- 
sion of upwards of ten years. It seemed to their Lord~ 
ships that the Hi^h Court, having originally treated the 
title of the plaintiffs as depending upon a release by the 
Judicial Commissioners, and findmg that the release was 
not made out, fell back upon a proceeding of the Depu- 
ty Collector, and had not given sufficient consideration 
to the nature of the proceedings of that subordinate 
officer, and the manner in which they were dealt with by 
his official superiors. 

Thb appellant in this case has purchased 
the title of the defendants in the suit to the 
land in dispute. Tlie respondents were the 
plaintiffs in that suit, which was brought for 
the recovery of what may now be ta^en to 
be the 2,092 beegahs and 13 cottahs of land, 
comprised in Dag No. 89, as laid down iu 
the large map of Chur Bhudrasun Talimabad , 



♦ From the judgment of Trevor mid Campbell, dated 
27th January 1865, 

»3 
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which is in evidence in the suit, and which 
was made in 1847 upon the Groverument 
survey of 1846. In dealing with the case it 
will be convenient to speak of the parties as 
the plaintiffs and the defendants. 

The plaintiffs were the owners of a zemin- 
dary called Ramnugger, and the defendants 
were the owners of a zemindary known as 
Chur Mokoondeah. Both zemindaries have, 
since their stetlemeut at tlie time of the per- 
petual settlement, suffered much from the 
invasion of the river ; but the Chur Bhud- 
rasun, Talimabad, which was at some time 
before 1H32 thrown up in the river, and of 
which the land in dispute forms part, must 
be taken to have been a chur formally and 
regularly decreed to be the property of the 
Government, to no part whereof could either 
party have shown title against the Govern- 
ment as of right as an accretion to or a re- 
formation upon their original property. 
That seems to be the effect of that decision 
in 1832, in the first resumption suit which is 
^he starting point, so to speak, of the case. 

Again, the land in dispute is admitted to 
have been in the defendants' possession for 
upwards of ten years before the commence- 
ment of the suit. A question has, however, 
been raised wheilier by the award in the Act 
.IV case of the 11th of July 1848, the re- 
versal whereof is one of tlie objects of the 
suit, that possession was affirmed to be a 
possession then existing in point of fact ; or 
whether the defendants, wrongfully and 
under colour of that order, and shorily after 
its date, succeeded in obtaining possession of 
the disputed land. And, as something may 
turn upon the nature and the commencement 
of the defendants' possession, their Lordships 
think it will be desirable to determine in the 
first instance what was the effect of the 
Maojistrate's proceeding of the 11th July 
1848. 

In order to do this, it is necessary to advert 
to some of the earlier proceedings. It has 
been already stated that the whole of Chur 
Bhudrasun was found in the resumption suit, 
some time in 1832, to be the property of 
Governmeot. The Government appears, 
however, to have dealt liberally with the 
neighbouring proprietors who had suffered 
from the ravages of the river, and it is admit- 
ted that by wi^ of compensation, portions of 
this chur were re-leased to the proprietors, 
both of Mokoondeah and Ramnugger. It is 
beyond dispute that the latter, the proprie- 
tors of Ramnugger, had previous to 1846, 
acquired 1,961 beegahs and 17 cottaha of 
iand, the position of which is indicated on 



the map of 1847 by Dags 10, 7, and 8 — at 
all events by dags on the north of what is 
marked on the map as a nullah which has 
elsewhere been called the " Gung :'* and that 
the defendants, the proprietors of Mokoon- 
deah, had also acquired portions of land lying 
to the north of the same nullah, the position 
of which or of part of them is indicated by 
the letter X upon the smaller map, which 
has been reduced from the larger map. 

It appears that, subsequently to these 
assignments of land, a further change in the 
course of the river took place. The nullah 
is said to have become suddenly a very large 
stream ; to have swept away a good deal of 
land to the south of the original chur ; to 
have afterwards receded towards what in 
1846 was the main channel of the river 
further south ; and in doing so to have cast 
up and left a considerable portion of allu- 
vion, forming the chur or portion of a chur 
in which are situated the two dags which 
have been so much mentioned in the argu- 
ment on this appeal, viz,, Dags Nos. 38 and 
39, and some Innd to the west of Dag No. 
38. In 1846 this iand, or at all events some 
portion of it, became the subject of another 
resumption suit before Mr, Deputy Collector 
Fletcher, between the defendants, or those 
who then represented the defendants, and 
the Government. The end of that suit was, 
tliat, in conformity with a general order of 
the Sudder Board of Revenue, it was, on the 
28th December 1846, struck off the file with- 
out prejudice to any further claim on the 
part of the Government, but leaving the 
defendants in possession of the land which 
they claimed in that proceeding for the 
present, and subject only to such future 
liability to revenue as the Government by 
some subsequent suit might establish against 
them. 

The learned counsel for tlie respondents 
have strenuously argued that the subject of 
that proceeding did not include Dag No. 39; 
but was limited to D«g No. 38, and possibly 
to other lands to the westward of Dag 38. 
It appears, however, to (heir Lordships, that 
what was claimed is shown by the report 
and map of the Ameen Kristomungul Gooho, 
and, looking to them, their Lordships are oF 
opinion that the claim must be taken to have 
comprehended the land laid down in the sur^ 
vey map as Dag No. 39. 

The report of the Ameen is on pag€B 117-8 
of tl»e record. He snys that he proceede<l 
to the spot, accompanied by the witnesses, 
and ''mapped and measured consonantly to 
"^ i identification, and in the presence o^ 
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^diofie witnesses, the chur on the immediate 
''sooth of the Wogoojesta lands of the De- 
^fendaot £ahtoon, deceased, by a line 56 
*< yards in length, which was the standard 
"current in the pergunnah." The map is 
lying before me, and it seems to their Lord- 
ships, comparing it with the other map, that 
it clearly includes the whole of that southern 
chur, as I may call it, as it then existed. 
The Ameen goes on in his report to say, 
*^ As the evidence of the said witnesses dis- 
^ closed that the said lands were restorations 
" of the diluviated lands of the original moo- 
"zahs and kistmuts belonging to the defeod- 
^ants, and increments to her Goojesta lands, 
''your humble servant has measured the said 
"lands ;" and the 2,277 beegahs of land on 
the contiguous south of the Goojesta lands 
under No. 3, and the 1 02 beegahs of land 
under No. 1, on the south of No. 3, and tiie 
384 beegahs of land under No. 2, and 810 
beegahs of land under No. 4, are all laid 
down and marked in the map as lands of 
which Mahommed Jokee Chowdhree was 
then in possession, which were treated as the 
subject of the pending contest between that 
person and the Government. 

As to No. 4, the 810 beegahs, it is impos- 
sible, their Lordships think, to come to any 
other conclusion than that, rightly or wrong- 
ly, they were placed towards the eastern 
extremity of the chur, and that tltey formed 
pirt of that which was afterwards put down 
in the larger map as Dag No. 39. 

Their Lordships omit, for the present, to 
consider the subsequent proceedings of the Re- 
venae Authorities, because these relate rather 
to the title of the plaintiffs ; but have dwelt 
upon the proceedings before Mr. Fletcher 
because they seem to their Lordships to 
be in a great measure the foundation of the 
decision of the Magistrate in July 1848, and, 
therefore, to be material with reference to 
the question now under discussion, vtz., the 
possession then awarded to the defendants. 

The Magistrate's proceeding is at page 187 
of the record. The plaintiffs, or rather the 
petitioners, in that proceeding were Maho- 
med Ishmael and Mahomed Israel, who 
claimed under a third title ; but the Chow- 
dhries who represented Mokoondeah were 
originally made the opposite parties, and 
Knod CoomffT Roy, who then represented the 
plaintiffs' interest and the zemindary of 
Bamnagger, appears to have come in as 
a claimant, and to have been afterwards 
treated as ooe of the opposite parties. It 
ia remarkable that this proceeding seems to 
Lave been the first in which the plaintiffs and 



the defendants, or those whom they repre- 
sent, were really litigating any question 
concerning this land face to face or in pre- 
sence of each other. 

The subject of the proceeding may be 
taken to have been an accretion only to the 
land now in question or the lorger part of it; 
but it seems to their Lordships that if the 
proceeding is examined and the reasons for 
the Magistrate's decision are looked at, it 
will be found that he clearly proceeded upon 
the finding that the defendants and not the 
plaintiffs were then in possession of the land 
now in question. He says at page 118, line 
33, " Therefore the points to be resolved in 
** this case are as to how, and as an annexa- 
*' tion to whose estate, is the disputed accre- 
" tion formed, and in whose possession the 
"said accretion is:" he then sajs, "The 
" evidence oral, and the exhibits, adduced oil 
"both side?, have been considered, and it 
" appeared, on inspection of the map pre- 
" pared by the An>een Kristomungul Gooho, 
" appointed by the Collector of this place, 
"dated the 26th December 1846, abd other 
" documents, thot the sota, or water-course, 
"which existed on the eouth in contiguity 
" with the wagoojesta lands given in release 
" as an exchange for the diluvion of tlie 
" said Chur Makooudea, the zemindary in 
"possession of the defendant, and on the 
" north of the settled mouzabs of that per- 
" gunnah, gradually gained strength and 
" carried ofi the original mouzabs Bisteepore 
" and others, and theil threw up an accretion 
"partly in contiguity with the sotithof the 
"said Wagoojesta lands;" " that in respect 
" of this new formation a suit under Regu- 
"lation n of 1819 was brought and struck 
'* off consonantly to the letter of the Sudder 
"Board No. 1, dated January 2nd, 1846^, 
" and that the said chur then came into pos- 
"session of the Chowdl^ry defendant." 
Then he says, "It is clear that the disputed 
" land was formed on the immediate east of 
" the 810 beegahs of land indicated undet 
" No. 4, on the east of the map prepared by 
" the Ameen, as in the possession of the 
"Chowdhry defendant and within the land 
" specified in the alleged roboocariy. Fur- 
" tlier, on inspection of the map filed by the 
"Chowdhry defendant, which quite tallies 
" with the. map prepared by the Ameen," 
and so on, " and from the oral evidence of 
"his witnesses, the disputed accretion is 
" proved to have been formed on the imme- 
"diate east of the 810 beegahs of land in- 
" dicated on the Ameen's map ns beitfg in a 
" northerly direction of the pepul ti'Oe which 
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^ stands on the kntcherry, at the main chow- 
*^ darussie, and on the immediate west of the 
*^ gong in the possession of the defendant, 
'' and that the Chowdhrj defendant hnd been 
*'in possession of the same by cuUivatiDg it 
*' through ryots, &c., on the allegation that it 
*'wasa reformation of the diluviated lands 
''and kismuts of Bisteepore, Alumpore, and 
"other mouzahs and kistmuts within the 
"said Chur Mokoondeah," and upon these 
grounds he gave the land then in dispute to 
the Chowdhries as a further accretion to tliat 
of which they were already in possession. 
Beading this judgment by the light thrown 
upon it by the Ameen's map, and the posi- 
tion thereby assigned to the 810 beegahs, 
their Lordships think it is impossible to say 
that the Magistrate did not find, and intend 
to find, that the possession of the whole 
eastern part of the new chur, and therefore 
of the land now in dispute, was in the defend- 
ants, or that the fact so found was not the 
real ground of his determination. 

It may be further observed that it is ad- 
mitted even by the witnesses, whose deposi- 
tions were read to-day by Mr. Bell, that from 
the time of that proceeding the plaintifis 
lost the possession of that of which they 
said they were previously in possession, and 
it seems to their Lordships that there is no 
independent or trustworthy evidence of any 
act of dispossession other than the ordinary 
execution of the Magistrate's order. There- 
fore, considering this, and also the great 
improbability that if anything had been done 
inconsistent with or in excess of the Magis- 
trate's order wrongfully by the defendants, 
the plaintifis would have slept upon that 
wrongful act as long as they have slept upon 
the order, their Lordships are fortified in the 
conclusion that the effect of the proceeding 
of the Magistrate was to treat the defendants 
as in possession of the land in dispute, and 
to make that possession one which could be 
disturbed only by a regular suit. 

Now, if that be so, the cases cited by Sir 
Boundell Palmer were hardly required to 
show that the long possession of the defend- 
ants under the order of the magisti-ate 
cannot be disturbed, and ought not to be dis- 
turbed unless upon proof, by the most cogent 
evidence on the part of the plaintifis, of a 
superior title. 

Then what is the title which the plaintifis 
have alleged and proved in this case ? As 
their title was originally stated, it was this. 
After stating how they got into possession of 
the 1,961 beegahs and 17 cottahs, and refer- 
ring to an Act IV case, with another party 



Ramruttun Bose, they say, " The Uncovenant- 
" ed Deputy Collector proceeded in the year 
" 1846 to the spot, but did not release to us 
" the said lands, though they had before been 
"released in our favor. He measured the 
" said new reformed chur, and found it to 
" contain an area of beegahs 2,092-13, where- 
" upon he issued notice to us requiring us to 
" enter into a settlement for the said chur, at 
" a total assessment of Rs. 30, and to pay 
" Rs. 998-9^, on account of mesne profits 
" for the lands on the north bank of the river 
" which had been released to us ; upon this 
"we appealed from the said order of the 
"above Deputy Collector to the Revenue 
" Commmissioner, who, on the 1 7th Septem- 
"ber 1847, passed an order based on the 
" finding that no original lands, except what 
" had before been released, remained in our 
" possession, remised in our favor the amount 
"measured by the Uncovenanted Collector, 
"who, on the 17th February 1848, carried that 
" order into execution, and from that time 
"we held possession of the said? lands and 
"the subsequent alluvials formed contigu- 
" ously to them." They afterwards go on to 
mention the Act IV case of July 1848, 
and say that they were dispossessed under 
colour of the before-mentioned award. 

Therefore, it is clear that the title they 
originally relied upon was a re-lease by an 
order of the Revenue Commissioner of the 
17th, now admitted to be a misprint for the 
27th, of September 1847, an order dealing 
both with the demand against them of 998 
rupees odd, for arrears in respect of revenue 
upon the 1,961 beegahs, and with the attempt 
to assess the Rs. 30 upon the land in dispute, 
and that they treated the order of the De- 
puty Collector of the 17th February 1848 as 
merely an order which carried that order of 
the Commissioner into execution. The re- 
plication relies still more strongly upon the 
order of the Deputy Collector ; but it does 
not seem, nor does it appear ever to have 
been understood, to treat that as the found- 
ation of the title or to give up the alleged 
effect of the order of the Commissioner. 

The following is a short history of the 
proceedings in the suit. The Principal Sad- 
der Ameen found upon the evidence before 
him in favour of the playitiffs ; there was an 
appeal from that to the High Court, and that 
Court, apparently understanding the plead- 
ings in the sense in which they have been 
stated, and treating the order of the Com- 
missioner as the subtantial foundation of the 
title of the plaintiffs, remanded the case for 
an enquiry upon one point. The judgment 
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Btjs, ''The main contentioQ between the 
" parties is whether the land in dispute is 
** identical with that released to plaintiff by the 
** Revenue Authorities on the 17th September 
" 1847 ; if it is, plaintiffs are clearly entitled 
" to it.** It then directs a local investigation 
by an Ameen ; and says, '* The Ameen will 
"then, in the presence of both parties, 
"ascertain whether any or all of the lands 
"in dispute are identical with any or uU of 
"the lands released to the plaintiffs in 1847, 
"and report the result of his enquiry to the 
"Principal Sudder Ameen. Immediately on 
" the receipt of his report, the Principal 
"Sudder Ameen should, regardless of the 
" number on his file, again take up the case, 
" and give plaintiff a decree for so much of 
" the land as is found to be identical with 
" that released to the plaintiff ; should none 
''of the land in dispute be identical with 
"that released to plaintiff, the Principal 
" Sadder Ameen should dismiss the suit with 
"costs." The Ameen made this investiga- 
tion, and his report is consistent with whut 
is now admitted to be the fact, namely, that 
the order of the Commissioner which had 
been pleaded had not dealt with the land in 
question, or with the assessment upon it of 
the Rs. 30 ; but was entirely confined to the 
claim of the Rs. 998, and to the rights of 
the plaintiff in the 1,961 beegahs ; and the 
Principal Sudder Ameen, dealing with the 
issue sent down to him by the Superior 
Court, as he understood it, and perhaps as it 
is literally to be taken, dismissed the suit. 
There was then a second appeal ; and the 
High Court on that occasion seems to have 
misunderstood the nature of the admission 
which had been made by the defendants. 
They treated it as an admission not that the 
land in dispute was Dag No. 39, but that Dag 
No. 39 had been released to the plaintiffs, 
and held that the appellant was changing his 
ground when he contended that there was no 
sufficient evidence that those lands had been 
released. They no doubt found that although 
the lands had not been released by the Com- 
missioner's order of the 27th February 1847, 
they had been released by the order of the 
Deputy Collector of the 7th February 1848. 
But acting very much on the notion that the 
defendant was shifting his ground, and 
departing from an admission by which he was 
bcmnd, tiiey do not seem then to have given 
much consideration to the question, whether 
the order of the Deputy Collector was such 
an effectual release of the land as would 
confer a title on the plaintiffs. 

There was then an application for a 



review, and further documentary evidence, 
including the report of Mr. Latour, was 
filed. The review was granted, and the 
Court upon the hearing of the cause on re- 
view adhered to their former judgment ; and 
in a very short judgment said, ** After hear- 
'^ ing the petitioner, we are satisfied that, as 
"a matter of fact. Dag 39, being the 2,092 
"beegahs in dispute, was released to the 
" petitioner by Mr. Deputy Collector John- 
" son, and that the subsequent report, relied 
" on by the petitioner, while impugning the 
" propriety of that proceeding, by no means 
" shows that it was reversed. On the con- 
" trary, the report goes entirely to show that 
"the petitioner had succeeded in obtaining 
" release and possession of the disputed land. 
" We therefore reject this application." 

There was thet^ an application for a second 
review, and that was refused. 

The result, therefore, of the decrees, or 
rather of what took place upon the remand, 
was to reduce the case to a very narrow 
compass, namely, to the question whether 
the proceedings of Mr. Johnson did operate 
as such an effectual release of the land to the 
plaintiffs as to constitute in them a title 
which ought to prevail against the possession 
of the defendants. 

Accepting that as the issue which ulti- 
mately became the material issue in the 
cause, their Lordships have now to consider 
what is the effect which ought to be given to 
those proceedings. It would seem that 
contemporaneously with the proceedings be- 
fore Mr. Fletcher, which ended on the 20th 
of December 1846, the settlement of the 
whole Chur Bhudrasun was proceeding un- 
der Mr. Deputy Collector Johnson, and the 
earliest document we have relating to that is 
the survey chittah which is set out at page 
274, dated 2nd December 1846. The second 
column of that document states the names of 
the parties in possession of the different 
dags. The whole chur is divided into the 
dags which appear upon the larger map, and 
the survey p.-iper begins by giving the hold- 
ings of Nuudo Coorniir Roy, and suras them 
up as containing 1,676 beegahs 19 cottahs. 

It then goes through the other proprietors, 
and it gives Dag No. 38 as in the possession 
of MohuiTum Khatoon, that is, of those 
whom the defendants represent. Then 
comes Dag No. 39, which is described as 
" parcel on the east side" (that is of Dag 38), 
" north of the following river, south of 
"Nund Coomar, with water." In the 
column of the persons in possession there is 
nothing but two dots ; and their Lordships 
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are of opinion that it would not be a ikir 
constractioD, considering that " ditto" is put 
in many other places when the column goes 
on continuously with the same possessors to 
treat those dots as implying that Mohurrura 
Khatoon are treated as in possession of 
DagSa 

On the other hand, it is clear that ft-om 
those dots it would be impossible to infer 
that the possession of Dag 39 was then re- 
cognized as being in the plamti^ ; aud the 
fair conclusion which their Lordships would 
draw from the document is that the dag was 
therein treated as an accretion still belonging 
to Grovemment, of which no person was 
certainly in occupation, and in respect of 
which no settlement had been made. 

Then, at page 42, there are two extracts 
^parently froih that measHrement chittah to 
which I have just referred. No. 122, " copy 
"of chittoh dated the 2nd December 1846," 
contains a description of Dag No. 39, which 
corresponds almost entirely with that in the 
larger chittah. The one at the top of the 
page having given 2,092 beegahs 1 5 cottahs 
as the dimensions of Dag No. 39, and treated 
it as unfit for cultivation, has written on its 
back the words "Nundo Coomar Roy." 
Again, at page 41, we find a paper headed 
" particulars and amount of Jummabundee 
" settlement of Ehas Mahal ;" and in the 
column containing the names of the parties 
in possession, Nundo Coomar Roy is put 
down as in possession of 1,675 beegahs 19 
cottahs ; and then these words follow, " Par- 
"cel 39 chur, not fully formed, on aggregate 
"jumma 2,022 beegahs 15 cottahs," with a 
jumma or rental of Rs. 30. We have no 
precise account how that jummabundee, 
which is not dated, but which is said to be 
for the year 1 846, was made. If genuine, it 
must have been prepared after the last sur- 
vey chittah, in which this land was treated 
as not being in any person's possession or 
subject to any settlement, was made, and 
therefore between the 2nd and the 31st day of 
the month of December 1846. 

The next document is the Sheristadar's 
report, which is dated 15th February 1848 ; 
and appears to have been made with reference 
to a proceeding before the Deputy Collector 
which took place upon a petition or objection 
of the defendants' party. It is very difficult 
to see why it was brought into a proceeding 
to which the plaintifls were not parties. But 
the document is in these words, " Before 
'* this, in accordance with the order of the 
<< Commissions, from Char Bhudrasnn Ta- 
^' limabad land was released to Nando Coomar 



** Roy by raising mounds as directed hi A<st 
" IV. Order has been passed to put a stop to 
" the realization of rent on account of the 
'' same." That seems to refisr to the land to 
the north of the nulla!). Then it goes on, 
" Incarnation of Justice, 2,092 beegahs 15 
" cottahs of land of the new ohur, in the pes* 
"session of the aforesaid Roy, have been 
" measured, and a total rent of Rs. 30 being 
"calculated, has been included in the jum- 
"mabundee. Whether that rent is to be 
" struck off or demanded ? What is to be 
" done ? Incarnation of Justice, is the 
" Master. For Incarnation I represent diis." 
Then two days afterwards the Deputy Col- 
lector, Mr. Johnson, made an order on the 
objection of the party who then repreaented 
the defendants, and that is the order which 
is now supposed to be the principid fonuda- 
tion,if not the sole foundation, of the plaintiff 
title. The first paragraph of that (at page 
253) deals with the objection of tiie peti- 
tioner, which seems to have included or to 
have related to all the lands that were the 
subject of the suit before Mr. Fletcher, which 
was struck off. If, therefore, their Lordships 
are right in supposing that that suit included 
the land in question, tAie objection would re- 
late to the land in question. It would seem 
that the Deputy Collector did not so under- 
stand it ; but, however that may be, he dealt 
with it in this way: he said, "Tbeabove- 
'^ mentioned petitioner filed a petition to the 
" effect that for these lands which have accret- 
<< ed to his released lands he had instituted 
" a suit in my Court, and tibat that suit has 
** been struck off in consequence of a letter 
'despatched by Grovemment, and that ^le 
'< lands found by Eisto Mongol Groohoo^ the 
'* Ameen appointed in that case, to be in his 
" possession, and who drew a map aooordinv. 
** ly, were the released latids belonging to his 
**zemindary. That petition being rejected 
" by me** (we have not, I think, th&(^er re- 
jecting it), " the petitioner preferred ui ap- 
" peal to the Collectorate ; but the learned 
" Collector, on 17th November of the year 
" 1847, recorded a proceeding to the effect 
" that a suit. No. 106 under Regulation II, 
*' being instituted by Mohurrum Ehattoon, 
" wife of petitioner (Mahomed Jokee Chow- 
" dhry) in that Court with respect to thedis- 
" puted land, and he did not settle them 
^* since they were the lands of Mou2ahs Bish- 
" nopore," &c. That order we have ; and 
that no doubt reversed the order of die De- 
puty Collector. Then he says, " The ordor 
" to refund the collections reached iwy Co«rt 
"on the 1st February last." There Iw leaves 
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ibe claiiii of the defeodants ; the efibot of 
hii order being afterwards to release what- 
ever be bad olaimed in respect of tbose lands. 
Xben be says, "Tbe Sheristadar of this 
*< Court measured 2,092 beegahi 15 cottabs 
^ofNundo Goomar Boy's land among the 
<* newly re-formed oburs in the last year ; for 
''whieh a settlement was made on a total 
" fixed reyenue of Co.'s Rs. 80, and it was 
<< included in the jummabnndee. A report 
*' bad been sent by him for an order, whether 
''that revenue should be collected or not 
** Whereas it is my duty to obey the rooba- 
'* karree and the circular made by the Board 
" of Revenue, on acceount of which the lands 
^' were released from the claims of Regulation 
^' II, and to fix the boundaries of these lands 
^ which are held by Nundo Coomar Roy, 
'' after releasing them from the claim of that 
'<jumma» and it being requisite to prepare 
^< papers for aaoertaioing what amount of jum- 
'^ ma if deducted on account of the released 
^' iands^ and bow much land is left to Govern- 
<< ment : Ordered, that in accordance with 
"this proceeding of the Deputy Collector, 
" land9 of the aforesaid persons be released, 
^ after striking off Regulation II case, and the 
" revenue be remitted," 

There Ima been some contest as to what 
was the effect of (bat, wliether it might not 
be a release to the defendants rather than to 
the plain ti% ; but their Ix>rdi^ips upon the 
wbole> aad partLcularly on looking to the next 
proceeding, have come to the conclusion that 
what the Deputy Collector meant to do was 
to releaae whatever might be claimed in re- 
spect of lands hekl by the defendants, without 
detemoaniog wliat tbose lands were ; and that 
be also intended to treat the lauds in dispute 
as being in the possession of Nundo Coomar 
Roy ; and (though it seems an extraordinary 
thing to do this by an order made upon a 
petition of another party) to release the re- 
venue wsaessed upon them to Nundo Coomar 
Roy. 

Thie next proceeding is his general report 
ooncemiikg the settlement of the whole Chur 
Bhudrasuu Talimabad. Their Lordships 
without ^oing through that lengthy docu- 
ment, desire to state that, in their opinion, its 
general effect as to the matter in dispute was 
to carry out ibe intention of the order of the 
17th of February by treating the Rs. 30 as 
revenuo assessed, but to be remitted, and to 
be remitted to Nundo Coonmr Roy ; and that 
it is impoaalble to suppose that that was not 
Mr. Jobnaon's intention^ 

This reportft however, ia obviously and on 
the fiM|0 of it a mere recommendation, for 



the final sentence of it ia ibis : *< That this 
'* proceeding, with a statement praying for 
'< his approval of the settlement, and all the 
'* papers, a£^r a comparison thereof witb the 
** lisi, be submitted accordingly," that is, to 
the Collector of the district for hie approval. 
It accordingly then went before Mr. Latonr, 
the Collector, and we have his order of tlie 
16th September 1848. He therein states 
that the proceeding rehited to the settlement 
of Chur Bhudraaun Talimabad ; and that the 
papers bad come up to him ; and then he 
takes objections to that proposed settlement. 
He says, " It is iM>t unknown that he" (the 
Deputy Collector) "has unjustly released 
''some lands on the south side of the said 
" mehal to Nundo Coomar Roy and Mohur- 
" rum Khatoon, and some lands on the north 
'' side to Rfunruttun Bose,* &c. He also 
says, with respect to the land immediately in 
question, '*The 2,092 bee^ahs 15 oottahs of 
'< land io the possession of Nundo Coomar 
" Roy ought to be reversed, and these lands 
"ought to be included within the settlement of 
"the lands decreed to Government" And 
his final order is, " That having included 
"the whole of the particulars of the said 
" mehal in an English report, the papers of 
"the settlement be forwarded to the Re- 
" venue Commissioner for confirmation of the 
" settlement for three years," and notice is to 
be served upon a party named. 

The efi&ct of that order was, as far as it 
goes, to express the dissent of the superior 
officer, the Collector, from the recommenda- 
tion that the 2,092 beegahs 15 cottabs should 
be treated as rdeased to the plaintifis ; but 
no doubt it does that, not as dealing with any 
question of title between the plaintiffs and 
the defendants, but in assertion of what that 
officer considered to be the rights of the Gov- 
ernment, and the result of his proceeding 
was to send the whole of the proeedings to a 
higher authority for further consideration. 

With them Mr. Latour sent the elaborate 
report, which was produced for the first time 
before the High Court upon the review, and 
is at page 297. lu paragraphs 16 and 17 of 
that paper be treats the plaintiffs as having 
got a great deal more from Government than 
they ought to have got ; and, af^er going 
through other matters, he says thnt Nundo 
Coomar Roy baa obtained a relinquishment of 
2,092 beegahs 15 cotiahs fresh formation, and 
in the Huu*gin refers to Mr. Johnson's <M!der, 
adding the words " overruled, however, by 
" xne," clearly treating that as a thing that 
had not been finally determined. Then, in the 
73rd paragraph, lie says, " On reference to tike 
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" map it will be shown that one portion of 
"that new formation 2,092 beegahs 15 cot- 
" tahs has formed opposite the lands released 
" to Nundo Coomar, and on a representation 
" of Mr. Johnson's Sheristadar. couched in 
** the language rather of an advocate for 
" Nundo Coomar than that of a Government 
" servant, these lands, on which an aggregate 
" jumma of Rs. 30 had been imposed, have 
"been released to Nundo Coomar. If the 
" Sheristadar had any legitimate doubts, he 
" could have asked Mr. Johnson orally what 
" orders were necessary." 

It is not necessary that their Lordships 
should express any opinion about the Sheris- 
tadar's conduct. It is not clear how the jum- 
mabundee come to show that these lands 
were iu Nundo Coomar's possession ; but if 
that jummabundee were regularly drawn up, 
it would not be unnatural for the Sheristadar 
to address an enquiry concerning the reali- 
zation of the revenue to his superior. 

The final recommendation of Mr. Latour 
was that the case of Nundo Coomar should 
be revised and considered. Therefore he 
clearly was so far from treating by that report 
the land as finally released to the plaintiffs 
that he considered it ought to be made mat- 
ter for subsequent investigation, and that the 
rights of the parties in it ought to be ascer- 
tained. 

Now, it is a singular thing that the reve- 
nue officers should have been, as undoubtedly 
they seem to have been, ignorant of the fact 
that while these later proceedings were going 
on, the Act IV suit had been decided, and 
that Nundo Coomar had lost, if he ever had, 
the possession of the land in question. That 
circumstance may, howevei", account for the 
absence of any evidence in this record that 
action was afterwards taken with respect to 
Nundo Coomar's holding pursuant to the 
recommendation of Mr. Latour. And this 
view of the case seems to their Lordships to 
be in a considerable degree confirmed by 
what afterwards took place between the 
Government and the defendants in the 
course of the settlement proceedings of 1851 
and 1856. It appears upon the face of those 
proceedings that they were taken in pursu- 
ance of Mr. Latour's suggestion, that further 
investigation of the rights of the Govern- 
ment as against the parlies in possession was 
necessary. 

The first of those proceedings, which is at 
page 192, does not mention expressly the 
particular Act IV case, which treated the 
defendants as in possession of these lands. 
It refers to another Act IV case, which they 



seem to have had with a person named Hur 
Coomar Thacoor ; but at page 193, line 29, 
there is this passage, " The said fact was 
" reported to the Commissioner by the former 
" Deputy Collector, Mr. Edward Latour, in 
" his letter No. 269 of the 25th September 
" 1848, in connection with the settlement 
"report, whereupon a fresh investigation was 
" ordered ;" and that, it appears, was the in- 
vestigation which was then taking place. 
The previous paragraph refers again to the 
land measured by Kristo Mungul Gooho, and 
to the resumption suit before Mr. Fletcher 
which was struck off. 

On this first proceeding, Mr. Reid, the 
Deputy Collector, seems to have thought 
that the Government might be entitled to 
revenue ; but he says, at line 65, " as he" 
(the Chowdhry) " has been in possession of 
" the said lands under the orders contained 
" in the decision in the suit struck off," (that 
is, the suit before Mr. Fletcher,) "and in the 
" Act IV case, the said lands cannot be at 
" once resumed or settled ; therefore I main- 
" tain it necessary to draw up a report in 
" English on the matter as directed by the 
" Commissioner in his letter No. 41 of 6th 
" March 1849." Then he orders, " That for 
" the time being the petitioner be retained 
" in possession of all the new formations in 
" the manner he has been holding them ; that 
" all particulars connected with the matter at 
" issue be embodied in an English letter, and 
" sent to the Commissioner for the proper 
"orders," and so forth. 

It is clear upon the admitted facts of the 
case that at that time, in 1851, the defend- 
ants were in possession of the land in ques- 
tion, and therefore it seems clear that what 
Mr. Reid intended his order to operate upon 
was the whole of that new chur including 
the Dag No. 39, and that that was the subject 
of the investigation. 

This is made even more clear by the final 
and longer proceeding at page 200, where 
there is a distinct reference to the Act IV 
case, in which Ismail was one of the plaint- 
iffs ; and the nature of the investigation ia 
clearly stated at page 202, line 10 : *• By 
" the papers it appears that this case, having 
"been instituted in accordance with the 
"tenor of the letter No. 120J, of the 
" Revenue Commissioner, dated the 2nd July 
" 1851, has been in abejauce up to this time 
" on account of the investigations, &c., not 
"having been completed;" and the final 
order is, "That the objections of the claim- 
"ants being rejected, the quantity of 27,459 
Id 1^ dhoors of land, measured by Gooroo- 
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" diiss Sen, Amlab, 8t$ new accretions adjoin- 
** ing the petitioner's Wagoojustee be released 
" to the petitioner free from the Government 
*' claim, and that tlie record be kept among 
" the decided cases/' It is to be remarked 
that though other claimants had come in tc 
dispute the defendants' right to a settlement, 
the ptaintiffs had failed to do so. 

Reviewing the whole of these proceedings, 
their Lordships have come to the conclusion 
that Mr. Johnson's proceedings gave onlj 
what may be culled at most an inchoate title 
to tlie plaintifi^ ; that that title was never 
coniirmed ; on the contrary, that the pro- 
)>riefy of giving that title was disputed at 
the earliest opportunity by Mr. Latour ; that 
in the meantime the parties themselves came 
into conflict ; that the possession of the lands 
was awarded to the defendants; that Mr. 
Johnson's proceedings were never followed 
up by any further investigation as regarded 
the plaintiffs, because in fact ihey had ceased 
to be (if they ever were) in possession; and 
that, although the Government ofiicers still 
asserted for a time a right to assess revenue 
on this land, they ultimately determined that 
it should he held free from assessment, and 
made a final settlement to that effect with the 
defendants. 

If their Lordships had been sitting as a 
Court of first instance, they would have 
deemed it impossible upon such proof of title 
as the plaintiffs have given to disturb an 
admitted possession of upwards of ten years, 
and though they feel the force of the objec- 
tions urged by Mr. Bell, and the difficulty of 
setting their judgment against that of Indian 
Judges who have had so much more experi- 
ence of these revenue proceedings, they are 
unable to find in the judgments of the High 
Court any grounds upon which they think 
tlint the decree in favor of the plaintiffs 
can be supported. 

It seems to their Lordships that the learn- 
ed Judges having originally treated the title 
of the plaintiffs as depending upon a release 
by the Commissioner, and finding that that 
release was not made out, fell back upon the 
proceedings of the Deputy Collector, Mr. 
Johnson ; and that they have not given suffi- 
cient consideration to the nature of the pro- 
ceedings of that subordinate officer, and the 
manner in which they were dealt with by 
his ofiSeial superiors. Upon the whole case, 
therefore, their Lordships have come to the 
conclusion that the plaintiffs have failed to 
prove either title or possession which can 
entitle them to disturb the long possession of 
the defendants ; tmd that this appeal ought 



to be allowed. The recommendation, there- 
fore, to Her Majesty will be that the appeal 
be allowed ; that the two last decisions of 
the High Court be reversed ; and that the 
appeal to the High Court against the second 
decision of the Principal Sudder Ameen be 
dismissed, and his decree dismissing the suit 
be affirmed. 

The defendants, of course, will be entitled 
to their costs in the Indian Courts, and the 
appellant to his costs in this Court as against 
the respondents. 



The 13th May 1872. 

Present : 

The Hon'ble Louis S. Jackson and 
W. Ainslie, Judges, 

JurisdicHon^Act VIII of 1869, B. C.—Sepa» 
rate Register of Suits — C Object of) — OccupU" 
tion of Land—Rent-^ Charity, 

Case No. 1390 of 1871. 

Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 7th September 1871, reversing a 
decision of the Moonsiff^of that district^ 
dated the I5th June 1871. 

Jallalooddeen (Plaintiff), Appellant^ 

versus 

Major James Bume, Manager (Defendant), 
Respondent. 

Moonshee Mahomed Yusoof for Appellant. 

Baboo Vnnoda Pershad Banerjee fbr 
Respondent. 

The provision in Act VIII of 1869, B. C, directing 
suits institated nnder that Act to be entered in a separate 
register, was {or statistical purposes, and not for the 
purpose of separating into parts, the jurisdiction exer- 
cised by one Court, so as to render a suit brought under 
that Act liable to be struck oS in order that a fresh 
suit might be brought under Act VIII of 1859 in the 
same Ck>urt and on the same cause of action, even 
suppoKing that the suit was not really a suit for rent, 
and that the consideration stipulated to be paid for the 
defendants occupation of the land was charity and 
not rent 

Jackson, J, — Thb decision of the Addi- 
tional Judge in this case appears to ns to be 
very surprising. 

The facts are these: — The Maharajah of 
Durbhangah, who was at that time Maharajah 
Chuiter Singh Bahadoor, having occasion 
for one beegah two cottahs of land, part of 
an endowment held by the plaintiff 'a ancestor, 
on wbich land this Maharajah desired to 

H 
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make a garden, took and occupied it, and in 
consideration of such occupancy paid in the 
first place a certain fixed amount of grain, 
and, subsequently, that amount of grain was 
commuted to a monthly allowance of 3 rupees 
nnd 8 annns, which was paid regularly for a 
series of years down to Falgoon 1276, pay- 
ment thereafter being withheld. 

The plaintiff sued in tlie Moonsiff^s Court 
to recover the same. The question was 
raised, which appears to us to be a purely 
formal and a very needless question, as to 
whether the suit was a suit for rent or for 
an allowance in the nature of charity, and 
consequently whether it was a suit under 
Act VIII of 1869, B. C, or no. 

The Moonsiff, considering the suit to be 
really a suit for rent, and finding that the 
amount was actually due to plaintiff, gave him 
a decree, save only for a small portion of the 
claim, namely, the allowance for one month 
previously paid, which the plaintiff had by 
some mistake included in his claim, and as to 
which he himself furnished the means of 
detecting his error by indicating where the 
evidence of payment could be found. 

On appeal the case cnme before the Addi- 
tional Judge, Mr. Henderson, and that 
gentleman says : — 

" On appeal, it was chiefly uro:ed that this 
'* cannot be looked upon as a rent suit, the 
" money having been given in charity. This, 
" therefore, is the point to be tried. 

" The plaintiff files a sunnud from Chat- 
" tar Singh and other papers from the Court 
" of Wards. The sunnud appears to me to 
" show that the Maharajah's ancestors appro- 
" priated the plaintiff's land for the purpose 
** of making a garden, giving him, as an equi- 
** vaient, first of all food, and subsequently a 
" monthly allowance as charity, — the plaint- 
" iff^s ancestor being ^fakeer, 

*• The other papers would tend to show 
" that, in the year 1260 F. S., the food allow- 
"ance was stopped, and in lieu thereof a 
** monthly allowance at the rate of Rs. 3-12 
*' was fixed. It would further appear that, 
"arrears accruing, the plaintiff received a 
** portion of that amount, the balance being 
*' remitted by the plaintiff, and the Commis- 
** sioner fixed Rs. 3-12 for the future rate of 
" payment. 

'^ The conditions of the sunnud do not 
** specify fully whether the equivalent for tlie 
" laud were given as charity or as rent; it 
'' merely proves that some return for the land 
<* being considered necessary, the arrnnge- 
<< ments it contained were effected. There 
** is no proof whatever that the food and I 



^' subsequently the monthly allowance were 
" given as rent, 

'* Besides this, in the receipts for payments 
" given by the plaintiff, the amount is not 
" styled rent. The Moonsiff's interpretation 
" of the transaction is that the Maharajah, 
'^ not liking, holding the important position 
" he did in the district, to become the tenant 
** as it were of one of his own ryots, styled 
^' the equivalent for the land charity, t. e., 
"support, and not rent, but that the latter 
" was really what the exchange meant. 
" This construction is inadmissible when, in 
"the document charity, t. e., money for 
** support, is certainly more clearly implied 
" than rent. In my opinion, the suit cannot 
"be brought under Act VIII of 1869. 
" The Civil Court is the only course of action 
" left open to the plaintiff. For this reason, 
" the case must be struck off the Act VIII 
"of 1869 file, on which grounds it should 
" have been dismissed in the first instance by 
*' the Lower Court" 

We very much lament that, in the Lower 
Appellate Court so flimsy a defence should 
have been allowed to prevail, and also that 
it should have been urged here on behalf of 
the Court of Wards. 

The Maharajah for his own purposes 
wanted the plaintiff's land. The plaintiff's 
ancestor agreeing to give the land, which 
apparently he could not alienate, the Maha- 
rajah as a sop for his own vanity fixes pro- 
bably a larger allowance than usual to be 
paid, and in consideration of this the owner 
of tiie land acquiesces in its being called 
charity^ instead of rent. This amount conti- 
nues to be paid for a number of years till the 
occupier or lessor suddenly thinks fit to stop 
it, and the question is raised whether this 
amount was charity or rent. It is, in fact, 
the consideration stipulated to be paid for 
the defendant's occupation of the land. The 
circumstance of the plaintiff's ancestor having 
been a fakeer in no respect afiects the 
plaintiff's right to recover the equivalent so 
agreed upon by whatever name it be called. 
The question whether the suit is one under 
Act VIII of 1869, B. C, or not, appears to 
be of the most frivolous character. 

The Beugal Legislature, when it passed 
Act VIII of 1869, restoring to the Civil 
Courts the jurisdiction of which they had 
been for a time deprived, and empowering 
them to try suits for rent and others of a 
kindred nature, thought fit to direct that the 
suits instituted under the provisions of the 
Act should be entered in a separate register. 
This provision, however, was introduced 
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obviously for statistical purposes, and not for 
the purpose of separating into parts the 
jurisdiction exercised by one Coart. 

We cnnnot conceive how the plaintiff's 
allegation, that the suit was broaght under 
Act VIII of 1869, B. C, should render it 
liable to be struck off, in order that he might 
bring a fresh suit under Act VIII of 1859, 
in the same Court and on the same cause of 
action, even supposing that the suit was not 
really a rent suit. 

The plaintiff is unquestionably entitled 
to the amount for which he sues, and we 
therefore set aside the decree of the Lower 
Appellate Court, and restore that of the 
Moonsiff. 

In restoring that decree, we strike out 
that portion of it which* orders the plaintiff 
to pay to the defendant costs in proportion 
to one month's allowance, which was claimed 
by some inadvertence and disallowed. 

The plaintiff will have costs only upon 
the amount decreed to him, but the defend- 
ant will have no costs. 

The appellant will have his costs of this 
appeal, as also those of the appeal below. 



The 14th May 1872. 

Present : 

The Hon'ble Louis S. Jackson and W.- 
Markby, Judges. 

Procedure — Witnesses. 

Case No. 272 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Moorshedabady 
dated the 6th September 1871. 

Bhujooram Mundul (Plaintiff), Appellant^ 

versus 

Raj Coomaree Debia and others (Defendants), 
Respondents. 

Air. J. T. Woodroffe and Baboos Unnoda 
Pershad Banerjee and Mohinee Mohun 
Roy for Appellant. 

Baboos Sreenath Doss and Bhugobutty 

Chum Ghose for Respondents. 

Case showing an utter disregard of correct proce- 
dure in the number of postponements, the irregular 
manner in which the witnesses were examined, the 
refusal to grant time to produce witnesses unavoidably 
absent, the final hearing of the case in what (without 
evidence on either side) was a mere skeleton of a case, 
and the pronouncing of judgment by a different Judge 
from him who had heard the evidence. 

Jackson, J. — After hearing the learned 
counsel for the appelhiut in this case, it is 



quite clear, and the respondent's pleader does 
not gainsay the opinion, that there hos been 
not only no trial, but nothing either resem- 
bling or approaching a trial in this case. 

It would be wearisome and needless, espe- 
cially ne^^dless as the matter will be consi- 
dered differently presently, to enumerate the 
endless postponements of this unfortunate 
case, from the filing of the plaint on the drd 
of May 1870, to the judgment pronounced on 
the 6th of September 1871. There have 
been in all not less than 12 or 13 postpone- 
ments, several of them taking place on dates 
previously fixed by the Court itself for the 
hearing of the case, and on which witnesses 
of one party or the other were in attend- 
ance. It seems that only two witnesses 
on behalf of the plaintiff, and none on behalf 
of the defendant, have been examined ; and 
those two were not examined on the same 
date, nor was judgment pronounced until 
many months after the examination of the 
last of them, and by a different Judge from 
that who had heard the evidence of the 
witnesees. 

When the case was called up for final 
hearing, the plaintiff's vakeel represented to 
the Court that the witnesses could not be in 
attendance because of the inundation (and 
he might have added because no one could 
have foreseen that the witnesses would be 
examined on the date fixed), and he applied 
for time to produce his witnesses. His ap- 
plication was disregarded, argument took 
place, and judgment was pronounced on 
what — ^because there was no evidence taken 
on either side — may be called the skeleton 
of a case. 

To determine finally the rights of parties 
on such an investigation as this, would be 
a mere mockery of justice. 

We set aside the proceedings and decision 
of the Court below, and we remit the case 
to that Court with directions to fix a day on 
which the parties will be expected to pro- 
duce their witnesses, and they will have 
every facility afforded them for that purpose. 
The day fixed must be positively the day of 
hearing, and the hearing and examination 
of the witnesses and judgment must be con- 
secutive. 

The Court will take care to determine 
beforehand any question which it is neces- 
sary to determine as to whether the appli- 
cation of the plaintiff to examine the defend- 
ants, or to have certain witnesses examined 
by commission should be complied with or 
not. 
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The costs of this appeal will be coats in 
the cause. 

la the mean time, the proceedings of this 
case will be laid before the English Com- 
mittee that they may consider what steps 
it may be advisable or necessary to take 
with reference to such a lamentable dis- 
regard of correct procedure. 

Marhby^ J. — I concur. 



The 20th May 1872. 

Present : 

The Hon'ble W. Markby, Judge. 

Security for Costs of Appeal—Time for Demand- 
ing — Act Vlll of 1859 s. M2 — Pauper 
Appellant, 

In the matter of 

Jogendro Deb Boykut, Petitioner^ 

versus 

Funindro Deb Boykut, Opposite Party, 

Mr. R. T. Allan for Petitioner. 

Bahoos Sreenath Doss, Bkogobutty Churn 
Gkose^ and Ckunder Madhub Ghose 
for Opposite Party. 

By the words " before the appellant ia called upon to 
appear and answer " in Section 342, as compared with 
similar words used in subsequent Sections, especially 
Sections 846 and 346, is meant not the date mentioned in 
the notice, but the date on which the appeal is called 
on to be heard ; and the Court has a discretion at any 
time befove the hearing of the appeal to make an order 
demanding security for costs from the appellant. 

Where me appellant was, according to his own state- 
ment, a pauper, and it appeared that others presumably 
able to mmish the necessary security were interested in 
the matter, the case was considered a proper one in 
which security should be given. 

Markby^ J.-^-Tnia was a suit which was 
heard originally and dismissed : it was again 
heard upoa remand by this Court and again 
dismissed. The plaintiff then applied for 
leave j» appeal in forma pauperis ; and some 
time after, in August 1871, Mr. Justice 
Bay ley and Mr. Justice Paul made an order 
dismissing that application on the ground 
that they saw no reason to suppose that the 
decision of the Judge was contrary to 
law or to any usage having the force of law 
or otherwise erroneous. So far as they 
could judge then of the merits of the deci- 
sion, they considered it an unimpeachable 
judgment 

Thereupon, the plaintiff filed his petition 
of appeal in the usual way, and lists of docu- 
ments required to be translated have been 



filed by the appellant and the respondent 
towards the end of Pebruary. Then on the 
22nd March this application (for demandiug 
security for costs from the appellant) was 
made. 

The first objeciion that has been taken to 
the application i^ that, under Section 342 of 
the Code of Civil Procedure, the Appellate 
Court has no authority to demand security, 
because the date named in the notice for the 
respondent to appear and answer has elapsed. 

It seems to me that that construction would 
be um'easonable ; the time within which the 
appellant is to appear and answer is only 
just sufficient time to enable him to come up 
and enter appearance in the Court : and 
although in form the notice is to appear and 
answer on that eaily day, it is perfectly well 
understood that, by the practice of the Court, 
the case will not be heard until very much 
later ; and I think that by the expression 
" before the appellant is called upon to ap- 
pear and answer " in Section 342, comparing 
them with the use of the similar words in 
the subsequent Sections, especially Sections 
34o and 346, is meant not the dale mention- 
ed in the notice, but the date on which the 
nppeal is called on to be heard, and that this 
Court has a discretion at any time before the 
hearing to make this order. 

The next objection that is raised is that 
there has been delay in making this applica- 
tion and that is a different objection. Now 
I do not think that I have anything to do 
with the case reported in the 6th Volume of 
the Weekly Reporter, that case having been 
decided upon its own merits as also the case 
in 7 Moore. It seems to me, this applica- 
tion is not made at an unreasonable time. 
The most important element in the costs of 
this case after the stamp is the preparation 
of the paper-book for the use of the Court ; 
and allowing for the time that would be 
necessary for making the calculation aflter 
the respective lists were filed, that element iu 
the costs was not ascertained until some time 
in the beginning of March ; and I do not 
think it an unreasonable course for the re- 
spondent to wait and see what the result of 
that calculation would be before making this 
application so as to enable him to state 
to the Court what would be the fair amount 
upon which to call upon the appellant to 
give security. I think also, looking to the 
circumstances of this case, that it is a proper 
one in which security should be given. I 
do not of course wish to give the slightest 
opinion as to the Tnerits of the case. But 
the matter has been considered by the Judge 
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of the Court of first instance, and in the opi- 
nion of a Division Bench of this Court it has 
been satisfitctorily disposed of. That opinion 
will hare no possible effect when the matter 
comes before the Court more fully to be 
argued. But looking to the fact that, by the 
plfontifl's own statement, he is a pauper and 
utterly unable to meet the costs which the 
respondent will have to incur, — looking also 
to die fact which is stated in the petition and 
which is uncontradicted, thut other persons 
who are presumably able to furnish neces- 
sary security, are interested in this mutter,—^ 
I think it is only reasonable to give the re- 
spondent some security for his heavy outlay 
in this appeal. 

I think, therefore, that I ought to make 
the order that security be given for a fair 
sum which will cover all the costs of the 
appeal) and I fix that sum at Bs. 4,000. 



The 21st May 1872. 

Present: 

The Hon"ble W. Markby and W. Ainslie, 
Judges. 

Dteree of Privy Council-^Interesi'^Rate of-^ 
On Costs. 

No. 77 of 1872. 

Miseelltmecus Appeal from an order passed 
bif the Subordinate Judge of Backer- 
gunge, daUd the 17 th February 1872. 

Ameeroonissa Khatoon (Judgment-debtor), 
Appellant, 

versus 

Meer Mahomed Mozuffur Hossein Chow- 
dhry and another (Decree-holders), Re^ 
sptmdents. 

Baboo Sreenath, Banerjee for Apellaut. 

BahooM Doorga Mohun Doss and Rash* 
beharee Ghose for Respou dents. 

Where a decree of the Privy Council gives interest^ 
hat does not clearly specify- the rate, the Court should 
asoertain, if possible, from the other parts of the decree 
itself, or from other documents which may be read in 
conjtmction with the decree, what rate was intended to 
be^rao. 

Where the decree gives interest upon the principal 
snm recovered onlyj but not upon costs, the plainti£f is 
not entitled to such mterest. 

Markby, J. — The questions that we have 
to consider in this case arise upon an order 
of Her Majesty in Council made in the suit 
of Moulvee Abdool All, defendant, appellant^ 



versus Meer Mahomed Mosuffur Hosseid 
Chowdhry and others, plaiutiffs, respondents. 
The order directs that the decree of this 
Court should be confirmed but subject to the 
proviso thereinafter made. The proviso is 
somewhat of a complicated character, because 
it does not finally fix the amount upon which 
execution is to issue, but makes that amount 
dependent upon the result of an enquiry in this 
Court; and it directs that, upon that sum 
whatever it may turn out to be, the plaintiff 
is to have interest from the 29th July 1859, 
and it is also directed that he is to have the 
costs payable by the appellant in the two suits, 
and the costs of the appeal^ that is, the appeal 
in this Court. 

The first ground which has been raised for 
our consideration is, at what rate it was in* 
tended that the plaintiff should have interest; 
Now the rule that we have thought best to 
act upon iu cases of this kind, which come 
not unfrequently before this Court, is, when 
the interest is not clearly specified, to see 
whether from the other parts of the decree 
itself or from other documents, if there are 
any which one is at liberty to read in coiy unc- 
tion with the decree, it can be ascertained 
what rate the Court intended to give. If that 
cannot be ascertained in that way, my own 
opinion is that we should not be at liberty to 
take the course which has been suggested to 
us by the appellant now before us, namely, 
to allow such a rate of interest as we should 
think reasonable. But iu the case before us 
we do not think there is any real difficulty in 
ascertaining what rate Her Majesty in Council 
intended to give. The decree of this Court 
having been confirmed subject to modification, 
we are at liberty, indeed we are bound, to see 
what relief was given by that decree, because, 
except so fkr as that decree is modified, it has 
become embodied ill the order of Her Majesty 
in Council. Now one distinct and Separate 
part of the decree of this Court was that the 
plaintiff should bo entitled to recover interest 
upon the principal sum recovered in the suit at 
the rate of 12 per cent., and we tliiuk we can 
fairly infer from what Her Majesty says in 
her order that it was intended to give interest 
on the amount recovered Ht the same rate as 
this Court has given. We think, therefore, 
the plaintiff is entitled to execute this decree 
with interest upon the principal sum recover- 
ed at the rate of 12 per cent. 

But then the Lower Court has also given 
interest at the same rate upon the costs of the 
two suits and on the costs of the appeal in 
the High Court ; and it is objected, and we 
think the objection is well*fonnded, that no 
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interest upon those sums have been given by 
the order in Council. If it had been intended 
to give interest not only upon the principal 
sum recovered, but also upon costs, the words 
" with interest thereon*' would have followed 
after all the several sums of money allowed 
by the order, had been specified, and not, as 
they now stand, after the first of those sums 
only. We thiuk the true construction of this 
order is that the first of the sums specified 
is given with interest, and all the' other sums 
specified are given without interest. And 
we think there is a fair reason for that dis- 
tinction : no doubt, it is by no means unfre- 
quent to give interest upon costs, but on the 
other hand undoubtedly costs stand upon a 
difierent footing from the money claimed. 
It may very well have been that the Privy 
Council may have thought in this case that 
it was not necessary, seeing that a very 
large amount of interest would accrue under 
any circumstance upon the principal, to give 
any interest upon the costs. 

On these grounds, we think that, as regards 
the first point, the judgment of the Court 
below should stand; but as regards the second 
point it must be modified in this respect that 
the plaintiff will be declared not to be entitled 
to any interest in respect of the costs of the 
two suits and the costs of the appeal in this 
Court. 

We make no order for costs of this appeal. 

The record will be sent down to the Lower 
Court without delay. 



The 22nd May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Small Cause Court— ^^ Contract *' in s. 6 Act 
XI of 1865 (Meaning of )— Implied Contract 
— Suit for Plaintiff's Share of Money received 
by Defendant — Special Appeal — Questions 
of Title. 

Case No. 962 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Gyah, dated 
the 25th May 1871, reversing a decision 
of the Moonsiff of that district^ dated 
the Zist January 1871. 

Sunkur Lall Pattuck Gyawal (Defendant), 
Appellant f 

versus 

Mussamnt Ram Ealee Dhamin and others 
(Plaintiffs), Respondents. 



Baboo Bhowany Churn Duii for Appellant. 
Baboo Kally Mohun Doss for Respondents, 

The word '* contract " in s. 6 Act XI of 1865 was in- 
tended to include a tnit to recover money received by 
the defendant to a share of which the plaintiff is enti- 
tled ; the foundation of the claim being that the defend- 
ant, with regard to the portion of the money whidi 
belonged to the plaintiff, received it for and on behalf ai 
the plaintiff upon an implied contract to pay it over 
to him. 

When a suit is of a nature cognizable by a Small 
Cause Court, there is no right of special appeal althongh 
a question of title is incidentally raised '^ the finding of 
the SmaU Cause Court not being conclusive and being 
only for the purpose of determining the suit brought in 
that Court. 

Couch, C.J. — Wb are of opinion that a 
special appeal does not lie in this case. Sec- 
tion 27 Act XXIII of 1861 provides that a 
special appeal shall not lie in a suit of the 
nature cognizable in the Courts of Small 
Causes under Act XLII of 1860, when the 
debt, damage, or demand for which the origi- 
nal suit was instituted does not exceed 500 
rupees. The suits which are cognizable by 
Courts of Small Causes are now defined by 
Section 6 of Act XI of 1865 to which, by 
Section 50, the Act XXIII of 1861 is made 
applicable, and amongst them are claims for 
money due on bond or other contract 

The claim in this suit is to recoyer money 
which the plaintiff says the defendant has re- 
ceived, and which the plaintiff is entitled to 
a share of. In fact, the claim is founded up- 
on this, that the defendant, with regard to 
portion of the money which belonged to the 
plaintifl^ received it for and on behalf of the 
plaintiff, and the right to recover it is found- 
ed upon what has always been regarded as 
an implied contract to pay it over to the per- 
son for whom it was received. We think the 
word "contract," in Section 6 was intended to 
include such cases. That it was, is apparent 
from the exceptions in the proviso to the 
Section, one of which is an action on a bahmee 
of partnership account unless the balance 
shall have been struck by the parties, or their 
agents. A right to recover a balance of a 
partnership account by one partner against 
another is founded upon one partner actiog 
as agent for the others, and receiving money 
as such agent and being bound to pay the 
others their shares. If the words of Sec- 
tion 6 are large enough to include a claim of 
the kind, certainly they would include such 
a claim as the present. 

Again, it seems to have been supposed 
that, if it had not been otherwise provided, 
there would have been a right to recover a 
share or part of a shnre under an intestacy ; 
which must be on the ground that the party 
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who had the share was ander an implied con- 
tract to pay it over. These instances show 
that "contract" in Section 6 was intended 
to have a very extensive meaning, for there 
are no other words in the Section which would 
indnde such cases. They would not come 
within the term damages: It has been held 
by this Court in a case which is reported in 
the Special (Small Cause Court) Number of 
the Weekly Eeporter, page 23, and is quoted 
in Mr. Broughton's note to Section 6, that a 
Small Cause Court has jurisdiction in a suit 
brought by one of several joint owners of 
property against his co-sharer for his share of 
the profits. 

The next question to be considered is, 
what was the effect of the defendant (the 
suit being one of the nature cognizable by 
the Small Cause Court) raising the question 
of title. It seems to have been held in one case 
in this Court, reported in Wyman's Eeports, 
page 6, and IV Weekly Reporter, page 60, 
that where issues are raised which affect the 
question of title, a special appeal is not barred 
quoad those issues. The learned Judges say 
that decision or order in Section 27 is con- 
fined to those decrees which, if made in the 
Small Cause Court itself, would be conclusive- 
ly binding on the parties. We do not see 
ihe reason of this. There is but one deci- 
sion or order in the suit; and according to deci- 
sions of this Court, the finding of the Small 
Cause Court upon such issues is not conclu- 
sive, because the Court only goes into the 
question of title incidentally. That has been 
decided by a Full Bench, Sutherland's Full 
Bench Rulings, 127. There is, therefore, no 
reason why the special appeal should be 
allowed quoad the issues of title. We do 
not agree in the view which the learned 
Judges of the Bombay High Court took of 
this matter in the case reported in II Bombay 
High Court reports, page 4, where it does 
not seem to have been considered that 
the decision on the question of title was not 
conclusive. We think that, when the suit is 
one of the nature cognizable in a Court of 
Small Causes, there is no right of special 
appeal, althongh a question of title is inci- 
dentally raised, as the finding of the Small 
Cause Court is not conclusive and is only for 
the purpose of determining the suit brought 
in that Court. 
The appeal will be dismissed with costs. 



The 22nd May 1872. 

Present : 

The Hon*ble Sir Richard Couch, Ki., Chief 
Jusiiee, and the Honble W. Ainslie, Judge. 

Evidence {Time for Objections to, as not beings 
best)— Special Appeal— Aimission^Retum to 
Collector (stating Amount of Rent,) 

Case No. 963 of 1871. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated ihe 23rd May 
1871, reversing a decision of the Moon si ff" 
of thai district t dated the lOth Decem- 
ber 1870. 

Avudh Beharee Singh (Defendant), 
Appellant^ 

versus 

Ram Raj Tewaree and others (Plaintiffs), 
Bespondents. 

Baboo Bama Churn Banerjee for Appellant. 

Baboo Unoda Pershad Banerjee and Moon- 
shee Mahomed Yusoofffor Respondents. 

Objections to evidence as not being the best evidence 
should not be allowed to be taken on special appeal. 
They shonld be taken at the time when it is o£fered in 
evidence, for, if then taken, the objections might be 
renewed by the production of the best evidence. 

A return made to a Collector by an occupant of land 
stating the amount of the rent, is an admission as to the 
amount of rent, binding upon the occupant and all who 
claim under him. 

Couch, C.J. — As to the first point, the 
paper produced was a return given by the 
Collector which stated the contents of the 
return which was made to him. The objec* 
ticn which is now taken, that that was not 
the best evidence and that the original return 
ought to have been produced, ought to have 
been taken at the time it was offered in 
evidence ; it was an objection which, if 
taken at that time, might have been removed 
by the original return beiog produced. It 
cannot be allowed that parties shall lie by 
until the case has been determioed on appeal, 
and when it comes up to this Court in special 
appeal, take an objection of that kind, which, 
if taken at the proper time, might have been 
removed. It cannot be said that the decision 
of the case on the merits has been affected 
by &n error of this kind. It could never be 
allowed that these objections to evidence as 
not being the best evidence should be taken 
on special appeal when the parties may, by 
the way in which they conducted the case, 
have waived the objection. That disposes 
of the first point. 
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Then with regard to the second point, the 
evidence appears to be this : — We must take 
it that although the defendant is stated in 
the return to be the occnpant of the land, 
tlie real occupant was the father, because the 
defendant by his answer in effect says that. 
He claims to be now entitled as succeeding 
to his father in the occupation, and that, roust 
be taken as showing that the statement in 
the return was not a statement of the real 
fact. What the reason may have been docs 
not appear ; but, for some reason or other, the 
son's name was put in instead of the father's 
who was the actual occupant. 

Then it is a paper which is signed by the 
occupant of the land and by the ticcadar in 
which the amount of the rent is stated, and 
that is an admission by the occupant of the 
land of the amount of the rent. That would 
be very good evidence against the present 
defendant who claims under the occupant 
and good evidence also against other persons, 
being an admission by a deceased person 
against his interest that he waa liable to pay 
that amount of rent. We think it is clear 
that it was admissible as evidence. Whether 
it was so strong as that it ought to prevail 
against the decree, is a question which ought 
not to be considered in special appeal : that 
is a question for the Judge sitting in regular 
appeal to determine. The question for us 
to determine is, whether there is any error in 
law in his treating it as evidence and allowing 
it to be considered by him in the decision of 
the case. We think there was not. 

The appeal must be dismissed with costs. 



The 22nd May 1872. 

Present : 

The Hon'ble Sir R. Conch, Ki,, Chief Justice^ 
and the Hon'ble W. Ainslie, Judge, 

Sale in Execution of Decree — Effect of not sped- 
fyine Share to be sold — Irregularity — Onus 
Probandi'- Special Appeal, 

Case No. 990 of 1871. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 30M May 1871, affirming 
a decision of the Subordinate Judge of 
that district, dated the ZOth May 1870. 

Suroop Narain Singh (one of the Defendants), 
Appellant, 

versus 

Ram Tobul Misser and others (Plaintiffs), 
Respondents^ 



Bahoo Taruek Nath Sen for Appellant. 

Mr. C. Gregory and Baboo Unnoda Per^ 
shad Banerjee for Respondents. 

Although a decree-holder^ when seeking really only to 
have a 4-anna share in a mouzah attached and sold, did 
not specify his share, but made his application in such 
a general way as to include the entire mouzak, yet in- 
asmuch as he never claimed to have more than a 4-anna 
share, nor to be entitled'to more, the irregularity was held 
not material in this case, it being clear that what was 
intended to be sold and what defendant, objector to the 
sale claiming to be the purchaser of a S^anna 10-gmidah 
share under a hobalah^ understood was going to be sold 
was the right, title, and interest of the judgment-debtor, 
whether it might be 4 annas or only 10 gundahs accord- 
ing as defendant succeeded in establishing his kobalah 
or not. 

The mere putting what is perhaps a greater burden 
of proof upon one party than upon the other, though it 
may not be strictly correct, is no ground for reversing a 
decree in appeal, where the decision of the case on the 
merits has not been affected by anything which has 
been done aa to the onus of proot 

Couch, C,J. — The main objection taken 
in special appetd is, that the plaintiffis in fact, 
only became the purchasers of 10 gnndahs 
in the property on the ground that the 10 
gundahs only were attached, and that the 
subsequent proceedings must be considered 
with reference to what was attached, and the 
right, title, and interest of the judgment-debtor, 
which was purchased by the plaintifis, was 
only in the 10 gundahs. 

The same objection was taken in both the 
Lower Courts. 

Now it is best to see what was the finding 
of the Lower Appellate Conrt upon this 
matter. The Judge says that " with reference 
'^ to the transaction," that is, tlie purchase by 
the plaintifiF at the auction, I find that the 
" Court of Wards on the 12th of February 
" 1869, as decree-holders, filed a schedule of 
" the debtor's property in which several vil- 
'^ lages were entered ; a list of tlie same was 
" given together with the debtor's share in 
" each," and in Mouzah Lowawan, the one 
now in question, the share was stated to be 
10 gundiihs, and a notice was served on the 
24th of February in accordance with that 
application. But, then, it appears from tho 
findings of both the Lower Courts that the 
Court of Wards, the plaintiff in that suit, 
petitioned the Court for the amendment of 
the schedule, they having, as it seems, ascer- 
tained that the right of the defendant in that 
suit was more than the 10 gundahs, and that, 
in point of fact^ he was entitled to a share of ^ 
annas. That application did not specify the 
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4-aDDa share, but was general, asking that 
the attachment should be of the right, title, 
and interest of the judgment-debtor io the 
mouzahs. 

The proceedings were sent to the Deputy 
Collector ; and before him the present, 
special appellants objected to the sale pro- 
ceeding, on the ground that they had pur- 
chased 3 annas nnd 10 gundahs of the judg- 
ment-debtor's property, and they founded 
their objection, as appears by the petition, on 
the fact that the kobalah of the 20th March 
1867 entitled them to that portion of the 
property. 

This certainly shows, as has been observetl 
hy the Lower Courts, that the present 
Bpeciai appellant understood that at that tim* 
a change had been made in the proceedings, 
and that what was attached and sought to 
be sold was no longer the 10 gundahs. As 
it seems to us when the parties went before 
the Collector, ihey understood it to be the 
4-anna share, although the application was 
general and it might have been said to in- 
clude the whole mouzah : and we find that 
Mr. Justice Noi-man, in one of the cases that 
ha?e been referred to, in IV Bengal Law 
Reports, page 183,* takes this view as totht? 
effect of an attachment where no share is 
mentioned, and says he ihiuks that, in such a 
case as that, the attachment is to be treated 
a-s the attachment of the entire property. 
They understood it as an attachment of the 
4-anna, and that that was about to be sold, 
and would be sold. 

Then the Deputy Collector having the 
questioB raised before him, whether the 
kobalah upon which the defendants resicd 
their claim was fraudulent or not-, appears to 
have thought, and probably very wisely, that 
he hud better not decide that question, and 
determiue that the sale should be of the tight, 
title, and interest of the judgment- debtor?^, 
leaving the matter as to whether that wos in 
a 10-gundah or in a 4-anna share, to be af- 
terwards determined by the parties litigating 
the matter, as has been done in the present 
suit. 

We think, then, that although there might 
have been an irregularity in the Court of 
Wards, when they really only sought to have 
a 4-aDna share in the mouzah attached and 
eold, not specifying that and making their 
application in such a way as to include the 
eDtire mouzah, yet, inasmuch as they have 
De^er claimed to sell more than a 4-anna 
•bjure, Dor ever claimed to be entitled to 

• 18 W. R., Full Bench, 68 ; see page 67. 



more, the irregularity is not material in the 
present case, and that it is clear that what 
was intended to be sold on that occasion, and 
what the present special appellant understood 
was going to be sold, was the right, title, and 
interest of tho judgment-debtors in the 
mouzah which might turn out to be 4 annas 
or oidy 10 gundahs, according as the defend- 
ants succeeded in establishing their kobalah 
or not. We think that the Lower Courts 
have not fallen into any error in treating 
this, as it really was, as a purchase of that 
description by the plaintiff. 

Then the other question which has been 
raised is, upon whom was the onus of proof? 
Now, the plaintiff claimed and sought to be 
declnred entitled to the 4-anna share ; and it 
was for him in a suit to recover possession, to 
give some evidence of his title to the 4-anna. 
The cases ns to upon whom the onus of proof 
is in claims under Section 246 Act VIII of 
1849, which have been referred to, do not 
npply in this case which is a suit to recover 
possession or to be declared entitled to the 
property. But then we must see what the 
defendants had done ; they had, in the 
proceedings before the Deputy Collector, 
stated, in their petition, that the judgment- 
debtor had been entitled to the 4-annii share, 
and their case was that they had had a con- 
veyance of the 3-anna and 10-gundah share 
to them. As to the plaintiff, it was enough 
for him to mnke use of this petition as show- 
ing that at one time, according to the de- 
fendant*8 own case, the judgment-debtor was 
entitled to the 4-anna. It threw upon the 
defendants the burden of showing that they 
had really obtained by the kobalah the 
3-anna and 10-gundah, and they attempted to 
do that by proving that conveyance to have 
been a bona fide one. 

The case appears to have been fully gone 
into; and, upon such evidence as was adduced 
by both parties, fclie Lower Courts have 
come to the conclusion that it was not a 
bond fide conveyance and that it did not 
pass the property to the defendants. The 
decision of the case on the merits has not 
been affected by anything which has been 
done as to the onus of proof. The case 
appears to have been properly dealt with ; 
and it is a mistake to suppose that a mere 
putting what is perhaps a greater burden 
of^ proof upon one party than upon the 
other, though it may not be strictly correct, 
is a ground for reversing the decree in 
special appeal. The question is, whether 
both sides having been allowed to go fully 
into evidence, the Court has come to a proper 

16 
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conclusion. There may be some cases in 
which, where the evidence being nicely bal- 
anced, it becomes necessary to consider 
upon whom the burden lies. Tlie plaintiflf 
had given sufficient evidence to throw upon 
the defendants the onus of showing that their 
kobalah was a genuine instrument, an in- 
trument which passed the property to them. 

We see no ground for saying: that there 
has been anything erroneous in the decision 
of the Lower Appellate Court, and the appenl 
must be dismissed with costs. 



The 22nd May 1872. 

Present : 

The Hon'ble Louis S. Jackson and 
W. Markby, Judges. 

Case No. 54 of 1872. 

Land for Public Purposes (under Act VI of 1857 ; 
— Claims to Money deposited with Collector (how 
to be enforced) — Proceedings in Execution 
(Correspondence between Judge and Collector) 
— Appeal. 

Miscellaneous Appeal from an order passed 
byiheJudgeof Twenty-four Pergunnahs, 
dated the 2nd September 1871, reversing 
an order of the first Subordinate Judge 
of that district y dated the 2Zrd June 1 87 1 . 

The Collector of Twenty-four Pergunnahs 
(Judgment-debtor) Appellant, 

versus 

Grish Chunder Chatterjee (Decree-holder), 
Respondent. 

Baboo Unnoda Pershad Banerjee 
for Appellant. 

Baboo Woomesh Chunder Banerjee 
for Respondent. 

One of several claimants to money deposited with the 
Collector for payment on account of land taken for pub- 
lic purposes under Act VI of 1867, sued those who 
opposed his claim and the Collector. The Collector put 
in a written statement declaring his wiJlin^ess to com- 
ply with any order of the Court and that he had been un- 
necessarily made a defendant, and asking for n»s costs, 
whereupon a decree was made against all the defendants 
and the Collector adjudged entitled to his costs. Upon 
application for execution, a correspondence passed be- 
tween the Subordinate Judge and the Collector, resulting 
in an order by the former, directing the Collector to pay 
plaintiff only so much as remained in the Collector s 
hands after payment of certain other claims. The Judge 
on appeal set aside the Subordinate Judge*s order, and 
remanded the case to him for enforcement of execution. 
Held that no appeal lay to the Judge from the order of 
the Subordmate Judge, the correspondence in question 
not being proceedings in execution ; and, that the proper 



course would have been not to have brought a suit 
against the Collector but against the party who opposed 
plaintiffs claim, and after obtaining an order for the 
payment of the money due to him, to have taken the 
order to the Collector for his money, the effect of such 
order being to protect the Collector from the conse- 
quence of paying to one party money to which another 
was entitled. 

Jackson, J. — A considerable sum of money 
payable to parties entitled on account of land 
taken up for public purposes at Muneerara- 
pore in the twenty-four Pergunnahs has been 
in deposit in the hands of the Collector of 
that district. 

Claims were made by various parties, and 
amongst others by the respondent before u?, 
Grish Chunder Chatterjee ; and Grish Chun- 
der Chatteijee, by way of enforcing his claim, 
brought a suit in which, in addition to the 
persons who opposed his claim, the Collector 
was sued as a defendant. 

The Collector, it seems, put in n written 
statement declaring that hehnd been unneces- 
sarily made a defendant ; th»t he was willing 
to comply with any order which the Court 
might make ; and he asked for his costs. 
Thereupon a decree was made against the 
defendants, including the Collector, for the 
payment of certain monies to the plaintiff ; 
but the Collector was adjudged entitled to 
his costs. 

The plaintiff, being desirous of obtAining 
the fruits of his decree, appears to imve ap- 
plied to the Subordinate Judge for execution, 
and thereupon a kind of correspondence took 
place between the Subordinate Judge and the 
Collector ; in the course of which the Collec- 
tor submitted that out of the funds which 
were originally in his hands, he had made 
certain payments to certain parties, and a 
certain balance remained in his hands ; that he 
found an order for the payment of a certain 
sum to the plaintiff in this suit, and also 
another order by which a different party was 
entitled to receive a separate sum ; and be 
represented that, if the amount for the" pay- 
ment of which application had been first made 
were paid to the receiver of the estate of 
Fran Kishen Biswas, sufficent money would 
not remain in his hands to satisfy the plain- 
tiff's claim. 

Thereupon the Subordinate Judge recorded 
a roobakaree or proceeding, and made the 
following order:— "That a copy of this 
" roobakaree be sent to the Collector request- 
" ing that the receiver of the estate of Prau 
" Kishen Biswas, the superior proprietor, be 
* first paid out of the Rs. 1,448-8-5, the re- 
" maining amount of the deposit in the Col- 
" lectorate, as mentioned in his roobakaree 
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"dated the 27th April last, and that this 
"judgment-creditor be held entitled to the 
"reQiaining sum from which Rs. 113-13-5 be 
"paid to the Government pleader under a 
"previous order, and the remaining sum be 
"duly paid to this judgment-creditor." That 
is to say, he decided that the Collector was 
to pay to the judgment-creditor only so much 
of the original funds as remained in his the 
Collector's hands after payment of the re- 
ceiver's claims. 

Against that order, the plaintiff, the judg- 
ment-creditor, appealed to the District Judge, 
and the District Judge observes as follows : — 

"The Collector objects to pay on the ground 
"that the money which would have been ex- 
" pended in the satisfaction of this decree has 
"been spent in the satisfaction of other decrees. 
" The Court cannot listen to an excuse of tliis 
"nature. Goverment is bound to satisfy the 

*decre^, and the Collector must be required to 
" pay the amount. The Court will not con- 
" sider whence the money will be obtained for 
" the satisfaction of the decree, nor can it look 
"in execution at the grounds of judgment. 
" The decree must be satisfied, and the Sub- 
" ordinate Judge is bound to execute it. His 
" order is set aside, and the case will go back 
"to him that the execution may be enforced." 

If the strictly proper course had been taken 
in this case, the plaintiff would have brought 
his suit, not against the Collector, but aguinst 
the party who had withstood his claim, and 
after adjudication would have applied to the 
Court, for an order for the payment of such 
anount as was found to be due to him ; and 
he would take the order to the Collector, nnd 
ask him for his money; and on such considera- 
tion as we can give to the words of Section 
29of Act VIof 1857, it would be for the 
Collector to consider what effect he was 
bound to give to the order. For we consider 
that such order would be more in the nature 
of a direction than of a decision of a claim, 
and the effect of that order would, as my 
learned brother Markby observes, protect the 
Collector from the coti sequences of paying to 
one pnrty a sum to which another party was 
entitled. 

In this case we have a complication, inasmuch 
as the Collector is a party to the suit. We 
should have thought that the Collector, when 
he was made a defendant, would have come 
before the Court, and would have objected that 
he should not have been made a party to the 
suit, and that no decree could be given against 
him ; and he would have been absolved from 
liability in the matter. Unfortunately, how- 
erer, he has in the present instance consented 



to be a party ; he has put in a written state- 
ment, atid has claimed nnd obtained his costs. 

If these were properly proceedings in exe- 
cution against the Collector, we should have 
felt some embarrassment as to what we ought 
to do. 

But these were liot proceedings in execu- 
tion, but merely a correspondence by means 
of roobakaries between the Collector and the 
Subordinate Judge, in which the Subordinate 
Judge has stated his opinion. That not being 
proceedings iu execution, an appeal did not lie 
to the Court, and, therefore, the Judge was in 
error in setting aside the order of the Subor- 
dinate Judge. We accordingly reverse his 
order without prejudice to the rights of the 
parties. 

Under the circumstances, and considering 
the error committed by the Collector, we do 
not think that we ought to give him costs. 



The 23rd May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kf,, 
Chief Justice, and the Hon'ble W. Ainslie, 
Judge, 

Act VII of 1870— Computation of Value of 
Suhject'tnatter of Suit — Court Fees—JurisdiC' 
Hon, 

Case No. 1027 of 1871. 

Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Patna, dated the 25th April 1871, re- 
versing a decision oj the Sudder 3Ioon- 
siff of that district y dated the 9th Janw 
ary 1871. 

Jeebrnj Singh (Defendant), Appellant, 

versus 

Inderjeet Mahton (Plaintiff), Respondent. 

Mr, R. E, Twidale for Appellant 

Mr, C, Gregory for Respondent. 

The mode of computing the value of the subject- 
matter of a suit as provided by Act VII of 1870 was 
intended to be applicable only to determining the 
amount of Court fees to be paid, but not to other purposes, 
e. ^., to the question of the jurisdiction of the Court 

Couch, C,J. — The Subordinate Judge 
has held that the decision of the Moousiff 
upon the question as to what was ihe value 
of the subject-matter in dispute with refer- 
ence to the jurisdiction of the Court is finnl 
under Section 12 of the Court Fees Act. 
Now, it is admitted by Mr. Gregory that 
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that is uot 60, and that would at once dispose 
of this special appeal, because it shows that 
his decisiou is eiToneous, and it would be 
necessary ihat the case should go down to 
him ngain. But upon the otiicr question, 
namely, whether the value for the purpose 
of jurisdiction is to be coinpuied according to 
the Court Fees Act, we think there is 
nothing to show that it was the intention of 
the Legislature that that mode of computing 
the value was to be ai^pli cable to the ques- 
tion of the jurisdiction of the Court and was 
to be used in ascertnining what was the value 
of the subject-mntier in dispute. 

Act VII of 1870 is an Act fur making 
the Court fees payable, and after providing 
in Section 6 that the fees shall be paid, there 
followed a series of provisions with regard 
to the way jn which the Court fees shall be 
estimated. In suits for lands, houses, and 
gardens it is according to the value of the 
subject-matter, and such value shall be deem- 
ed JO be as provided by the Act. We think 
that this must mean that the value is to be 
deemed to be such for the purposes of the 
Court fees only, and not for other purposes. 
And Section 12 appears to support this view, 
because it treats this as being a question 
relating to valuation for the purpose of de- 
termining the amount of any fee, and it 
makes the decision upon this question final. 
We can see nothing in this Act which would 
lead us to suppose that the Legislative Coun- 
cil intended that these rules shoud be applied 
to the determinir)g what was the value for 
the purpose of jurisdiction. 

Therefore, the decree of the Lower Appel- 
late Court must be reversed and the case 
must be remanded for the Appellate Court 
to determine what is ihe value of the subject- 
matter in dispute. The appeUant must have 
the costs of this appeal. 



The 23rd May 1872. 
Present : 

The Hon'ble Sir Richard Couch. Kl, 
Chief Justice, tind the Hon'ble W. Ainslie, 
Judge, 

Special Appeal— Evidence (Bad reason for be- 
lieving). 

Case No. 1021 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the lOth May 1871, affirming a decision 
of the Moonsiffof Chuprah, dated the 
lUh December 1870. 



Slieo Golam Sahoy (one of the Defendants), 
Appellant, 

versus 

Mohadeo Lall Sahoo (Pin'mtiff), Hespondent. 

Mr. li, E, Twidale and Baboo Hem 
Chunder Bauerjee for Appellant. 

Bahoos Mohesh Chunder Chowdhry and 
Chunder Madhub Ghose for Respondents. 

Where it is manifest that the Lower Appellate Court 
has dealt with the evidence adduced on both sides, has 
weighed it, and come to the conclusion that the plaint- 
iffs witnesses ought to be believed, the giving in the 
course of its observations a reason which may not be 
considered a good one is not a ground of special appeal. 

Couch, C,J, — As to the first point, we 
think that all that the Subordinate Judge 
meant was that he was considering which set 
of witnesses was entitled to credit, the plain- 
tiflfs or the defendant's, and he makes the re- 
mark that, on the former occasion when the 
same witnesses had given evidence, the wit- 
nesses for the plaintiff had been thought by 
the Court to be more entitled to credit than 
the witnesses for the defence. That is not 
using the decisiou in the former suit as evi- 
dence in this or doing anything contrary to 
the order of remand. 

With regard to the other part of Ids judg- 
ment, he goes into a consideration of the rea- 
sons for not believing the defendant's wit- 
nesses. Now, even supposing that in the 
course of his observations uf)on the evidence 
of the defendant's witnesses he has not in 
e\ery instance given a reason that will bear 
examination, but has in one respect given 
what may be considered a bad reason, that 
will not vitiate the whole of the judg- 
ment. It we can see that he had dealt with 
the evidence adduced on both sides, and there 
is enough to show that he had weighed it 
and come to the conclusion that the plaintiff's 
witnesses ought to be believed, the giving in 
the course of his observations a reason 
which may not be considered a good one is 
not a ground of special appeal. 

I was rather surprised by being told that 1 
had in one case held that the giving a bad 
reason was itself a ground for reversing the 
judgment of the Lower Appellate Court. The 
case referred to was of a difl'erent charncter ; 
there the bad reason given went to the root 
of the matter. The Judge had taken an 
erroneous view of what was necessary to con^ 
stitute a partnership ; and as to the othei* 
part of the judgment, we seem to have 
guai'ded ourselves against its being suppo&eci 
that the giving a bad reason alone was lux 
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error in law such as would constitute a ground 
of special appeal, becauso we stiy — " This 
might not be such an error in law as would 
afford sufficient ground for special appeal, 
bat it is not at all the ri^i^ht way to deal with 
the evidence in the case." 

We intended that it did not follow, from 
the rcHsoning of the Judge not bearing a 
thorough examination, that a special appeal 
would lie and that his decision must be re- 
YCTsed. 

This appeal must be dismissed with costs. 



The 23rd May 1872. 

Present : 

Tlie Hon'W© F. B. Kemp and F. A. Glover, 
Judges. 

Canttructton — Arbitration Award — Instalments — 
Interest, 

Case No. 112 of 1872. 

iUseellaneoHS Appeal from an order passed 
hy the Judge of fVest Burdwan^ dated 
the 2Zrd December 1871, modifying an 
order of the Moonsiff of Bancoorahy 
dated the 6th September 1871. 

Anuck Chunder Odiiicarry and others (Judg- 
ment-debtors) Appellants^ 

versus 

Padmo Lochun Mookerjee (Decree-holder) 
Respondent 

Baboo Tarruch Nath Dutt for Appellant. 

Where a sam found due under an arbitration award 
VIS to be imhI in 23 annual instalments and tbe award 
provided that, if any one ki$t waa in default, the judg- 
nent-creditor, without reference to the remaining ki^ 
would be entitled to recover upon the whole sum at the 
nxt of 1 per cent interest per mensem from the date of 
Um award instead of 6 annas per mensem as provided for 
in ea% of no default, and a default took place after the 
mxxxtl tists were paid for several years, — Ukld that the 
jnfigment^ebror was bound to pay i . ere*t on the 
baUoce due at the time of the default i ate of one 

p^ c«ot. from the date of the awardi nstead of 6 annas 
per cent, per mensem. 

Kempj J. — The only question before us in 
tbU appeal is whether the Judge has put a 
right coustruction upon tlie award of the 
irbitrators. It appears that under that 
award a sum of Rs. 1,021 was found to be 
doe to tiie judgment-creditor and that sum 
WiiS to be paid by the judgment-debtors in 
23 annual instalments of 71 rupees per 
acoura. There is a provision in the award 
to this offecty that if any one hist was in 



default, then the judgment-creditor, without 
reference to the remaining hists^ would be 
entitled to recover upon the whole sum at 
the rate of one per cent, interest per mensem 
from (he date of the award instead of 6 annas 
per mensem as provided for in case of no 
default. It appears that the annua] hists 
were paid for several years up to 1271, the 
whole amount paid being 455 rupees, and it 
appears that a balance of Rs. 566 was 
still due when the default took place. There- 
fore we hold that under the terms of the 
award the judgment-debtor was bound to pay 
interest on the balance remaining due at the 
time of the default at the rale of one per cent, 
from the date of the award instead of 6 
annas per cent, per mensem. Tbe decision of 
the Moonsiff appears, therefore, to be correct 
and the decision of the Judge wrong. We 
reverse that decision and decree the special 
appeal but without costs. 



The 23rd May 1872. 

Present : 

The Hon'ble F. B. Kemp and P. A. Glover, 
Judges. 

Costs — Inconsistency between Judgment and 
Decree. 

Case No. 116 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Midnapore, dated the 
9th January 1872. 

Chowdhry Goluck Chunder Massunt and 
others (Judgment-debtors) Appellants, 

versus 

Chowdhry Guoga Narain Massunt and 
others (Decree-holders) Respondents. 

Boboo Doorga Mohun Doss for Appellants. 
Baboo Ashootosh Dhur for Respondents. 

Where a judgment contained a remark to the effect 
that two persons had been improperly made defendants 
and ought to have their costa from the plaintiff, but the 
decree contained no such recital but merely gave the 
plaintiff costs as a^inst all the defendants, the Court, 
on the general pnnciple of the inadviaability of incor- 
porating anything into a decree or of attaching to it 
a meanhig which the words of the decretal order did 
not properly and clearly express, declined to allow exe- 
cution for costs to issue in favor of the two defendants 
in question. 

Glover, J.— -Thb judgment-debtor is the 
appellant in the case ; he sued a certain 
number of defendants amongst whom are 

16 
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the present judgment-creditors. The case 
was decided in favor of the plaintiff against 
certain defendants and as against Gunga 
Narain Massunt and Urdhub Narain the 
judgment was that they had been improperly 
made defendants and that the plaintiff should 
pay their costs. The case was appealed to 
the High Court, and the judgment of the 
Gourt helow was affirmed. Tlie former de- 
fendants who thus became judgment-creditors 
applied to take out execution and to get 
their costs, when it was objected that ihey 
were barred by limitation, more than three 
years having elapsed from the date of the de- 
cree. The Judge considered that the time 
should count from the date of the decree of the 
High Court, and that therefore their applica- 
tion for execution was in time. Without 
going into the question whether or not the 
Judge was right on that point, although as 
a matter of fact we are inclined to think 
that he was right, we think there is a prima 
fade objection to the judgment-creditor's 
claim. They say that the judgment of the 
Court below awarded them costs as against 
the party who brought the suit. Now, as a 
matter of fact, although there is a remark in 
the judgment to the effect that these two 
persons have been improperly made defend- 
ants and that they ought to have their costs 
from the plaintiff, still in the decree there is 
no such recital, it merely gives the plaintiff 
costs as against all the defendants. 

It is contended by Baboo Ashootosh Dhur 
for these defendants that we ought to read 
the judgment and decree together ; and if we 
can be reasonably certain that it was the 
intention of the Judge to award costs to the 
respondents, that we ought to give them 
such costs. 

In the first place, it is an extremely 
dangerous principle to allow any interpola- 
tion to be made in the wording of a decree, 
or to attach any meaning to the words of a* 
• decree which cannot be fairly and plainly 
attached to them, and in this case there can 
be no doubt that no costs are mentioned as 
being due to the present judgment-creditors. 
It was the easiest thing in the world for 
them, on seeing the mistake or omission of 
the Judge in the decretal order, to have appli- 
ed to have that omission rectified. If is said 
that in the Schedule at the foot of the decree 
there is a mention of Gunga .Narain's costs, 
but it is not said in that Schedule that they 
are to be paid by the plaintiff, and they are 
merely entered in the general list of the costs 
of the defendants without saying by whom 
they are to be borne. It is clear at all events 



that the Schedule proves nothing, and the 
decretal order itself, as already observed, is 
silent. On the general principle, therefore, 
of the inadvisability of incorporating any- 
thing into a decree or of attaching to it a 
meaning which the words of the decretal 
order do not properly and clearly express, 
we think that we ought not to allow this 
execution for costs to issue. The creditors 
are still within time, and they can, if so 
advised, apply to the Judge to amend his 
original decree and to give these defendants 
the costs which he considers due to them. 
We may observe that the Judge who passed 
the decree of 1868 is the same Judge who 
now presides in the Midnapore Civil Court 
and therefore presumably well acquainted 
with the circumstances of the case. 

We reverse the order of the Lower Court 
and decree this appeal with costs. 



The 23rd May 1872. 

Present : 

The HonHble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Special Appeal^ Act VIII of 1^59 s, 73— /«. 
iervenor — Party to Suit — Evidence — Deposi- 
tions of Witnesses— Notes of Evidence — Irre- 
gularity, 

Case No. 994 of 1871. 

Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Sarun, dated the 31 st Mag 1871, re- 
versing a decision of the Moonsiff of 
that district^ dated the 2%th January 
1871. 

Shaikh Lall Mahomed and others (Plaintiffs) 
Appellants, 

versus 

Shaikh Peer Nuzur and others (Defendants^ 
Respondents, 

Mr, R, E, Twidale for Appellants. 

Moonshee Mahomed Yusoof for Respondents, 

A plaintiff cannot object in special appeal to an inter— 
venor having been improperly made a party under 
Section 73 Act VIII of 1859, when he neither took thia 
objection in the first Court where he obtained a decree 
against the intervenor, nor in the Lower Appellate 
(Surt where the decree was against him. 

Nor is the objection that the deposition of the wit- 
nesses were not taken in the manner prescribed by the 
Code of Civil Procedure, but only notes of the evidence^ 
one which can be taken in special appeaL 

Couch, G, J, — With regard to the first 
point raised in this case, tliat ihe inter venor 
was improperly allowed to come in imdet* 
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Section 73, the facts appear to be that he 
having been allowed by the Moonsiff to come 
in and having been made a party to the suit, 
the Moonsiff passed a decree agiiinst him iu 
favor of the plaintiff, and he appealed to the 
District Court. 

Now, if the plaintiff meant to contend 
that the intervener was improperly made a 
party under Section 73, he ought then to 
hive taken the objection ; but he did not do 
8(\ and allowed the appeal to be heard be- 
tween the intervener and himself, taking his 
chance of getting a decree in his favor from 
the Appellate Court ; and the decree being 
against him, he comes in special appeal to 
this Court to raise the objection tiiat the 
intervener was improperly made a party by 
the Moonsiff. We think he cannot be allow- 
ed to do that. It is not open to him in this 
stage of the suit to take the objection. 

The other point is that the depositions of 
the witnesses were not taken in the manner 
prescribed by the Code of Civil Procedure, 
bat only notes of the evidence were tnken. 

That applies to the evidence of the wit- 
nesses on both sides ; so that the evidence of 
each cUss, if affected at all, would be affected 
by this. It has not been pointed out to us, 
and we do not understand that it is suggest- 
ed, that there is any omission in the notes 
of material parts of the evidence of the 
witnesses, and the substance of their evidence 
has been given. No doubt, there was an 
irregularity in the first Court ; and if the ob- 
jection had been tnken in the appeal to the 
District Court, the proper course would have 
been to have remanded the suit in order that 
the evidence might be properly recorded. 
But the objection was not taken ; the present 
appellant allowed the case to be decided by 
the Appellate Court upon the notes which 
were before it, and it would seem that the 
way in which it was taken notice of was 
that the Judge thought it right in his judg- 
ment to point it out for the guidance or cor- 
rection of the Moonsiff to prevent anything 
of that kind occurring again. 

We do not think this is an objection which 
can be taken in special appeal ; it is not an 
irregularity which can have affected the deci- 
sion of the suit on the merits. So that both 
groonds of appeal taken before us fail, and 
the appeal must be dismissed with costs. 



The 25th May 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, 
Sir Robert Phillimore, and Sir Montague 
E. Smith. 

Alluvion — (Review of the Law of, in Bengal J^^ 
Regulation XI of IS25, 

On Appeal from the High Court at 
Calcutta.* 

Nogender Chunder Ghose and another, 

versus 

Mahomed Esoff, the Collector of Chittagoog, 
and others. 

Suit in respect of a portion of chur land thrown up 
by a navigable and tidal river. The appellants who 
were seeking to disturb the respondents' possession of 
nearly seven years* duration, and on whom the onus lay 
to show a good title to the land in dispute, claimed the 
land as and proved it to be a re-formation on a site identi- 
fied with that of lands originally included in their zemin- 
dary and afterwards swept away by the river, and were 
held to have a better title to it than the respondents 
who claimed it as an accretion to their settled chw but 
failed to prove that it was such a gradual and imper- 
ceptible accretion or incremtntum UxUns as the Civil Law 
contemplates. 

Review of the Law of Alluvion which obtains in 
Bengal, as declared by Regulation XI of 1825 and 
decided cases. 

The subject-matter in dispute on this 
appeal is a portion of chur land thrown up 
by the Kurnafoolee, a navigable and tidal 
river in the district of Chittagong. 

The appellants are the representatives of 
one Anundonarain Ghose, and, as such, are the 
zemindars of Turruff Tej Sing, situate on 
the eastern shore of the river. Their estate 
appears to have been, in 1837, the subject 
of a careful Government revenue survey, 
and, as then surveyed and settled, compre- 
hended three mouzahs, named Kolagaon, 
Chakra, aud Larka, of which the chittahs or 
measurement papers made on the occasion of 
that survey are set forth in the record. 

The respondents, other than the Collec- 
tor — so far as it is necessary to notice them — 
are the co-sharers in an estate known as 
Talook Koreban Ally, and situate on the 
western shore or bank of the river. That 
estate was also surveyed and measured in 
or about the year 1 839, and the chittas of 
one of the villages included in it, Bakolea, 
is set forth in the record. 

These parties, though made respondents, 
have not appeared on the appeal, which has 

* From the judgment of Komp and Setoa-£arr, JJ,. 
dated 1st Decembv 1866. ' 
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been therefore heard against them ex parte. 
Their title, however, has been fully and ably 
supported by the learned Counsel for (he 
Grovernment, which is in the same interest 
with them. 

From what has been stated, it appears 
that the estates of the appellants, and these 
talookdars, whom it will be convenient to 
call the respondents, speaking of the Goveru- 
ment, whenever it is necessary to do so, as 
the Government, were, as originally measured 
and settled, bounded and separated by the 
Kumafoolee. 

Some time before 1847 that river threw 
up in its main and navigable channel certain 
islands or churs, of which it is only neces- 
sary to specify two, viz., Chur Durmeean 
and Chur Dukhin. A settlement of these 
was made by Government with the respond- 
. ents in 1847; the revenue assessed on Chur 
Dukhin being Rs. 200-6-6. Anundonarain 
Ghose is said to have presented nt least 
one petition complaining of this proceeding ; 
but, for the purposes of this litigation, it 
must be assumed that the churs in question 
were the property of Government, and were 
duly granted to and settled with the re- 
spondents. And it appears from some of the 
proceedings, that they were treated as appur- 
tenant to Mouzah Bakolea. 

Before the end of 1852 the river had 
swept away the whole of Chur Durmeean, 
but had formed another low chur in the 
vicinity of its site. Nor is there now, if 
there ever was, any question that this, which 
was known as Lami or Lamcha Chur, was 
settled by Government with the respondents 
in lieu of Chur Durmeean in December 1852. 

Besides this latter chur, however, the 
river had before 1854 thrown up a consider- 
able quantity of other chur land towards 
its eastern shore. This included the land now 
in dispute, or so much of it as was then 
above water. The record shows that Govern- 
ment determined to make no claim to this 
under Act IX of 1847 as an island thrown 
up in a large and navigable river, but that, 
having been claimed by several of the pro- 
prietors in the neighbourhood, it was, in 
order to prevent affrays, attached by the 
Collector until the right of possession should 
be detennined, and thereupon became the 
subject of a proceeding under Act IV of 
1840 before the Magistrate, who had to ad- 
judicate on the prima facie right to posses- 
sion between no less than sixteen different 
claimants. That officer began by directing 
the darogah to make a local investigation, and 
cause a map to be prepared. The result 



of this was tlie darogah's map, No. 43, 
which is in evidence, and his report of the 
record. This map shows four principal 
churs on the eastern side of the then main 
channel of the river. A, B, C, and D. Of 
these A and B are colored green and re- 
present the land then in dispute. C and D 
are colored yellow, and are treated as churs 
not in dispute, which had been settled with 
the respondents. D, their Lordships believe, 
is admitted to be the Lamchi Chur. Wliether 
C is or is not the Dukhin Chur, or whatever 
remained of that chur, is still matter of dis- 
pute. But it is perfectly clear that it was, 
in 1854, treated as chur land which had 
been settled with the respondents, and was 
then in their undisputed possession. 

A was divided into several portions, and 
the result of the Magistrate's proceeding was 
to award possession of these to different claim- 
ants ; Grindochunder Ghose and Sreemutty 
Noberungeny Dossee, who then as managers 
or otherwise represented the estate of Anundo- 
narain Ghose, getting part, and the respond- 
ents getting the larger poriion lying to the 
west of the old channel of the river which 
was adherent to their settled chur D. It. is, 
however, unnecessary to pursue this part of 
the case, since the title to no part of A i^ now 
in dispute. B was claimed by those who then 
represented the appellants* estate as a re- 
formation on the site of that part of their 
Mouzah Kolagaon, which had been previ- 
ously diiuviated, or washed away by the 
river. It was claimed by the respondeais 
as formed by " alluvion on the east of the 
Dukhin chur, within the Chuckbund recorded 
in their decree of the Appellate Court.** 
The darogah found that chur B was an 
accretion to the chur marked C, which had 
been settled with the respondents. Hut 
he also found that it had been formed by 
alluvion in the place where the lands of 
Mouzah Kolagaon, belonging to the appellants' 
zemindary were formerly broken ; and tbat 
during the ebb-tide men could walk on foot 
from the said mouzah to the said chu.r^ 
The Magistrate's proceeding shows how tliat 
officer dealt with the question of possession. 
He seems to have considered that the disputed 
chur, being still under water at flood-tide, 
could not have been eflectually in the posses- 
sion of any of the parties ; that claims founded 
on re-formation upon a site capable of identifi- 
cation could not be tried in any but a regular 
Civil suit, and that the adherence of the Icknds 
in dispute constituted a prima facie title by 
accretion, on which he ought to award posses- 
sion. He accordingly did award possessiou of 
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B to the respondents as the holders of the 
settled ehur C, and left those who represented 
the estate of Anundonarain Gliose to their 
remedy by Civil suit. The date of this 
proceedmg was the 22nd of December 1 854. 

The present suit was accordingly brought 
by Mr. Fagan, who had been appointed re- 
ceiver of Anundonarain Ghose's estate by 
the hite Supreme Court of Calcutta. It was 
not, however, commenced until the 3rd of 
May 1861, t. c, more than six years after 
the date of the Magistrate's award. The 
appellants seek to account for this delay by 
attributing it to circumstances connected 
with the administration of Auundouarain's 
estate. However that may be, it is obvious 
that the consequences of this delay, in so far 
as it may have occasioned any difficulty iu 
the determination of the questions between 
the parties by means of the loss of evidence, 
or the intermediate changes caused by the 
aetioD of the river, ought to fall upon the 
appellants. The suit, as originally brought, 
was to recover possession of 71 drones of 
alluvial land ; the defendants to it were not 
only the co-sharers iu Talook Korel)an Ally, 
but also Horo Lai Mohunt, another of tiie 
sixteen claiiuancs before the Magistrate ; and 
the lands appear to have been claimed partly 
as a re-formation on sites formiug part of the 
wholly er in part diluviated villages of 
Modzahs Kolagaon, Cliakra, and Lakra ; and 
j>artly as an accretion to such re-formed lands. 
The Collector, as representing Government, 
was afterwards made a party to (he suit ; 
Government having an interest adverse to 
the claim of the appellants, inasmuch as it 
was entitled to the additional revenue assess- 
able ou the lauds in dispute, if they were an 
accretion to the chur land of the respondents; 
whereas it was not entitled to any addi- 
tional revenue upon them, if they were a 
re-formation on tl>e appellants' lauds, and 
therefore included withiu thp limits of his 
formerly settled zemindary. 

The first proceeding in tiie suit, which it 
is material to notice, is tiie local enquiry 
made under the order of the Court by the 
Ameen Moonshee Ashanoollah. His report 
bears date the 28th of December 1861 ; and 
the map accompanying it is No. 7. 

The report and the map showed, among 
other things, that of the 71 drones of land 
claimed, between 8 aud 9 drones composed 
or formed part of a chuck marked in the 
map with the Bengali letter (kha); and were 
in the possession of the defendant, Horo Lai 
Mohunty though claimed adversely to him iu 
fuiolher suit bjr ouq Abdooi Mujeed. A 



compromise was aflerwards eflFected by Mr. 
Fagan, as Receiver, with this person, who 
admitted the appellants' title, aud there is 
no longer any question touching this portion 
of the land claimed, or with the mohunt as 
defendant. 

The report ftnd map also proved that be- 
tween 44 and 45 drones, forming other part 
of the land claimed, composed the chuck 
marked in the map with the Bengali letter 
(kha) ; and that they were held by the defend- 
ants, the co-sharers in Talook Koreban Ally 
pn the strength of the Magistrate's award. 
The son and ref)resentative of Abdooi Ally, 
one of these defendants, afterwards made a 
compromise lyith the Receiver (admitting 
the title of the appellants) in respect of his 
share which comprised between 4 or 5 drones 
of the disputed land. It is not easy, if pos- 
sible, to distinguish these 4 or 5 drones on 
map No. 7 ; but they are indicated on map 
No. 20 which will be afterwards mentioned. 

The result of this Ameen's investigation 
and his report was altogether in the appel- 
lants' favor. He found that nil the land in 
the two chucks was a re-formation on sites 
which, upon local inquiry and measurement, he 
succeeded in identifying with the dags apper- 
taining to the diluviated mouzahs of appel- 
lants' zemindary; and in paragraph 5 of this 
report he seems to. intimate that no part of 
Chur Dukhin was to be found in the disputed 
land; and that the latter could not be identi- 
fied by any dags as formed ou the site of 
any part of the respondents' Mouzuh Bako- 
lea. The last sentence of this paragraph, 
however, suggests a doubt whether he clearly 
apprehended the respondents' case ; and 
did not make some confusion between Mou- 
zah Bakolea, as originally settled, and the 
Chur Dukhin, to which, us they alleged, the 
laud in dispute had accreted. This map did 
not give in detail the dags by which the 
identification of the site was said to have been 
established. 

The suit, at this stage of it, was transfer- 
red from the Principal Sudder Ameen to the 
Zillah Judge, who caused n second local in- 
vestigation to be made by another Ameen, 
named Guggun Chunder Dutt. His report 
and the map made by him is that number- 
ed 20. This report and map purporting 
to be founded on local survey, the com- 
parison of dags, and the examination of wit- 
nesses, goto establish these facts : — 1st, that 
the whole of the chur ^larke^ A in that map, 
being all the land that now remains in dis- 
pute, was a re-formation on the site of the 
appellants' diluviated mouzahs ; 2ndy that 
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the chur marked 6 was a similar re-formatipn, 
but comprised the lands ia respect of which 
the compromises with the Mohant and the 
heir of Abdool Ali had been effected; and, 3rd, 
that the Chur Dukhin settled with the re- 
spondents in 1847 liad then been diluviated, 
no part of it being included in chur A, and 
its site being assumed to be identical with 
that of a sandy chur in process of re-formation 
near the western shore of the river. These 
conclusions were supported by, and in a great 
measure founded on, the supposed tracing and 
identification of the dags contained in tiie 
measurement papers of the appellants' estate 
as measured and surveyed in 1837. No 
attempt seems to have been made by this 
Ameen to trace in the disputed land the dags 
of the respondents' Mouzah Bakolea, or 
Kismut Dukhin Chur. His view of the form- 
ation of the chur in dispute is thus stated 
in the 5th paragraph of his report : — " The 
disputed chur has arisen on the site of the 
diluviated lands of the plaintiffs at first on the 
eastern part of the river, and gradually in- 
creasing, has accreted on the southern and 
eastern parts to the plaintiffs' original land. 
It is not seen that the alluvion began as accre- 
tion to the Kismut Dukhin Chur alleged by 
the defendants to be settled with them. 

The suit was after this heard by the Judge, 
who erroneously dismissed it on the ground 
that it was barred by limitation. This was 
set right by a decree of the High Court dated 
the 22nd of June 1863, which remanded the 
cause, directing the Judge to enquire and de- 
cide whether the whole or any portion of the 
land claimed was in the possession of the 
defendants for more ihan twelve years prior 
to the suit, and, if not, to try it on its merits 
and with reference to the provisions of Re- 
gulation XI of 1825. 

The form of this remand seems to have 
led to another local investigation by a third 
Ameen, named Gour Mohun Biswas, whose 
report is dated the 10 th of March 1865, 
and whose map is numbered 29. The 
object of this investigation was to trace, 
in the disputed land, it" possible, land which 
had been settled with the respondents in 
1847, or at all events more than twelve years 
before the commencement of the suit. The 
report speaks of Mouzah Bakolea, but their 
Lordships conceive that the attempt really^ 
was to trace the dags of Chur Dukhin, which, 
after the settlement and survey of 1247, 
seems to have been treated as appurtenant to 
Mouzah Bakolea. This report was alto- 
gether adverse to the contention of the re- 
ppondents. The investigation occupied four- 



teen days, and its result was to show that 
the boundaries of the respondents' settled 
land would full within the then main chanuel 
of the river, and considerably to the west of 
the disputed chur. This report, therefore, 
by negativing the case of the respondents, 
went to confirm that made in &vor of the 
appellants by the reports of the two other 
Ameens. 

The cause then came on for a second hear- 
ing before the Judge, who tried it on the 
following issues : — 1st, whether the suit was 
barred by limitation ; and, 2ndly, whether 
the land in suit was a formation on or an 
accretion to the original site of land in plain- 
tiffs' estate ; or whether it formed a portion 
of or an accretion to the land settled wiih the 
defendants. He found both these issues in 
favor of the appellants. He seems to have 
held that the first was determined by the re- 
sult of the last local investigation, which 
showed conclusively that the disputed chur 
contained no part of the land settled with 
the re^ondents in 1847. On the second 
issue he found, in conformity with all the 
Ameens' reports, that the land in suit was 
clearly a formation on the original site of the 
plaintiffs' estate, and was connected with it, 
and that the plaintiff was, therefore, entitled 
to be placed in possession of it. 

This decision was reversed, and the suit 
dismissed on appeal to the High Court, by a 
decree dated the Ist of December 1865, 
which, on a re-hearing on review before the 
same Judges, was confirmed by an order 
dated the 1st of April 1867. The present 
appeal is against that decree, and that order 
on review. 

Their Lordships cannot say that either 
judgment of the High Court affords satisfac* 
tory grounds for the dismissal of the appel- 
lants' suit. 

The first deals only with the latest 
Ameen's report, and explains away the effect 
of that by assuming that, in making his mea- 
surements, he may not have taken a correct 
starting pofnt. The Zillah Judge, however, 
in his judgment, expressly states twice that 
no objection was taken before him to the 
Ameen's starting point. The investigation 
was carefully conducted in the presence of 
the respondents' agents, and it is difficult 
to suppose that the objection would not have 
been taken if there was any foundation for 
it. Again, the learned Judges of the High 
Court proceeded on the assumed incompati- 
bility of the case thus made by the appel- 
lants with the state of things which existed 
in 1854 at the date of the Magistrate's 
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proceeding. They came to the conclusioo that 
Char Dakhin was the chtir marked C in the 
darogah's map ; that the Magistrate had care- 
fully decided against the title set up by the 
appellants aud in favor of the respondents ; 
that the disputed chur, B, was an accretion 
to Chur Dukhin ; and that the latter had 
never been diluviated. 

But if, for the sake of argument, it be ad- 
mitted that C in the darogah's map correctly 
represented what then remained of Chur 
Dukhin, it would by no means foUow that 
what constituted C in 1 854 had not after- 
wards been washed away, and the conclusion 
that it still existed as part of the land in 
dispute seems to be incompatible with the 
reports of all the Ameens, and notably with 
that of the last. Moreover, as their Lord- 
ships have already observed, the Magistrate 
by his proceeding seems expressly to have 
declined to decide on the rights resulting 
from an identification of site, and merely to 
have held that the land in dispute, being 
adherent to C, was primd facie to be treated 
as an accretion to it. Again, the judgments 
under appeal do not seem to their Lordships 
eflfectaally to distinguish or deal with the 
questions raised in the cause. 

It undoubtedly lay on the appellants, who 
were seeking to disturb the respondents' pos- 
session of nearly seven years' duration, to 
show a good title to the land in dispute. 
They seem to have set up an alternative title, 
claimiog the land either as a re-formation 
on a site identified with that of their dilu- 
viated mouzahs ; or as an accretion to 
their estate by reason of its being a form- 
ation opposite to their lands, and only 
separated from them by a small channel, ford- 
able at low water. This latter was the 
question chiefly discussed on . the review, and 
if it had been the only ground on which the 
appellants could recover, their Lordships 
would have great difficulty in saying that 
they had made out a good tide, or had 
shown that the Magistrate was wrong in 
treating the land in question as an accretion 
to the respondents' settled land represented 
by C, and in awarding possession of it ac- 
cordingly. But it seems to their Lordships 
that, inasmuch as the result of all the local 
investigations, including that of the darogah, 
was in favor of the assertion that the land 
now in dispute was a re- formation upon the 
site of the appellants' diluviated mouzahs, 
the Zillah Judge was ri«zht in finding that 
fact to be proved. The question then arises, 
what ia the legal result of sutfh a finding ? 
Is the primd facie title to the land thus 



shown capable of being displaced by any 
better title existing in the respondents ? 
According to their Lordships' view of the 
evidence, no part of Chur Dukhin, at the 
date of the decree, formed part of the dis- 
puted land, which may be assumed to be 
correctly indicated by Chur A, in the map 
No. 20 of Guggun Chunder Ameen. They 
are, however, not so clear that Chur C, in 
the darogah's map, did not correctly indicate 
what remained of Chur Dukhin in 1854. 
This supposition is^ no doubt inconsistent 
with the report of the last-named Ameen, 
confirmed in some measure by the map of a 
Deputy Collector made in November 1852 
(No. 30), which also assigns a different site 
to the now diluviated Chur Dukhin. 

On the other hand, it is difficult to see how 
the award of the Mc^istrate ever came to be 
made, if C in the Darogah's map did not 
con^ectly indicate land settled with the re- 
spondents, and then in their possession. And 
this latter map is on that point consistent 
with the Collector's map. No. 46. 

Whilst, therefore, their Lordships think 
that the appellants have established the 
identity of the site of the land in dispute 
with that of lands originally included in their 
zemindary, and afterwards washed away by 
the river, ihey will, for the determination of 
this appeal, take as also proved, that the 
chur marked C on the Darogah's map, 
though it has since been swept away, existed 
in 1854 as a chur settled with and in the 
possession of the respondents, and that the 
land in dispute was then adherent to it. 
They here advisedly use the term " adher- 
ent," because it appears to them that there 
is an important distinction between mere 
physical adhesion and that "accretion" or 
inerementum latens, which, by reason of its 
gradual and imperceptible formation, is re- 
cognized by the law as belonging to the 
persons to whose laud it is adjacent. In the 
present case, the evidence touching the 
manner in which the chur in question was 
formed, is extremely scanty ; and their Lord- 
ships are i)y no means satisfied that it was 
such as would make the land an " accretion " 
according to the strict legal definition of the 
term. 

Their Lordships have now to consider 
what is the law applicable to the facts thus 
found, and what are the rights of the parties 
thereunder. And the long and able argu- 
ments addressed to them on this subject, 
render it desirable to review the law of allu- 
vion which obtains in Bengal as declared by 
the posliive provisions of Begulatiou XI of 
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1825, or by the decided coses, which the 
learned Counsel for the respondents have 
contended cannot easily, if at all, be recon- 
ciled with each other. 

The first Section of the Regulation after 
specifying as the subjects which called for 
legislation the following cases, viz., 1st, the 
throwing of churs or small islands in the 
midst of the stream or near one of its banks; 
2ndly, the carrying away of portions of land 
by an encroachment of the river on one side, 
and an accession of land at the same time or 
in subsequent years, gained by the derelic- 
tion of the water on the opposite side ; and, 
3rdly, similar instances of alluvion eucroach- 
ment and dereliction on the sea const border- 
ing the southern and south-eastern limits of 
Bengal^-euacis that the rules declared by 
the following Sections shall have force of 
law throughout the Presidency of Fort 
William. The second Section provides that 
local usage, whenever it exists, shall prevail. 
The third, that when there is no local usage, 
the general rules declared in the fourth Sec- 
tion shall be applied to the determination of 
all claims and disputes relative to lands 
gained by alluvion or by dereliction either of 
a river or the sea. 

This 4 th Section is divided into five 
Clauses. 

The first deals with land gained by gradual 
accession (t. e., alluvion in the proper sense 
of the word), and provides that it shall be 
considered an increment to the tenure of the 
person to whose land or estate it is annexed, 
subject to the right of Government to assess 
additional revenue upon it. 

The second provides that the former rule 
Fhall not be applicable to cases of suddeu 
avulsion, where the identity of land is not 
destroyed, preserving in that case the rights 
of the original owner. 

The third makes a chur or island thrown 
up in a large navigable river (the bed of 
which is not the property of an individual) 
or in the sea the property of the Govern- 
ment, if the channel between it and the shore 
be not fordable, but provides that if such 
channel be fordable at any season of the 
year the chur ahall be considered an incre- 
ment by alluvion to the tenure of the person 
whose estate is most contiguous to it, and 
shall be subject to the provisions of the first 
Clause. 

The 4th Clause deals with churs in small 
rivers, the beds of which have been recog- 
nized as the property of individuals ; giving 
them to the proprietor of the bed of the 
river. And the 5th Clause provides that, in 



all cases of claims and disputes respecting 
lands gained by alluvion, or by dereliction of 
a river or the sea, which are not specially 
provided for by the foregoing rules, the 
Courts shall be guided by local usage, if any 
be established as applicable to the case ; and, 
if not, by general principles of equity and 
justice. 

Two observations arise on this statute. 

1 . There is nothing to show that the first 
rule contemplates land other than that which 
commonly falls within the definition of "allu- 
vion," viz.y land gained by gradual and im- 
perceptible accretion the increment um latens 
of the Civil law. 

2. No express provision is made for the 
case of land which htfs been lost to the 
01 iginal proprietor by the encroachment of 
tiie sea or a river, and which, after diluvia- 
tion, re-appears on the recession of the sea or 
river. But, on the other hand, there is 
nothing to take away or destroy the right of 
the original proprietor in such a case ; which 
must, therefore, be determined by "the 
general principles of equity or justice " under 
the 5th rule. 

That the right of the proprietor in the 
case last put exists and is recognized by law 
in India is established by at least two cases 
decided at this Board, and therefore binding 
on their Lordships, viz., the case of Mu8sa« 
mut Imam Bandi and another v, Hurgobind 
Ghose (4 Moore's I. A.),* and the recent case 
of Lopez V. Muddunmohun Thakoor and 
others, decided on the llth July, ISTO.f 

The former is a clear authority that the 
identity of the site may be established by 
maps and ancient documents ; although by 
the long submergence of the land all external 
marks and means of identification have been 
obliterated. It is not, however, very clear 
in that case whether the question between 
the parties was one of boundaries of the 
original estates, or of dispute between oue 
party claiming the land as a re- formation on 
his original land, and the other claiming it as 
an accretion under the first Clause of the 4th 
Section of the Rejjulatiou. 

The latter, however, was clearly the issue 
between the parties in Lopez's case. It may, 
however, be said that that case is disiin- 
guishable from the present by its peculiar 
circumstances, inasmuch as in the fonner 
the encroachment of the river had in the first 
instance swept away the surface of the plain- 
tifi^s mouzah, and made the defendant who 

♦ 7 W. R, P. C, 67 ; Suth. P. C. Cases, 208. 
t 14 W. K., P. a, n. 
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held lands behind those so swept awaj for 
the first time a riparian proprietor; and be* 
cause the plaintiff bad, by the preparation of 
the Tannabundee map and otherwise, taken 
peculiar precautions to preserve and protect 
his right in the soil against his neighbour- 
. as well as the Government. 

It was, moreover, contended that some at 
least of the principles laid down in Lopez's 
case are in conflict with the previous decision 
of this Board in the case of Eckowrie Sing 
and Heeraloll Seal (12 Moore's I. A., 136).* 
That case had not been reported when that of 
Lopez was decided, and does not appear to 
have been cited in the argument. Their 
Lordships cannot, however, perceive any in- 
consistency between the two j udgments. The 
decision in the 12th Moore seems to have pro- 
ceeded on two grounds, namely, 1st,' that it 
was not competent to the plaintiffs, who had 
alleged a title to the land as an accretion to 
their estate, to raise at the hearing of their 
appeal a different case, viz,y one simply of ori- 
ginal ownership of the site of the lands 
re-formed; and, 2ndly, that, had such a title 
been properly pleaded, the evidence failed 
to establish the identification of the site. 
The case of Imam Bandi is cited in the judjjf- 
ment, which throws no doubt upon the vali- 
dity of such a title if properly pleaded and 
proved. 

Again, the learned Counsel for the re- 
spondents, and in particular Mr. Pontifex, 
aigued broadly that by diluviation into 
navigable river, land is permnnently lost 
to the original proprietor, and becomes the 
property of the State; and, in support of 
this proposition, they relied much on an 
American work, " Houk on Navigable 
Rivers," which they argued was the more 
deserving of attention, by reason of the simi- 
larity which exists between the great rivers 
of America and those of India in their 
conditions and mode of action. This author- 
ity, however, does not appear to their Lord- 
ships to assist the respondent's case. The 
law of alluvion in America seems to be less 
favorable to riparian proprietors than that 
of India or of England. For Mr. Houk 
draws a distinction between estates consist- 
ing of a given quantity of land, and defined a 
mathematical line, though by one on the mar- 
gin of a river, and those of which the river 
is the nominal boundary. He holds that in 
tiie former case alluvion, however small, 
and however gradually and imperceptibly 
formed, is the property of the State. And 

♦ 11 W. R, P. C, 11. 



after deiding with this question, he says in 
Section 258, *' Nevertheless, it is possible that 
by the action of the sea, or a change of the 
channel of a river, the land so granted may 
be partly lost. No doubt in case afterwards 
the land should be washed up again, it would 
belong to the former owner of the estate origi- 
nally purchased, and no further. While, how- 
ever, the land is submerged in the river, the 
title is in the State." This is consistent with 
the Civil Law, Dig. Lib. XLI, tit. I, 
s. XXX, and with the law of England as de- 
clared in the passage cited in Lopez's case, 
from Hale " De Jure Maris," 

In India the point thus taken seems to be 
concluded by the authority of the decided 
cases. The learned Counsel did not contend 
for a distinction between a tidal river and 
a navigable river, which has ceased to be 
tidal. Their Lordships have no reason to 
suppose that in India there is any such distinc- 
tion as regards the proprietorship of the bed of 
the river, though in respect of the mode of ac- 
cretion there must be some difference between 
the effects produced by the daily flux and 
reflux of the tide, and the changes which are 
mainly consequent on the annual floods. 
Now, if there is no such distinction, it is 
clear that the Ganges at Bhagulpore, as in 
Lopez's case, and at Patna, as in the case on 
the 4th Moore, is a navigable, though no 
longer a tidal, river ; and, consequently, that 
these cases are direct authorities against Mr. 
Pontifex's proposition. Their Lordships ac- 
cede to what is said in Lopez's case, to the 
effect that a proprietor may in certain cases 
be taken to have abandoned his rights in the 
diluvinted soil. It is unnecessary to consi- 
der whether this might not be the result of 
a successful application for remission of re- 
venue under Act IX of 1847, sec. 5. For in 
the present case there is nothing from which 
such abandonment can be inferred. If an 
application for remission of revenue was 
made, that application was refused. 

The appellants having then established a 
prima facie title to the land in dispute as a 
re-formation, the question is whether the re- 
spondents have a superior title to it as an 
accretion to their settled chur. It is not easy 
to see upon what principle a title to alluvion 
by gradual accretion should prevail against 
the original ownership established by identi- 
fication of site, unless it be that, where the 
accretion is so gradual as to be latent and 
imperceptible during its progress, the law, 
on grounds of convenience, presumes incon- 
trovertibly that no other ownership can be 
shown tQ exist, and so bwrs enquiry. 

17 
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In the present case it appears to their 
I^ordships that such a gradual and imper- 
ceptible accretion as the law contemplates ia 
not proved, and ihat there are peculiar 
reasons why the tiile of the plaintiffs should 
be prefeiTed to that of the defendants. The 
latter do not claim the land as an accretion 
to tlieir original estate. They claim it as an 
accretion to the chur cast up by tiie river, 
and settled with them by Government. Let 
it be granted that the first effect of the re- 
trocession of the river was to leave bare this 
chur in the midst of the stream and that the 
land then cast up was beyond the confines of 
the plaintiffs* estate. The river continues to 
recede, more land appears, and the new land, 
though adherent to that firet discovered, is 
really a deposit on the ancient site of the 
plaintiffs' land. Why should the ownership 
of that which is thus regained be altered by 
the fact that, fVom some accidental cause, 
land forming the outer edge of it first emerg- 
ed as an island ? The Darogah's map seems 
to show that this must have been the course 
of the river's action. Nor, as their Lord- 
ships have, already observed, is there any 
trustworthy evidence which traces the history 
of the disputed land, or shows that by 
gradual .ind imperceptible accretion it be- 
came adherent to the chur, which upon the 
whole evidence must be taken to have now 
ceased to exist. Such a case as the present 
is very distinguishable from the ordinaiy case 
contemplated by the regulation in which a 
river, gradually shifting its channel in one 
direction, continually eats into one b«nk, and 
leaves the other, never ceasing to flow be- 
tween the competing estates. 

Their Lordships are not insensible to the 
difiieultlcs of identification, and to the danger 
of encouraging claims of this kind on insuf- 
ficient evidence. They lay down no rule as 
to the strictness of proof which the Courts 
in India may require in such cases. 

They also consider that a title founded on 
the original ownership and identification of 
site is to be confined prima facie to the re- 
formation on that site. And if, in the present 
case, it had appeared that some part of the 
laud in dispute had been thrown up beyond 
the original bound»ries of the appellants' 
estate, a question might fnirly have arisen 
between the appellants and the respondents 
whether that was to be taken to be an accre- 
tion to the estate of the former, or to the 
settled chur of the latter. But upon the 
evidence they are satisfied that the whole of 
the land which continues to be the subject of 
the suit is a re-formatioo within the limits 



of the appollonts' original estate. This be- 
ing so, their Lordships are of opinion that 
the Zillah Judge was right in decreeing the 
whole to the appellants. And they will 
humbly advise Her Majesty to allow the 
appeal, to reverse the decree of the High 
Court, and to order that, in lieu thereof, a 
decree be made dismissing the appeal to that 
Court and aflBnning the decree of the Zillah 
Judge. The appellants must have from 
(ho respondents, the defendants in the suit, 
the costs of the litigation in India, and 
those of this appeal. Thei*e will be no order 
as to the costs of Grovernmeut on this 
appeal. 



The 25th May 1872. 

Present: 

The Right Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 

Mode of Decision — Assumed Probabilities €md 
not Evidence. 

On Appeal from the High Cotirt at 
Calcutta* 

Rughoobur Dutt Chowdiy and another, 

versus 

Futteh Narain Chowdry and another. 

In this case which turned upon the validity of the 
bond on which plaintiffs sued, the decision of the High 
('ourt in favor of defendant was reversed, as based upon 
the assumed probabilities of the case instead of the evi- 
dence before them, and in forgetfulness of the most start - 
ling improbability of all, viz.^ that the defendant should, 
if his case of fraud and forgery were true, have failed 
to attempt to substantiate it by his. own testimony and 
that of his brother. 

Thkir Lordships are of opinion that the 
decree of the High Court cannot be supported. 

The only question in the cause wns.^ wlie- 
ther the defeudant Keei ut Narain Chowdry, 
having borrowed Rs. 10,000 from tlie plaia- 
tiffs, liad executed to them the bond on 
which they sued; or whether, as he allegetl, 
there hnd been no such transaction of loan, 
no money liaving been received bv him from 
them, and the bond being a forgery. 

The plaintiffs, in support of their case, pro- 
duced and examined the ^ye attesting wit- 
nesses to the bond, and were themselves ex- 
amined as witnesses. The evidence, if true, 
established the advance of the money and tbe 



♦ From the judj^nent of Bay ley and S. N. Pundit, 
dated 2l8t April 1866. 
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execution of the bond ; and was, on the la iter 
point, coiToborated by a comparison of the 
defeudaot's alleged signature on the boud^ 
with his admitted signature of the vakalat- 
namah filed by him in the cause. Against 
this evidence, and in support of the cnse of 
fraud and forgery set up by him, the defend- 
aoi produced only certain witnesses, who, 
some of them speaking on hearsay, and all 
giving evidence of a»i untrustw^orthy charac- 
ter, endeavored to make out tlint the plains 
tiffs' case liad been fraudulently g«»t up by one 
Bunseedhur Chowdry, against whom the 
defendant had recovered judgment in another 
suit. None of them gave any evidence 
which directly contradicted that of the 
plaintiffs' witnessrs. Neither the defendant 
timself, Jior his brother, wliose name appear- 
ed on the back of the stamped paper on 
which the bond was written, and who took an 
active part in the defence of the suit, ven- 
tured to put himself in the witness-box ; the 
one to deny on oath liis signature of the 
bond, and his reception of the money ; the 
other to deny his purchase of the stamp, or 
bis knowledge of and participation in the 
trausHCtion. In tliese circumstances the 
Principal S udder Araeen (the Judge of first 
instance) naturally found for the plaintiffs ; 
but on appeal, a Division Bench of the High 
Court, proceeding on certain circumstances 
of suspicion, which, as they conceived, the 
case of the plaintiffs presented, reversed the 
decree of the Lower Court, and dismissed 
the suit aguinst the strong prima facie case 
made by the plaintifis, in fact, against all the 
direct evidence in the cause ; and in the 
absence of the evidence which the defend- 
ant might hare given, and, if his case were 
true, would naiurally have given. 

It b unnecessary to examine particularly 
the grounds of this judgment, because, what- 
ever weight might fairly have been given to 
them, if there had been a conflict of evidence, 
it appears to their Lordships that they were 
entitled to no weight in a case in which the 
evidence was all one way. In truth the 
learned Judges, in thus deciding the case 
upon its assumed improbabilities, instead of 
the evideuce before them, have overlooked 
the most startling impiobability of all, viz, 
that the defendant should, if his case of 
fraud and forgery were true, have failed to 
attempt to substnntinte it by his own testi- 
mony and that of his brother. Their Lord- 
ships therefore feel that they would be sanc- 
tioning a mode of decision which would be 
productive of the worst consequences in the 
admiuistraiiou of justice^ if they were not to 



advise Hi r Majesty to allow this appeal^ to 
reverse the decree of the High Court, nntf 
to order, in lieu thereof, that the appeal 
to that Court from the deorre of the Princi^ 
pal Suddcr Amcen he dismissed with costs. 
The appellants will also be entitled to the 
costs of this appeaL The decree of the 
Principal Sudder Ameen for the sum sued for, 
and the easts in that Coutt, will, of oour««e, 
be against the original defendant^ Keerut 
Naraiu Chowdry, and be recoverable out of 
his estate. But the present respondent, who 
appeared to the appeni to England, bu^ 
lodged no printed ease, will be personally 
liable for the costs incurred here and in the 
High Court, and to refund any costs which 
may have been paid to him, or on his account 
by the appellants under the decree of the 
High Court. Their Lordships desire to add 
that they see no ground for the censure oast* 
by one paiagraph of the judgmeUt of the 
High Court upon the Principal Sudder 
Ameen, who seems to their Lordships, in a 
well-reasoned judgment, to have oome to the 
only conclusion to which, upon the evidepce 
before him, he ought to hafd come. 



The 27th May 1872. 

Freseni : 

The Son'ble Sir Richard Couch, kt.. Chief 
Jystice, and the Hon'ble W. Ainslie, Judge, 

Bond by Hindoo Widow— Suit against reversion- 
ary Heirs — Contribution— Necessity —Bindiitg 
Promise by Reversioners' Father-^ Proof of 
Consideration, 

Application for the admission of a Spe- 
cial Appeal from a decision passed hy 
the Judge oj Tirhoot, dated the 29th 
February 1872, affirming a decision of 
the Subordinate Judge of that district^ 
dated the 25th September 1871. 

Roy Mukhun Lall (Plaintiff) Appellant, 

versus 

Mr. W. Stewart and others (Defendants) 
Respondents. 

Mr. C. Gregory for Appellant. 

No one for RespondentSi 

A suit to recover the principal and interest on a oond 
executed by a Hindoo widow whilst possessed of her 
late husband's property cannot be brought at her death 
against his reversionary heirs on the ground of some 
supposed equity arising out of the possession of the 
estate by the defendants, obliging them to pny a Jwrtioa 
of che money which was expeadod iu recovering it. 
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The iiistitation of a suit by the widow may have been 
beneficial to her aa well as those who woold succeed her 
in the property, and yet not a neoestity. 

There is no necessity for a widow to borrow money 
when she has an income more than sufficient to pay 
the expenses of litigation. 

In order to establish a binding promise by the defend- 
ants' Either to pay the bond, there must be proof of a 
consideration for such a promise. 

Cauch^ CJ". — The suit was brought to 
recover the principal and interest due on a 
bond executed by a Hindoo widow whilst she 
was possessed of the property of her late 
husband, to which the defendants succeeded 
on her death as his heirs, and the case must 
be considered with regard to that claim. 
Supposing the case now put forward founded 
upon some supposed equity arising out of 
the possession of the estate by the defend- 
ants obliging them to pay a portion of the 
money which was expended in recovering it 
to be well founded, it is a different case from 
the present, and ought to be enforced in 
another suit. It is a liability of a different 
nature to which there may be defences which 
have not been put foi*ward in the Lower 
Courts in this suit We are not to be under- 
stood as expressly any opinion that such a 
suit would be successful ; we have not all the 
facts before us which might be proved in 
such a suit. 

With regard to the case upon the bond, the 
Judge says that he thinks there was such a 
pressing necessity as justified the execution 
of the bond. But what follows shows what 
he meant by pressing necessity, and that there 
was no necessity at all, for he says that the 
lady, in taking the part she did in the suits 
instituted by the plaintiff and herself, was 
acting for the benefit of the estate of which 
she ^en held possession, and looking to the 
size of the estate, the amount of the charges 
and of the bond, and the number of years 
over which these charges were spread, her 
conduct in incurring this expenditure was 
proper and reasonable and such as any life- 
tenant or manager of the estate would have 
had a fair right to incur. That is what he 
means by pressing necessity ; but that ie not a 
necessity at all, because there was no neces- 
sity to institute the suits, though it may 
have been a proper thing for her to do, as 
being beneficial to her as well as to those 
who would succeed her in the property. 
What he means is, that it was a right thing 
for her to bring the suits, and that the 
charges incurred were for the benefit of the 
estate to which the defendants had succeeded. 

Then he goes on to deal with the case and 
determines ^t the present defendants are 



not liable upon the bond because the lady 
had an income abundantly sufficient to pay 
the expenses of litigation, that those ex- 
penses were comparatively small, compared 
with her income, and that there was no ne- 
cessity to borrow the money, and he decides 
the case upon that ground, and we think 
rightly. It was the proper view to take off 
the case. 

With regard to the point which has been 
raised that there was an acquiescence by the 
fether of the defendants, and that by reason 
of that they became liable to pay the bond, 
we think there was nothing to show that 
there had been a binding promise by the 
father to pay the bond. Acquiescence is a 
very vague term to use. What is necessary 
is that the father, for a consideratioti, pro- 
mised to pay the bond, made a promise which 
was legally binding, but nothing is shown 
which would be a consideration for such a 
promise. It may be that he was willing to 
pay a portion of the money, but that would 
not be a promise, binding the defendants and 
entitling the plaintiff to recover in the pre- 
sent suit. We reject the application. 



The 28th May 1872. 

Present: 

The Hon'ble Sir Richard Coucli, Kt.^ Chief 
Jusiieet and the Hon'ble W. Ainslie, 
Judge. 

Mesne Prq/Us-'Decree—Act XXIII cf 
1861 s. 11. 

No 69 of 1872. 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of Gya^ dated 
the 22nd November 1871, modifying an 
order of the Sudder Moonsiff of that 
district^ dated the 5th August 1871. 

Syud Shah Ameer Ahmud (Decree-holder) 
Appellant^ 

versus 

Syed Shah Zameer Ahmud (Judgment- 
debtor) Respondent, 

Baboo Bhowanee Chum Dutt for 
Appellant. 

Moonshee Mahomed Yusoof for Respondent 

The right of a plaintiff to mesne profits in execation 
of a decree depends upon the terms of the decree. Thus, 
where a plaintiff awarded mesne profits op to the time of 
his decree, and the Lower Appellate Court dismissed the 
appeal from that decree without being asked to proride 
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lor the mesne profits subsequent to that time, Held that, 
there being no decree lor those mesne profits, plaintiff 
could not recover them in the proceedings un^ s. 11 
Act XXIII 011861. 
BembU, — He may bring a separate suit lor them. 

Couch C. J. — The right of the plaintiff to 
recover mesne profits in execution of a decree 
depends upon what are its terms with regard 
to the mesne profits. 

In this case, the decree for mesne profits 
was a decree by the Moonsifl^ which awarded 
mesne profits from the date of the institution 
of the suit until the pronouncing of the judg- 
ment by him, or the making his decree. No 
doubt, that was all he intended to give; he did 
not at that time contemplate that there would 
be an appeal from his decision, and then a 
special appeal, and prolonged litigation. 

The appeal from his decree was dismissed. 
We think we must take it that the judgment 
of a Court ^smisslng an appeal is in reality 
an informal mode of confirming- the decree 
appealed against. The Appellate Court is 
empowered to modify, reverse, or confirm the 
decree appealed against, and the expression 
''appeal dismissed" is in effect saying that 
the decree appealed against is right, and that 
the Court confirms it. 

Then what is it that is confirmed here. 
It is the decree of the MoonsiflT, the decree 
which awarded mesne profits up to the time 
of the judgment by him. The Appellate 
Courts ought to have been asked to provide 
for the mesne profits subsequent to that time. 
They not having been asked so to do, there 
is no decree for those mesne profits, and the 
plaintiff cannot recover them in the proceed- 
ings under Section 11 Act XXUI of 1861. 

It does not follow that the plaintiff is with- 
out remedy for those future mesne profits, 
because the Moonsiff not having provided for 
them, and not having intended to do so, a 
separate suit may be brought for them. But 
that is not the question here. We have to 
determine whether they can be recovered in 
execution of (he Moonsiff's decree which does 
not provide for them. 

Therefore the decree of the Lower Appel- 
late Court is a right decree, and the order of 
Ala Court, to be strictly accurate, should be 
that it be confirmed with costs, the pleader's 
fees being fixed at 16 rupees. 



The 28th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, JST/., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 



Small Cause Court — Jurisdiction — Execution of 
Decree (against moveable Property beyond 
Court's Jurisdiction, J 

Reference to the High Court by the Judge 
by the Small Cause Court at Hooghiy^ 
dated the 2nd April 1872. 

Grish Chunder Eur 

f)ersu8 

Kristo Chunder Gbose and another. 

Execution of a decree of a Small Cause Ck>urt cannot 
be issued against the nioveable property of debtors 
which lies beyond the jurisdiction of tiie Court, even 
where the suit had been tried, with the authority of the 
Hi^h Court obtained under Act XXIII of 1861 s. 4, 
against two defendants, one of whom resided at the com- 
mencement of the suit within, and the other beyond, 
the local limits of the jurisdiction of the Court 

Co^e.— A QUESTION of law having arisen 
in this execution case, I have the honor, on 
the application of the judgment-creditor, to 
draw up a statement of tbe case, and to refer 
it under Section 1 Act X of 1867, with my 
own opinion thereon, for the decision of the 
High Court 

The plaintiff in the suit had brought this 
action against two defendants ; one of whom 
resided within, and another beyond, the 
jurisdiction of the Court, and the case was 
heard and determined by me under the author- 
ity of the High Court previously obtained 
under Section 4 Act XXIII of 1861, and 
a decree was passed in favor of the plain- 
tiff. The judgment-creditor now applies for 
execution of the decree against the moveable 
property belonging to both of the said defend- 
ants which may be found within and with- 
out the local limifs of the jurisdiction of my 
Court. Under Section 13 of Act XXIII 
of 1861, and Section 19 Act XI of 1865, 
execution of decree of a Small Cause Court 
may be issued against any moveable property 
belonging to the judgment-debtor which 
may be found within the jurisdiction of the 
Court, but there does not appear to exist 
any provision for execution against the 
m(»veable property of the debtor which lies 
beyond the jurisdiction of the Court. 

The pleader of the judgment-creditor 
urges that, since the suit has been tried by 
this Court under the authority of the High 
Court against both defendants, one of whom 
resided at the commencement of the suit 
within and another without the local limits 
of the jurisdiction of the Court, the Court is 
bound to issue out the execution against the 
moveable property of the debtor residing 
without my jurisdiction, which may be indi- 
cated by the decree-holder beyond the local 
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Ihnitd of the jurisdiction of the Court, in thd 
same manner as that which may be found 
within the jurisdiction of the Court. Sec- 
tion 4 Act XXIII of 1861 provides for the 
hearing of the suit in wiiich all the defend- 
ants do not reside within the jurisdiction of 
the Court, but there does not appear to be 
any law for taking out execution in such 
cases against the property or person of the 
defendant when he resides or his property 
lies beyond the jurisdiction of the Court 
passing the decree. 

I am, therefore, of opinion that no execu- 
tion can be issued by this Court against the 
moveable property of the judgment-debtor 
which may be found out of the jurisdiction 
of my Court, and that a certificate under 
Section 284 of Act VIII of 1859 be granted 
to the decree-holder to proceed with the 
execution thereof. I would accordingly 
order that warrant of attachment against the 
property of the defendant No. 1 which may 
be found within the jurisdiction of my Court 
be issued, and the execution against the pro- 
perty lying without the jurisdiction he stayed 
until receipt of order from the High Court 
to which the case is referred for decision. 

The judgment of the High Court was 
delivered as follows by — 

Ainslie^ •/.-—The view taken by the Judge 
of the Court of Small Caoses is, in our opi- 
nion, correct and in accordance with the Full 
Bench decision to be found at IX Weekly 
Reporter, 175. 



The 28th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, Chief 
Justice f and the Hon'ble W. Ainslie, 
Judge. 

Salaries of Telegraph Officers — Attachment of 
for Debt 

Reference to the High Court by the Judge 
of the Small Cause Court at Barrack- 
pore, dated the 26th January 1872. 

Hussen Bhamjee (Plaintiff) Decree-holder, 

versus 

Mr. W. Hicks (Defendant) Judgment-debtor, 

The salary of a Telegraph Officer which is due for past 
services is a debt which may be attached under Section 
236 Act VUI of 1869. 

Case. — I HAVB the honor to request that 
the following matter may be laid before the 
Honorable Judges of the Court for such 
instructions as ihey may think fi( to issue 
on the subject : A decree was passed in 



this case by this Court against the 
judgment-debtor, Mr. Hicks of the Tele- 
graph Department, and in executiou of decree 
the Court directed the judgment-debtor's 
official superior to attach and remit a certain 
portion of the debtor's salary, but in reply 
that official stated that he was precluded 
from doiug as directed by para. 138 of 
Chapter D. of the Telegraph Code.^ 
Now, it appears to me that, by Section 
205 of Act VIII of 1859, the salary of 
a person can be attached when it becomes 
due, t. e., on the Ist day of the month suc- 
ceeding that for which the salary is due. 
Such practice prevails in cases against Mili- 
tary Officers, and I cannot see why it should 
not be so in the case of a Telegraph employ^, 
and beg that I may be favored with an ex- 
pression of the Honorable Judges' opinion 
on this point. 

The judgment of the High Court was 
delivered as follows by — 

Couch, C. J. — We are of opinion that the 
salary may be attached. A salary Which is 
due for past services is a debt which may be 
attached under Section 286 of Act VIII of 
1859. It is not necessary to determine in 
what mode it might be recovered from the 
Government if not paid, but it would seem 
that an action would lie against the Secretarj 
of State in Council for it. 21 ^nd 22 Vic, 
c. 106, s. 65 (P. and O. S. N. Co. v. Secretary 
of State for India, V Bombay H. C. Rep. 
Appendix 15). Notwithstanding the donbi 
expressed in the case in Fulton, page 82, 
we are informed that it lias been and is 
the practice on the Original Side of the 
Court to attach the salary of an officer of the 
Government after it has become due. By 
Act VI of 1849 there is an exemption from 
attachment in certain cases, and where the 
Act is not applicable a pension may be at- 
tached. {Ex parte Nithalra Eshwaut Rao, IV 
Bombay H. C. Rep. A. C, 65). 

*138. No portioD of the salary of any person employe^l 
by Government should be paid to any other person in 
satisfaction of the decree of any Civil Court. Tho 
person's salary is not lei^Uy his property until it is 
actually received by him, and is therefore not subject to 
attachment while unpaid (Advocate-GeneraFs opinion, 
received with Comptroller General's No. 2005, dated 17tU 
July 1869). If the Judge of a Court orders any dedoc- 
tion from salaries, on account of private claims, to be 
made and paid to the Court, this paragraph should be 
shown to him. If after seeing it he still orders the deduc- 
tion, it should be made, leaving it to the person from 
whom made to appeal to the proper authorities if be 
thinks proper. 

When such deductions are made, the person £rotn 
whom deducted may sign acquittances for salary tesa 
sncb deductions, the Courts' receipts being voaob«r for 
the remainder. 
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The 28th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Svit<m Hat'ChitIa Bond-^ Allegation of 
Benamee, 

Case No. 1269 of 1871. 

Special Appeal from a decision passed by 
the Additional Judge of DaccOy dated 
the \7th July 1871, affirming a decision 
of the Moonsiff of that district^ dated 
the 24th January 1871. 

Shaikh Nubee Bukeh (Plaintiff) Appellant,' 

versus 

Haeee TumeeBooddeen and otherB (Defbnd- 
ants) Respondents^ 

Mr. R. E. Twidale for Appellant. 

Baboo Dootga Mohun Doss fot 
Respondents. 

In a suit agaitasi T on a hai-ehitta bond^ T having 

g leaded that plaintitf was only the benamdar for J who 
ad advanced the whole money, J was made a defendant 
aad supported Ts statement Subsequently R intervened 
and was made a defendant on the allegation that the money 
-vvas halt his and half J's. As the bond was not denied, 
plaintiff ought to have had a decree, leaving others inter- 
ested to proceed against him. But the case waa taried on 
the issue whether the money was plaintiff's or tTa, and 
plaintiff having failed to prove that the money was his, 
HKLt> that the Judge was right on refusing to give him 
a decree although he might have had some douMiS as to 
whether the whole of the money belonged to J or not. 

G lover y JI-*-Thi8 wns a suit brought by 
the plain tiff against one Hazee Tumeezuddeen 
oil a hat^iUah bond for 601 ropees. The 
defendant Tumeezooddeen alleged that the 
plaintiff was only the benamdar for hie brother 
^ehou Box, and that Jelian Bux advanced 
the whole of the money. On this Jeban 
Sux was made a defendant, and he supported 
the defendant Tameezoodden's statements. 
Jo the coorse of this suit a third brother 
iRuheem Bux intervened and was also made 
a defendunt ; his allegation was that the 
nton^ waa half his and half Jehau Bhx*b, 
Soth the Lower Courts agreed in holding 
that the plaintiff had no interest* ai all in 
tlie suit, and both dismissed it, the Moonsiff 
Iftolding that as between tlie plaintiff and 
Jehaa Bux, which issue, it seems^ Waa the 
only one he triedy tUe money belonged entire- 
ly to the latter. The Judge on appeal took 
up the same point ; and although he does not 
BMcj distinctly that the mottey belonged to 
«l<:haaBax^ but on the oontrary thinks it 



unnecessary to come to any conoluston ut>on 
that point, he does say that the plaintiff had 
not provetl that the money belonc^ed to him, ' 
and lie therefore refused to iinerfere. 

It ii contended in special appeal that the 
Judge was bound to have gone into the 
whole question between the parties, and if he 
found the plaintiff to Itave some share in the 
subject-matter of his bond, he ought to have 
decided wiiat that share was and to have 
given him a decree accordingly. 

We think, however, that as the case was 
presented to the Judge, he could hardly have 
given any other decision than that which he 
gave. There is no doubt that the first issue 
was not properly tried by the first Court, 
becQUse, inasmuch as the bond was not de*- 
nied, the plaintiff ought to have had a decrto, 
and if any body else were interested, such 
person might have talcen adeasnres to re- 
cover tlie money from the plaintiff ^ but as 
the case was tried in the Court below en th« 
issue whether the money was the plaintiff's 
or Jehan BilxV, the Judge was rtot wrong 
wheu he £ound that th« plaintiff had failed 
to prove that the money was hisy in refusing 
to give him a decree, although he may have 
had some doubts as to whether the whole 
of the money belongf'd to the defendant 
Jehan Bux. 

Tiiere seems to be no error in law in the 
decision of the Lower Apf»ellate Court, and 
we thereibre dbmiss the special ap{)eal with 
costs. 



The 28th May I87d. 

Present i 

The Hon'ble F. B. Kemp and F. A. Glover, 

Judges, 

Jurisdiction (of Revenue Courts)^' Benamee 
Tenants — Beneficial Owner. 

Case No 1355 of 1871. 

Special Appeal from a decision passed by 
the Judge of Beerbhoomy dated tke 4/A 
September 1871, affirming a decision of 
the Moonsiff of Bhulpore, dated the 
nth March 1871. 

Hurish Chnnd^ Roy (Defendant) Appellant^ 

versus 

Puma Soondnree Debia (Plaintiff) 

Respondent, 

Baboo Mohinee Mohun Roy 
for Appellafnt. 

Baboo Rash Beharee Ghose for 

Besfottdent. 
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A Bevenne Court cannot take cognizance of a suit 
nnder Act X of 1859 to recover rent from the defendant 
on the ground that he was the beneficial owner and that 
the parties who were the ostensible tenants were mere 
benamdara, 

Kempy J. — This is a suit under Act X to 
recover rent from the defendant on the 
ground that he was the beneficial owner and 
that the parties who were the ostensible 
tenants were mere benamdars. 

The suit was brought in the Court of the 
Deputy Collector who held, and we think 
very properly held, that he had no jurisdiction 
to try a question of this kind. The plaintiff, 
however, appealed to the Judge who held 
that the question could be gone into, but 
instend of remanding the case to the Deputy 
Collector under Section 2 Act III of 1870 
(B. C), he sent it to the Moonsiff's Court to 
be tried upon the issues laid down by him. 

We have held recently in special appeal 
No. ISlOof 1871* that a Revenue Court is 
not competent to enter into and decide a 
question of this kind. 

We, therefore, reverse the decision of the 
Judge, dismiss the plainti£f's suit, and decree 
the special appeal with costs. 



The 28th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Act VIII of 1869 B, C. *. Sl^NoHce of 
Deposit — Informality. 

Case No. 1356 of 1871. 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the 1st Sep^ 
tember 1871, affirming a decision of the 
Moonsiff'of that district^ dated the ZOth 
June 1871. 

Kanchun Malla Dossia and others (Defend- 
ants) Appellant Sy 

versus 

Rajendro Chunder Roy Chowdhry (Plaintiff) 
Respondent. 

Baboo Mohinee Mohun Roy for Appellants. 

Baboos Kalee Mohun Doss and Doorga 
Mohun Doss for RespoDdent. 

The omission of the words ^^you must institute a 
suit in Court for the establishment of such claim or 



demand within six calendar months from this date, 
otherwise your claim will be for ever barred" from a 
notice of deposit under s. 81 Act VIII of 1889 B. C, 
was held fatal to the defendant's claim to the benefit of 
his having paid his rent into the Collectorate. 

Glover, J, — This was a suit for arrears 
of rent from Bysack to Falgoon 1276 amount- 
ing to Rs. 674-9 annas 16 gundas. The plain- 
tiff claimed to receive that amount in eleven 
instalments, and to calculate interest upon 
every one of those eleven instalments directly 
a default of payment took place. The defend- 
dant, who, before the suit, had deposited the 
amount of his rent with the Collector on four 
different occasions in 1277, denied that he was 
bound to pay in eleven kists, and contended 
that he had paid, as he was bound to pay, in 
four kists. The Moonsiff gave the defendant 
credit for the sums paid to the Collector, but 
held that, as he was bound to pay his rent in 
eleven kists, the plaintiff was entitled to 
interst on balances from the date of each 
of these eleven kists, his (plaintifTs) suit for 
the principal was dismissed with costs ; the 
result being a decree in favor of the plaint- 
iff for 14 rupees 2 annas only. 

Both the plaintiff and defendant appealed 
to the Judge, the plaintiff against the credit 
which the defendant had got for his pay- 
ments into the Collectorate, the defendant 
against the plaintiff's claim for interest. The 
Judge held that the plaintiff was entitled to 
all he asked, and he refused to give credit 
to the defendant for the money deposited by 
him in the Collectorate. The defendant's 
appeal was dismissed. 

In special appeal, the first point taken is 
that the notice to the plaintiff under Sec- 
tion 31 Act VIII of 1869 B. C, even sup- 
posing it to have been slightly incorrect, was 
sufficiently formal, and that the omission ob- 
jected to by the plaintiff was not sufficient 
to authorize the Judge to throw it alto- 
gether aside, and refuse the plaintiff defend- 
ant the benefit of his having paid his rent 
into the Collectorate. The form of notice 
is to be found in Schedule B. of the Ap- 
pendix to the Rent Law, and the last two lines, 
which are admittedly wanting, are " you. 
must institute a suit in Court for the e8tal>- 
" lishment of such claim or demand wiihiix 
'* six calendar months from this date, othep- 
" wise your claim will be for ever barred.^ 
The Judge has considered this omission to 
be fatal to the defendant's contention ; and as 
this is a special appeal, no doubt we must hold 
the same thing. The law directs the notion 
to be framed in a particular manner ; and iF 
the defendant fails so to frame it, he mctst 
take the consequences of his own neglect* 
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Th# teoood objection is that the Judge, 
iithoagb ho has found that "the pUintiff 
bis failed to prove that he was entitled to 
recoTer rent fcom Uie defendants in eleren 
ki8l8,^ haa still given a decree to the plaintiff 
for all he asked. No doubt^ if tjlie Judge had 
foaad that, there would have been an end of 
the eaae as it would have been impossible 
to give the plaintifi a decree if he had failed 
to prove that the rent was payable in eleven 
kists ; but on turning to the original judgment 
of the Judge, we find that the words " the 
plaintiff has failed to prove that he is enti- 
tled to receive rent by eleven kists " refer to 
a judgment of the Moonsiff of Bhanga, and 
these words are an extract from that judg- 
ment. In fact, as pointed out by the learned 
Cooosel for the plaintiff, respondent, it 
voald hare been impossible for the *)udge 
to have decreed tlie plaintiff's appeal and 
to have held ut the same time that he was 
not entitled to receive his rents in eleven kists. 
The Judge has upheld on this point tiie judg- 
ment of the first Court, in which it was 
fo ind as a fact, on the evidence, that the 
rent wns pnyable in eleven kists. It may be 
that the evidepioe is of a flimsy nature ; but 
still both the Lower Courts have relied upon 
it, and we cannot inteHbre in special appeal 
with the finding. Then it has been said that 
this if a most vexatious and frivolous suit, 
and that the plaintiff has really had all the 
iBooey dne to him for rent by the defendant 
deposited iu the CoUectorate treasury. That 
■lay very well be, but still if it was found 
that tlie plaintiff was entitled to receive his 
rent in eleven kists, and that the notice of 
deposit was informal, it is impossible for us in 
special appeal to say that the Judge was 
wrong in carrying that finding to its legi- 
timate conclusion, and in refusing to give 
tiie defendant credit foi* the deposits which 
he made in improper form in the Colleotorate. 
There is nothing wrong in law in the decision 
of ilie Lower Appellate Court, and we cannot 
iac^ere. 

The appeal is dismssed with costs. 



•ne 2Sth May 1872, 
Present : 

The Hon'ble F. B. Kemp and P. A. Glover, 

Judges. 

Evidence — Remand. 

Cme No, St$2 of 1871. 



Begular Appeal fr^m a 4eci$ion passed 6g 
the Subordinate Judge of Beerbhoom^ 
daied the 14^A Juig 1871. 

Bam Bunjun Chuckerbutty (PUintiff) 
Appellant^ 

versus 

Gopee Bullub Chuckerbutty and another 
(Defendants) Respondents, 

Baboo Mohinee 3iohun Roy for Appellant. 

Baboo Nil Madhub Sen for Bespon dents. 

It appearing that the* Lower Court, though requested 
by the plaintiff to send for the rcoords of a former suit 



the decree in which, it was alleged, afforded important 

supporf 
papers or consiaered them, the case was remanded at 



evidence in 



ort of the caM, had not sent for the 



that late stage for the Lower Court to take that decree 
into consideration and pass a decision in the case. 

Glover^ J,y — Tms was a suit by the plaint- 
iff, against a number of defendants, for con- 
tribution. The {M*eflent appeal, however, is 
brought by the plaintiff against two only of 
these defendants, Gopeebullub Chuckerbutty 
and Chuckowree Chunder Chuckerbutty, the 
sons of Ramkriahto Gbuekerbutty. These 
defendants hold admittedly a ^ as. 6 g. 2 c. 
2 kr. sliare of one-fourth of a certain Tuppeh 
called Kundooeet Koovayah, and the question 
between these parties is what is the amount 
of sudder jummah payable on that share, 
Rs. 2^0 as the defendants say, or Bs. 268, 
pies 7, as the plaintiff allegesi the share of 
these defendants being 1 1 gs. 2 c. 2 krs. of 
the entire lot, the sudder jummah of which 
is Bs. 6,864-15. 

The Subordinate Judge decided in favor 
of the defendante,-^namely, that the sudder 
jummah was Bs. 250 only- 

For the appellant it is urged, that the 
Subordinate Judge had taken an improper 
view of the evidence ; that the roobocarry of 
the Collector, dated the Idth of May 1870, 
was no evidence against the plaintiff as to 
the amount of the shares in the GU>vemment 
revenue, and that the kubooleut, which showed 
distinctly that the defendants were bound to 
pay the sum claimed, had not been properly 
considered by the Lower Court 

It seems to us unnecessary to go at any 
length into this particular evidence, or into 
the reasons for which the Subordinate Judge 
decided as he did, because we find that there 
is (we will not say on the reocMrd because 
there is no certainty that the paper was ever 
filed) evidence which, if true, most distinctly 
proves the plaintiffs case. Thip evidence is 
the record of a contribution suit decided on 
the 23rd of September 1863, between th^ 

18 
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father of the prosent plaintiff and Bamkrishto, 
the father of the present defendants, in which 
it was decided, as between these parties, that 
the rent of the defendants' share was Rs. 258, 
pies 7. Of course, if this evidence could be 
shown to be properly on the record, cadet 
qucBstiOy the point would be settled in favor 
of the plaintiff, but although there is a peti- 
tion by the plaintiff to the Subordinate Judge, 
dated the 11th of June 1871, in which the 
. Subordinate Judge is requested to send for 
the papers of that case which were at that 
time in the mohafezkhanah of his own Court, 
we do not find in the Subordinate Judge's 
decision any notice that he either sent for 
the papers or considered them ; the decision 
is dated nearly a month later, or the 14th July 
1871 1 but it no where proceeds upon the 
evidence afforded by this decree. It appears 
to us that, considering the very great impor- 
tance of this piece of evidence to the plaintiff, 
and inasmuch as he did all he could in the 
first instance to have that evidence considered 
by the Subordinate Judge, the case should be 
reconsidered even at this late stage of the 
case. This litigation has been very much 
protracted, and the suit has already been 
remanded once before by this Court, but we 
sliould not be doing our duty, in the face of 
evidence like this, if we prevented the plaint- 
iffs having the advantage of it It is not 
as if he were now bringing it forward 
for the first time, or as if it was a newly 
discovered document, in which case he 
would have had to proceed by way of re- 
view in the Lower Court ; but it is clear 
(hat he asked that this document might be 
sent for and considered before the decision 
of the case, and we have no doubt whatever 
that he has a right to its production. It 
may be said of course that the rather sudden 
production of this paper now in the appel- 
late stage, even although that lute produc- 
tion is not the fault of the plaintifi but 
that of the Court below, is calculated to 
take the defendants by surprise, tmd to pre- 
vent all possibility of their rebutting that 
evidence, if it be possible for them to rebut 
it ; and, therefore, on the whole, we are of 
opinion that however undesirable it may be 
that this litigation should be further pro- 
tracted, and although, judging from the 
wording of this decree of 1863 the amount 
of the sudder jummah has already been 
settled by a competent Court, we think it 
but fair that the defendants should have an 
opportunity of giving their own version of 
this decree, and of showing, if possible, that 
it has since become nuU and void, that 



it has been reversed by a competent Court, 
or that, for some reason or other, it does not 
affect the plaintifi's case now. The case 
will go back to the Subordinate Judge, in 
order that he may take this document into 
consideration, and after giving the defendants 
an opportunity of making any objections 
they can with reference to it, to pass a fresh 
decision in the case. Costs to follow the 
result. 



The 28th May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, Judge. 

Small Cause Court — Jurisdiction — Damages^ 
Payment under Fraudulent Concealment and 
Misrepresentation. 

Reference to the High Court by the Offi- 
ciating Judge of the Small Cause Court 
at Moorshedabad^ dated the 8M April 
1872. 

Fatima B^um (Plaintiff) 

versus 

Syed Moosa (Defendant.) 

A suit to recover Rs. 800 paid by plaintiff to defend- 
ant onder a fraudulent concealment of the fact that 
defendant was engaged as mookhtear for another party 
who had brought a suit against plaintiff, and upon a 
fraudulent misrepresentation by defendant that he was 
conducting plaintiff^s case when in fact he was acting 
for the opposite party, was held to be substantially a 
suit to recover damages for the injury sustained by 
plaintiff by reason of the fraudulent concealment and 
misrepresentation, and to be cognizable by a Small 
Cause Court 

Case, — Under the provisions of Section 22 
of Act XI of 1865, I have the honor to 
refer the following point of law which has 
arisen in the trial of the aboye case for the 
decision of the High Court : — 

One Wahed Ali instituted a suit against 
Fatima Begum in the Court of the Subor- 
dinate Judge of this place, and employed 
Syed Moosa as his mookhtear to look after 
the case. Fatima Begum, who is a respect- 
able Mahomedan lady, not knowing that 
Syed Moosa was the mookhtear of Wahed 
Ali, appointed him her general agent {am- 
mookhtear) to conduct that case and other 
cases, and Syed Moosa, falsely representing 
to her that he wus conducting ^e case in 
her favor while he was actually doing the 
business of the opposite party, accepted from 
Fatima Brum's servant the sum of Bs. 300 
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as hk fees, she having ordered payment of 
tbe amonnt under a mistake. On these al- 
legations, Fatima Begum now sues Syed 
Moosa to baye a refund of the said Rs. 300. 

As the point on which the opinion of the 

High Court is solicited directly bears on the 

nature of the suit as laid down in the plaint, 

in order to avoid any possible misconception, 

it is oecessary that a verbatim translation of 

tbe plaint should here be given : — 

^Ftttima Begum, widow of Nawab Syed 

'* Golain Moorteja, &c., &c. Plaintiff. 

^ Syed Moosa, mookhtear, &c., &c. 

Defendant. 

''Suit to recover Rs. 300, being the 
''amount fraudulently accepted. 

" The defendant, having concealed the fact 
" that he waA engaged as a mookhtear fi>r 
" Wahed Ali in Case No. 87 of 1870 which 
" ihe latter had instituted agftinst me in the 
"Court of^the Subordinate Judge of this 
" district, was appointed my Am-tnookhtear 
" to conduct that case and other cases in my 
" behalf, and giving me to understand that 
"he was conducting the case for me, he, 
" the defendant, by such false representa- 
" tions, fraudulently accepted Rs. 300 on the 
" 28th April 1871 from my karpurdaz, and 
" granted a receipt, but the defendant was 
"actually the mookhtear of my opposite 
" party in that case, and, being present in 
" Court and at other places, has done and has 
" jet been doing acts hostile to me, and none 
" in my favor. The facts being brought to 
*' my knowledge on the 3rd of May last, I 
" have dismissed the defendant from my 
" service on the 4th May, by presenting a 
"petition in the Court of the Judge. I 
" institute this suit to recover the Rs. 300 
" which the defendant has fraudulently 
" taken." 

The point on which the reference has 
become necessary is, whether the suit, as laid 
down in the plaint, is cognizable by the Small 
Cause Court. In other words, whether it 
comes under any of the classes of suits enu- 
merated in Section 6 of Act XI of 1865. 

It is obvious that, if it is at all a suit under 
Section 6, it can only be so because it comes 
under the category of " claims for money due 
on bond or other contract," 

The question, therefore, is reduced to this, 
whether the suit is from its nature a suit 
based on contract. 

The gist of the action, as far as it can be 
gathered from the plaint, is fraud and mis- 
representation on the part of the defendant, 
and mistake on the part of the plaintiff. 
This case is perfectly distinct and clearly 



distinguishable from the case where one sues 
to recover money from his servant who had 
accepted it on the agreement to work, but has 
not worked. Here the law would imply a 
contract on the part of the servant to return 
the money. In die present case, the plaintiff 
perhaps would not like to have i her work 
done through the defendant even if he were 
ready to serve her and to resign the service 
of Wahed Ali, as she has now no confidence 
in the defendant 

If the defendant were absolutely to neglect 
his duty to the plaintiff and were not the 
mookhtear of Wahed Ali, perhaps the plaint- 
iff would not have sued to recover the 
Bs. 300. The suit has been instituted because 
the defendant, at the time of accepting the 
service of the plaintiff, did not tell her that 
he was the mookhtear of the opposite party, 
and because the defendant /rauc/tf/^n^/^ took 
tbe Rs. 300, and then acted for the opposite 
party. 

If the plaintiff is entitled to get a refund of 
the money, she will be so entitled on the 
broad principle of justice and equity, and not 
because there was an implied contract 

There is a vast difference between tacit 
or implied contracts and ^ua^t-contracts. 
The distinction is so clearly explained by 
Sir Barnes Peacock in his judgment in the 
well known case of Ram Bux Chitlangee 
vs, Modhoo Suddun Paul Chowdhiy (VII 
Weekly Reporter, 377) by happy quotations 
from standard works that it is perfectly need- 
less on my part to dwell on it 

It is settled in that case that the contracts 
spoken of in Section 6 of Act XI refer only 
to contracts properly so called, and to implied 
contracts, but not to ^ua^t-con tracts, which 
are no contracts at alL Here I will quote a 
portion of the quotation appearing at page 
383 of the Weekly Reporter, Volume VII :— 
"But a ^KaW-contract is not a contract at alL 
" The commonest sample of the class is the 
"relation subsisting between two persons, 
" one of whom has paid money to the other 
" through mistake. The law consulting the 
" interests of morality imposes an obligation 
"on the receiver to refund, but the very 
"nature of the transaction indicates that it is 
" not a contract, inasmuch as the convention, 
" tlie most essential ingredient of contracts, 
'• is wanting." 

The present suit is a suit on quasi-con' 
tract. A defendant in a suit of the present 
nature would, under the Civil Law, be com- 
pelled to restore the money by a eondictio 
indelnti, and the plaintiff in this case ought 
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in mj opinion to go to the oi^dinarjr CiTil 
Court for redress. 

Altbough the qneetion in the casd above 
notioed was whether a suit for contribution 
was cognizable by the Small Cause Court, it 
Upas broadly laid down that all suits based on 
the general principles of equity, and not on 
ooniract, were not cognizable by the Small 
Caase Court. 

As the resiU of the case will affect the 
defendant professionally, in order that there 
may not be any defect of jui'isdiction ; and as 
the Court, where the plaint will be filed, not 
being bound by a judgment of this Court, 
may take a different view of the case on the 
point, I have thought it proper to refer the 
matter to the High Court for an authoritative 
decision. 

As the case has been pending since August 
last, I humbly request that, if convenient, you 
will kindly cause an early date to be fixed for 
the disposal of this matter by the Court 

The Judgmeni of the High Court was 
deKveted as follows 6y— 

Conchy C,J. — The ground of action stated 
in the plaint is that the defendant, by fraudu- 
lently concealing from the plaintiff the fiict 
that he was engaged as mookhtear for Wahed 
Ali, the opposite party in the case in which 
the plaintUf was defendtot in the Court of the 
Subordinate Judge, induced her to appoint 
the defendant her mookhtear to conduct that 
case and other cases, and that by, it is said, 
giving her to understand that he was con- 
ducting the case fbr her, he fraudulently 
obtained Rs. 300 from her harputdaz. The 
word '^aocepted" m the plaint obviously 
means '^obtained.'' Then it is alleged tiiat 
the representation that he was conducting the 
ease for her was ftilse ; that, in fhot, he was 
actually tbe mookhtear of tibe opposite party; 
and that, instead of doing anything in her 
fkvor, and conducting her case, be had done 
and was doing acts hostile to her. The plaint 
then states that he had been dismissed from 
her service by presenting a petition in the 
Court of 1^ Judge, and daima to recover 
the Be. 300 which he had fraudulently taken. 
Now, that is substantially a suit to rt'cover 
damages for the injury that she had svs- 
tained by reason of the fraudulent conceal- 
ment of the fhct that he was the mookhtear 
of the opposite party in the other mn% and 
fraudulent misrepresentation that he was 
eonducting her case when, in fact» he was 
doing no^ag of the kind, but was In reality 
aetiBg &>T the party who had iostitQited the 
9uit agaiost her. Tiiat appears to us to be 



a suit which was eogMzayiB by thet Court 
of Sinall Causes, not as founded upon any 
implied contract^ but aa a suit fbr damages 
occasioned by the false representadon <tf 
fraudulent concealment by the defendant 
Whether she had sustained more damagea 
than Rs. 800 is not iliaterial. She elains 
Rs. 300 as damages, and (if her stateaaents 
be true) ihoee dfunages she is clearly entitiisd 
to, as that sum was entirely lost to bet, and 
she got no advantage whatever from it. The 
question before us is not what amount of 
damngea she is etiiitled to recover, but 
whether the suit is of the tLature cognizable 
by the Small Cause Court. 

The plaintiff will have a oerti&cate of 
the ooBts incurred by him in Ma Court 
which we fix at Rs. 16* 



The 2Htk May 1372. 

Present : 

The flon'ble P. B. Kemp and F. A. deleter, 
Judges. 

Ohatwatse Ltrnd^Frand by Zeniindar^OrsaU 
of Mokurrurse^ Right Qj Suit (hj^ Qo0enh 
menij -^Limitation. 

Case No, 1275 6f 1871. 

Speeial Appeal from a decisicii pt»s^ed by 
the Subordinate Judge of Mmndhoam, 
dated the 20th July 1871, affirming a 
decision of the Moonsiff of thmi distrkt, 
dated the I6th December 1370. 

Petumbur Dey (one of the Defendants) 
Appellant^ 

versus 

Juggunnath Roy Ghatwal (PkintifiT) 
Respondents 

Baboo Mohinee Mohun Roy for Appellant 

Baboo Unnoda Pershad Banerj^e fbr 
Bespondeut. 

Where a zemindar sold a ^hatwalee mehal as a mil 
mehal, and not raer^ly his right to receive the quit-rent 
from the ghatwalf and the vendee in coUosion wHh tke 
former ghatwal granted him a mokorruree teoure, thus 
changing the nature of the tenure from a ghatwalee 
into a mdl tenure, Hicu> that the Government had a 
right to sue so as to maintain its own nominee in posses- 
sion of the hmd as ghatwal, and that the limitation of 
sixty years was applicable to such a suit 

£empf /.-^Onb of the defendants^ PetaaH 
bur^ is the appellant before the Court* The 
plaintiff's case was that the wliole of the 
Mouaah Beejpove was a ghatwalee teuure. 
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ied as sueh Ihd jllaiotiff w<l8 in posseeeiou 
of k, aod that the defendaot baviog insti- 
tuted a suit against him for misappropriatioa 
of some wood, obtained a decree, and thereby 
dispossessed him. He, therefore, now briugs 
this suit for possessiou. Originally, the 
Goyemment were arrayed amongst the de- 
fendants, but the MoonsiflP very properly 
made the Government co-plain tifts, inasmuch 
as the Government were materially affected 
by the result of the suit* 

The defendant Petumbur urged that the 
suit was barred by lapse of time, and on the 
merits that Mouzah Beejpore was uot a 
ghatwalee mouzah but a mcil mouzah, and 
that they, the defendants, had always been in 
possession by viirtue of a deed of sale exe- 
cuted by the zemindar of Chatna on the 26th 
of Eartiok 1238 B.S. 

The Moodsitf gav^ the plaintiff a decree, 
holding that the suit was not barred, and that 
as the plaintiff had proved that he was in 
possession as ghatwal, he was entitled to 
such decree. 

Pet«ia6ur aloae ' appealed to tbe Judge. 
Se contended ia appeal that the Government 
had improper^ been made a plaintiff, that no 
possession by the original plaintiff had been 
proved within twelve years, and that the 
plaintiff's aneestors were only in possession 
of the mouzah as his, the defendant's ryots, and 
not as ghatWals, and that the ishumnuvisees 
filed were fictitious and had been declared 
invalid by a decision of the Court. 

On the main question^ whether the mou- 
zah was m4i or ghatwalee, the Judge found 
that it was ghatwalee. He observed that 
the zemindar of Chatua filed two ishum- 
noviseeSy one of the y^ar 1804 and the 
other of the year 1808 ; that in the latter 
iabumnovisee Mouzah Beejpore Was a ghat- 
valee mouzah, and that ia a decision passed 
by the Court of Sudder Dewanee, dated the 
7th November 1858, in which case Raj 
Ad and Lall Smgli'a widow was appellant, 
and Guuee Lall Roy respondent, it was held 
that the list of 1804 was a spurious one and 
tbut of 1808 genuine. The Judge, therefore, 
held on the evidence that Mouzuh Beejpore 
was a ghatwalee and not a mal mouzah. 
He (hen goes on to obderve that the defend- 
ant, appellant, Petumbur, bases his claim on 
a deed of sale dared the 26th of Eartick 1238, 
executed in favor of the defendant's father 
l^ the Rajah of Chatua, and urges that the 
reepoiideu^ the plaintiff, was his ryot ; that 
he fell into arrrar?, and that his tenure, a 
Avkui'iuree nx^ wa^ bold and purchnsed by 



hitfi, the dsfetidant) Petumbur, #bea he ob- 
tained khas possession ; that as the plaiuUtf 
cut tome wood in the jungle appertaining to 
the mouzah, he sued him and g<>t a de^^ree, 
when the respendetit^ the plaiutiff, on pre^ 
tence that he hod been thereby dispodSessed 
of his ghatwalee teuUre, brought this suit 
against him, nominally to recover posdeasion> 
of the jungle, but in reality to deprive himi 
of the whole of the mou2ah by getting it de* 
clared to be fvhoily gbatwalee. The Judge, 
on this conteatiouy finds that there can be bo 
doubt that tlie mouzuh was {ghatwalee Up to 
the year 1831, aud that all tiiat the zettiin-' 
dar could sell was his right to receive the 
ghatwalee quit-rent, amnuiuiug to Es. 19-8, 
nod not the whole of Mouzah Beejpore as a 
mS.1 mouzah. With reference to the conten- 
tion that the ancestor of tbe plaintiff ac- 
knowledged the right of the defendaUt^d 
father in the mouzah as bis mat estate by tak- 
ing from hifn a liiokuri'uree pottah and thu^ 
becoihing' his rj^ot, the Judge fbUnd tliat a 
ghatwalee ieuUre id not a trandferable hold- 
idg but one which is held lu lieti of ^lary 
for the performauee of certain services, in 
default of ^hich he is liable to be turned 
out by Government. On the quefition of the 
mokutruree, the Judge held that there could 
be UO doubt tbaC the respondent's predeces-*^ 
sor by accepting a ihokurrufee pottah froni 
the defendant's fathei* did collude with him 
to change the nature of the tenure from that 
of a ghatwalee tenure and convert it into a 
mix tenure ; tliat although the evidenee 
adduced by the respondent as to the per- 
foritance of services is not very strong, yet 
it was urged that other ishumuovisees had 
beeu filed, and that so much was admitted by 
the pleader for the appellant, but that such 
ishumuovisees were most probably filed by 
the late ghatwal for the purpose of making 
it appear that he still held the mouzah a^ 
ghatwal, and that they were, the Judge cbn- 
sidei'ed, quite insufficient to prove actual per- 
formance of services. The Judge, then, on 
the question of limitation, observes that 
although Jugguuuath Roy's claim may be 
barred by lapse of time, and that his assertion 
of being in possession of the mouzah at tbe 
time the suit against him for cutting wood 
was brought, has not. been proved, the limit- 
ation of 60 years applies as regards Govern'^ 
ment, and therefore that the Government had 
a right to sue as a public right would be de^ 
stroyed by the dispossession of the ghatwal. 
The appeal of Petumbur was, therefore, dis^ 
missed, aud the deeisiou (^ tile Moousiff 
affirmed* 
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The groands of special appeal are, that the 
Judge was wrong in extending the period of 
limitation simply because the original plaintiff 
and the Government chose to make common 
cause ; that the right of the Goyernment, if 
any, was to the performance of certain ser- 
vices and cannot under any circumstances 
extend to the possession of the land ; that the 
/ decision of the Judge, with reference to the 
alleged collusion between the former ghatwal 
and the zemindar is based entirely upon con- 
jecture ; and that the plaintiffs have not been 
able to prove the precise nature of the alleged 
ghatwal tenure. 

With reference to the first pointy the de- 
cision of the Privy Council to be found in 
Volume VII of the Weekly Reporter, page 
21, has been referred to, viz., the case of 
Gunga Gobind Mondul, and others versus 
the Collector of the 24-Pergunnah8, Prince 
Golam Mahomed, and others. In that case, 
the only right of the Government was to re- 
ceive its rent, and the Privy Council held that 
as between private owners contesting inter se 
the title to lands, the law has established a 
limitation of 12 years, and that the Govern- 
ment had no title to intervene in such con- 
tests as its title to its rent in the nature of 
jumma is unaffected by the transfer simply of 
the proprietary right in the land. There can 
be no doubt that that was a correct decision ; 
one ryot transferring to another would not 
affect the rights of the Government or the 
liability of the land to rent, and therefore the 
action of the Government in that case was 
wholly uncalled for. This case is a very 
different one. The Government seek to main- 
tain their nominee in possession of these lands 
as ghatwal : the Court below has found on 
the evidence that this is a ghatwalee mehal 
and not a mal mehal ; the Court has also 
found collusion between the former ghatwal 
and the zemindar, and there can, we think, 
be no doubt that that is true. The zemindar 
had no right to sell anything but his right to 
receive the quit-rent from the ghatwal, 
amounting to Rs. 19-8, and the vendee had 
no right to create a mokurruree tenure, as all 
that he purchased was the right to these 
Rs. 19-8. 

It appears also that the Government in 
1867 did assert its right, which we may ob- 
serve was never lost, of appointing a ghat- 
wal, and a ghatwal was accordingly appoint- 
ed. It was not shown to us in the argument 
how the original character of this tenure as 
a ghatwalee tenure has been in any way 
changed or altered. 



We think, therefore, that the judgment of 
the Lower Appellate Court is a correct one, 
and we dismiss the special appeal with costs. 



The 28th May 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Benamee Lease — Liability of Beneficial Lessees 
— Rent — Use and Occupancy — Limitation 
(Act XIV of 1859 s. 1 cl, 16J — Laches — 
Interest, 

Regular Appeals from a decision passed by 
the First Subordinate Judge of Hooghly^ 
dated the \2thJune 1871. 

Case No. 209 of 1871. 

Debnath Roy Chowdhry and others 
(Plaintiffs) Appellants^ 

versus 

Gudadhur Dey and others (Defendants) 
Respondents. 

Messrs. G. C. Paul and R. T. Allan and 
Baboos Ashootosh Dhur^ Obhoy Chum 
Bose, and Taruck Nath Sen for Apel- 
lants. 

Baboos Bhowanee Churn Dutt and Bykuni 
Nath Paul for Respondents. 

Case No. 222 of 1871. 

Pitambur Sen (one of the Defendants) 
Appellant, 

versus 

Debnnth Roy Chowdhry and others 

(Plaintiffs) Respondents. 

Baboos Unnoda Pershad Banetjee, Kalee 
Mohun DosSf Bhowanee Churn Dutt^ and 
By hunt Nath Paul for Appellant. 

Mr. R. T. Allan and Baboo Obhoy Chum 
Bose for Respondents. 

Where the ostensible lessees stood in the position of 
wives to the alleged beneficial lessees, and it was im- 
probable that three ladies (one of whom was in no way 
connected with, but was a perfect stranger to, the other 
two) should enter into a transaction involving the pay- 
ment of a bonus amounting to Rs. 12,000 ; and apply inj^ 
the crucial test in such cases, viz. the source from which 
the consideration money came, and finding that the 
money had not been supplied by the ostensible lessees, 
and looking to the fact that there was no proof beyond 
the vague and unsatisfactory statements of two of the 
husbands that the ladies had any separate fimds of their 
own from which they could have paid this large bonus, 
as well as to the very unsatisfactory explanation givea 
by the two husbands for not producing their account- 
books, which would have shown at once how and by 
whom the consideration-money was paid, and to the 
nature of the dealings with the property by the three 
husbands, — hkld that the case was benamee ; and that, 
though the lessees had all along received the rent frou^ 
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4Jie oateosible lessees, yet when the tenure had passed 
away by sale in execation of a decree to a third party, 
and the lessor was anable to recover from them any 
longer, he was entitled hi equity to claim the rent from 
the beneficial lessees. 

Hbld, also, that this not beinji^ a suit for rent, but for 
eompensiMion for the use and occupancy of the lands 
demised, the limitation which governed the case was 
that of six years prescribed by cl. 16 s. 1 Act XIV 
of 1859. 

The lessor having known that the ladies were the 
nominal and the husband the beneficial lessees, were held 
^Usentitled to interest. 

Kempy J. — Id appeal No 222, Piinmbur 
Sen, one of the defendants, is the appellant. 
Id appeal No 209, the plaintiffs are the 
«ppeUants, As the appeal of Pitambur Sen 
opens out the main question in issue in this 
case, that appeal was taken up first The. 
plaintiffs, who are the zennindars, sue various 
defendunts, some of whom have not appealed. 
The defendants may be divided into three 
tslasseo, namely — Ist, the femnle defendants, 
^No. 2) Sabitra Soondnree Dossee, (No. 4) 
Nubo Coomuree Dossee, and (No. 6) Rughoo 
Mohinee Dossee. The 2nd class are the de- 
fendants (No. 1) Gudadhur Dey, (No. 3) 
Gunesh Chunder Dey, and (No. 5) Pitambur 
Sen, the ai)pellant before us. Class No. 3 
includes Nubo Kristo Mookerjee, who has 
purchased from some of the defendants. 

The suit of the plaintiffs is briefly to this 
effect, that a 7-anna 10-i!undah share of lot 
Tripoorapore is their zemindaree right ; that 
the three defendants, Gudadhur Dey, G^nesh 
Chunder Dey, and Pitambur Sen. took a 
mowrosee ijara lease from the plaintiffs in 
the names of iheir wives, the defendants 
Nos. 2, 4, and 6, the date of the lease being 
the 29th Srabun 1271) and their allegation 
' is that the beneficial lessees were the male 
defendants Nos. 1, 3, and 5, and that the 
names only of the female defendants Nos. 2, 
4, and 6 were used. The plaint then goes 
on to state that a share amounting to one- 
third of the snid lease, standing in the name 
of Nabo Coomaree, has been purchased by 
the defendant, Nubo Kristo, and that the 
same defendant has purchased also the one- 
third share standing in the name of Sabiira 
Soondnree. The plaintiffs then go on to 
state that, not being well awnre that the 
male defendants were the beneficial lessees, 
and as no registration of their names had 
been made in their zemindaree serishtah, 
they proceeded for the rent of the lease as 
against the female defendants, who were the 
ostensible lessees, that they obtained decrees 
in separate numbers under the provisions of 
Act X of 1859 against the ostensible lessees 
on aocoont of the rent of the said lease ; that 



out of the decrees so obtained they have 
realized the whole amount of the decree 
No. 16, and Rs. 4,800 out of the sum due 
under the decree No. 75, and Rs. 4,500 out 
of the amount due under the decree No. 1, 
but that the decree which they obtained for 
Rs. 15,212-11-15 under No. 992 is still 
wholly unsatisfied ; that in execution of the 
decree No. 1 the property in arrear was put 
up for sale, and that a party of the name of 
Fanch Cowree Rukheet put in a claim on 
the 15th of December 1868, alleging that he 
had purchased the property in execution of 
a decree obtained by the 2-anna 10-gundah 
sharer of the zemindaree, and that he was 
in possession under that sale of the whole 
16-anna of the rights and benefits of the 
ijarah of the mehal ; that in 1868 the 
Deputy Collector of Howroh, on the ground 
that the property in arrear could not again 
be sold by auction in satis^tion of the 
plaintiff's claim under the decree No. 992, 
allowed Panch Cowiee Rukheet's claim, and 
therefore the plaintiffs were unable to bring 
the tenure to sale ; that upon this the plain* 
tiffs invoked the aid of the High Court 
under the 15th Section of the Charter by way 
of motion to set aside the order of the 
Deputy Collector of Howrah, but that the 
High Court refused to interfere ; that, as 
there was no other property of the ladies 
defendants, who are the ostensible but benamee 
holders of the lease, from which the plain- 
tiffs can recover the amount due to them 
for rent and which has been decreed to them 
under the decree No. 992, they proceed in 
this suit to recover the amount due from the 
beneficial lessees, namely, the defendants 
Gudadhur Dey, Gunesh Chunder Dey, and 
Pitambur Sen, and their vendee Nubo Kristo 
Mookerjee. The plaintiffs state that th^eir 
cause of action arose on the date on which 
their motion under Section 15 of the Charter 
was rejected by the High Court, namely, 
on the 16th July 1869. The claun is from 
the year 1273 to the year 1275. Attached 
to the plaint is an account setting forth a 
statement of the claim of the plaintiffs. 
It appears that the sum claimed in this suit, 
namely, Rs. 17,241, is thus divided, namely, 
principal Rs. 12,700 and interest Rs. 4,541. 
The principal is for arrears from Falgoon 
to Choitro 1273^ Rs. 2,500 ; for the whole of 
the year 1274, Rs. 8,000 ; and from By sack 
to Kartick 1275, Rs. 2,200,— total principal 
Rs. 12,700. The plaint does not appear to 
have been verified by the plaintiffs themselves 
but by Hara Chand Roy, their general 
Mookhtear and Tuhsildar. 
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It is not Deoessaiy ft>r Q9 to notiee the 
written etatementB of any of the defeodante, 
with the exception of the defendant before 
ti8 ia appeal, namely^ Pitambur Sen. There 
mre several pleas in bar raised by this de- 
fendant whicli we shall notice in a subsequent 
portion of our decision. The main plea, 
namely, whether his wife Rughoo Mohiuee, 
was the lessee of the property in dippute in 
her own right, or whether she wtis benamee 
for her husband^ is ruised in the following 
way by the defendant Pitftmbur Sen in hie 
written statement, viz^ '' That he did sot 
take any ijanih of the said lot Tripoorapore 
in his wife's name, and that be wm not in the 
enjoyment of the rights and benefits of that 
lease." 

The Subordinate Judge of Hooghly, Babno 
Orish Chnnder Ghose, raised the ftdlowing 
issues in bar :-^lst, Whether the plaint 
^i^closes any cause of action ; 2ud, whether 
the provisions of Section 2 of the Code of 
Civil Procedure bar the heaiing of this suit; 
drd, whether the provisions of the rent-law 
operate as a bar to tlie admission of this 
•uit ; 4th, whether there is a misjoinder oX 
manses of action ; and, oth, whether tlie suit 
is barred by the law of limitation. On the 
facts the following i^ues were raised : — 
Ist, whether the defendants Nos. 1, 3, and 5, 
that is to say, the male defendants Gudadhur 
Dey, Gunesh Chunder Dey, and Pitambur 
Sen are &e real lessees, and whetlier the 
ijjarah was a benamee transaction in the 
names of their respective wives, the defend- 
ants Nos. 2, 4, and 6 ; 2ud, whetlier the 
amount claimed is recoverable from the de- 
fendants, and if so, which of them are liable, 
how and to what extent ? Then there is an 
issue with reference to Nubo Kristo which 
we do not think neoessary to refer to, inas- 
much as Nubo Kristo is not before the Court 
Mr. Paul appeared for him, but eventually 
we were informed, and this appears to 
admit of no doubt, that no cross-appeal 
hns been preferred by Nubo Erisro, who, 
from what we can see, appears to hnve gone 
o^er to ihe plaintiff's side ; and a 4th issue 
wasy who is to he made liable for the costs 
of the defendants who were unnecessarily 
brought )»efore the Court 

The Subordinate Judge, after giving in 
detail the allegations of the ]2laint, and briefly 
though sufficiently tlie pit-as raised in the 
writien stmeBtents of the various defendants, 
proceeds to dispose of the issues in bar ; but, 
as already stated, we shall remark vpon this 
part of the case in (ha latter pari of oor 
judgment. 



We think that in this case, as the real point 
in issue is whetlier the defendants Gudadhur 
Dey, Gunesh Chunder Dey, and Pitarabur 
Sen are the beneficial lessees and as if that 
issue be found against the plaintiffs, it is clear 
that the whole of the plaintiff's case must fail, 
we ought iu the first instance to decide that 
question. 

The case bee been tried very carefully by 
the Subordinate Judge, Baboo Grish Ch under 
Ghose. He has taken considerable pains in 
this case to arrive at a proper conclusion oa 
this question, fie commences by obi^erving 
that the onus is on the plaintiffs ; and tliat it 
is so, has not been disputed before u^ the 
plaintiffs having through their pleader clearly 
admitted iliat the onus of proving that tlie 
female defendants are merely nominal iessees 
and that their husbands were the beneficial 
lessees, is on the plaintiffs. The Subordinate 
Judge then says tliat the nuun test to be 
applied to a case of tiiis kind is to ascertain 
from what souroe the consideration-money 
came, and then to ascertain who really enjoyed 
the rents and profits of the lease. The 
Subordinate Judge remarks that it is admitted 
on all sides that 12,000 rupees were paid as 
the bonus for this leasee and it %a furtlier 
admitted that the ostensible lessees, the 
female defendants, are the wives of the male 
defendants, Nos. 1, 3, and 5, and the relation- 
ship i)etween the cestui que trust and trustee 
being that of husband and wife fumtshes a 
strong presumption as to the truthfulness of 
the plaintiff's contention that the husbands are 
the real lessees and that the wives are only 
the benamdars of their husbands. On the 
question as to who supplied tlie consideratioa- 
money, namely, the 12,000 rupees paid as 
bonus for tlie lease, the Subordimite Judge ob- 
serves that, considering all the circiraistaDces 
of the case and weighing the whole of the 
evidence addnced, it is clear that Gndadkur, 
Pitambnr, and Gunoesh were the real parties 
who |»aid the consideration, that it appeared 
to him upon the evidence addnced that the 
ladies had no joint funds or joint dealing^ 
from which the money was supplied, and ob 
the contrary it wns proved that their has- 
bands had joint dealings and that the plain- 
tiff^s witnesses proved that the consi*ieratioii- 
money was pnid by ihe hu^ands and witia 
their joint funds. The Subordinate Judge 
then proceeds to dispose of the plea whi<^ 
was raised in his Couit, namely, that thesie 
ladies hnd received large simis of money im 
gift from tlieir respective fathers ai»4 their 
respective husbands. The Subordinate JtMig^e 
JETtotes thai these aUegations miigbt ham eon- 
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meB4e4 thflmselves to hin had thef been in 
Mf way corroborated by the prodnctton of 
aceeuDt books^ and that the female and ninle 
ddendaiHs had both &i)ed to prodace nnjr ac- 
count books, aad that Iheir exoasee for tlie 
Doo-prodiic<ioa of these accottats were verj 
UDfatisfiictory, and that there was noiliing 
on the record ia tlie shape of evklence to 
show tho existonce of any htrefdhw^ of these 
female de^dants from which they eouhl 
have supplied the conskKeration-fnoitty ; that 
la order to renove any doabts on this pointy 
be, the Subordinate Judge, ordef^ the female 
defbndanis t» be examined under commission, 
thtit summoBS were served and a eommissioii 
issued, bttt that the female defendants would 
not give their evidence or show any good 
cause for noB-compliifriice with the Court's 
order on the subject of their examination. 
The Subixxltiiato Judge considers the recw- 
taocy of the fenMle deft-ndants to be a rery 
Bospioious eireumstanee, or, as he observes, a 
fiet "pregnaat with serioas doubts." He 
seems to tliink that they were afraid to come 
forward aad give their evidenee, inasniuch 
as they probably could not declare on oath 
that ihej c<mraianded large funds in tlie 
shape of sireedkun ivom which they could 
have supplied the funds for obtaining the 
lease in question ; that if tliey hiid sirah 
separate funds tliey most have kept account 
books, and that if tliey had kept those books, 
why had they skrmik from producing tht- ro ; 
that although Pitembior Sen bad deposed 
that kia wife had separate funds, the Subor- 
dinate Judge did not credit his averment ; 
rhat the mule defi^ndants had given no sati»- 
fiictory aceount, although they were examiAed 
in Court ou this point as to why tliey oould 
not file Iheir aco««unts ; that the excuse which 
they made for not producing these accounts, 
aametj, that they were in a state of dis- 
arrangement " CT1% ^*f'* was a frivolous 
and unsatisfactory excuse, and that therefore 
ou the who'e of the evideuoe it appeared clear 
to the Subordtnjite Judge that tlie moiiey 
paid as bonus for this leasn came from the 
dtfendaots Gudadhur Dej^ Gunesh Chunder 
Dey, and Pitambur Sen, and that their 
wives had nothing whatever to do with it ; 
and then with reference to the question of 
possession and enjoyment of the rents that 
it appeared that whatever was collected from 
Hie ijarnh mehal was remitted to tlie male 
defandante who made either personally or 
through their agents all settlements in con- 
n^ction with the ijaiah ; that all law suite 
were personaUy conducted by them and all 



moneys drawn fVom Cotirt by tUem ; tliet 
there are two letters dat^-d respectively the 
27tb Chyet 1274 and 29tli Chyet 1274, 
written hy Pitambtir, which were admitted 
by Pitembur and which prove to a certain 
extent tliat Pitembur, and not hie wife, is the 
benefknil lessee ; that these letters were writ* 
ten at a time when Pitembur eouLd have had 
no real motive for concealing the real facte front 
Nubo Kristo to whom the letters were 
addressed ; and that therefore it ia evident and 
clear that the posseseiea of the ijarah was 
with the male defendante and not with the 
female defendants^ 

With retereoee to the first plea in bar, the 
Sebordinate Judge was of opinion that it waa 
very clear that the beneficial lessees, and not 
their trust eee or bauundars, must be called 
upon to show why they should not pay to the 
plaintiffs the rent due from the mehal they 
have held possession of; and as the plaint ilfs 
cannot recover what is due to them from the 
male defendante who were in possession of the 
property, without resorting to the Civil Court 
which alone is competent to grant the equit- 
able relief which the plaintiffs ask^ they have 
therefore a right to come into the Civil 
Court. 

On the seeond plea in bar, namely, whether 
the suit is barred under the provisions of 
Section 2 of Act YIIl of 1859, the Court 
was of opinion that the parties to this suit 
being different from those who were sued in 
tlie Court of the Colleetor for rent, and that 
as the plointifis set^L to estoblish their present 
claim as against the beiieficinl lessees, the 
defendante Nos« 1, 3, and ^, and as the womea 
have been brought into the suit more as pro* 
formd defendante than for any other purpose^ 
this suit is therefore net barred under Sec- 
tion 2. 

Then on the third issue in bar» the Sub« 
ordioate Judge found that the prorisiona 
oi the reni-law do not operate as a bar 
to the admission of this suit ; that, tmder 
the rent-law, the question of who waa 
the beneficial lessee could not be decided 
by the Revenue Court, and therefore that this 
suit has been properly brought in the Civil 
Court to determine that question. 

On the question whether there was any 
misjoinder of causes of action^ the Subonlin- 
ate Judge found that there was im> such 
misjoinder, and we n>ay observe that this 
question has not been pressed in any way 
before us. 

On the fifth issue in bar, namely, whetlier 
the suit is barred by the law of limitetion,. 
the Subordinate Judge found that a portion 
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of the suit is barred. He is of opinion that 
the plaintiff's cause of action did not arise 
on the rejection of their motion by the High 
Court under Section 15 of the Charter, but 
from the date when the rent claimed became 
due ; that as the plaintiffs have asked for 
rent from Falgoon 1273 to Kartick 1275, and 
as the plaint was not filed till the 3rd of 
Pons 1277, it is evident that more than three 
years have elapsed from Falgoon 1273 to 
Pous 1277, and on this account the plaintiffs 
could not recover in an Equity Court the 
rent due for a period beyond three years, and 
therefore all kists due before the 3rd of Pous 
1274 must be considered iis barred under the 
statute of limitation, applying the three years' 
rule. 

The decree of the I^ower Court, therefore, 
was to the following effect : that Rupees 7,700 
only out of principal claimed, namely, Rupees 
12,700, be decreed with costs in proportion 
against Pitambur nnd Nubo Kristo Mooker- 
jee in the fcdlowing proportion, namely, 
one-third from Pitambur and two-thirds from 
Nubo Kristo. The Subordinate Judge held 
that the plaintiffs were not entitled to a joint 
decree, but tliat they were only entitled to a 
separate decree, and that the liability of ench 
of the beneficial lessees must be regulnted 
per capita ; and, applying this rule, the Subor- 
dinate Judge found that Pitambur represented 
one-third of the lease and that Nubo Kristo, 
who has purchased from Gudadhur Dey and 
Nubo Comaiee Dossee, represents two- 
thirds of the lease. Gufladhur Dey and 
Gunesh Chunder Dey were absolved, inas- 
much as they had no possession from Pous 
1274 to Kartick 1275, on the ground, ap- 
parently, that their right and title in the 
>jarah had passed to their vendee Nubo 
Kristo Mookerjee. The ladies defendants 
were to be not liable, inasmuch as they were 
merely the ostensible lessees, but they were 
not allowed their costs inasmuch as they 
wilfully disobeyed, as the Subordinate Judge 
holds, the orders of the Court by refusing to 
give evidence, and he tlierefore applies the 
provisions of Section 170 of the Code of 
Civil Procedure to iheir case; and against 
this part of this judgment of the Lower 
Court with reference to the costs of these 
ladies, no appeal has been preferred. 

Wiih reference to the question of interest, 
the Subordinate Judge hf Id that the plaintiffs 
were not entitled to claim interest, which we 
may observe amounts to the sum of Rupees 
4,541, and the reasons given by the Subordin- 
ate Judge for not allowing interest are that 
the plaiutiflis had full knowledge of the fact 



that the male defendants were the beneficial 
lessees and not their wives, and as they 
neglected to avail themselves of the eqtiitable 
relief to which they are entitled, and as the 
delay was attributable to the laches of the 
plaintiffs, the defendants, who are now made 
liable for the first time for the rent, cannot be 
called upon to pay ititerest. 

Gudadhur Dv^j and Gunesh Chunder Dej, 
although their liability was not declared, and 
they were exempted, were not considered 
entitled to their costs, because they were 
necessary parties to the suit. 

Taking the appeal of Piiambor Sen first, 
we think it proper to decide the main ques- 
tion first, namely, whether the lease admit- 
tedly taken from the plaintiffs on the 29(h c^ 
Srabun 1271, was taken by the male defend- 
ants, Gudadhur Dey, Gunesh Chunder Dey, 
and Pitambur Sen, in the names of their 
wives, they being the beneficial lessees, or 
whether the apparent state of things, namely, 
that the ladies are the lessees, is the true 
state of things. In deciding this question, 
we are very sensible of the necessity of not 
being too apt, as their Lordships in the Privy 
Council have considered Judges in India to 
be, to see fraud eveiy where. We are also 
not unmindful of the remarks which have 
been made by their Lordships in the case of 
Moonshee Buzul Ruheem versus Shumsoo- 
nissa Begum, to be found in Volume VIII, 
Weekly Reporter, Privy Council Decisions, 
page 11, namely, that *'tlie habit of holding 
land benamee is inveterate in India, but that 
thnt does not justify a Court in making every 
presumption against apparent ownership ;'' 
and we are also sensible thtit there may be 
circumstances in a case which throw con- 
siderable suspicions over the case, but that 
such suspicions are not proof. We, therefore, 
in deciding this question, think thnt we ought 
to look to the peculiar circumstances of this 
case, nnd, in coming to a decision upon the 
whole case, we ought to consider these cir- 
cumstances and the probMbilities, guided to 
our judgment by the cautionary remarks 
which have been already alluded to. In the 
first place, there can be no d(»ubt that the 
ostensible lessees stand in the position oF 
wives to the defendants who are now said to 
be the beneficial lessees ; that alone, of 
course, would not be sufficient to raise a pre« 
sumption that the wives were, only holding^ 
this lease as trustees for their husbands, l>ut 
the close of relationship of the parties is wl 
point which must not be altogether lost sigh t of 
in dfciding upon the probabilities of the case. 
The next point which has had considerable 
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influf^nce over us in arriving at the opinion 
which we have formed on this question, is 
that these ostensible lessees are three ladies, 
not all of them connected with each other, 
but only two of tliem, namely, Sabitra Soon- 
duree Dossee, the defendant No. 2, and Nubo 
Cooraiiree Dossee, the d^-fendant No. 4, who 
appear to be sisters-in-law. Raghoo Mohun 
Dossee, the defendant No. 6, who is the wife 
of the appellant before us, Pitambur S^n, 
defendant No. 5, is in no way connectt*d with 
her so-called co-lessees. Pitambur Sen is not 
of the same caste as Gudadhur Dey and 
Gunesh Chimder Dey, and it is tlierefore 
in our opinion highly improbable that three 
ladies, one of whom is in no way connectt»d 
with the other two, and a perfect stranger to 
them, should enter with them into a transac- 
tion of this description in which the payment 
of a bonus amounting to a vevj large sum, 
namely, Rs, 12,000, is involved. Then apply- 
ing the test, which no doubt is the cru- 
eiui test in cases of this description, namely, 
the source from wiiich the consideration- 
money came, we find on a consideration of 
the whole evidence that there can he no 
doubt that this money was not supplied by 
the ostensible lessees, the aforesaid tliree 
Uidies. In this ca^e, the defendants Guda- 
dhur Dej and Pitambur Sen have been 
ex»mine<l in Court. We take first the evi- 
dence of Gtidadliur which is printed at page 
20 of the Pa per- Book. He says that his 
wife did not inform him of her having taken 
the ijarah until the terms had been finally 
settled, aIthoua:h he admits that at the time 
when the overtures were made he went to 
the house of the zemind»ir at Cossipore for 
the purpose of bringing about the lease ; 
then, with reference to his wife possessing 
any separate estiite of her own, his deposition 
is, to say the least of it, very tmsaiisfactory 
and vngue. He says, "my wife received 
moDpy from her father as jowiook, and I have 
also presented her with Bs. 2,000 or 4,000;" 
and then he says, — ** I do not exactly recollect 
bow much money I have given her.** He 
sfates that he is not aware how much there 
was in his wife's tiibbil or existed at the 
time wliea the ijarah was taken ; that, at the 
request of his wife and of his wife's sisters 
be and Gunesh Ch under Dey gave them 
advice that the property was good, and that 
they ought to take it ; that he does not 
know why they asked him for his advice ; 
be admits that he used to manage the mehal ; 
that he used to take from his wife and 
sister-in-law the costs of the suits carried on 
on their behalf, and that if they had no money 



he used to pay for them and advance it as 
a loan ; that that advance was not entered 
in his books ; that he is unable to say whether 
any portion of the consideration-money was 
paid by a bank-note belonging to his twist 
business, although he had in a previous por- 
tion of his deposition stated that the whole 
of the consideration-money was paid in cash ; 
that he was unable to produce his account 
books, although called upon by the Court to 
do so, because tliey were disarranged ; the 
witness was unnble to state how they had 
become disarranged although asked by the 
Subordinate Ju<]ge to explain that. 

The defendant Pitambur Sen, the husband 
of Rughoo Mohinee, who was also examined, 
admits that he was a witness to the kabooleuir 
executed by these ladies. He says that his 
wife paid Rs. 4,000, or one-third of the 
bonus ; that she had a separate tuhbil ; that 
8\e kept her money in a separate box, of 
which the key was in her custody ; that his 
wife only kept rough accounts, which we 
may observe are not produced in Court, that 
he keeps no khatta books, and that his khatta 
books in connection with the twist business 
are disarranged ^<r^f% f^fTf " ^^^ ^^^^ ^® 

heard that they were di8an*anged fiom his 
son. Then, with reference to his wife having 
seftarate funds of her own, all that he states 
is that his wife's mother gave her Rs. 5,000 
and that he heard of this many years ago 
from his mother. 

Now, there can be no doubt, as observed 
by the Subordinate Judge, that the onus is 
upon the plaintifis in this case, but it appears 
to us tliat the plaintifis have done all in their 
power to discliarge themselves of that onus. 
They have cited the ladies defendants as 
witnesses ; they have ctdled upou them to 
produce their books, and they have called 
upon the male defendants, who have been 
examined, to produce their account books ; in 
short, they have endeavoured, to the very best 
of their power, to prove their case from the 
books kept by the defendants. 

Looking, therefore, to the fact that there 
is no proof beyond the vague and unsatisfac- 
tory statements of the two husbands, Guda- 
dhur Dey and Pitambur Sen, that these ladies 
had any separate funds of their own from 
which they could have paid this lai'ge bonus ; 
taking into consideration the near i-elationship 
of the ostensible lessees to the male defend- 
ants, who are alleged to be the beneficial 
lessees ; looking to the veiy unsatisfactory 
explanation given by the defendants for not 
producing their accoaut books, which would 
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have kt once shown how and by whom thia 
consideratioQ-mooey was paid ; and also look- 
ing to tlie whole of the evidence as to the 
dc^alings with this property on the part of the 
defendants, the husbandt*, we can come to 
Bu other conclusion than that at which the 
Subordinate Judge has arrived. 

We may observe that in a case of this de- 
8crtptioo, wliich involves a question of fact^ 
we ought not to disturb the finding of the 
Lower Court unless it was clearly shown that 
die decision of the Subordinate Judge, — who, 
we may observe, is a Hindoo Judge of ureat 
experience and ability, and who had the 
witnesses before liim, and was fully competent 
to arrive at a proper conclusion in a case of 
this description, — was a wrong decision. 

Much stress has been In id upon the conduct 
of the plainti^ in this case. It is said, and 
truly said, that they have all along treated 
these ladies defendants aa the reiil lessees ; 
tliat they liave sued them for rent ; that th6y 
have obtained decrees for rent as against 
tliem on various occasions ; that they have 
proceeded to recover from them the amount 
due under the decrees ; that ihey have sold 
properties in satisfaction, s-aid to belong to 
these ladies, and thnt it is only when the 
means of tiie ladies have been entirely ex- 
hausted that they have brought this suit in 
the Civil Court to fix tl»e liability upon the 
husband defendants on an averment that ihey, 
and not the ladies, are the beueficlal lessees. 
It is al'-o said that the statement in the phiint 
that the plaintiffs were not well aware of tlie 
benamee rights of the defendants is contra- 
dicted by the evidence of the two plnintirf's 
who have b' en examined. We observe that 
the plaint is not verifieil by the plaintiffs, and 
one of the plainiitTs who has been examine<1 
appears to know very Uttle about the case ; 
but he admits that he did know at the time 
the lease was taken that the names only of 
the ladies were used, nnd that the husbands 
were the beneficial lessees. We think, how- 
ever, that there is nothing in the condnct of 
the plaintiffs which would prevent them in 
any wny from raiding this question, namely, 
whether the male defendants were the bene- 
ficial lessees or not. It may be admitted, we 
think, tliat a person may be responsible in 
equity to f»iiy rent although not the legal 
tenant and not legally responsible for the 
rent ; the equity against the cestui que trusts 
results from the fact of their entering into 
pocse^aion and enjoyment of the property. 
Of course, the plain tills sued under the rent 
law the ostensible lessees, for under that law 
the question of who were the beneficial 



lessees could not be raised^ and as long as the 
plaintiffs secured their rent from the osten* 
sible Isssees they were contented to do so ; 
but when the tenure passed away by sale in 
execution of a decree to a third party, and 
after the plaintiffs had recovered all tliey 
could from the ostensible lessees, we think 
tliat they were entitled in equity to claim the 
rent from the parties who were really ia 
possession and enjoyment of the profits during 
the period for which the rent is claimed. 
Therefore, on the question whether this lease 
was taken benamee in the names of these 
three ladies, the beneficial lessees being the 
male defendants, Gududhnr I>ey, Guiiesh 
Chunder Dey^ and Pitambur Sen, we entirely 
concur witli the Subordinate Judge in tlie 
view which he has taken. 

Having disposed of the main questioQ 
between the farties, we proceed to consider 
briefly the pleas in bar raised by the defend* 
fint. The plaint discloses a clear and dis* 
tinct cause of action ; the plaintiffs seek to 
make the defendants liable for compensation 
for the use and occupation of the land the 
profits of which they have enjoyed. 

In the course of the argument, it was con- 
tended that under the terms of the kuboo- 
leut, admitting tliat the defendant Pitambur 
Sen, appellant in this Court, is the beneficial 
lessee, he is not liable and tliat the plaintififa 
only remedy under the kubooleut is to pro- 
<eed nnder Section 78 Act X of 1859, m 
ejectment. With reference to this con ten* 
tion, which was not raised in the Court 
below, we n*ay observe that the propertic^s 
demised have passed by sale at auction irv 
execution of a decree to a third party, that 
third party not being liahle for tlie period 
during which the plaintiffs claim compen* 
sation. Pitumbur Sen in his evidence admits 
that the whole or 16 annas of tlie tenuro 
has been sold ; the only remedy, therefore, 
left to the plaintiffs is to proceed as they 
have done, namely, to have it declared that, 
the male defendants are the beneficial lessees, 
and Hre therefore in equity bound to pay ii 
fair and proper compensation for the lands 
of the plaintiffs for the period dnrin? whicH 
they have enjoyed the rents. The Umitatioi> 
question will be consiilered on the nppeal 
of the plaintiffs. The plea of res adjudicala^ 
which was not seriously pressed, is also over* 
ruled for the reasons given by ihe Snbor* 
dinate Judge. The parties to this snit nro 
not the snine as in the previous rent suit.,, 
and the subject-matter of the present suit and 
that of the rent suit are entirely distinct. W^ 
dismiss th^ appeal of Pitambur t5en wHh co»t9^ 
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We now proceed to deal with ihe appeal 
«f the pkuntifiis. 

The points taken are— 

1#/, — That the Sabordiaate Judge was 
wrong in applying limitation to anj portion 
of the plaintiff's claim. 

^ndi — That interest <oaght to have been 
awarded. 
Zrd^ — As to the question of costs. 

Uh^ — That the decree ought to have been 
a joint one. 

We think that the Sabordinate Judge has 
improperly applied the statute of limitations 
Id a portion of the plaintiffH* claim. It is 
clear that this b not a suit for rent, but Uk 
oompensation for the use and occupancy of 
the Innds demised. The suit lias been pro- 
perly brought in the Civil Court. It may be 
that, in estimating the damages, the phiintiife 
have tnken the rent payable by the lessees as 
representing an equitable scale whereby to 
measure the damages; and we are of opinion 
tlutt this is a Tery fair basis upon which to 
calculate ^le compensation which ithe de- 
feadants, who have been found to be the 
beneficial lessees, are Wund to pay to tb^r 
lessors, the plaintiffs, for it must not be lost 
light of that the difference between the rent 
pliable to the plaintifl^ the lessors, and the 
rents enjoyed by the lessees must have been 
^x>ttsiderable looking to the large amount of 
bonus paid. To a suit of this description 
the provisions o£ Clause 16, Section 1, Act 
XIV of 1859, or six years, which governs 
the ease, apply, and it is clear that applying 
that Clause no portion of the dnim is beyond 
time. We, tlierefore, modify the decision of 
the Subordinate Judge in this respect and 
declare that oo portit»n ef the claim is barrnl. 

On the second point, namely, the question 
of interest, we think that the Subordinate 
Judge was right In not awarding any in- 
terest. The plaintiffs admit that they were 
aware at the time the pri»pprties were de- 
mised that the lady defendants were nominal 
lessee's, and tliat their husbands, the male 
defendants, were the beneficial lessees. The 
plaintilTs, with this knowledge of the true 
state of affairs, took no timely steps to have 
tlie Yiabiiity of the beneficial lessees dednred 
and determined; tliey cannot, looking to their 
laches, be entitled to interest. 

On the question of costs, a matter in the 
discretion of the Court, we are not inclined 
to interfere with the order of the Suhocdinate 
Judge in this matter. 



On the last point, after hearing the argu- 
ment, we are of opinion that the view taken 
by the Subordinate Judge is an equitable 
one. He has nuide each lessee liaMe to the 
extent of their enjoyment of the rents. It 
is clear that the lessees did, as amongst them- 
selves, collect and enjoy the rents in distinct 
shares. To pass a joint-decree would be 
making Pitambur Sen liable at the option of 
the plaintiffs for the whole of the compen- 
sation claimed, although he admittedly only 
enjoyed one> third of the rents. Kubo Kristo, 
who has been declared liable for two- thirds, 
has apparently gone over to the plaintiffs, 
and we cannot permit the plaintiffs who are 
seeking equity to recover the whole claim 
from Pitambur Sen, leaving him to further 
litigaiion in the slmpe of a contribution suit 
against his co-defendant Nubo Kris to. 
Moreover, we find that the appeal of the 
plaintiff is not valued at Rs. 17,241, but at 
Ets. 9,541. It is clear that if the plaintiflb 
wished to raise the question of joint* liability, 
they ought to have appealed on a stamp 
eoveriiig the full amount claimed. 

With reference to the defendant Gnds- 
dbvr, irho has Not ftfmaHy apf»ealed, but 
who is represented by a ple»der, we are of 
opinion that as we have held tlmt no portion 
of the plaintiff's claim is barred, he, Ouda- 
d4i«r, is liable ina«much as although he \\m 
parted with his interests to Nabo Kristo, 
such alienation was made without ihe eonsevt 
of the lessors, the plaivi tiffs, and ean&ot be 
binding upon them, if Nubo Krist(» has, as 
we are t<dd, entered into an mgreeMent to 
indemnify Gndadhnr, so much the better 
for liim ^ bat that is a maitier between Guda- 
dliur and his Tendee Nnbe Kristo; the 
plaintifis have no oonoem irhaterer with any 
such arrangemcBt. 

The result is that the appeal of Pitambur 
Sen, No. 222, is dismissed with all costs, 
and I he appeal of the plaintiffs, No. 209, 
decreed in the modified form mentioned above, 
namely, as regards limitation alone. 

We think that the plaintiffs should paj 
the costs of their appeal in this Court* 
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The 3rd May 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, Sir 
Montagae E. Smith and Sir Robert P. 
Collier. 

Sale of Property (not in Possession) — Cham- 
perty. 

On Appeal from the High Court at 
Calcutta,^ 

Ranee Bhobosoonduree Dossee 

versus 

Issar Chunder Dutt and others. 

A, who was entitled to certain property, bat had not 
the means to institute a sait for the recovery of the 
same, agreed by deed to sell B a moiety thereof 
in consideration of a sum of money which B was to pay 
for the purpose of carrying on the suit in the names of 
A and B as plaintiffs. Shortly afterwards A entered into 
a deed ot compromise with C, who was die claimant and 
in actual possession of the greater part of the property 
in question, by which a portion of the property was 
divided between them. Held, in a suit brought by B 
against A and C, that the first deed did not operate as a 
present transfer of the property, but only as an agree- 
ment to transfer it upon certain contingencies which bad 
not happened. 

This suit was based upon a deed executed 
by Jog#*88ur Gliose, in favor of the plaintifif, 
in August 1866. The effect of that deed, as 
far as it is material, may be thus stated : it 
recites that Jogessur Ghose wos entitled to 
certain proi^erties from his maternal grand- 
m(»ther, that he had been dis possessed of the 
whole of those propenies, and thus pro- 
ceeds : — "It is now necessary to institute a 
** suit in Court for the recoveiy of possession 
" of the whole of the properties consisting of 
"the aforesaid jotejummah tnlook, &c., and 
" mesne profits, and as I have not the means 
" to institute a suit at my own expense, I 
" have determined to sell you a moiety or 8 
"annas share of the 12 annas 6 gundas 2 
" cowrees 2 krants of the above jotejummah, 
" being the f«hare left by my maternal grand- 
" mother, to which I am entitled, an 8-anna 
" share of the talook aforesaid, and an 8-anna 
" share of the me^ne profits during tiie period 
" of dispossession, and having fixed the con- 
" sideration for the same at Rs. 3,000, and re- 
" ceived the purchase money in cash, I sell 
" the same to you and execute this deed of 
" sale. The said amount is deposited with 
" Dwarkannth Lahory, mookhtar, the agent 
" on your behalf, and all the expenses of the 
"suit for dispossession and my lodging ex- 
" penses shall be paid out of that sum. In 

* From the judgment of Loch and Hitter, JJ., dated 
lOth Jane 1869, 



" the event of the suit being decided in my 
" favor we shall each of us take the costa, 
"mesne profits, jotejummah, nnd the talook 
" ill the shares mentioned above. We will 
"both of us institute the said suit in Court 
" as plaintiffs. Neither of us shall be able 
"without the consent of the other to com- 
" promise, settle, or make any adjustment 
" whatever of the case." 

It appears that a short time afker, in Sep- 
tember 1866, Jogessur Ghose entered into a 
deed, which may be termed one of compro- 
mise, with Issur Chuiidur Dutt, who was the 
claimant and in nctual possession of the 
greater part of the property referred to in th6 
previous deed, and that by this deed of com- 
promise a portion of the property was divided 
between them. Thereupon this suit was 
brought by the platntifiT. It is material to 
observe that it is not a suit claiming specific 
performance of or damages for bread i of the 
contract entered into with the pbiintifi* by 
Jogessur Ghose, but thnt it is in the nature 
of ail action of ejectment. It is a suit to re- 
cover possession of the property mentioned ia 
rhe first deed brought not only againsi^ Joges- 
sur Ghose. but against Issur Chundur Dutt, 
the plaintiff seeki lit; to recover possession of 
the property by virtue of the title acquired 
under that deed, not only against Jogessur 
Ghose, but also against Issur Chundur Dutt, 
whom he alleged to have obtained possessioa 
of the property under forged conveyances. 

The Court below dismissed ihe suit upon 
a technical ground, namely, that the plaintiflT 
could not sue Issur Chundur without joining 
Jogesssur Ghose as a co-plaintiff. The Hi^rb 
Court decidt'd, in their Lordships' opinion^ 
righily that this was not a proper ground for 
di^^missing the suit, and, hearing it upon 
its merits, determined it in favor of the 
defendants. 

The principal question is the efl^ect of the 
first deed, whether it operated as a present 
transfer of the property, or only as nn agree- 
ment to transfer it upon certain contingencies 
which did not happen. In support of the 
latter contention the case was referred to oF 
Rajah Sahib Per h lad Sein v. Baboo Bnd^ 
hoo Singh (12th Moore*s Indian Appeals^ 
page 276).* Without referring at length to 
that case, the circumstances of which are in 
many respects similar to those of the present, 
it may be enough to quote a passage from. 

page 306,t wherein their Lordships say, 

" The Court below seem to have rule<i 



♦ 12 W. R, P. a, 6, 
t Ibid 9. 
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** that the effect of the execution of a bill 
''of sale by a Hindoo vendor is^ to use 
''the phraseology of English law, to pass 
"an estate irrespective of actual delivery 
*'of possession, giving to the instrument 
"the effect of a conveyance operating by 
" the statute of uses. Whether such a con- 
" elusion would be warranted in any case is 
"in their Lordships' opinion very question- 
" able. It is certainly not supported by the 
"two cases cited in the judgment under 
" review" (which are there referred to), " in 
"both of which actual possession seems to 
"have passed from the vendor to the pur- 
" chaser. To support it, the execution of the 
" bill of sale must be treated as a constructive 
" transfer of possession. But how can there 
" be any such transfer, actual or constructive, 
"upon a contract under which the vendor 
" sells that of which he has not possession, 
"and to which he may never establish a title. 
" The bill of sale in such a cnse can only be 
*' evidence of a oimtract to be performed in 
^^fiUuro and upon the happening of a con- 
" tingency of which the purchaser may claim 
"a specific performance if he comes into 
" Court showing that he has himself done all 
"that he was bound to do." 

Having regard to this case and to the pro- 
visions which have been referred to of the 
deed, their Lordships are of opinion that it did 
not operate as a present transfer of the pro- 
perty, but as an agreement to transfer so much 
of it as might be recovered in a suit to be in- 
stituted to which both Jogessur Ghose and 
the plaintiff were to be parties. 

This construction of the deed disposes of 
the case, for even if the plaintiff be entitled 
to complain of breach of contract by Joges- 
sur, she cannot recover under it possession of 
the property against Jogessur, a fortiori 
she cannot recover against Issur Chuudur 
Dutt, who was no party to the deed. It may 
be observed that even if this were a suit 
for specific performance of the contract, or 
damtiges for the breach of it, it would have 
been necessary for the plaintiff to have alleged 
either perfonnance of her part of the contract, 
which was the payment of Rs. 3,000 to 
Dwarkanath Lahory, and such further sums 
as might have been necessary to the mainten- 
ance of the action, or at all events that she 
was ready and willing to perform this con- 
dition but was prevented by the wrongful 
act of the defendant. There are no such 
allegations; and if there had been, it does not 
appear that they would have been sustained 
by evidence, for the case set up on the part 
of the plaintiff was not performance of this 



condition but something very different, name- 
ly, the payment to the defendant himself of 
this sum of money, — a statement which ia 
disbelieved by tfie High Court, in which 
disbelief their Lordships concur. 

On these grounds their Lordships are of opt* 
nion that the judgment of the High Court 
is right, and they will humbly advise Her 
Majesty that this appeal be dismissed with 
costs. 



The 29ih May 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt.^ Chief 
Jusiieej and the Hon'ble W. Ainslie, . 
Judge. 

Act VIII of 18M 9. WZ-^ Appearance of Defend-^ 
aiU — Time to produce Evidence. 

Case No. 1147 of 1871. 

Special Appeal from a decision passed by 
the Additional Judge of PatnOj dated 
the 24M July 1871, affirming a decision 
of the Moonsiff of that district^ dated 
the 4/A May 1871. 

Shaikh Awiad (Defendant)^ Appellant^, 

versus 

Shaikh Abdool Eureem (HaintiffX 
Respondent, 

Mr. C. Gregory for Appellant. 

Baboo liomesh Chunder Mitier for 
Respoudent. 

Where, if defendant had not appeared, the Court would 
have been bound under s. 118 Act VIII of 1858 to 
adjoom the hearing to a future day on the ground that 
sufficient time had not been given to him to appear and 
answer to the suit, it was held that his appearing ought 
not to put him in a worse position, and that it was a 
reasonable request made on his behalf hj his vakeel 
that time should be given to him to produce such evi- 
dence as he could in support of his case. 

Couchf C. J. — In this case the summons 
to the defendant to uppear was served at 10 
o'clock in the morning of the 2nd of May, 
aud he was to appear at 12 o'clock on the 
3rd. Now, if instead of appearing, he 
had stayed away, the case would have come 
under Section 113 Act VIII of 1859, which 
says that, if the pluiutiff shall appear and the 
defendant shall not appear, aud it shall be 
proved to the satisfaction of the Court that 
the summons wus served on the defendant, 
but not in sufficient time to enable the defend- 
ant to appear and answer to the suit on the 
day fixed iu the bummous, the Court shall 
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postpone the heariug of the suit to a 
future day to be fixed by the Court, and may 
direct notice of such day to be given to the 
defendant. 

In this case, we think that if the defendant, 
instead of appearing as he did, had not 
appeared, the Court would have been bound 
to adjourn the hearing to a future day, because 
sufficient time had not been given him to 
appear «nd answer to the suit. That being 
tlie case, his appearing ought not to put him 
in a worse position ; and it was a reasonable 
request, which was made on his behalf by his 
vakeel, that time should be given to him to 
produce such evidence as he could in support 
of the cose that he put forward. We say 
nothing as to what that case is, or as to the 
mode in which he had stated it in his written 
statement ; but it was too much to require him 
on so short a notice to produce his evidence 
in support of any defence that he might 
have. 

Looking at this Section, and seeing that, 
in fact, if he had not come at all, the Court 
would have been bound to postpone the 
hearing, we think there is nothing in his 
appearing which ought to make any differ- 
ence, and it was a case in which it was really 
proper that the hearing should be adjourned. 
Tlurt'fore, the suit must be remanded to the 
first Court to be re-heard. 



The 1 St June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Solehnamdh — Construction —Right of Zem indar 
(to collect lolls and Cesses) — Erection of 
KhuUees or Fish Market or Exchange) — 
JJamnum Absque Injuria, 

Case No. 1381 of 1871. 

Special Appeal from a decision passed hy 
the Subordinate Judge of Midnapore, 
dated the 14/A September 1871, reversing 
a decision of the Moonsiff of Namal, 
dated the Slsi January IS7Q. 

Bhooyah Okhoy Narain Doss Mohnpattur 
(one of the Defendnnts), Appellant, 

versus 

Riijah Giijendro Narain Roy (Plaintiff), 
Respondent, 

liahoos Sreennth Doss, Kalee Mohun Doss, 
and Grija Sunkur Mojoomdar for Appel- 
liiut. 



Mr, M, M, Ghose, and Baboog Ashootosk 
Dhur^ Mohesh Chunder Chowdhry^ and 
Kumla Kant Sen^ for Respondent. 

Where, by a aolehnamdh entered into aboat 100 yeara 
ago between plaintiff's and defendant's predecessors, 
the collection of certain tolls and ceases were reserved 
to the zemindar (the plaintiff), and certain pdkur righta 
to the defendants the ijaradars. Hrld, that the re-btdld- 
ing of a khvUees or fish-market or exchaave by the plain- 
tiff upon his own land (the former one having been 
destroyed during his minority) was not in excess of his 
rights, or in contravention of the stipulations of the 
ruffanameth, and that though the establishment of the 
khuttees would divert profit from the delenchmts to the 
plaintiff, yet the loss was a damnvm absque infuriX 

Glover f J, — The plaintiff in this ease saed 
to have his right declared fo ooUect certain 
descriptions of tolls or cesses within certain 
boundaries, and to erect a khuttees on bis 
adjacent zemindaree land for the purpose of 
collecting these tolls. He alleges that tbis 
ri^bt had been regularly exercised by bis 
predecessors under the provisions of a ioleh" 
namah entered into between them and the 
predecessors of the defendants, whereby the 
defendants were restricted to the julkur 
rights in the mohana. Plaintiff goes on to 
say that, during: his minority, the Court of 
Wards neglected the right of erecting kkut' 
teeSf and taking tolls therein in consequence 
of which the defendants interfered and pre- 
vented plaintiff from erecting the khuttees 
when he attained majority, and so dispoesess- 
ed him of his right. 

It is admitted that in 1849 there was an 
Act IV of 1840 award made between the 
parties and in favor of the defendants, and 
also thfit a proceeding under i>ection 318 of 
the Criminal Procedure Code has resulted 
unfavorably to defendants. 

The defendants admit plaintiff's title to the 
land on which he seeks to erect the kkuttees^ 
but deny his right to erect such a building, or 
to interfere in any wny with the defendants 
right of julkur. They also plead that tlie 
plaintiff lias never exercised the right he now 
claims, and is barred by both special au^ 
general limitation. 

I understand the word khuttees, as used 
throughout these pleadings, to mean a sort 
of mart or exchange to which fishermen 
resort for the purpose of selling their fiali, 
and where intending purchasei^ congreg&te. 
It is a sort of small bazar, in fact, whenxs 
buyers and sellers of fish may meet And 
arrange their re9(>ectire transactions. 

The Moonsiff held that, as neither plain t^iff 
nor his predecessors had ^^xerciscd the rigli t 
now sought to be declared for upwards oT 
60 years, his claim was barred by limitation. 
He went on, however, to decide the merits of 
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the plaiotlflTs ciiiioiy and ibouglit that he 
(plaintilF) had no right under the solehna^ 
mak to erect the khuUees or to take tolls, 
inasmuch as that was a direct iuierference 
with the juilecUf and with the defendant's 
rigiits o£ julkur^ 

The Subordinate Judge, on appeal, reversed 
this decision. He found on the evidence 
that the plaintiff had been in possession of 
the right claimed within 12 jeai's of the in- 
Btitntion of suit, and that his erecting khuitees 
and taking tolls or cesses from parties fre- 
qoenting it^ was not an interference with the 
julleatf as provided against bj the 13tii para, 
of the solehnamah. He decided that the 
plaintiff had the right of using what was 
admittedly his own land in the way he con- 
ceived to be most advantageous, and that he 
ought not to be prevented from erecting the 
khutteet in question. 

The substantial objection taken to this 
finding is that the pliuntiff never asked for 
fiermissioB to erect a khuttees on his own 
knd, and that the Subordinate Judge has 
misunderstood the plaint. There is a further 
objection as to the way in which the Subor- 
dinate Judge has treated the question of 
limitation. 

The first objection has a very plausible air, 
and I was at first inclined to think it fatal to 
the plaintifi^s decree. On fuiiiier consider- 
ation, however, it appears to me that the 
plaintiffs claim was really to collect certain 
tolls or cesses, and that in order to do this 
effectually, he claimed to be permitted to erect 
a khuttees. Of course, as the land wns his 
own, he had no occasion to ask for this per- 
mission, except with reference to the use he 
meant to make of the building when erected ; 
for without the khuitees there would be no 
place for people to congregate in, and no tolls 
could be collected. 

I understand his plaint to mean this. 
Under a solehnamah entered into between 
my predecessors and the defendant's prede- 
cessors nearly 100 years ago, certain rights 
as to tkt& collection of tolls and cesses were 
reeerred to the zemindar, and certain julkur 
righfs were reserved to the defendants, the 
ijaradars. To caiTy out my right, it is 
necessary that I should have a place to which 
boatmen and fishermen may resort, and this 
place I wish now to re-build, it having 
been destroyed during the time of my minor- 
ity. Without a khuttees I cannot collect 
what under Uie solehnamah I am undoubted- 
ly entitled to collect, and therefore I include 
in my plaint a prayer for permission to erect 
such ft bdilding. . 



This was in my opinion the view of the 
plaint taken by the Subordinate Judge, and 
on that view the judgment, though apparent- 
ly confined to the giving authority for building 
a khuttees, is in reality a decree for all that 
the plain tifi asked. 

The facts appear to be these : — The plain- 
tiff is the zemindar, and within his estate lies 
an estuaiy, or perhaps a small arm of the sea, 
which is by the terms of the solehnamah 
held by the defendants on a perpetual lease 
at a yearly rent of Rs. 30. The defend- 
ants give permits to fishermen, and they 
have also, it would seem, a khuitees or mart 
within the limits of their own properly where 
these fishermen, and probably other boatmen 
have been in the habit of resorting. A rival 
khuttees^ and one probably better situated, 
would, of course, diminish the deiendaut's 
infiuence and profits, and they accordingly 
denounce it as in interference with their 
rights under the solehnamah. 

Article 13 of the solehnamah is to the 
following effect: — Beer Narain (ancestor of 
plaintiff) is the owner of the mohana (mouth 
of river estuary) and he shall take all profits 
that come from the sea (meaning fiotsom, 
jetsam, slip-dues, and the like). There is no 
mohasool tax in the mohana ; but if there 
be. Beer Narain shall take it. The julkur 
shall remain in ijara with Modhoo Soodun 
(defendant's ancestor) at a yearly jumma of 
Rs. 30, and Beer Narain shall have no power 
to interfere with the fishermen. 

Now tliis document gives the plaintiff 
power to collect all cesses that may at any 
time be leviable in the mohana or estuary, so 
long as he does not interfere with the defend- 
ant's fishermen. He might, for instance, 
tax all boats going and coming so long as he 
let the fishermen's boats alone, and this pro- 
tection for their tenants was the sole privilege 
accorded to the defendants by the solehnft- 
mah ^ In all other respects the zemindar's 
rights were acknowledged and specified. 

What then does the plaintiff ask which is 
contrary to the stipulations of the solehna^ 
mah ; He does not interfere with the fislier- 
mfu, that is clear. He does not force any of 
them, or indeed any one else to frequent his 
khuttees, he merely establishes such a fdace 
in a convenient situation close to the mohana, 
but upon his own land, and announces his 
intention of taxing those who make use of 
it. In asking for, permission to do tikis, I 
do not see that he in any way exceeds his 
rights or contravenes the stipulations of the 
rtiffanamah. If the fishermen prefer his 
khatiee^ to the khuUees of the defendants. 
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the latter cannot complain; and if ihe gene- 
ral public of those parts would rather attend 
his mart than the defendants, the plaintiff is 
Barely not to blame. I have no doubt that 
the establishment of this khuitees wiil divert 
profit from the defendants lo the pbdntiff, but 
the loss is a damnum absque injuria. It 
appears to me that tlie decision of the Subor- 
dinate Judge on this part of the case, though 
6omewhat clumsily worded, is substantially 
right, and should be upheld. 

Then as to limitation. On the general 
question the Subordinate Judge has found on 
the evidence that the plaintiff has proved 
possession within 12 years, and his finding 
cannot be questioned in special appeal. 

It is objected that he has come to no deci- 
sion on the issue of special limitation, but I 
do not find that the point was at till pressed 
before him. And the non-reversal of the 
Act IV award cannot prejudice the plaintifiPs 
title if he has one. Granting that the Act 
IV award stands for ever, the effect would be 
absolutely null as ngaiust a finding by a 
Civil Court on the title. 

On the whole, therefore, I am of opinion 
that the Subordinate Judge's decision is not 
wrong on any point of law, and that this 
special appeal should be dismissed with cos|s. 

Kemp, J, — I concur in dismissing the spe- 
cial appeal. The plaint is not very explicit 
as to the relief asked for, but, after hearing 
the argument, and considering tlie whole 
case, I think that the decree of the Lower 
Appellate Court is correct. The relief 
which has been afiorded, is not on the whole 
inconsistent with the case made out by the 
plaintiff. 



The 3rd June 1872. 
Pretent : 
The Hon'ble Sir Kichard Couch, Kt., Chief 
Jusiicet and the Hon'ble W. Ainslie, 
Judge. 

Case No 1192of I87I. 

Notice of Enhancement — Conveyance of Rent (hy 
Purchase or Lease J — Act X of 1859 *. 13. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 22nd May IS7 1 ^ reversing 
a decision of the Moonsiff of Dur- 
bhangah, dated the 22nd February 1871. 

Khaskee Roy nnd others (Plaintiffs), 

Appellants^ 

versus 

Furzund All Khan (Defendant), Respondent, 



Mr. Lingham for AppeUunts. 
Mr, C. Gregory for Respondent. 

A person bv whom notice of enhancement was senred 
at the time when the rent was payable to him, is entitled 
either entirely by a sale, or partially by a lease, to con- 
vey to the purchaser or lessee the rent with the incident 
of its being liable to enhancement under that notice. 
The purchaser or lessee is not obhged to serve fresh 
notice of enhancement. 

Couch, C. J. — In this case, the notice of 
enhiincemeut was served by the person to 
whom at the time of the service of tlie notice 
the rent was payable, and that appears to be 
what IS required by the Act. The question, 
indeed, which is raised here is, whether the 
notice having been served by the person to 
whom tlie rent was then payable, that person 
can, either entirely by a sale, or partially by 
a lease, convey to the purchaser, or lessee, 
the rent, with the incident of its being liable 
to be enhanced under that notice. We do 
not see any reason that fie should not be at 
liberty to do so : there is nothing in the Ack 
which prohibits it. The enhanoement is an 
incident to the rent which he conveys away, 
and it would cause the greatest inconvenience, 
and might sometimes cause considerable in- 
justice, if it was not possible for the zemindar, 
who had given notice of enhancement, to 
make any disposition of his property, without 
the whole of the notices falling to the ground, 
and the person who took from him, whether 
as purchaser or lessee, being obliged to serve 
fresh notices before any steps could be taken 
to enhance the rent. We cannot think that 
that was intended by the Legislature, and 
there are no words in the Act which would 
leiid U8 to suppose that it was. 

With i-egard to the case in the VIII 
Weekly Reporter, page 72,* we cannot help 
thinking that it must be in some way mis- 
reported, and that the learned Judges did not 
decide what they are reported to have doue« 
Mr. Justice Glover say : — When the notice 
*' was served, the zemindar was in possession 
'* and in receipt of rent. No farm had been 
" given, and the farmer did not exist. The 
'* wording of Section 13 is imperative ancl 
'* makes it absolutely neceesary that the 
" party to whom the rent is payable should 
" be the one to issue notice." So fur that is 
exactly what the Section does say, and *' when 
that notice was served, the farmer was not that 
party." No doubt, the farmer was not th&t 
party then, and was not the party to serve 
the notice; the zemindar was the party then, 

* The report has again been compared with the ori^. 
nal judgment and louud to be perfectly correct. 
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and the party to serve the notice. Tlie 
Judges seem to think that the notice must be 
served not by the pony to whom the rent 
was payable, bat by the party to whom the 
euhanced rent would be payable. Then they 
SHy : A ruling of this Court (III Weekly 
Eeporier, p. 157) supports this view of the 
question; but really it does not, and this 
makes us think there is some mistake in the 
rfp(»*t, and that ii cannot be troated as a deci- 
sion on this point in favor of the present 
res|)ondent.* 

We think that here the notice was a good 
notice at the time it was given, and that the 
lessee is entitled to the benefit of it, and may 
bring the suit for enhancement. Any defence 
which the tenant might have against the 
zemindar would be good against the lessee. 
The tenant is not in any way injured by the 
lessee being allowed to bring the suit upon 
the notice which jvas given by the zemindar. 

The decree of the Court below must be 
reversed, and the suit remanded for re-trial. 
The appellant will have the costs of this 
appeal 



The 3rd June 1872. 
Preteni : 

The Hon'ble H. Y. Bayley and Dwarka- 

nath Mitter, Judges. 
Evidence (Court re/erring to, inadmissihle). 

Case No 668 of 1871. 
Special Appeal from a decision passed hy 
the Subordinate Judge of Sylhet, dated 
ike nth AParch 1ST iy affirming a deci- 
sion of the Moonsiff of Lnshkurpore, 
dated the 11 th September 1869. 
Groluck Chuuder Doss (one of the Defend- 
ants), Appellant^ 
versus 
Chunder Pershad Doss and another (Plain- 

tififs). Respondents. 
Mr. M. M. Ghose for Appelant. 
Baboo Kumla Kant Sen for Respondents. 

In tliis case the Lower Appellate Court was held joati- 
fled in referring to a written statement which was not 
adnussible in evidence. 

Mitter, J. — In this case we are not pre- 
pared to say that there was no legal evidence 
on the record on which the Lower Courts 
could have come to the conclusion at which 
they have arrived after the remand. There 
is the evidence of two witnesses at least which 



* See 3 W. B., Act X Rulings, and not Civil Ballngs, 
p. 157. 



goes to prove pUtintifTs previous possession 
as well as his right in the bheels in dispute. 
It has been said that the Lower Appellate 
Court has committed an error in law in treat- 
ing the written statement of Dole Gobind 
Koybutto, who is a defendant in this case, as 
evidence as against the special appellant. 
But the Lower Appellate Court distinctly 
Slates in its judgment that that statement is 
not admissible in evidence, and it merttly refers 
to it for the pui-pose of remarking that the 
ullegatioos contnined in that written statement 
were fully borne out by the testimony on oath 
of the witness Juggumath Doss. 

For the above reasons, we dbmiss this 
special appeal but without costs, as no one 
appears for the opposite party. 

The 4th June 1872. 
Present : 

The Hou'ble H. V. Bayley and the Hon'ble 
W. Markby, Judges. 
Small Cause Couiis (References by )^ Act XI 
of 1865 s, 22'-Ii^erences of fact^Privity 
of Contract 

Reference to the High Court by the Judge 
of the Small Cause Court of Sealdah 
and Hoiorahf dated the 2Bth March 1872. 

Gujeudro Mohun Shaha, Plaintiff, 
versus 

The Eastern Bengal Railway Company, 

Dejendants. 

Baboo Sreenaih Doss for Flaintifi. 

Mr. Fergusson for Defendant. 

What a Small Cause Goort Jadge is reqau^ to submit 
under Section 22 Act Xl of 1865, is not whether, upon 
the evidence given in the case which the Judge has sent 
up, he is right in the conclusion which he has come toi 
but some qneittion of law or usage having the force of law 
or some question as to the construction of a document 
which construction may aflPect the merits of the decision. 

IiKU> in this case, upon the facts stated, that the Judge 
was capable under the law of drawmg the inference 
which he has drawn that there was no privity of contract 
between the plaintiff and the defendants. 

Case. — This case has been remanded* to 
me by the Honorable Judges of the High 
Court by their letter No. 374, dated the 23rd 
of February hi>t, in order that I might re- 
ceive evidence as lo the liabiliiy of the defend- 
ant Comf»any. I have accordingly examined 
Messrs. Frestage, Agent; Brander, Traffic 
Superiuteudent; Calder, Chief Accountant; 
Stewart, in charge of Enquiry Office of the 
Eastern Bengal Railway Company, and Cap- 
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tain Scott, Manager of I. 6. S. N. Coiiipauy, 
and notes of their evidence and the document 
produced by them are forwnrded herewith 
for the Court's information. My former re- 
ference descril)ed the course of dealing be- 
tween the two Companies, and nothing very 
material has now been elicited in addition to 
what is stared in that reference with regard 
to the relation in whitdi the two Companies 
stood towards each other. One fact has 
now been ascertained which I did not consider 
it necessary to enquire into before, viz,, that 
the loss of the goods occurred while in the 
hands of the defendants. This appears from 
the evidence of Mr. Stewart, an officer of the 
Company, whose duty it was to enquire into 
such cases, and who wrote the letter to 
plaintiff inviting an amicable settlement. 

I am still of opinion that the defendant 
Company is not linble notwithstnnding that 
the loss took place while the goods were in 
their custody, on the ground that there was 
no privity of contract between them and the 
plaintiff. The goods were delivered by the 
latter to the I. G. S. N. Compnny as per bill of 
lading, and that Company undertook to deliver 
them to Sealdah. The relation in which the 
two Companies stood to each other seems 
wholly inmaterial as far as plaintiff is con- 
cerned. The forwarding note and the in- 
voice show that the Railway Company took 
the goods over from the I. G. S. N. Company 
at Kooshtea, and undertook to deliver them, 
not to the plaintiff or his consignee, bnt to 
the I. G. S. N. Company itself at Sealdah. 
It appears that the latter Compnny had sheds 
of their own on the premises of the Railway 
Company at Sealdah, and a man in charge of 
them, and this man, assisted by the Railway 
Company's clerks, used lo deliver the goods 
on arrival to the person (in this case the 
plaintiff) who produced the bill of lading. 
In the present case, the drums of jute which 
plaintiff did get delivery of were delivered to 
him by the Railway Company's servants: it 
appears, however, from Captain Scotfs evi- 
dence that plaintiff had also applied for deli- 
very to the I. 6. S. N. Company, but I do not 
think that the part delivery made by the 
defendants clothe them with any liability, as 
far as plaintiff is concerned, to deliver the 
remainder. 

There is a passage in Addison on Contracts 
a few paj^es further on than the extract quoted 
in my former reference, which seem decisive 
of the point, under the heading Parties to be 
made Defendants, Carriage of Passengers 
and Goods over distinct Hnes of Railway, 
5th edition, pp 504-5. 



There is this difference between the pre- 
sent case and those there quoted, that then 
the whole of the freight was paid to the Com- 
pany to whom the goods were orij^inally de- 
livered, and not to the Company who was to 
carry them to their ultimate destination. I at 
first felt some doubt whether acceptance of 
freight would not clothe the second Company 
witli liability, and it was the difficnlty I felt 
on this point which induced me to make the 
former reference; but, on consideration, I do 
not think that this really makes any differ- 
ence in the position of the parties. If the 
I. G. S. N. Company, tlie original contractees, 
choose to assign to a third party the freight 
primarily dae to themselves, this snrely will 
not make the assignee liable on the original 
contract to which he was an entire stranger. 
As, therefore, I am still of opinion that there is 
nothing in the circumstances of the case to 
make it an exception to the general rule, that 
when tliere is no privity of contract between 
the plaintiff and the defendant no action can 
lie for its breach, I have again dismissed 
the case subject to the decision of the High 
Court on the question submitted. 

The Judgment of the High Court was 
delivered as follows by — 

Marhby, J, — When this case was befbre 
this Court on the former occasion, we thought 
thiit the Judge of the Small Cause Court 
was wrong in declining to go into the case 
simply on the gronnd that the contract was 
originally made with tlie India Greneral Steam 
Navigation Company, and there was no privitj 
of contract between the plaintiff and tiie de- 
fendant. We thought that, if the evidence 
had been gone into, it was possible the plaint- 
iff might be able to establish that there was 
notwithstanding a contract between him and 
the Eastern Bengal Railway Company ia 
which the Railway Company were liable if 
the goods were lost while in their custody. 
The case was accordingly sent back to be 
tried. It has now come again to us with the 
finding that the goods were lost while in the 
custody of the Railway Company, but Uie 
Judge says that there was no privity of con. 
tract between the plaintiff and the Railwa.^ 
Company. He has, therefore, again dismiss- 
ed the case subject to the decision of tixe 
High Court on the question submitted; bat.^ 
though the Judge speaks of the "question 
submitted," there is in fact no question sul>» 
mitted for the opinion of this Court. It has 
been suggested by the vakeel who appeaxa 
for the plaintiff that the question which is 
intended to be submitted is whether, upon 
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the eviilenee given in the case which t)ie 
Judge haa sent up, he was right in coming to 
the conclusion wliich he has come to. Now, 
it was onlj the other day held in a similar 
case, referred bf a Judge of the Small Cause 
Court in Calcutta, that this is not the proper 
form in which a case has to be submitted. 

Wliat the Judge was required to submit 
under Section 22, Act XI of 1865, was some 
question of law or usage having the force of 
law or some question as to the construction 
of a document which construction maj* affect 
the merits of the decision. The only question 
which we can consider in the case now before 
us is, whether upon tlie &cts stated the Judge 
of the Small Cause Court was capable, under 
the law, of drawing the ioference which he 
has drawn, viz,y that tht re was no privity of 
contract between the plaintiff and the defend- 
ant. The propriety of the inference is a 
question of &ct, not a question which we can 
deal with in a reference like this. It seems 
to us that it was quite open to the Judge to 
find, if he thought proper, upon the evidence 
that there was no privity of contract between 
the plaintiff and and the defendant. The evi- 
dence of that fact, and the only evidence as 
far as we can see, was that the freight was 
paid hy the plaintiff to the defendant, but it 
has been explained by one of the witnesses, 
the agent of the Eastern Railway Company, 
Mr« Prestage, thnt this was an exceptional 
arrangement adopted only in two or three 
cases. The ordiiuiry practice is stated to be 
that the freight is paid into the ofilce of the 
I. G. S. N. Company and the remuneration 
which has to be paid by them to the Railway 
Company is a matter of subsequent an*ange- 
ment, and the reason why that arrangement 
was departed from in the few cases referred 
to was that the Railway Company had a large 
claim against the Navigation Company, which 
the latter was desirous of liquidating. The 
interpretation which the Judge has put upon 
this is thai the freight was in this ctise, as in 
all other cases, payable to the I. 6. S. N. 
Company, and it was only paid to the Railway 
Company under what may be called a special 
assignment. We think, therefore, that the 
Judge of the Small Cause Court was quite 
at liberty to put the interpretation on the 
&ct8 and to draw the inference of fact which 
he has done in this case, viz^ that no privity 
of contract has been established between the 
plaintiff and the defendant. Therefore, our 
decision is that the decision of the Judge of 
the Small Cause Court should stand. 

The plaintiff should pay to the defendant 
two gold mohurs as costs in this Court. 



The 5th June 1872. 
Present : 

The Uon'hle H. V. Bayley and W. Ainslie, 
Judges. 

Jurisdiction of Civil Courts-^Partition under 
Jiegulation XIX. 1814 (Meaning oj). 

Case No. 1156 of 187l» 

Special Appeal from a decision passed by 
the Subordinate Judge of Bhangulpore^ 
dated the 2\st June 1871, affirming a 
decision of the Moonsiff of Soorujgurh^ 
dated the dlst August 1870. 

Mussamut Bhurtnn Koeree (Defendant), 
Appellant^ 

versus 

Tangore Singh (Plaintiff) Respondent. 

Mr. J. S, Rochfort for Appellant. 

Baboo TTnnoda Pershad Banerjee for 
Respondent. 

It is beyond the power of the Civil Coarts to make a 
partition under Regulation XIX of 1814, which means 
an apportionment by the Revenue Authorities of lands 
into shares and an assignment of the fair and propor- 
tionate jummas and areas according to thoee sham. 

Bayleyy J. — Wb think this special appeal 
must be dismissed with costs. 

It is admitted that the question of tlie 
right of the sister's son to inherit under the 
Hindoo Law need not be adjudicated, as tliat 
point has been settled by a decision of the 
Full Bench in the cnse reported iit page 49, 
Fall Bench Rulings, Volume XIII, Weeklj 
Reporter. 

The onlj point pressed upon us is that 
involved in the second issue of the judgment 
of the first Gonrt which it is contended has 
not been specifically adjudicated upon, and it 
is urg^'d that the Lower Appellate Court 
should have specifically partitioned the 
8 annus share of the property and given a 
specific decree accordingly. 

Now this partition whs beyond the power 
of the Court to make. Partition under 
Regulation XIX of 1814 means an apportion- 
ment by the Revenue Authorities of lands 
into shares and an assignment of the fair and 
proportionate jummas and areas according 
to those shares. It is quite open to plaintiff 
having obtaineil a decree for the 8 annas to 
go to the Collector and apply for a partition 
under the provisions of Regulation XIX 
of 1814. 

The special appeal is dismissed with costs. 



Digitized by 



Google 



148 



Civil 



THB WEEKLY REPOBTBB. Rulings. [Vol. XVIII. 



The 5th Judo 1872. 
Present : 

The Hon*ble H. V. Bavlej and W. Ainslie, 
Judges. 

Jjmalee Estate — Distinct Share (as between 
Sharer and Lessee) — Ejectment — Notice — 
Tenant holding over — Indigo Cultivation — Spe^ 
cial Appeal, 

Case No. 1051 of 1871. 
Special Appeal from a decision passed by 
the Officiating Judge of Bhaugnlpore, 
dated the 16M June \ 87 1, affirming a 
decision of the Subordinate Judge of 
that district, dated the lith August 1870. 

L. J. Ciowdy (DefendaDt), Appellant^ 

versus 

Omrao Roy (Plaintiff), Hespondent, 

Baboos Rajendro Nath Base atid Umur 
Nath Bose for Appellant. 

Baboo Kalee Kishen Sen for Respondent. 

A share of an ijtnaUe estate may be joint and not 
separately defined in a revenue point of view nntil a 
butwra^ and yet it may be a distinct share comprising 
distinct nuUeea or hinds exclusively belonging to the 
holder of sach share as between him and his lessee. 

In a suit for ejectment, the Court in special appeal 
declined to allow the defendant to take the objection 
not taken in the Lower Courts, that plaintiff, having 
allowed him to hold over and to cultivate with indigo, 
could not eject him without sufficient notice to quit at 
least until the indigo season was over. 

Bayley, J, — Wb think this special appeal 
must be dismissed with costs. 

The plaintiff sued to eject one Mr. Crowdy 
as holding, after the expiry of the term of 
his lease, certain puttees which the plaintiff 
alleged were his separate and distinct lands 
and in his separate possession. This allega- 
tion of the plaintiff has been found by both 
the Lower Courts upon the evidence on the 
record to be true. Right or wrong there 
being some evidence, we cannot interfere 
with the finding of fact upon it in speciol 
appeal. 

It is, however, pressed upon us that the 
Lower Appellate Court has committed an error 
in law in considering the lands in suit to be 
tlie distinct puttee of the plaintiff because 
the plaintiff, in conjunction with ihe other 
co-sharers, has applied for a butwara which 
is in the course of execution, and that until 
the butwara is completed with the sanction 
of the superior Revenue authorities, and 
until the areas and the jummas are se- 
parately defined and arrangement made as 
regards the assessment of each parcel of land, 
the lands must be considered to be joint and 



ijmalee as before, but the Lower Appellate 
Court most clearly finds as a fact tliat, al- 
though the share leased to Mr. Crowdy was 
the share of an ijmalee estate in a revenue- 
paying point of view, yet it was a distinct 
share comprising distinct puttees or lands 
exclusively belonging to the plaintiff as be- 
tween him and his lessee Crowdy. The 
Lower Appellate Court further finds that 
even the defendant's own witnesses say that 
as a fact many sharers in the estate were in 
possession of distinct lands, and that they do 
not prove that since the application for the 
butwara a new system of collection has been 
introduced, or that the rent is being collected 
ijmalee. 

The next objection taken is the third 
ground in the petition of special appeal which 
is '* that the plaintiff having allowed the de- 
" fendant to hold on after the termination of 
'* his lease for some years, and to cultivate 
" the lands in his possession with indigo, is 
''not entitled to eject the defendant without 
'' sufficient notice to quit, at least until the 
" indigo senson is over." 

It is sufficient to say that this objection is 
altogether a new one. It was never taken in 
either of the Lower Courts, no opportunity 
was given to adduce evidence on the point, 
and no judgment has been passed by tlie 
Lower Appellate Court upon it. We see^ 
therefore, tio reason to allow this objection 
at this last stagt* of the case. 

The special appeal is dismissed with costs. 



The 6th June 1872. 
Present : 

The Hon'ble H. V. Bayl«y and W. Ainslie, 
Judges. 

Suit for Rent (by Co-sharer)— Butwara — Tte^ 
latinn of Landlord and Tenant '^ Joinder of 
Parties — Cause of Action, 

Case No. 1064 of 1871. 

Special Appeal from a decision passed b^ 
the Subordinate Judge of Bhaugulpor^^ 
dated the Hth June 1871, reversing tx 
decision of the Moonsiff of Jamooy^ dalcdL 
the 28//* January 1871. 

Khedoo Gope Jotedar and others (DeRsud- 
ants). Appellants^ 

versus 

Baboo Klioob Lall Singh and another (Plain- 
tiffs), Respondents. 

Mr. C. Gregory and Baboo Nil McL€ihub 
Bose for Appellants. 
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Baboo Motee Lall Mookerjee for 
Respondents. 

The several proprietors of an estate entered into sepa- 
rate poeseseioii of their respective shares, and the rvots 
paid separately to each proprietor in whose share their 
lands fell the rents due on account of those lands, in 
anticipation of the completion and confirmation of a but- 
wara for which proceedings had been taken but were 
subsequently qoashed by the Commissioner on the 
ground that they included lands which had since been 
resumed as a separate estate. Plaintiff sued for a 
fraotional share of the rent payable to him by defendant ; 
but inasmuch as defendant's lands fell withm the share 
of a proprietor other than plaintiff, and as plaintiff had 
not joined the other co-proprietors as parties, and had 
not asked the Court to determine the question of his 
rights as against those co-proprietors under the Com- 
missioner's order — Hrld that no relation of landlord 
and tenant existed between plaintiff and defendant, and 
that plaintiff had no cause of action. 

" Ainslie, J, — Tbis was a suit for rent by 
one of three share holders of a ceriain mehal 
against one of the ryots of a certain puttee 
HI that mehal. 

It appears that, so far back ns the yenr 
1861, proceed! II <;s were taken nnder Re^aln- 
hition XIX of 1814 for partition of the estnte 
amongst the several proprietors, and each 
proprietor obtained separate popse^sion of his 
rt^specli ve puttee^ hut wheiher it was throu<ih 
tiie but wara ameen, or by nny private ar- 
rangement between themselves, does not 
appear. However, this much is evident that 
the parties entered into possession of their 
respective shares in anticipation of (he com- 
pletion and confirmntion of the butwara. 

In the year 1870, that is, at the very end 
of the year 1277, ihe Commissioner quashed 
the butwara proceedings on the ground that 
they included lands wliich had been subse- 
quently resumed as a separate estate. 

The plaintiff contends that the effect of 
this was to re-place him in the position which 
he occupied before the year 1861, and that 
therefore he hns a right to sue for a fractional 
share of the rent payable by each ryot in 
the estate. 

The hoffer Appellate Court has adopted 
tills view and given the plaintiff n «lecree. 

Wo are of opinion that th(* decision of the 
Lower Appellate Court is erroneous in law, 
and must t>o set aside. It is clear that, from 
the time when the proprietors of the estate 
cume to the agreement by which they enter- 
ed into separate possession of particular lands, 
the ryots have continued to pay separately 
to the parties in wiiose share their lands fell 
the rents due on account of those lands, and 
therefore in respect of die lands of the de- 
fendant which fell within the share of a 
proprietor other than the plaintiff, no relation 
of landlord and tenant has existed between \ 
the plaintiff and the defendant for eight or ten \ 



years. This being so, and as the plaintiff 
h»i« not joined the other co-proprietors as 
parties in this suit, and has not asked the 
Cotirt to determine the question of his rights 
as against those co-proprietors under the 
Commirfsioner's order of 1870, but has simply 
sued a tennnt as if he had, from previous 
year«, been receiving rent from him, there 
really is no cause of action, . nnd the Court 
has no power to pnss a decree in the suit. 

The decree of the Lower Appellate Court 
is acc*»rdingly reversed, nnd the plaintiff's 
suit dismissed with costs of all Courts. 



The 5th June 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 

Findings of Lower Court — Inferences by Higk 
Court — L imitation — Adoerse Possession, 

Ca^eNo. 1185 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Bhangulfiore^ 
dated the SOth August 1871, reversing a 
decision of the Moonsiff of that district ^ 
dated the i^h February 1871. 

Ghunespnm Singh Kooer and others 
(Plriin tiffs), Appellants, 

versus 

Lftlla Kalee P^-rsliad and others 
(Defendants), Respondents. 

3Ir. n. E. Twidale and Bahoo KaUe 
Kishen Sen for Appellants, 

Mr. C. Gregory and Bahoo Lukhee Churn 

Bose for Respondents. 

Although the Court is not limited to the express 
findings of the Court below, but is justified in looking to 
the terms of the judgment and in assuming by way of 
inference whatever it may clearly appear the Conrt 
intended to find as a fact, yet when the judgment of 
the Lower Court contains passages which clearly show 
that the Court did not intend to express any opinion on 
a particular point, the Court is not justified in drawing 
the inference that it did consider and determine that 
point. As when the Subordinate Jndge said that he 
decided the case '• without regard to the question of 
limitation,*' which was tantamount to declining to enter 
into the question of adverse possession, this Court could 
not suppose that he intended to determine that there 
was no possession by the plaintiff. 

Ainslie, J. — The plaintiff in this suit is 
the holder of a julkur mehal called Julkur 
Banoodnt, consisting of 91 phandees. Ho 
alleged that he has been dispossessed by the 
defendant from three out of those parcels, and 
he claims to be replaced in possession on the 
ground of title and ancient occupaiion of the 
julkur in such manner as is customary under 
a aettlem^nt made by the Government. 

21 
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The defsndanti's allegation was that the 
three phandees in dispute wt<re dobahs of 
Mozufifurpore Sttdik, and not phandees of 
Julkur Banoodut ; that the plaiutifi*8 julkur 
was confined to Mouzah Bikrampore Cliuck- 
ramee ; that Mozuffurpore Sadik did not 
appertain to Bikmropore Chuckramee, and 
BO settlement was made with plaintiff within 
Mozuffurpore Sadik. The defendant also 
pleaded limitation. 

The first Court found in favor of the plain- 
tiff; and on the plea of limitation its remarks 
are as follow : — " It has been satisfactorify 
proved that plaintiffs were in possession of 
the property in dispute within twelve years. 
There is no doubt that from a long time 
plaintiffs were in possession of the property 
in dispute from which they have been Intely 
dispossessed by defendants who opposed the 
plaintiffs in their fishing." 

The defendant having appealed, the Subor- 
dinate Judge laid down the following issues: — 
Firstly, — Was the suit barr d by liraitatu»n ? 
Secondly y — Whether the disputed phandees 
belonged to Julkur Bauoodnt, and were 
possessed by plaintiffs? and, Thirdly, What 
were the real facts relative to the settlement 
of Julkur Banoodut, nnd whether the plaint- 
iffs were entitled to claim ihe disuut^d 
Julkur phandees situated in Mouzah Mozuf- 
furpore Sadik, or whether the dinpiired lands 
were mere dobahs within the defrndant's 
mouzah ? The Subordinate Judge then goes 
into a lengthy judgment which is entirely 
conButd to the question of the title of the 
plain tifft*, and finds that the plaintiffs co»<1d 
not claim title to any parcel situate outside 
of the tO[!Ographical boundaries of Mouzah 
Bikmmpore Chuckramee. At the end of his 
judgment the following passage occurs : — 
•* In the absence of proof of the plaintiflTs 
"right, and without regard to the question 
" of limitation, it is ordered that the appeal 
"be decreed and ihe Moonsiff*s decision 
** reversed." 

In special appeal, it has bef'n contended 
that the Subordinate Judge is wrong in 
determining the question of title without any 
consideratioD of the question of possession 
which is a material point in the case. 

Mr. Gregory in reply has insisted that the 
Subordinate Judge has in various parts of his 
judgment gone into the question of possession 
and come to a codclasion adverse to the 
plain tifiis on that point ; but although I think 
tliat this Court is not limited to the express 
findings of the Court below, but is justified in 
looking to the terms of the judgment and in 
assuming by way of iDferenee whatever it 



may clearly appear that tlie Court has intend- 
ed to find as a fact, yet I do not think that 
when the judgment of the Lower Court con- 
tains passages which clearly show that the 
Court did not intend to express any opinion 
<in a particular point, this Court is justified 
in drawing the inference that it did consider 
and determine that i>oint. Wlien the Subor- 
dinate Judge says that he decidea tlie case 
" without regard to the question of limit- 
ation^^ he certainly declines to enter into 
the question of adverse possession ; had he 
decided upon the question of adverse pos- 
session and found it in favour of the defend- 
ant that would have at once disposed of the 
oase. We cannot suppose, therefore, that he 
intended to deteimine that there was no . 
possession by the plaintiff. If he was not 
prepared to find that there was no such 
possession, he was bound to take into con- 
sideration the possession of the plaintiff as an 
element of the proof on the point of title. 
It may or may not be that the phandees 
in dispute were intentionally included in the 
original settlement made very many years ago ; 
but in the absence of anything to show 
that they were excluded, the fact of long 
(toasession, if proved as the Moonsifi holds it 
to be, must be taken as a very strong pieee of 
evidence as to what was intended at the time 
of settlement. I would even hold thiit sudt 
long possession is sufficient in itself to create 
a title inespective of any other title which 
the settlement may give. 

In this view of the ca«e, I would reverse 
the judgment of the LoWer Appellate Court 
and sen<l ilte ease back to that Court for a 
distinct finding; on the question of possession. 
Havin<r come to this finding, the Lower Appel- 
late Court should re-consider the question of 
title with reference to that finding and pass & 
decision. accordii^gly. 

Bayley, J. — I quite concur in tlie obser- 
vations made by Mr. Justice Ainslie. I do 
not see how in the face of tlie words bilot 
(without) lehaz ' consid* raiton ) otur (of th«s 
plea) tumadi (of limitation) it is ordered that 
the ca$ie be dismissed ; it can be reasonalily 
ron tended that the Lower Appellate Cour^ 
did find on the question of adverse possession*. 
The mere grammatical construction of tUo 
above few plain words clearly shew that no 
such question was considered by the Lowtrr 
Appellate Court ; and, irrespective of that, iT 
we read the contents of the judgment of tl^^ 
Lower Appellate Court, it is clear that tlto 
' Subordinate Judge considers that because tl^ie 
I pUtntiffs failed to show that the lands \uy^ 
beyond the topographical linuts of Talook 
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BiknuDpore Chuckramee, therefore lie thought 
it onneeescarj to consider any other poiat. 
It has been repeatedly held that adverse 
possesstOG for a length of time undisturbed 
by any other party, is n title in itself as against 
all other parties, and in this view the Subor- 
dinate Judge was wrong in saying that it was 
not necessary to consider the question of 
possession. 



The 5th June 1872. 

Present : 

The Hou'ble Louis S. Jackson and Dwarka* 
nuth Mitter, Judges. 

Omuprobandi — Plea of bond fide Purckiuerfor 
Value — Benawee — Apparent Title — Vendor 
registered as sole Owner, 

Case No. 1216 of 1868. 

Special Appeal from a decision passed hy the 
Judge of Jessore^ dated the Z\st January 1868, 
reversing a decision of the Principal Sudder 
Ameen of that district, dated the Zlst July 
1865. 

Bibee Jeebunissa and others (Pkintifis), 
Appellant Sy 

versus 

Umul Chunder ChacklaQUvis and othei's 
(Defendants), hespondents. 

Baboo Mohinee Mohun Roy for Appellants. 

Baboo Romesh Chunder Blilter for 
Respondents. 

In a suit to recover possession, the <mu$ is on the 
defendant who pleads that he is a bond fide purchaser 
for value without notice of plaintiff's tittle, to make 
oat tliat plea. 

The bmamee sjstem being one of the recognized in- 
stitutions of the country, a purchaser does not discharge 
himself of the <m%u which lies upon him, by looking 
only to th« apparent title. 

Nor la the onui discharged by the mere fact of the 
name of the defendant's vendor being alone registered 
in the zemindar's books as the exclusive owner of the 
pntnee, or of the vendor bei^g only sued by the zemindar 
lor the rent of the putnee. 

Miner, J, — ^This case was remanded to 
the Lower Appellate Court by a Division 
Bench of this Court . with directions to try 
whether the defendant is a bond fide pur- 
chaser for value or not. 

it seems to me very doubtful whether the 
doctrine of bond fids purchaser for value can 
be introduced in this country for the purpose 
of defeating ihe vested rights of parties. 
But as this point has been settled by the 
order of remand, the only question which 1 
haTe to determiue is whether the instructions 
eontained ui that order have been properly 
carried out or not. . ^ 



I am of opinion that this question ought to 
be answered in the negative. 

In the first place, I find that the Judge 
has hiid loo much stress upon the weakness 
of the proofs adduced by the plaintiffs. The 
plain tifis have already proved their own part 
of the case by showing that tliey wei-e tho 
lawful owners of the share sued for by them ; 
and this is not disputed. The plea of bonii 
fide purchaser for value is a special plea 
taken up by the defendant for the purpose 
of depriving them of that ownership ; and 
the onus Qi making out ihat plea was dearly 
upon him. This pointy I apprehend, has 
been set at rest by the decision of the Privy 
Council in the case of Vaiden Seth Sam 
V. Luckpachy Royjee, reported in page 483 
of Sutherland's Privy Council Judgments. 
'* Let it be conceded," says the Lords of the 
Judicial Committee, " that a purchaser for 
'* value bon/L fide and without notice of the 
'* charge, whether legal or equitable, would 
<' have hud in these Courts an equity superi- 
'' or to that of the plaintitf, still such inno- 
*' cent purchase must be, not merely asserted, 
" but proved in the cause. To give etfect 
*' to tiie legal estate as against a prior equit- 
'* able title, would be an adoption of the 
" Epglidh Law ; and to adypt it and yet 
'* reject its qualificittions and restrictions. 
'' would be scarcely consistent with justice." 
These remarks conclusively show that if we 
are at all to adopt the doctrine above referred 
to, we must take care to adopt it with all its 
qualifications ; and the defendant is there- 
fore bound to make out affirmatively that he 
is really a bona fide purchaser for value 
without notice of the plaintitf 's title. 

In the next place, the Judge says, ** I con- 
'^ sider that he (the defendant) had every 
" reason to believe that Hybutoollah was 
'< sole owner ; the putnee was to be sold for 
'f^reut as his putnee and called so in the 
'* {proclamation of intended sale. It was 
*' pledged fur 1,004 rupees to a Mahajun as 
'' such ; to liquidate which and other debts, 
'' Hybutoolla*s deed of sale states that he 
*' parted with it his own property, and I do 
'' not therefore think that defendant can be 
*' held to have failed to take all proper means 
*' as to ascertaining the ownership of the 
*' putnee before he bought it. The story 
** told by Nityanund, one of the defendant's 
" witnesses, to prove the .contrary of plaiui- 
'* itPs witnesses, as to EkramooUa denying 
^' being a co-sharer when Hybutoolla asked 
" him to pay part of the Selamee money at 
" the time of his taking the putnee from 
« the zemindar, seems to me as little worthy 
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" of credit as is the evidence given by the 
" opposite party. No cause has been really 
" shown wliy the purchaser should have sup- 
" posed that oiher than his vendor had any 
** share ; the property was not ancestral, 
'* consequently no inference as to joint pro- 
" perty could be merely on the ground of 
" brotherhood. 'There was no apparent 
** owner except the vendor, imd there was 
** no reason why tlie purclaser should sus- 
" pact that there was any other ; and I do 
" not believe that any further enquiry by 
" him would have led him to helieve other 
** tlian that Hybutoolla was sole owner." 
But what were ihe enquiries which the 
defendant did actually raakn in order to sat- 
isfy himself that Hybutoolla was really the 
sole owner of the property ? That Hybu- 
toolla was the sole apparent owner cannot 
be of much consequence. The benamee 
system which notoriously prevails in this 
country is not prohibiied by law, except in 
certain specified cases ; and I may therefore 
safely affirm that it is one of the recognized 
institutions of the land. It would, there- 
fore, be extremely dangerous to hold that a 
purchaser in this country has to look only 
to the apparent title in order to avail him- 
self of the doctrine under our consideration. 
" The law in India" says their Lordsliips in 
the case already cited, has not enabled the 
purchaser to look " only to the at»parent title 
" on the Collecior's books, or the presumed 
" title of the owner in possession. It is 
" beyond the province of a Court of Justice 
•* to effect, by decis^ion, a change so iinport- 
^' ant as that which is involved in the prin- 
" ciple of this decision." 

The next fact relied upon by the Judge 
is that the only patty who had been sued by 
the zemindar for the rent of the putnee was 
Hybutoolla, and that the putnee was adver- 
tised for sale as his propt^rty. Neither of 
these two citcum-jtances can, in my opinion, 
discharge the defendant of the onus which 
lies upon him. It is admitted on all sides 
that Hybutoolla had, on several occasions 
previous to the defendant's purchase, dis- 
tinctly told the zemindar that the plaintiffs 
were shar^diolders in the putnee ; and if, 
notwithstanding such information, the zemin- 
dar still thought proper to sue Hybutoolla 
alone for rent, and to cause the putnee to be 
advertised for ?ala as Hjbutoolla's property, 
there seems to be no i*eason why the deft-nd- 
ant should be allowed to take any advantage 
of tiiose proceedings, which, so far as the 
plain titfs are concerned, must be considered 
us proceedings between strangers, and there- 



fore falling within the cat^ory oi res inter 
alios. It is to be borne in mind that the 
name of Hybutoolla alone was registered ia 
the zemindar's books ; and if the mere fact of a 
zemindar suing Ihe registered tenant alone.for 
rent, a practice veiy frequent in this country, 
is to be taken as sufficient or as any proof of 
the exclusive right of that individual, all that 
I can say is that no benamee title, however 
honest, would be safe. Did the defendant go 
to the zemindar and ask him for ony iuformu- 
tion as to who the real puineedars were ? Not 
a tittle of evidence has been given on thia 
poiut ; and in the absence of such evidence 
I do not think that the defendant ought to be 
permitted to take shelter under the proceed- 
ings in question, and thereby to defeat the 
vested rights of the plaint ills. 

Much stress has l)een laid by the Judge 
upon a recital in the bill of tale obtained by 
the defendant frotn Hybnioolla to the effect 
that ihe property was sold for the purpose of 
liquidating u prior paortgage executed by 
Hybutoolla in favor of a third party and for 
the satisfaction of certain other debts con- 
tracted by him. But it is perfectly* clear that 
this recit <1 cannot be used as evidence against 
the plaintiffs. 

Lastly, the Judge says that the defendant 
had no reason to suspect that Hybutoolla was 
not the sole owner of the property. But the 
qustion is, did the defendant make such 
reasonable enquiries to satisfy himself about 
the real nature and extent of his vendor's 
title, such as every prudent and honest man 
in his position would be expected to make ? 
Both the Lower Courts fouud on a previous 
occasion that the plaintiffs were in joint pos* 
session with HybuJOoUa up to the date of 
their dispossession by the defendant. This 
finding has not been distui*be<l at any subse- 
quent stage of the trial, and we must therefore 
take it to he conclusive between the parties. 
Now, it is beyond all question that one of* 
the first points, to wliich' an intending pur- 
chaser would naturally direct his attention, is 
the possession of his vendor. Did the defeii'l- 
ant make any enquiry on this point? Did lie 
go to the ryots in actual occupation of tlie 
land, and ask them for any infbrmntitm as to 
who were the parties to whom they had tieen 
t»aying thier rents ? He seems to have douo 
nothing of the kind ; and yet we are asked 
by him to hold that he had made all the reason^ 
able enquiries which a person in his positiou 
ought to have mude. The Judge says that it- 
is admitted that the property was not ancea-^ 
tral, and tliat there was no presumption; there^ 
fore that it was the joint property of Hybci:- 
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toolla and his brothers. But did the defend- 
ant enquire as to how tlie property wns 
acquired ? He gave some evidence on this 
point, it is true ; but the Judge has expressly 
rejt'Cted that evidence as unworthy of credit. 
The fiict is that th« defendant r^ted his 
case ill the Court of first instiuice entirely 
upon the allegation that his vendor was the 
exclusive owner of the property iu question ; 
and it is only after that allegation had been 
conclusively found against him that he has 
thought proper to take refuge under the 
d<»ctrine of bona fide purchaser for valuable 
consideration without notice. 

For the above reasons, I would reverse the 
Vision of tlie Lower Appellate Court, and 
restore that of the Court of first insumce 
witli all costs. 

Jackson, J. — From the judgment which 
has just been delivered by my leamed col- 
league, Mr. Justice Mitter, it will be obvious 
enough to the gentlemen engaged in the 
appeal that the Court lias had considerable 
doubt as to the decision to which it should 
come ID this case. 

1 am bound to say, after much deliberation, 
tlu( I nm t>atisfied that the judgment of my 
learned colleague indicates the true principle 
Bpon which tlie enqniry should have been con- 
ducted by the Lower Apf)e]late Court ; and, 
tested by that principle, the judgment of that 
Court is defective and erroneous. 

I ou^ht al^o to add that I am further satis- 
fied — although at one time I was inclined to 
bold a ditferent opinion — that the decree 
which will remain after the reversal of the 
Lower Appellate Court's decision, is tlie right 
decree on the merits in the case. 

The plaintiffs will recover possession, and 
they are entitled to their costs in all the 
Courts. ' 



The 6th June 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kt,, Chi^f 
Justice^ and the Hou*ble W. Markby, 
Judge, 

Court Fees Act, ISlO-^Ad valorem Fee— Letters 
of Administration — Debts {not to be deducted) 
— Value of House (not Bent). 

Cast referred to the Hon'ble the Chief 
Justice by Mr. R. Bel chambers, Taxing 
Officer of the High Court, under Section 
5 oj the Court Fees Act, 1870. 

1% the Goods of Bam Chunder Doss^ 
deceased. 



Mr, Phillips for the Petitioner. 
The Advocat e- General for the Gavermnenf. 

In estimatinf^ the amount of the ad valorem fee 
chargeable under Clause II Schedule I of the Court Fees 
Act, 1H70, the fee must be paid in respect of the pro- 
perty, without deducting the amount of the debts to be 
paid out of it. 

The ad valorem fee should be charged on the value of 
a house, and not on the rent of iL 

Referejice, — In this case the deceased died 
intestate, leaving a widow, ar.d two uduU nnd 
three minor sons, and three adult married 
and two minor unmarried daughters, and 
leaving : — 

(1.) A house, No. 71, Bentinck-street, 
in Cnlcutto, the monthly rent of which is 
Rs. 260, and which is vnlued at Rs. 20,000. 

(2.) A house. No. 23, Baboo Ram Senl's 
Ltme, in Calcutta, which is occupied as the 
family dwelling-house, but which is ilebutter 
property, having been dedicated by tlie 
grandfather of the deceased to the family idol. 

(3.) A garden-house at Soorah in the 
24-Pergunnah8, valued at Rs. 800, and 
which stands mortgaged for Rs. 700 and 
interest 

(4.) Outstandings and stock-in-trade va- 
lued at Rs. 16,000. 

On the other hand, there are, it is alleged, 
debts (other than the mortgagenlebt) due by 
the estate amounting to Rs. 15,000. 

The widow, with the consent of her adult 
sons, has obtained letters of administration 
of the property of the deceased, limited for 
the purpose of collecting the rents of the 
house No. 71, Bentinck-street, and of the 
outstandings duo to the estate, and also 
limited for the purpose of selling the garden- 
house at Sooiah, and paying off the mort- 
gage-debt. 

In fixing the amount of the ad valorem 
fee chargealde under Clause II, Schedule I of 
the Court Fees Act, I propose to exclude 
the house in Baboo Ram Seal's Lane as being 
trust property (See Financial Resolution 
No. 2004, dated 14th July 1871 ),♦ and to 
deduct the amount due on the mortgage of 
the garden-house at Soorah from the value 
of the house. 



* In the exercise of the powers vested in him by Sec 
35 of the Ck)urt Fees Act, 1«70, the Governor-General is 
pleased to remit in the whole of British India the fees 
chargeable under Schedule I Article 2 of the said Act in 
respect of probate of wills or letters of administration, 
in so far as such wills or letters of administration 
relate to property which a deceased person was possessed 
of or entitled to, not beneficially, but as a trustee for 
any other person or persons. Provided that this remis- 
sion shall not extena to cases in which a trustee has the 
power of appointing or otherwise confirming a beneficial 
mterest in the said proper^. 
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The following qaeatioils have been sub- 
mitted 01) belialf of the widow : — 

Ist, — Whether allowance should not be 
made for the debts due by the estate. 

2nd, — Whether the ad valorem fee should 
be eharged on the value of tite house iu 
Bentiuck-street or on tbe rent thereof. 

As to the first question, it has been decided 
that allowance should be made for a mort- 
gage-debt {In the Goods of Peter Innes, 
deceased, 16 W. R. 253;; but that decision 
does not apply to any other kind of debt. 
Ill England debts due by au estate are in- 
eluded in the amount on which probate duty 
is charged, but a refund may be afterwards 
obtained in respect of debts which have been 
actually paid, ou proof of payment thereof. 
This is specially provided for by Section 51 
of 55 Geo. Ill, c. 184 ; but there is no simi- 
lar provision in the Court Fe^s Act. 

The second question depends upon whether 
the houHo in Bentinck-street or the rent 
thereof (to the collection of which the letters 
of administration aro limited) is to be consi- 
dered as formin;;, within ihe meaning of the 
words in schedule 1, ^the property in respect 
of which the probate or ceriijicate shall be 
granted.^ These words, it appears to me, 
I'efer to property i in esse at the time of i^ie 
grant of probate or letters of administraiion, 
and not to income to be derived from pro- 
perty in Juturo, In this view the question 
would resolve itself into tliij», whether or not 
the letters of admin istrution granted in the 
present case are, in the form in which they 
have been granted, in respect of the hoase 
itself. If not in respect of the house itself, 
then no fee either on the value or ou the rent 
of the house would be chargeable under the 
provisions of the Court Fees Act. 

If it should, however, be considered that 
the rent, and not the value, of tlie house is 
liable to the ad valorem fee, it will be necesr 
sary to determine upon what omount of ^en!t 
it should be 'charged^ The omount of rent 
may fluctuate, and the house may not always 
be tenanted. In addition to this, the lettei-s 
of administration, though limited as tu the 
power conferred thereby, are unlimited as 
regards the period of duration. It is, there- 
fore, impossible to say how long the rent 
may be received thereunder. Contingencies, 
as the death of the administratrix or tlie 
partition of the property, &c., may at any 
time put an end to the letters of administra- 
tion. But on the supposition that none of 
these contingencies will arise, and that the 
minor sous will all live to attain their full 
agej it may be expected that the^oos wlU, 



on the youngest of them attaining his full 
age, take possession of tlie house. Under 
the circumstances the proper course prolMtbly 
would be to charge tlie ad valorem fee on 
the aggregate amount of rent calculated up 
to the day on which the youngest son will 
attain his fiill age. 

The Advocate^GeneraL — It would appear 
that in England it is very unusunl to grant 
letters of a limited cliaracter. In 1 Swabey 
and Tristram 538, an application for a grant 
of Administration de bonis non (with the will 
annexed) to a substituted universal legatee, 
limited to £750 stock, in which he waa 
soley interested, on an affidavit tliat the 
parties entitled to a general grant were more 
tlian nine in number, that their residences 
were widely apart, and that their service 
with a citation would be attended with great 
difficulty and expense, was refused, and it 
was held that the Court would not give a 
limited grant except upon strong reason 
shown. {^Couch, CJ. — The practice here ia 
different] Ii appears to me that the duty id 
payable on the whole amount of the property 
of the deceased. The administration limits 
the right to certain property, but it is general 
as to tlie right of the person to whom the 
grant is made. I do noi .'wish to press the 
matter, but leave it to the fair judgment of 
the Court. I am not able to ciie any autbo« 
rities, and I will only submit that the duty 
is payable on llie whole amount. As to 
the question which refers to debts, Mr. 
Belchambers has pointed out that there is a 
specific clause in the English Act, while 
there is none here ; and that the order In the 
goods of Peter JoneSf deceased, only deoidt* d 
that allowance should be made for a mort- 
gage-debt. Then as to tlie debutter proper ty, 
I think it ought to pay duty. The 'exemp- 
tion seems to be in favor of property whicki 
a party holds, and in which he is not bene- 
ficially interested. But in this case he is 
largely interested. I wilHoaly refer to the 
case of Doe d. Sibchunder Doss v. Sibkisseu 
Baneijee, I fioulnois 70, a» one out of sevei*al 
cases which have come from time to time be- 
fore this Court. 

The Taxing Officer here informed the 
Court that the debutter property was uot 
included in the grunt of letters of admiuis- 
tion, and should therefore uot have been 
mentioned in the case. 

Mr. Phillips. — This is a case of Hindoo 
intestacy. The Hindoo Wills Act^having been 
passed after the Court Fees Act, it was iio« 
contemplated- that Hindoos would take^ouK 
probate at all. Then this grant is not i&n- 
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limited fts to time in the same way as. a fee- 
mraple, but may be put an end to at nny 
moment by the taking out of genernl letters 
of administration. Letters of administration 
may be limited to bein$^ a party to a suit 
( 1 Williams on Executors, 483). If no allow- 
ance were made for debts, an administrator 
might biive to pay for the grant ti larger 
sum than the assets which come into his 
hands, and that would be contrary to the 
principle that no executor or administrator 
should be called upon to pay except out of 
assets. The justice of dediiciiug debts has 
been recognized in England. 1 submit that 
the word value clenrly meaiis the value of 
the estate afVer the debts have been deducted. 

Markby, J, — See the note towards the end 
of Schedule 1 for the meaning of the word 
value. 

Mr. Phillips. — Tliat note seems to pro- 
vide only for a case in which there might be 
an excess, but does not bear one way or the 
oUier on the question as to whetiier the duty 
is payable on the gross value or on the value 
minus the debts. I should contend that 
property does not mean the estate with all its 
incumbrances. 

Couck^ C. J. — Debts are not incumbmnees. 

Air. Phillips. — 'I'ke property in respect 
of which the letters are grunted is the 
right to collect the rents The right to deal 
with tlie house is not included, but the right 
lo receive the rents. The question, then, is 
how the value of that is to be estimatt'd. 

Couch, C. J. — What sort of property 
weold you call a right to re^'^'ive the rents ? 

Mr. Phillips. — I should argue that it is 
not property at all, and no duty on adminis- 
1 ration is chargeable at all. We have ap- 
plied for letters of administration, and the 
only question is what stump ought to be put 
upon them. The letters of administration 
apfdied for are limited to collect the rents. 

Couch^ C. J. — Tlmy are in resf^ct of the 
boose, but limited* ta receiving the rents, 
mud that is whstt is usually done. Letters 
are in respect of the testator's estate but 
limited to a particular purpose. 

J. W. Phillips. — Whnt I mean to say is 
titat it is nothing more or less than a minis- 
terial dnty. 

Couchy C. J. — Can yon have letters of 
•dmlnistraiioa in respect of a mere minis- 
terial doty ? 

Mr. Phillips. — Yes, to carry on a suit in 
Cltaoeery, for instance.^ 

Conchy C. J. — Still the letters woold be in 
respect of the property, but limited to that 
psrtidilur purpoee. 



Mr. Phillips. — The way I put it is as one 
of two alternatives. Tlie duty must be pay* 
able on a limited c rant as though it were a 
general grant, or only on the portion to 
which it is limited. It seems to me that the 
duty should be payable upon the portion of 
the estate which comes under the control of 
the Administt^ator. 

Conchy C. J. —Do yon find any provision 
in the English Acts for imposing a different 
duty in respect of a limited grant from what 
is chargeable in other cuses ? 

' Mr. Phillips. — No ; I have not been able 
to find any case which deals with stamp duty 
upon limited administration. I have found 
cases in which they are not to be include^l at 
all. See 1 Wms. on Executors^ p. 497. 
There is a case in the House of Lords, 
Partington v. The Attorney^ Genera I, L. R. 
4 Eng. and Irish A pp. 100, where the role 
was laid down tlnit whatever is recoverable 
by virtue of the letters of administration is 
chargeable with duty, and the interest is so 
recoverable, being, in fact, part of the estate 
for which administration was granted. See 
also the remarks of Lord Cairns in that 
case. 

Conchy C. J. — Do I understand you to say 
that you ought to have letters, of administra- 
tion without paying tmy dutyat all ? 

Mr. Phillips. — Yes ; I contend thot the 
duty must be paid on the value of the house 
itself, or no duty at all should be charged. 

The Advocate-General. — I do not think 
that your Lordships can exempt property from 
duly altogether. That is the fallacy which 
underlies my learned friend's argument. If, 
then, the property rs not to be exempted al- 
together, I contend that it must lie paid ac- 
cording to the Vfdue of the property. 
Section 51 of the English Act provides for 
a refund. There is no such provision in the 
ledian Act. I, therefore, submit that the 
ctoy sliould be chtirgeable on the actual 
amount of property in respect of which the 
letters of administration are gnmted. 

The judgment of the Court was delivered 
by- 

X^ouchy C. J. — The first question which 
Itas been referred to us is, whether, in esti- 
muting the amount of the ad valorem fee, any 
allowance is to be made for the debts due by 
the estate ? Now, the words in the schedule 
are, " If the amount or value of the property 
in respect of which the probate or lett<^r or 
certificate shall be granted exceeds one 
thousand rupees." The letters are granted 
ia reapect of the property of iho de^ea^^, 
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although it may have to be applied to the 
pavmenr. of de^tts. It is not less the pro- 
perry of the deceased, because, instead of 
being given in legacies, it is lo be applied to 
paying debts. It is in order that the pro- 
perty may be collected by the administratrix 
and so applied,, that letters of administration 
are necessary. It is impossible t<» read th^ 
words as meaning the amount or value after 
deducting tlie debts due by the dt'censed. 
What has been done in England leads tx> the 
Same conclusion. The words of the Sche- 
dule of the English Act are not precisely 
the same as the words in this Act, but they 
are subtantially tlie same — " estate or effects 
of the deceased^' — with tii»* addition of the 
exception which has been introduced here by 
the Financial Resolution mentioned in the 
reference. It was considered necessary to 
make an express provision in the English 
Act for a return of duty in respect of the 
portion of the proper ry which is applied 
iownrds the payment of debts. 

It may be thought a hardship that in this 
country that should not be allowed ; and it 
might be better that it should. The matter 
may have been in the contemplation of the 
Legislature in India when this Act was pass- 
ed, and the Legislature may have thought it 
was not proper to allow a deduction <»n ac- 
count of debts, or it may be that the matter 
was not thoua;ht of at all. We have nothing 
to do with that. We are not to make the 
Jaw but to put a construction upon the lan- 
guage which the Legislature had used, and 
we think the ft*»* must be paid in respect of 
the property, without deducting the amount 
of the debts to be paid out of it. 

The second question is whether the ad 
valorem fee sliould be charged on the value 
of the house in Bentinck-street or on the 
rent of it. Mr. Piiillips was obliged to ad- 
mit that the duty must be paid either on tl^e 
value of the house or on nothing at all. The 
parties may 'ObUiin letters of administration, 
and have ihe benefit of them for the purpose 
of receiving the rent for an indefinite num- 
ber of years (for thei'e is nothing to prevent 
that), and not pay any duty at all. That 
almost shows thai such a view of the A^t is 
wrong. The letters of administration are 
granted in respect of the house and of the 
property in it, but they are limited to the 
particular purpose of receiving the rent. 
The administratrix is precluded from dealing 
with the property in any other way than 
simply to receive the rent ; still the adminis- 
tration la in respect of the property. To say 
that the right ifi receive the rents is to be 



considered as property in respect of which 
there is to he administration is ahsurd. The 
ria:ht to receive the rent is incidental to the 
property in the h<»u8e. 

We tikink the right way to assess the duty 
is to take the value of the house, and upon 
that the ad valorem fee ought to be paid. 



The 7ih June 1872. 

Present: 

The Hon'ble H. V. Bayley and Dwarkanatb 
Mitter, Judges, 

Limitation — Bond fide proceeding to keep decree 
alive — Confirmation of sale — Court's delay. 

No. 45 of 1872. 

MiscellnneoHS Appeal from an order passed 
by the Officiafing Judge of Mymensingh^ 
dated the 5th October \H1\^ affirming an 
order of the Sadder Moonsiff of that 
district^ dated the 2oth February 1871. 

Gobind Cliuuder Chowdhry (Decree-holder), 
Appellaftt, 

versus 

Juhoorul Niesa Bibee (Judgment-debtor), 
Respondent, 

Baboo Issur Chunder Chucherbutty for 

Appellant. 

Baboo Rajendro Nath Rose, for Respondent. 

Ths confirmation of a sale made in execution of a 
decree is a bond fide proceeding sufficient to keep the 
decree in force. The decree-holder is not answerable 
for the Court's delay in confirming the sale, 

Mitter^ J. — This was an application for 
execution of a decree bearinjj date the 27 tb. 
April 1862. It appears on the proceedings 
that certain properties belonging lo the judg- 
ment-debtor were sold on the 8th August 
1865, but the sale was hot confirmed till the 
19th May 1866. The decree-holder then 
appFied for exeoition on the 18tli February 
1869, and caused a notice to be served on the 
judgment-debtor on the IstMny of that year 
and a warrant of arrest immediately followe<.I. 

The Ifarned Judge in the Court below 
admits that the proceedings held in May 1869 
viz., the service of a notice and the i^sue o£ 
a process of arrest were bona fide proceedings 
uoiwith^tHnding that the Court of Firt^t liv- 
stance held otherwise in consequence of cer- 
tain formal defects in the form of the appli- 
cation upon which those proceedings wei-e 
taken, but the learned Judge goes on to say- 
that the decree-holder was not entitled lo tlto 
benefit of tlie period intervening betweea il&e 
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8tli A)6gasi 1865 (Ch6 dale of the Bale) and 
the 19th Maj 1866 (the date on ^hich the 
Bale was confirmed) because he says that there 
was an unwarrantable delay on the part of the 
Court; and as the decree-holder did ikot take 
any steps to move the Conrt to confifm the 
sale on an earlier date^ he must suffer for that 
delay. 

We are of opinion that this eonclnsion is 
clearly ekroneous in law. The proceeding of 
the 19th May 1866 confirming the sale was 
clearly a bond fide proceeding safficient to 
keep the decree in force up to that date. 
The delay, if any, was that of the Court, and 
the appellant ought not to suffier for it. 

It is argued fbr the respondent that the 
confirmation of the sale was a mere formal 
proceeding, but this riew of the law is erro- 
neous. The confirmation of a sale made in 
execution of a decree is indispensably requir- 
ed by the law, and the judgment^creditor 
could not reasonably be expected to proceed 
with farther execution of the decree until he 
knew whether the Court was going to confirm 
tl»e sale or not. 

It is further argued that the Judge is 
wrong in holding that the proceedings taken 
in May 1869 were bond fide proceedings, but 
the finding of the Judge on that point is a 
finding of fkct, and we cannot interfere wiih 
it in special appeal even if we wei*e disposed 
to do 80 upon the merits. 

It is quite clear that the decree-holdet has 
taken every teasonable step to have his 
decree executed, and it would be a gross in- 
justice to him if we hold, notwithstanding all 
the efforts which he persistently made to 
carry out the execution, that the decree is 
barred by limitatiiin. 

For the above reasons we reverse tiie 
decision of both Lower Courts with all costs, 
the costs of ench Court being assessed nt 
two gold mohurs. 



The 2nd March 1872. 

Present: 

The Bt. Hon'ble Sir James W. Colvile> Sir 
Montague £. Smith, Sir Robert t^. Collier, 
and Sir Lawrence PeeU 

Benamee Purchase—Act VllI of 1859 m. 260, 
259, anc; 261 to 266. 

On Appeal from ike High Qmrt at 
Calcutta^ 

♦From Full Bepch judgmeDt retried in li W. fi^ 
F. B., 16. 



MusHUtnat Bahuts Eodnwur, 

verms 
Lalla fiahoree Lall and another. 

BenawM$ porchMes in Indit, not baviog been declared 
hy law to be illegal, moBt be reoognized and have effect 
givfen to them by the Conrts, except so far as positive 
enactment stands in the way, and directs a contrary 
course. There is nothing in Section 260 Act YIII o! 
1859, either taken by itself, or taken in connection with 
Sections 259 and 261 to 266, from which an inference 
can be drawn of an intention to prohibit henamee 
transactions. 

The facts wliich raise the question for 
decision in this appeal maj be very shortly 
stated. 

Brijlal Opadhia was mortgagee in posses- 
sion of Talooka Doodhur. Whilst he was so 
in possession, tlie interest of the mortgagor 
was offered for sale under a decree obtained 
against him bj a creditor. Buhoree Lall 
became the ostensible purchaser at sach sale, 
iiud the certificate of sale was granted to him 
in his own name as the purclmser. 

Brijlal Opadhia remained in possession 
until his death, and after it this suit was 
brought by Buhoree Lall against his heii*s 
(the present appellants) for the redemption 
of the talook and possession of it; alleging 
that the mon gage-debt had been paid on by 
the receipt of the profits, and, if not, that he 
was ready to pay what might remain due. 

The defence was that the purchase was 
made by Buhoree, in his own name, as a be- 
namee purchaser for Brijlal Opadhia, and 
with his money ; and that the attempt by 
Buhoree to set up title in himself was a 
fraud. 

It has been decided by the Courts in India 
tiiat this defence is true in fact, and it was 
admitted that it must be so treated in dealing 
with the question to be decided in ihe 
present appeal, which is, whether, huviug 
reference to certain Chi uses of the Code of 
Procedure, the defence can in law be made 
available. 

The point upon the construction of the 
Code is one of considerable difficulty, and 
was felt to be so by the Courts in India. 
Tl»e Principal Sudder Ameen decided in 
favor of the defendants (the appellants)* 
His decision was reversed by a Division 
Bench of the High Court. However, the 
same Division Bench, in consequence of the 
doubts they entertained, upon a second hear- 
ing referred the point by a short memoian- 
dum to the Full Bench, who gave judgment 
for the respondents; Mr. Justice Jackson dis« 
senting from the decision. 

22 
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It must be observed at the outset that the 
suit to be dealt with is oae in which the 
plaintiffs (the present respondents) seek to 
establish a right against the defendants (the 
appellants), and that they invoke the aid of 
tlie Courts to give effect against equity and 
good conscience to a claim founded upon 
fraad. 

It must be conceded that it is only by force 
of positive statutory law that it can be obli- 
gatory upon the Courts to give their active 
assistance in such a case to the fraudulent 
plaintiffs against the defrauded defendants. 
But it is said that this obligation is found 
in the Code of Civil Procedure. 

It is well known that benamee purchases 
are common in India, and that effect is given 
to them by the Courts according to the real 
intention of the parties. The Legislature 
has not, by any general measure, declared 
such transactions to be illegal ; and therefore 
they must still be recognized, and effect given 
to ihem by the Courts, exce[>t so far as posi- 
tive enactment stands in the way, and directs 
a contrary course. 

Tlie enactments relied on by the plaintiffs 
are found in a Code professing to deal, not 
wiih rights, but with remedies, and proce- 
dure to enforce rights. 

The preamble states^the object of the Code 
to be "to simplify the procedure of the 
Courts of Civil Judicature." It is right 
to bear this object in mind in construing the 
Clauses on which the plaintiffs rely. 

The only express enactment on the subject 
occurs in Section 260. That Clause, after 
directing that the certificate shall state the 
utime of the person who is declared at the sale 
to be the actual purchaser, soys this: — " And 
any suit brought against the certified pur- 
chaser on the ground that the purchase was 
made on behalf of another person, not the 
certified purchaser, though by agreement the 
name of the purchaser was used, shall be 
dismissed with costs." 

This enactment is clear and definite ; there 
is nothing from which it can be inferred thut 
more is meant than is expressed. It is 
confined to a suit brought ao:ainst the certified 
purchaser, and to a specific direction as to 
what shall be done with that suit, viz,, that 
it shall be dismissed with costs. 

The present suit, which is the converse of 
that pointed at in the Clause, is not within 
the words or scope of it, and if dealt with in 
the manner directed, would, of course, come 
to a disastrous end. 

It has, however, been contended, in sup- 
port of the opinioQ of the majority of the 



Judges of the High Court, that there may 
be inferred from this Clause, taken in con* 
nection with Section 259, and the Sections 
relating to the manner of giving possession, 
a general intention, having for its object to 
prevent any enquiry between the purchas- 
er de facto and the person for whom he is 
alleged to have purchased, upon the question 
whether the purchase wns benamee or not, 
and that effect should be given to tl»at general 
intention. 

Their Lordships consider it would not be 
safe to make such un inference, except it arose 
upon very clear implication, and that it 
would be especially unsafe so to construe 
the Act as by inference to import into it pro- 
hibitory enactments, which would exclude 
an enquiry into the truth in any suit be- 
tween the parties; when the express enact- 
ment is narrowed and confined to a specific 
direction as to what shall be done in a par- 
ticular suit, which is described and defined 
in precise terms. And it appears to their 
Lordships that effect can reasonably be given 
to the provisions of the Code without making 
such implication. 

Section 259, requiring the Court to grant 
a certificate to the person declared to be the 
purchaser at the sale, and directing that 
such certificate shall be taken and deemed 
to be a valid transfer of the debtor's right 
and interest, does no more than create statu- 
tory evidence of the transfer, in place of the 
old mode of transfer by bill of sale. Their 
Lordships consider that no inference fairly 
arises from this Clause, that it was intended 
to interfere with benamee transactions; for 
the language is adapted to meet the case of 
ordinary purchasers, and the same language 
might well have been used if benamee trans- 
actions had been wholly unknown. 

The same observations apply to Sections 
261 to 266, which prescribe modes of giving 
possession of the various kinds of property. 
These provisions would naturally find a place 
in the Act in order to govern ordinary pur- 
chases, and no inference can, therefore, be 
drawn from them of an^iutention to prohibit 
benamee transactions. 

It is evident from this analysis of the Sec- 
tions of the Code, that the inference sought to 
be made against benamee transactions rests 
entirely on the 260th Clause, and that if this 
Clause were absent from the Code, there is 
absolutely nothing in the other Sections 
from which such an inference could be 
drawn. 

It was strongly pressed upon their Lord- 
shipa that as, by the express terms of the 
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260th Section, a suit brought against a pur- 
chaser on the ground that the purchase was 
benamee must be dismissed, that it would, 
in many cases, lead to inconsistency, if that 
ground could be set up as a defence against 
a suit brought bj a benameedar. 

If this really were so, it would result from 
the attempt to deal with the subject of be- 
namee in a partial manner ; and even in that 
case their Lordships would consider it fitting 
that the Legislature should declare its view, 
and supply a remedy rather than that the 
Coarts should strain the existing statute. 
Bat it will probably be found that the sug- 
gested inconsistencies will not be great, and 
f ven if the respondents' view were adopted, 
they would not be wholly avoided. 

The object which the framers of the Code 
probably bad in view, was to prevent judg- 
ment-debtors becoming secret purchasers at 
the judicial sales of their property, and to 
empower the Court selling under a decree 
to give effect to its own sale, without con- 
tention on the ground of benamee purchas", 
by placing the ostensible purchnser in posses- 
sion of what it had sold, and of insuring 
respect to that possession by enacting that 
any suit brought against him on the ground 
of benamee shall be dismissed. 

In the cases where actual possession can 
be given of the thing sold by ihe Court, no 
difficulty can arise; for there the certified 
purchaser, having both the certificate and 
possession, can hold the property by virtue of 
Clause 260, against any suit brought against 
him ; and if that possession should be in- 
terfered with, either by force or fraud, on 
the part of any person, even a benamee claim- 
ant, it no doubt ought, without enquiry as to 
the benamee claim, to be restored. 

It has been suggested that difficulties may 
anse iu the case of possession given, undei 
Section 264, of lands in the occupancy of ry- 
ots to a certified purchaser, who had bouglit 
benamee for the judgment-debtor, to whom 
the ryota may have been afterwards induced 
to pay their rents. It was said that^ upon 
the strict construction of the Code, the pur- 
chaser might be precluded from suing the 
ryots for these rents. It is not necessary to 
decide these questions, but their Lordships 
do not consider this to be a necessary conse- 
quence of the construction; for, as regards 
the ryots, the certified purchaser when put 
into possession, becomes their landlord, both 
by title and possession, and it may well be 
that they should not be allowed to set up the 
benamee right of another against the person 
to whom they had thus become tenants* 



So, in the case where debts due to the 
judgmont-debtor have been sold and delivered 
to the certified purchaser, the debtors may 
well be prevented from setting up the be^ 
namee title of a third person in actions 
brought by the holder of the certificate of 
sale, for they are by Section 265 prohibited 
from paying to any one except the certified 
purchaser, and they could not, therefore, set 
up title in another. Besides, when suing 
them, the certified purchaser is only reduc- 
ing into possession the very thing he pur- 
chased. 

In fact, the instances would probably be 
very few where any difficulty would arise. 
It would occur only in cases like the present, 
whore the certified purchaser, who is really a 
benameedar, having been put into complete 
possession by the Court of the thing pur- 
chased at the judicial sale, attempts to bring 
a new suit against the real purchaser, not to 
complete the title or even the possession to the 
thing purchased, but to enforce a right attach- 
ing to it. In this case, the purchaser has full 
possession of the thing he bought, so far as 
the selling Court can give it, and it cannot 
be taken from him ; but when the seeks, as 
mortgagor, in a suit altogether new, to re- 
deem agriiiist the mortgagee in possession 
under his mortgage titln, then the express 
enactment contains no words to restrain the 
defence set up. 

But difficulties would also arise from giving 
a wide construction to the Code, beyond the 
ordinary meaning of the wordn. It was de* 
clared by the High Court, in conformity 
with former decisions, tha', where the real 
owner has been permitted to have or retain 
possession by the ostensible purchaser, the 
latter cannot insist on his certified title to 
recover. Now, if the Code is to be read as 
wholly prohibitory of 5eme«(/ar judicial pur* 
chases, thus rendering them illegal, the 
defence in such ca!>es ought to be disallowed ; 
for if allowrd to be set ui», then effect must 
necessarily be given to that which, upon the 
hypothesis, is prohibited and illegal. The 
mere permission to hold possession cannot 
alone give or transfer a title from the bena^ 
meedat to the real owner. The title must 
depend upon the purchase having been made 
benamee, and if that be unlawful, then it 
ought not to be allowed to pievail in the 
cases in which the High Court agree that it 
should do so. 

The authorities, therefore, which have 
held that, in the cases just referred to, the 
real owner may set up his benamee right 
against the benameedar^ necessarily involve 
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the opinion i\iat the Code Ixaa uot made 
henamee purcboses unlnwful ; and if that if* 
BO, there seems to be no sufficient reason for 
giving the provisions of the Code, in cases 
like the present, a larger operation than the 
language imports, 

The High Court, in their judgment in 
this case, approve of the above authorities ; 
but they say they may be explained on the 
ground that the benameedar has, by consent- 
ing to the possession of the real owner, 
waived his right to the benefit given to him 
by the Code ; bat the Code had certainly not 
for its object the desire to confer a benefit on 
fraudulent benameedar s. Its provisions must 
have been framed on grounds of public 
policy, to which the doctrine of waiver is 
not properly applicable. That policy, if it 
wns meant to be carried to the extent of 
making such transactions unlawful, might 
have been sp declared and enacted, but the 
Code stops short of such an enactment 
Their Lordships consider that, where the 
Legislature has* stopped, the Courts must 
stop. 

It was said that the certified porchaser in 
a case like the present, would have the 
shadow only, and not the substance of the 
thing he bought, but this is exactly what in 
equity and good conscience he ought to have 
if no positive law intervened* The question 
is, whether such positive law does intervene 
in this case. 

For the reasons giveo, their Lordships do 
not feel justified in adopting a construction 
beyond wha( the language of the Code im- 
ports, when such a construction would in 
effect be to declare that to be unlawful 
which the Code itself has not declared to be 
^o ; and they are consequently of opinion 
that there is no bar to preclude the enquiry 
ii^ tl>]9 suit into the real title. 

Their Lordships find that a cross-appeal 
to Her Majesty against the decision of the 
Courts below on the question of fact is 
pending. Without prejudice to such cross- 
appeal, and to any order to be made there- 
on, in case the same should be prosecuted, 
their Lordships will humbly advise Her 
M^esty to allow this appeal, to reverse the 
decrees appealed from, and in lieu thereof, 
to order that the ^peal to the High Court 
from Ute decree of the Principal Sudder 
Ameen be dismissed with costs. The 
nppellant will have the costs of this appeal. 



The 25th May 1872. 

PreierU : 

The Right Hon'ble Sir James W. Colvile, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Feel. 

Alluvion Land — Riparian Proprietori^ Shifting 
Ownership and Right of Poiseasion'— Custom 
'^Serpitude^-' Covenant running with Land. 

On Appeal from the Bigh Court at 
Calcutta.* 

Baboo Bissessur Nath and others, 

versus 

Maharajah Mohessur Bux Sing Bahadoor 
and others. 

One of the grounds on which plaintifF sought to 
distorb defendant's long uninterrapted possession since 
1790 of land (which had once been alluvial) l^ing be- 
tween two branches of a river, or between two nvers, the 
volume of water in which from time to time shifted, so 
that alternately one of those channels was deep, and the 
other fordable, was by virtue of an alleged custom in the 
district. Held that the custom which plaintiff was 
bound to establish by clear and distinct evidence <^ its 
existence, was that the ownership and right of possession 
of the whole intermediate tract of land shifted with the 
volume of the water, always attaching to the riparian 
proprietor on the side of the channel which happened for 
the time being to be fordable. 

As to the other ground on which plaintiff relied* 
their Lordships were of opinion that it was not in the 
power of the then zemindar to impress upon the land 
a quasi servitude, or to burden it with a covenant which 
would run with it into the lands of any possessor of it 
by any title, and that consequently a contract between 
two former zemindars that the ownership and right of 
possession of the land should shift in the manner above- 
mentioned, was not binding upon the defendant who 
derived his title from a person who was a stranger to the 
arrangement. 

This was a suit to recover possession of a 
large tract of land which had at one time 
been alluvial, but which for a great number of 
years had been regularly cultivated and in- 
habited, lying between two streams described 
by the plaintiffs (who are now the appellants) 
as branches of the Ganges, but which might 
perhaps be more correctly described, the one 
as being the river Dewha, and the oiher as 
being the river Ganges. 

The plaintiffs were the owners of a zemin- 
dary, of the name of Manjhee, on the nortK 
side of the north channel ; the defendants 
were the owners of a zemindary, of the name 
of Arrah, on the south side of the soutH 
channel, both streams flowing from the west 
and joining ench other to the east of tho 
property in dispute. 

* From the judgment of Raikes aad Levinge, iJ^ 
dated 90th Jane 1863. 
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li «ppeara that tbe tract of land b«twe^ 
these two chaDiiels was» as early as the jear 
1790, in the possession of one Noorool Hos- 
sein, with whom, as occupier and proprietor, 
a settlement was made by the Government hi 
the year 1790, and that in the year 1800 a 
permanent settlement was made with his sou. 

The defendants claim the land in qaestion 
by purchase from a descendant of Noorool 
Hossein, and it appears to be undisputed that 
Noorool Hosseio and his heirs and those who 
succeeded him in title down to the present 
defendants liave held uniuteiTupted posses- 
fiioa of this laud from 1790 to the present 
day. 

The plaintifik seek to eject the present pos- 
sessors, the defendants, upon these grounds : 
it appears that, in the year 1849 or 1850, the 
great volume of water left the northern chan- 
nel, and took the southern channel, whereby 
the northern channel which before had been 
deep became fordable, and the son them chan- 
nel which before had been fordable became 
deep, and they allege that, upon that state of 
facts, they are entitled to obtain possession of 
the whole of the land lying, between these 
two channels, by virtue, first , of an alleged 
costom; secondly^ of an ehramamah executed 
in 1780 between the then proprietor of the 
zemiadary Manjhee, and the then proprietor 
of the zemindary Arrah. 

It is necessary to examine separately these 
two grounds on which the plaintiffs rely. 
First, as to the custom. The custom on 
which the plaintiffs rely is nowhere to be 
foaod clearly stated in their pleadings, and 
their eouuael found some difficulty in quite 
accurately defining it. It appears to their 
Lordships that, in order to succeed in disturb- 
ing a |K>ssession of such long duration, 
under the circumstances of this case, it is 
necessary for the plaintiffs to establish a 
cnatom existing in the district in which these 
properties are situated to the effect that, 
where land which had once been alluvial lies 
between two branches of a river (or it would 
appear between two rivers), and from time 
to time the volume of water shifts, so that 
alternately one of those channels is deep, and 
the other is fordable, then the whole of such 
intermediate land belongs to the land-owner 
on the side of the channel which at any given 
time is fordable ; in short, that the ownership 
and right of possession of the whole inter- 
mediate tract of land shift with the volume 
of the wateri always attaching to the riparian 
proprietor on the sid& of the channel which 
huspfWf^ for the tine being to he fordable. I 



It should be observed that this custom ap^- 
pears to be based on the hypothesis that at 
all times one channel is deep, and the other 
fordable, because it could not apply if both 
were deep, or both were fordable ; it would 
also appear thai this custom is wholly inde* 
pendent of any que&tion of accretion or arro- 
sion of banks ; that it attaches merely upon 
the water becoming deeper or shallower in 
one channel or the other without necessarily 
any alteration in the beds or banks of the 
channels. 

This being the custom which it appears to 
their Lordships that the plaintiff is bound to 
make out in order to establish his case^ their 
Lordships would require to be satisfied by 
very elear and distinct evidence of its exist- 
ence, since the operation of such a custom 
must be to render the rights of property 
fluctuating and precarious. « ' 

A question has indeed been suggested, 
whether a custom of this description falls 
within the terms of Regulation XI of 1825 
Section 2. Their Lordships, however, do not 
think it necessary to decide this question, 
inasmuch as they have come to the conclu- 
sion that no '^ clear and definite usnge" such 
as Would be necessary to support the plain- 
tiffs' case has been iu point of fact established 
by the plaintiffs. 

Reference has been made very frequently 
in the record, and in the course of the argu- 
ment, to certain proceedings on the part of 
the Government which took place in 1780, 
and, the ekramamahs executed by the pro- 
prietors of the respective estates at that time 
in pursuance of those proceedings : but their 
Lordships are of opinion that tlie effect of 
those proceedings and the ekrarnamahs 
amounts to no more than this : that there 
being a dispute, indeed a violent quarrel, ns 
it would appear, between two zemindars 
whose properties were contiguous the one to 
the other, the Grovernment adopted a settle- 
ment at the time between them which ap- 
peared to be equitable and expedient, and to 
be in conformity with what had been done ou 
previous occasions by previous owners of the 
same properties, and that this arrans;ement 
made with these two landowners by the 
Government was acquiesced iu, adopted, and 
ratified by the ekrarnamahs which have been 
referred to which it will be necessary subse- 
quently to state more in detail. This by no 
means amounts to that clear proof which 
would be required to support a distinct custom 
of this description, and to sustain the claim 
of the plaintiff to transfer to themselves this 
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property from those who have been in posses- 
sion of it for 80 years or more. 

The other evidence which has been relied 
upon in support of the custom consists mainly 
of supposed admissions on the part of the 
defendants in the course of various lejrnl 
proceedings ; but upon examination those 
admissions do not appear to amount to more 
than this, that the defendants or their predr- 
cessors appear in certain proceedings to have 
insisted upon a rule somewhat similar to that 
which the plaintiffs now allege, but by no 
means identical with it, as applicuhle to these 
zemindaries, and do not point to " a clear and 
definite usage" binding all property within 
the district. 

Reference has bren made also to various 
proceedings with respect to other properties, 
in which the Government authorities huve 
treated the main channel of the Dewha as 
the boundary between certain zillahs ; nnd to 
one case in which they appear to h>ive inti- 
mated that that boundary should be applied 
also to certain private properties ; but the 
circumstances of those cases are not so dis- 
tinctly before their Lordships that they are 
enabled to treat them as proof of such a cus- 
tom ns that which has been before described, 
and upon which it is necessary for the plaiu- 
tiff to rely. It may be observed that it by 
no means follows that, if a certain fluctuating 
boundary, viz., the course of a river, is adopt 
ed between two zillahs, its adoption for 
that purpose affects the rights of landed 
proprietors in those zillahs. The case of Rae 
Manick Chund v. Madhoram, in ISth Moore*H 
Indian Appeals, p. 1,* which hos been re- 
ferred to, is to the effect that there may be a 
fluctuating boundary between zillahs, which 
by no means affects the rights of landed pro- 
prietors. 

Their Lordships are of opinion that suffi- 
cient evidence has not been given to prove 
this custom, which is necessary in order to 
make out the plaintiff^s case. They agree, 
indeed, with Mr. Justice Raikes who says in 
his judgment : — " I think it is fully made ou 
" that, when claims were preferred toan island, 
" a new furraaiiou in the Ganges, by rival 
" riparian proprietors, the custom was to 
" award possession to the proprietor on 
" the side on which the alluvial lands were 
" fordable ; and if the question before us was 
" for the possession of newly formed lands, 
'* and we were asked to apply the custom to 
'^ such lands, I should have no hesitation in 
" doing so;" but their Lordships also agree 

♦ 11 W. a, P. C, 42. 



with what Mr. Justice Raikes further says : — 
'' But this is not the nature of the present 
suit." 

Their Lordships are, therefore, of opinion 
that the plaintiff has failed to make out the 
first ground upon which he relies. 

The second ground is the ekrarnamah that 
was entered into between the then owner of 
the Pergunnah Arrah, Rajah Bickromajeet 
Singh, who is the grandfather of the defend- 
ant, and Tegh Ali Khan, who was then the 
owner of Pergunnah Manjhee, under whom 
the plaintiffs claim title ; and it is to this 
effect : — The Rajah recites that there had be^n 
a suit wiih respect to diara lands of certain 
villages which he describes ; then that Mr. 
Matthew Leslie and Mr. Gream had been 
sent to survey the land in dispute, and taken 
the statements of both parties. Then he 
goes on to say : — " The gentlemen of the 
'* Council of Azeemabad and Mr. Grenm 
" forwarded to the Council at Calcutta a 
" report of the dispute between the parties, 
" and a map of the diara lands," which, 
unfortunately, is not now forthcoming. Then . 
he recites that orders were received from the 
Council at Calcutta, that on whichever side 
the Ganges was fordable, the diara lands will 
appertain to that side ; and then that Mr. 
Leslie and Mr. Gream came again to the 
diara lands, '^ and finding that the river 
" Ganges on the side of Pergunnah Arrah, 
'< Sircar Shahabad, had dried up and was 
" fordable, and on the side of Pergunnah 
" Manjhee was a flowing current with 
" deep water, gave possession to me the 
" declatant, from 1187 Fuslee, of the diara 
" lands aforesaid, with all the crops thereon ;^ 
and that he therefore took possession. Then 
he says : — " Therefore I declare and give this 
" writing, that the boundary of the diara 
" between Pergunnah Arrah, Sircar Shahabad, 
" and Pergunnah Manjhee, Sircar Sarun, has 
** been fixed in this manner that, if the river 
** Ganges becomes fordable on the side of 
"Pergunnah Arrah, the diara lands twill 
" belong to the zemindars of Arrah ; and if it 
" becomes ft)rdable on the side of Pergunnah 
" Manjhee, Sircar Sarun, they will belong to 
" Pergunnah Manjhee. If any or either of 
" us act contrary to this agreement, our act 
" shall be false and void, and we will be 
" liable to punishment by the Govemmenu" 
A duplicate of this agreement was executed 
by Tegh Ali Khan, the then zemindar of 
Manjhee. 

It has been contended, on the one h and, 
that this agreement relates only to newly 
formed lao(Jb or alluvial lands which majr be 
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formed after ita date ; on the other, that it 
dietiDctlj refers to the lands in question, at 
all events in their then state, and that it is 
applicable to them now. But be that as it. 
may, assuming the meaning given to tliis 
document by the appellants to be correct, 
their Lordships are of opinion that, whatever 
may have been its effect as a contract between 
the two zemindars who executed it, it clearly 
cannot be binding upon the defendants, who 
derive their litle from Noorool Hossein, who 
was a stranger to it. 

Their Lordships are of opinion that it was 
not in the power of the then zemindar to 
impress upon the land a quasi servitude, or to 
burden it with a covenant which would run 
with it into the hands of any possessor of it 
by any title. 

Their Lordships are therefore of' opinion 
that, the plnintifTs fail also on the second 
ground of claim. 

That being so, it is unnecessary to go into 
a question wiiich has been raised of the iden- 
tity of the lands. 

For these reasons their Lordships are of 
opinion that the plaintiffs fail to make out 
their case ; and they will humbly advise Her 
Majesty that the decree of the High Court 
in India be affirmed, and that this appeal be 
dismissed with costs. 



The 81 St May 1872. 

Present : 

The Rt. Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 

Act VIII of 1859 s. 2—Res Adjudicata-^Dowl^ 
Towfeer — Costs (one set o/, to Respondents 
in the same Interest), 

On Appenl from the High Court at Cal- 
cutta,* 

Woomatara Debea 

versus 

Kristoknminee Dossee, Wooma Soonduroe 
Dossee, and others. 

Where a plaintiff in a former suit saw fit in that suit 
to admit that no portion of the land then sued for was 
included within the limits of her talook as originally 
settled and defined by the dowl, but that she had, as 
talookdar of that talook, acquired title to it as iowfeer^ 
nELJ> that she could not, under s. 2 Act VIII of 1859, 
brinjc her present suit and claim to fall back upon the 
other title. 

* From the judgment of Phear and Hobhouse, JJ., 
dated 2iid December 1868. 10 W. B., 426. 



The Privy Council saw no ground in this case for 
departing from the general rule of allowing but one set 
of costs to respondents in the same interest, since the 
Collector, as Court of Wards and representing the infant 
defendant, would sufficiently haye discharged his duty 
and haye exercised a sound discretion, if, seeing that 
the suit was to be substantially defended, he had left 
the defence in the hands of the other respondents, or at 
the most had applied for leaye to join in their case. 

Their Lordships propose to dispose of 
this appeal upon the only point that was dealt 
with bj the High Court, namely, whether 
the present suit can properly be brought con- 
sistently with the second Section of the Act of 
Procedure. That Clause is in these words : — 
*' The Civil Court shall not take cognizance of 
" any suit brought on a cause of action which 
'^ shall have been heard and determined by a 
'* Court of competent jurisdiction in a former 
" suit between the same parties, or between 
'* parties under whom they claim." 

The first question that occurs to their 
Lordships upon that Section is, what is meant 
by the cause of action? And in the present 
case they are clearly of opinion that the cause 
of action in both suits was the dispossession 
of the appellant by the fixing of the bound- 
ary which is now complained of, and the 
other proceedings which culminated in the 
decision of the Judge in the Act IV case. 
The result of those proceedings was to affirm 
the possession of the defendants in the land 
which was the subject of the first suit, and to 
leave the party who felt aggrieved by them 
to her remedy by a civil suit. 

The first suit was accordingly brought, 
imd in the present suit both Courts have 
found, and it has been fairly admitted at the 
har, that the land which is now in dispute is 
a portion of the land which was then sued 
for. The identity, therefore, of ihe subject- 
matter of the two suits is admitted, and, as 
! heir Lordships have already said, the cause 
of action in both was the dispossession of the 
appellant by reason of the proceedings then 
taken. 

It is sought, however, to distinguish the 
case upon the ground that the appellant, 
who was the plaintiff in the former suit, saw 
fit in that suit to admit that no portion of the 
land then sued for was included within the 
limits of Talook Shahazadapore, as originally 
settled and defined by the dowly but that she 
hud as talookdar of that talook acquired title 
to it as towfeer^ tliat is, that by gradual squat- 
ting or encroachment she h»d enlarged the 
lioundaries of her talook, and by bringing the 
land into cultivation had accquired a prefer- 
able right to have the settlement made with 
her. 
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Now it is perfectly clear to their Lord- 
ships upon the proceedinc^s that the real 
question in issue to be determined between 
the parties then Was whether the lands then 
sued for which included the lands now sued 
for, belonged as of right to the talookdar, or 
whether they fell within lot 32, which be- 
longed to the defendants ? and it was open to 
the plaintiff, the present appellant, in the 
foiTtner suit to shape her title in either of 
three ways. She might have said, as she did 
say, according to Mr. Doyne's argument to- 
day, that the whole of the land then claimed 
was towfeer land ; or she might have said, a 
portion of the land fell within the talook, as 
originally settled and formed part of the 
7,000 odd beegahs mentioned in the dowl^ and 
the residue of it is towfeer land; or she might, 
have put her case in the alternative, and 
have said that she had a good title to a por- 
tion as her origin nl land, but that should the 
proof of that tail, that portion also was to be 
considered as towfeer land. 

With the full knowledge of all the cir- 
cumstances, she chose to say: — "I admit that 
'< I am in possession of all that I was entitled 
<< to under the </ot£;/, but I claim this land, 
" the whole of it, as towfeer land." The 
contention now is tliat, although she saw fit 
to take that course then, she has now a right 
to full back upon the other title, and to say : — 
" The boundary was improperly drawn, so as 
" to include in the defendants' holding that 
" which of right should have been within my 
"originally settled talook; and, as I now 
** claim in that way that which I might have 
" claimed in the former suif, I am not pre- 
" eluded from bringing this second suit** It 
appears to their Lordships that that conten- 
tion cannot prevail against the clear terms of 
the Section in question, or indeed upon prin- 
ciple. 

It is clear that it does not fall within the 
principle of the decision* given by Lord 
Justice Turner at this Board upon the earlier 
Regulation, in which he takes the distinction 
that the Regulation " was only to prevent the 
"re-trial of the same question, and that it 
"was not intended to apply to cases like the 
" present, in which new circumstances hud 
"intervened and altered the nature and 
"character of the questions to be deter- 
"miued." Here no new circumstances at all 
have intervened. 

Nor does it appear to their Lordships 
necessary to decide whether, in some of the 
cases put by Mr. Doyne, where the party wa 



» 3 W. R., P, C, 11; Suth. P. C. Cases, 570. 



suing entirely under a new and a different 
title, such a distinction as he contended for 
might not be taken ; because here it seems to 
their Lordships that the matter in dispute 
throughout was the title of the talookdar of 
this talook to the land in question, and the 
possession which she had thereby acquired^ 
and it is perfectly clear upon the proceedings 
in the earlier suit^ that her right in any way 
to this land was capable of being therein 
determined. The Court in that suit seems 
almost to have considered that the title now 
sued upon had been put forward and could 
not prevail ; and that if the talookdar had any 
title at ail, it was by way of towfeer. 

The Court of appeal, proceeding on the 
admission of the plaintiff that the whole of 
the originally settled talook was in her pos- 
session, 'and that all she had been dispossess- 
ed of was claimed by her only as towfeer 
lands, dealt with that claim; but it is perfectly 
clear that, if the plaintiff had chosen to put 
forward the other title in the way I have 
suggested, the Court would have dealt with 
the whole question and considered it, that 
question being in point of fact a mere ques- 
tion of quantity and boumiary, and whether 
the plaintift was in any way entitled to re- 
cover the lands sued for from the defendants 
who are the defendants also in the present 
suit. 

It therefore seems to their Lordships that 
the case really falls within the principle and 
letter of the Section in question, which has 
been properly decided to be a bar to the suit. 
They think it desirable to remark that the 
principle upon which their decision in this 
case proceeds seems to be almost identical 
with that laid down in a judgment delivereil 
by Lord Westbury in the case of Kattama 
Nauchear in 11 Moore's Indian Appeals, 
page 72.'!' In that case a party had brought a 
suit, claiming under a will, having, as de^ 
fendant in a former suit, abandoned his title 
under that will, admitting that the will did 
not amount to a devise, and resting his title 
upon the issue whether the estate was 
separate or undivided, and Lord Westbury 
said: — " That being the sta'.e of the case, 
" we are now called upon to approve of a 
" suit subsequently instituted by the very 
" person who had deliberately given tbis 
" character to the instrument, a suit founded 
" upon an allegation wholly contradictiii<» 
" what he had stated to this Court of Justice, 
" and insisting upon this paper as being a 
" valid will and testament. It is impossible 

t 2 W. R., P. C, 31 ; Suth. P. C. Cases, 520. 
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^tbat any snch suit should be allowed to 

"proceed. In the first place, il is clear upon 

** the former record, that the appellant had 

"then the power of relying upon that docu- 

**menta8 being a valid will. He in effect 

*' stated, or might have stated, his defence in 

'*tbe suit of 1856 in the alternative. He 

" might first hav6 insisted that it was an 

" undivided property, and that therefore the 

** plaintiff in those suits hsid no interest there- 

*' in ; and, secondly, he might have pleaded, 

"bat if it shall turn out to be a divided pro- 

"perty, then my title arises under this instru- 

''ment, and I plead and rely upon it as 

" nmounting to a valid devise in my favor. 

" When a plaintiff claims an estate, and the 

"defendant, being in possession, resists that 

" claim, he is bound to resist it upon all the 

** grounds thnt it is possible for him according 

" to his knowledge then to bring forward. 

"The present appellant might have insisted 

"oo the validity of the alleged will, but 

"iiistead of doing so when his suit came on 

" to be heatd and decided in the Court of 

" fitial appeal, he in effect disclaimed all the 

*• title under the instrumf-nt as a will, and 

"insisted that it must be regarded by the 

"Court as not being testamentary. There 

"would be an end to all security in the ad- 

"ministration of justice if the course now 

" taken by the appellant of setting up the 

"will were allowed.** 

The present rase is even stronger than that 
ref«*rred to, inasmuch as in the latter the 
pf*rty was a defendant in the first, and plain- 
titf in the second suit ; whilst the appellant 
U plain tifir in both suits, and as such had in 
b »tli the means of shaping her case as she 
clfose. 

Their Liordships therefore entirely concur- 
riug with the judgment dt^livered by Mr. 
Justice Phear in the High Court, are of 
opiuioQ that this appeal must be dismissed. 
It is possible that the appellant has lost what 
4ie might have been entitled to ; but if she 
h:is lost it, the loss is entirely the result of her 
own mode of dealing with her case in the 
former suit. 

Their Liordships have only further lo ob- 
serve that the appeal must of courrse be dis- 
missed, with costf, but that the ordinary rule 
of this Board is to give ouly one set of costs 
to the respoudents in the same interest. We 
have not had an opportunity of knowing why 
til ere has been a severance in defence, or 
whether there are any special grounds why 
that rule should be varied. 



After some discussion at the bar on this 
point, Sir James Colvile said: — 

Their Lordships see no ground for depart- 
ing from the general rule of allowitig but one 
set of respondents' costs ; and considering 
that those represented by Sir Roundell 
Palmer were first in the field and had entered 
(heir appearance first, their Lordships think 
that the Collector, as Court of Wards, and 
representing the infant defendant, would 
sufficiently have discharged his duty, and 
have exercised a sound discretion, if, seeing 
that the suit was to be substantially defended, 
he had left the defence in the hands of the 
other respondents ; or, at most, had applied 
for leave to join in their case. Their Lord- 
ships do not think that there was a necessity 
for his increasing the costs by coming for- 
ward as a separate respondent. Their Lord- 
ships therefore think they ought not, in 
justice to the appellant, to do more than 
give one set of costs, and that they ought not, 
in justice to the principal and original re- 
spoudents, to deprive them of any part of 
theu" costs. 



The 3rd June 1872. 

Present : 

The Hon'hle H. V. Bayley and Dwarka- 
nath Mitter, Judges. 

Act VI of 1862, B. C, 8. 10 (-Object of J--- 
MeoHurement— Enhancement—Resumption — 
Onns Probandi, 

Case No. 1082 of 1871. 

Spf*cial Appeal from a decision parsed by 
the Officiating Judge of Rajshakye^ 
dated the \Atk July 1 87 i^ reversing a 
decision of the Deputy Collector of 
Pubna, dated the 24th March 1871. 

Sharoda Pershad Gangolly and others 
( Plaintiffs), Appellants^ 

versus 

Raj Mohun Roy and others (Defendants), 
Respondents. 

Baboo Taruch Nath Dutt for Appellants. 

Baboos Mohinee Mohun Roy and Issur 

Chunder Chuckerbutty for Respondents. 

Section 10 Act VI of 1862, B. C, was intended to assist 
a proprietor to measure the lands comprised m his csUte 
when he cannot ascertoin who the ryot« are, what lands 
are in their occupation, and what rents they have to pay, 
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but not to ennble him to enhance the rents of the ryots, 
or resume rent-free lands by throwing the onus on the 
lakherajdar to prove his rent-free holdinfi:. 

Bayley, J, — This special appeal must be 
dismissed with cos^ts. Section 10 Act VI of 
1862, B. C, is intended to assist a proprietor 
to measure the lauds comprised in his estate 
wlien he is unable to do so on account of his 
inability to ascertain what lands are occupied 
by what ryots and what rents are payable by 
them for (he same. But in fuct, that is not 
the position of the special appellant. He 
admits that the whole tenure whs held under 
liim by an iutermediaie holder, Gooroo Churn 
Bhoomick. Gooroo Chum Bhoomick de- 
faulted, and he, the special appellant, became 
the purchaser of Gooroo Chum's tenure. 
He had a measurement of the entire Mouzah 
before his purchase, nnd therefore he is hard- 
ly in a position to sliow that he knew nothing 
about the tenure he purchased. An Ameen 
was deputed very wrongly, and he was in- 
structed not only to measure the lands but to 
assess such rates as he might think proper. 
It is quite clear that the rent paid to Gooroo 
Churn Bhoomick was 12 annas a pakee, and 
that 2 rupees now demanded is a simple 
aibitrary act of the Ameen. 

Again, the Lower Appellate Court very 
properly referred the special appellant to a 
regular suit for the resumption of lands 
alleged to be rent-free. The object of this 
suit is quite clear; it is to resume rent-free 
lands by throwing the onus upon the 
lakherajdar to prove his rent-free holding. 
The special law under which the attempt is 
made, being one for executive purposes to 
help a proprietor to mensure nnd ascertain 
the actual area of a particular estate, is not 
intended to supersede the general law of the 
land, supported by a current of decisions, to 
the effect that the whole onus of proving 
that the lands allejzed to be rent-free are 
held under an invalid title lies upon the 
zemindar by showing that the lands pay rent 
and as such are included in the M41. This 
burden of proof is most illegally and impro- 
perly attempted to be thrown upon the 
lakherajdar by the way in which the 
measurement law has been misapplied by the 
help of an Ameen in this case. Again, the 
special appellant says there is no evidence to 
enable him to ascertain the holdings of the 
ryots and the rents payable by them. We 
think that the proceedings in the former suit, 
which was instituted by this very appellant, 
were quite sufficient for a basis for that 
object. 

The appeal is dismissed with costs. 



Mitter^ J, — I also concur in dismissing 
this appeal. The Lower Appellate Court 
has found as a fact, and that finding is coito- 
berated by all the facts and surrounding 
circumstances of the case, that this suit was 
instituted under color of Section 10 Act VI 
of 1862 B. C, more with a view to have the 
rents of ryots, who are in occupation of the 
lands in question, enhanced, than with that 
of obtaining information as to who those 
ryots are, what lands are in their occupation, 
and what rents they have to pay for the 
same. The Section above referred to was 
never contemplated to apply to a case of 
this description ; and I am bound to say that 
the whole proceedings in the former suit, 
which was instituted by these very plaintitfs 
against one Gooroo Churn Bhoomick, and in 
which the lands were measured parcel by 
parcel, holding by holding, clearly show that 
this suit was instituted to have the rents 
payable by the ryots of the entire village 
enhanced wholesale through the instrument- 
ality of the Ameen, who was deputed to 
make a local enquiry in this case, and who, 
it is clear from his report, had no idea wliat- 
ever of the duty he had to perform in it. 
Upon this ground, and this ground alone, 
I would dismiss this special appeal with costs. 



The 4th June 1872. 
Present : 

The Right Hon'ble Sir .lames W. Colvile, 
Sir Montague E. Smith, Sir Roberi F. 
Collier, and Sir Lawrence Peel. 

Benamee Purchase — Bond fide Purchaser for 
Value — Acquiescence — Enquiry — Sale — Maho- 
medan Woman — Impronement of Property 
— Indian Deeds of dale — Clause as to consent 
of Family. 

On Appeal from the High Court at 
Calcutta,* 

Ramcoomar Knondoo and another, 



McQueen and another. 

It is a principle of natural equity, which must be uni> 
versally applicable, that where one man allows another 
to hold himself out as the owner of an estate, and a third 
person purchases it, for value, from the apparent owner 
m the belief that he is the real owner, the man who so 
allows the other to hold himself out shall not be permit- 
ted to recover upon his secret title, unless he can over- 
throw that of the purchaser b}' showing, either that be 
had direct notice or something which amounts to con- 
structive notice of the real title, or that there existed. 

.♦ From the judgment of L. S. Jackson and Markby 
JJ., dated 2nd April 1869. 
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circamstanees which ought to have pat him upon an 
enquiry which, if prosecated, would have led to a dis- 
covery of it. 

Tliere b nothing in the position of a vendor being a 
Mahomedan wQman living with her children upon the 
^tate, and sometimes letting it, which should put any 
one upon enquiry whether she was the real owner or 
not. 

Vf iehout laying down any general rule as to the cir- 
camstanees which should prompt enquiry^ in cases of 
this kind, the Privy Council were of opinion that the 
circumstances must be of such a specific character that 
the Court can place its finger upon them, and say that 
npon such facts some particdar enquiry ought to have 
been made. 

The mere fact of a man building upon, or spending 
money to improve, property belonging to the woman with 
whom he was living, cannot lead to the inference that, 
contrary to the apparent title, he had purchased the land 
for himself ; and neither this fact, nor the circumstance 
of the deed of sale from a Mahomedan woman containing 
the apparently usual clause that she had made the 
sale with the consent of the family, was sufficient to 
put the purchaser on enquiry. 

Their Lordships do not think it necessary 
to call npou Mr. Leith to reply, having come 
to the conclusion that the judgment of the 
High Court cannot be sustained. 

The suit was brought by the respondents 
to recover 3 J beegahs of land and some build- 
ings erected upon it situated at Howrah, 
ilear Calcutta. The land had been purchased 
by the deceased father of the appellants, 
Ramdhone Koondoo, from a Mahomedan 
woman of the name of Bunnoo Bebee, in 
June 1843. Their father and they, since his 
death, have held undisputed possession from 
that time until the present suit was brought, 
a period of 24 years. 

The short facts are these : — Alexander 
Macdonald, who lived in Calcutta and coha- 
bited with Bunnoo Bebee as his mistress, had 
two children by her, — Alexnnder Macdouald, 
who is dead ; and Maria, one of the respond- 
ents, who married Mr. McQueen, the other 
respondent. The father died in 1834. The 
history of the property appeal's to be this : 
The land, which is perpetual leasehold, at a 
fixed rent, was conveyed in August 1831, by 
the then proprietor to Bunnoo Bebee by a 
deed of sale, nnd the price paid at that time 
was only Rs. 130. In the followiug Septem- 
ber the deed was registered, and thereupon 
the zemindar granted a fresh pottah to Bun- 
noo Bebee, at the fixed rent of Rs. 35. It 
does not appear with any certainty that Mac- 
donald, the father, was in possession of the 
land and of the buildings. At all events, it 
IB not clear upon the evidence thnt he ever 
resided upon the property. There are two 
witnesses who speak to his residence. One 
of them says that he did not live in the new 
bungalow, and the other says he did. The 
evidence is far from satisfactory to establish 
the fiftct that he really did reside upon the 



property. But it is clenr that, after his death, 
Bunnoo Bebee did go to reside upon it, and 
she resided there for some time. She after- 
wards let it, and received the rent from the 
tenants. Then, iu June 1843, she sold the 
property to Ramdhone Eooudoo, and con- 
veyed it to him by a deed of sale. The 
price she obtained was Rs. 945, and there is 
nothing to show ihat that was not the full 
value of the property. At the time she sold, 
she made a surrender to the zemindar of the 
leasehold interest, and a fresh pottah was 
granted to the purchaser, under which un- 
disputed possession was held for 24 years. 
During that time .the purchaser erecteii 
important buildings upon the land, and in- 
creased the value to such an extent that the 
property is valued in the present suit at Rs. 
40,000. Bunnoo Bebee died before the com- 
mencement of the present suit ; there is a 
contest as to the time of her death, which 
was material only as regards the question of 
limitation ; and as it is not now necessary to 
consider that point, it becomes immaterial to 
determine the precise period of her death, 
whether in 1856 or 1861. Their 'Lordships, 
however, see no reason to dissent from the 
view which the High Court have taken of 
that fact in the case. 

'Aie claim put forward in this suit is that 
the purchase, although in the name of Bun- 
noo Bebee, wus a purchase benamee by Mac- 
donald ; that he was the real purchaser, but 
had used her name in making the purchase. 
His will is put in evidence, and the respond- 
ents claim under it. Undoubtedly, if the 
purchase was a benamee purchase, they have 
established n prima facie title to this estate, 
or at least to a moiety of it. 

The answer of the appellants is, that tlieir 
father purchased the estate of Bunnoo Bebee 
without any notice of the benamee title, and 
that they are entitled to hold it, notwithstand- 
ing there may have been, originally, a result- 
ing trust in favor of Macdouald. It cer- 
tainly would require a strong case to be 
established on the part of the respondents, to 
defeat a possession for so long a period of 
property for which full value had been given 
to the person in the apparent ownership of it. 
The burden of proof lies very strongly on 
them in such a case. They have of course to 
establish, in the first instance, the fact that 
the purchase was really made by Macdonald, 
and with Macdonald's money, on his own 
behalf. Their Lordships cannot help observ- 
ing that the evidence, even on that cardinal 
fact, is extremely scanty. It rests almost 
entirely on the admission made by Bunnoo 
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Bebee ^n the inventory made by ber after 
Macdonald's deatli, in which she treats the 
property as part of the estate of Macdonald. 
There is some evidence that Macdonald im- 
proved the properly after the purchase, by 
building a new bungalow upon it ; but tlmt 
evidence, without the ndmission, would clearly 
be insufficient to establish the fact that the 
purchase, contrary to all the documents, was 
made by Macdonald and with his money. 
Their Lordships however do not feel it neces- 
sary to express any definite opinion upon the 
fact of the purchase being benamee^ having 
come to the conclusion that, assuming it was 
so, the appellants have established their right 
to hold the property against the benamee 
title. 

It is scarcely suggested that the purchaser 
had any notice that the title was other than 
or different from the apparent one. None of 
the documents give any notice whatever that 
the transaction was other than it appeared to 
be. On the contrary, all ilie documents are 
entirely consistent with the purchase having 
been made by Bunnoo Bebee herself, or by 
somebody for her benefit The case, there- 
fore, cannot be pnt on the ground of actual 
notice, but it was said, — and this appears to 
have been the ground upon which the High 
Court decided in favor of the respondent, — 
that there were circumstances which ought 
to have put the purchaser upon enquiry ; and 
that if he bad enquired, he might have dis- 
covered the real title. 

It is not necessary to say whether this case 
is to be decided upon the principles on which 
the English Court of Chancery acts in cases 
of resulting trusts, when questions arise be- 
tween the equitable owner and the purchaser 
for value without notice ; or whether it is to 
be decided upon the general rules of equity 
and good conscience, which bind tlie Courts 
in India, because the principle of decision 
must in either case be the same. It is a prin- 
ciple of natural equity, which must be uni- 
versally applicable, that where one man allows 
another to hold himself out as the owner of 
an estate, and a third person purchases it, for 
value, from the apparent owner in tlie belief 
that he is the real owner, the man who so 
allows the other to hold himself OMt shall nor 
be permitted to recover upon his secret title, 
unless he can overthrow that of the pur- 
chaser by showing, either that he had direct 
notice, or something which amounts to con- 
structive notice, of the real title, or that there 
existed circumstances which ought to have 
put him upon an enquiry, that, if prosecuted, 
would have lead to a discovery of it. 



The High Court treat the defence as. an 
attempt to introduce *^a very peculiar doc- 
trine of the English Court of Chancery." 
Their Lordships cannot think that this is a 
ooiTect view of the defence which is set up 
in this case. It is one to which, no doubt, 
the Court of Chancery in England gives 
effect, but it only gives effect to it in a pecu- 
liar manner, because of the distinction in 
England betwe^'n legal and equitable estates, 
and legal and equitable remedies. If this 
case had arisen in England, the respondent 
would have had no locus standi whatever in 
a Court of law, and must have resorted to a 
Court of equity. 

After the discussion which has taken place, 
the case seems to result in this, — whether or 
not, under the circumstances of this CAse» 
the purchaser ought to have enquired, llie 
Hi^h Court think that he ought to have madn 
enquiry, because of the status and position of 
Buunoo Bebee. The learned counsel who 
has argued this case for the respondent dpes 
not himself rely upon that ciiQumstance as 
one which ought to have put the purchaser 
upon enquiry, and their Lordships cannot 
see that there is anything in her position as 
a Mahomedan woman living with her cliil- 
dren upon this estate, and sometimes letMng 
it, which should have put any one upon en- 
quiry whether she was the real owner or not. 
It is achnitted that, if an enquirer had gone to 
the office of the zemindar, or to the public 
Registry, he would have found that she was 
the owuf r. She was in possession, and her 
former life led to no presi^mption that she 
might not have had money to purchase for 
herself, or that others might not have pur* 
chased by way of gift to her; on the con-. 
trary, the circumstance that she had coha*. 
bited with one or two persons of some pr«w 
perry, mi^ht have fairly led to the suppositipQ 
either that she had acquired money, or that 
gifts had been made to her for her advance- 
ment and comfort in life. 

But circumstances have been relied • upon 
at the bar which were not adverted to by 
the High Court. In cases of tltia kind tlie> 
circumstances which ahould prompt enquiiy.i 
may be infinitely varied ; but, without laying; 
down any general rule, it may be said tliat 
they must be of such a specific chamoter 
that the Court can place its finger upoa . 
them, and say that npqn such facts some par* 
ticular enquiry ought to have been made* 
It is not enough to assert generally that en- 
quiries should be made^ or that a, prudeafe 
man would make enquiries ; some specific 
circumstances should be pointed oat as th^ 
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ttariing polut of lua enquiry^ wUid) miglii be 
expected to lead to some result. Mr. Cowie, 
feeling that the case must reallj depend up- 
on the existence of such circujoistaDces, hoiS 
referred to two. First he sajs that, if any 
eaquirj had been made, it would huve been 
found thai Macdonald had been in possession, 
and bad improved the property. It hoe been 
already observed that the facts do not show, 
¥fith anything like distinctness, thtit Mac- 
Uooald was in possession during his lifetime. 
There is evidence that he had built upon 
the pro^>erty, but» supposing enquiry liad 
been made, and the fact ascertained, it would 
not lead to the inference that, contrary to 
the apparent title, he had purchased the land 
for himself; for it is quite probable to sup- 
pose that he would spend money to improve 
property which belonged to the woman with 
whom he was living. 

The other circumstance relied on is that, in 
the deed of sale itself from Bunnoo Bel)ee to 
the appellants' father, she says she made the 
sale with the consent of her family. If this 
had been shown to have been an unusual 
clanse, or that it had been only usual to insert 
it in deeds where the consent of the family 
was really requii*ed and obtained, there might 
have been s<»me grcmud for the superstruc- 
ture of argument which waa built upon it ; 
bat their Lordships have no evidence and no 
Buggestion that this is not in common form ; 
on the contrary, it appeiirs that in the deed 
of sale to Bunnoo Behee herself from her own 
Tender, the sttme expressions occur. It ap- 
pears to their Lordships that the clause is one 
without any specific force or meaning, in- 
Berted, like many other general phrases, in 
Induui deeds, to exclude any possible objec- 
UoQ. that might be raised against them. It 
is YCfy like tliat which so frequently occurs 
aiAer a full conveyance : ** I and my heirs 
ftave no longer any claim." Those words 
mre often unnecessary, hut they are of very 
frequent oecurrence. Their Lordshifts there- 
ffftre think that the two facts, relied on as 
tliose which ought to have pui the purchaser 
CO enquiry do. not support the contention 
injule at the bar, and that the whole case of 
tlie respondents fails on its substantial meiiis. 

Oiber qaestions have been raised in the 
C MBO with which it is not now necessary to 
demL Their Lordships, in the result, are 
gimd to come to a conclusion by which it is 
qdifte evident substantial justice will be done. 
There has not been a. suggestion throughout 
o^ any collusion between tlie purchaser and 
BaooooBebee^ or that the purchase was not 
entirely bona fide on his part, and with- 



out notice of any title other than tliat he 
took from her. 

In the result their Lordships will humbly 
advise Her Majesty to allow this appeal and 
to reverse the judgment of the High Court* 
Their Lordships will further advise Her 
Majesty that the suit be dismissed, and that 
the appellants should have the costs in India 
and of this appeal. 



The 7th June 1872. 

Present .• 

The Hon'ble H. V. Bayley and Dwarkaimth 
Mitter, Judgee, 

Guardianship oj Minors — Revocation of Certi" 
ficate — Misconduct^ Act XL of 1858 «. 21. 

Case No. 4 of 1872. 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of Mymensingh^ 
dated the 30th September 1871. 

Pitamber Dey Mozoomdar (Petitioner), 
Appellant^ 

versus 

Ishan Chunder Dutt Biswas (Opposite 
Farcy), Respondent,. 

Baboos Romesh Chunder Mitter and Kally 
Kishen Sen for Appellant. 

No one for Respondent. 

A certificate of guardianship waa cancelled under 
8. 21 Act XL of 1858, in a case where the goardian, 
without any sufficient cause or iustitication, and without 
l^ral advice, withdrew an appeal made to set aside a sale 
of the estate of the minors, and at the SAme time dealt 
with the auction-purchaser and obtained a ptttnee of a 
portion of that very property in the name oi hia own 
wife. 

Bnyley, J. — This is an application under 
Section 21 Act XL of 1868 for the cancella- 
tion of a certificate of guardianship given 
to one Ishnn Chunder Dott as guardian of 
certtiin minors. The ground of the applica'> 
tion is the misconduct of the said guardian. 
It is said thnt Hnr Soonduree, the mother of 
the minora, liad, in a certain case in which the 
property was sold, appealed to have the sale 
set aside under Section 257, that there were* 
good grounds for that appeal, but that, without 
any sufficient cause shown, the guardian 
Ishan Chunder withdrew the appeal, and' 
in collusion with the auction-purchaser ob- 
tained a putnee of & portion of the property 
sold in the name of his wife fur a sum alleged '- 
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to be Rs. 100. It is further alleged that 
Ishan Chuuder was the tool of and in nego- 
ritition with one Ekram Hossein, the former 
proprietor and auction-purchaser of the 
property, and was endeavoring to have a 
transfer of it to the prr;judice of the interests 
of the minors. 

On this application we sent for certain 
records which were not at first before this 
Court, and those papers having now arrived, 
we have to deal wiih the whole case on the 
merits. 

It is here to be observed that Ishan 
Chunder did not appear before us, although 
by double notice ample opportunity was given 
him to do so. This probably would be 
enough to raise a strong presumption and 
pass a decision ngainst him, bui we have gone 
through the whole records. 

Now it has to be remarked that all the 
transactions above referred to have been 
borne out by the evidence of Pitamber, 
while on the side of the respondent the testi- 
mony of witnesses is quite vague, bears evident 
signs of being tutored, and is in every respect 
utterly untrustworthy. Then come the 
reasons given by the Lower Court which 
we are bound to meet before we reverse its 
judgment. The Lower Court says : — "There 
" is no sufficient proof of mala fides or of 
" any misconduct on the part of the guardian 
" and manager." 

Now, when a party standing in the position 
of fiduciary guardian to the minors, without 
any sufficient cause or justification, withdraws 
an appeal made agninst an order afiecting 
the estate of the minors, and that without 
legal advice, and at the same time deals with 
the proprietor and auction-purchasers, and 
purchases a portion of that very property 
himself in the name of his wife and other 
kinsmen, we cannot a^ree with the Lower 
Court in saying there is no proof of mala- 
fides. As said before, Ishan Chunder was 
allowed ample opportunity to explain why 
he withdrew the appeal, how he came to 
purchase a portion of the property in his 
wife's name, and on the whole to justify his 
conduct as to the above circumstances. No 
prudent guardian, acting bona fide on be- 
half of the minors, should have withdrawn 
such an appeal without some justifying 
circumstances or legal advice which he might 
adduce as legal warrant when called upon 
to do so. It was, however, remarked by way 
of argument that even the taking of the 
puinee by Ishan Chunder may have been 
fur the benefit of the minors ; but if it were 
80, why was the purchase made in the name 



of Ishan Chunder's wife and her relations ? 
The whole appearances and circumstances 
are against Ishan Chunder, and there id 
nothing shown to justify them. 

For the above reasons we reverse the order 
of the Lower Court, cancel the certificate 
given to Ishan Chunder, and send the case 
bjick to the Lower Court for proper orders 
as to the appointment of a guardian either 
in the person of the petitioner Pitamber, or 
such other person as the Court may think 
fit. 



The 7th June 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Execution of Decree — Mesne Profits — Reference 
to Maps not expreitsly referred to in Decree, 

Case No. 76 of 1872. 

Miscellaneous Appeal from an order 
passed by the Judge of Mymei^singk, 
dated the 29th November 1871, reversing 
an order of the Moonsiff of Jamalpore, 
dated the 27th February 1871. 

Shiboo Soondery Dossee (Decree-holder), 
Appellant^ 

versus 

Bama Soondery Dabee Chowdhrnin (Judg- 
ment-debtor), Respondent. 

Bahoos Sreenath Doss and Mohiny Mohan 
Roy for Appellant. 

Baboos Romesh Chunder Mitter and Hens 
Chunder Banerjee for Respondent. 

In this case the Lower Appellate Court was held to 
have erred in not referring to two maps not expressly 
referred to in a decree^ so as to assist it in ascertain iug 
the amount of mesne profits due under the decree. 

Mitter^ •/.— The appellnnt in this case is 
the holder of a decree bearing dated the 23rd 
August 1862, for possession of certain lands 
with mesne profits from the date of dispos- 
session to that of recovery of possession. 

It appears that one Hurrish Chunder, under 
whom, the appellant holds the talook wtiicli. 
was awarded to him under the decree above 
referred to, instituted a suit for the declariv- 
tion of his proprietary right in certain lands 
designated as Pahary PtUtul against tLke.<ae 
very respondents. This suit was decreed in 
favor of Hurrish Chunder on the 2^Ui 
June 1867 after an Ameen had held a local 
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inYestigation and prepared a map showing 
the lands which were in dispute in that suit. 
•Within these lands, however, there wex'e iwo 
talooks, one named Talook Bitsessur Dey^ 
the other named Talook Kalika Proshad ; 
the lands of Talook Bissessur Dey being 
situated towards the enst, and those of Talook 
Kalika Proshad towards the west of that 
village. The proprietor of Talook Bissessur 
Dey also brought a suit to recover a portion 
of the lands above referred to. An Aipeen 
was deputed to the spot, who prepared a map, 
' clearly showing the lands which constituted 
Talook Bissessur Dey^ and the Court, afler 
having accepted the map as a correct repre- 
sentation of the lands in dispute on that occa- 
sion, gave a decree in favor of the propiietor 
of* Talook Bissessur Dey. The appellant in 
this case subsequently brought a suit for 
]K>8se&sion of 3 annas 4 gundas of the lands 
in Talook Kalika Proshad with mesne pro- 
fits ; and, as already observed, a decree was 
passed in his favor on the 23rd August 1862 
CD the basis of the two decrees passed in the 
two previous suits above referred to. 

It is not disputed in this case that the 
appellant has already got possession of the 
lands awarded to him by that decree, and the 
present contention relates only to the amount 
of mesne profits which he is entitled to re- 
cover from the defendants. 

The first Court deputed an Ameen to ascer- 
tain the amount of mesne profits due to the 
fipi>ellant, with directions to ascertain tlie 
amount of land decreed to him with reference 
to the two decrees passed in the previous 
6Tiit8, viz.y in the suit instituted by Hurrish 
Cli under, and in that instituted by the owner 
of Talook Bissessur Dey, On Uie Ameen's 
Bubmitting his report to the Court, a certain 
amount was awarded to the appellant on 
account of the mesne profits due to him. 
This order has been reversed by the Judge 
in appeal on the ground that the decree 
sought to be executed is too indistinct, and 
cannot therefore be executed in the mode 
adopted by the first Court. 

We are of opinion that the decision of the 
Lower Appellnte Court is erroneous, and that 
the en't>r which it has fallen into could hav& 
been easily avoided if it had taken into con- 
sideration the two maps prepared in the two 
soits mei>tioned above, viz,y in the suit insti- 
tuted bj Humsh Chunder and in that insti- 
tuted by the owner of Talook Bissessur 
JOey. Those maps were drawn scientifically, 
aud there was no real difficulty in ascertain- 
ing the hinds to which the appellant in this 
ca^e was entitled, and therefore in ascertain- 



ing the amount of mesne profits due to him 
ou account of those lands. The It'arned 
Judge in his judgment says : — " The decree 
" of which execution is now taken out is in 
'' itself indistinct, but it has reference to the 
*< former decree in favor of Hurrish Chunder 
<' Chowdhry, and if there is sufficient dis- 
<< tinctness in that decree of 25th June 18^7, 
*' then it is the duty of the Court to execute 
<*it accordingly. On the face of it, the 
'* decree-holder is entitled to wassilat on 3 
" annas 4 gundas of Talook Kalika Proshad^ 
" there is no mention of the area or number 
"of plots or their position, but tlie bound- 
" aries stiited are general and external boun- 
''daries of the village, and within these 
''boundaries are other lands and other ta- 
<< looks not now under consideration ; what is 
'' required are the details of the various plots 
<' which make up the Talook Kalika Proshad. 
'* It is certainly clear that the present enquiry 
'' has included much land in excess, for the 
''assessment of a 3-anna 4-gunda share 
" is Rs. 420 per annum, which is much more 
" than the entire talook is valued at in the 
" former suit." No doubt, the learned Judge 
is correct in saying that, taking the decree 
which was passed in favor of Hurrish Chun- 
der alone^ there were no sufficient data to 
determine the exact quantity of land to 
which the appellant in this case is entitled ; 
but if in coujunntion with the decree passed 
in favor of Hurrish Chunder, the learned 
^udge had also taken into consideration the 
decree passed in the second suit, viz,, in that 
instituted by the owner of Talook Bissessur 
Dey, there would have been no difficulty what- 
ever in arriving at a correct conclusion upon 
the merits of this case. The lands of village 
Pahary Puttul constituted two distinct ta- 
looks, one called TvXoo]l Bissessur Dey, i\iQ 
other Talook Kalika Proshad. Talook Bis-' 
sessur Dey, however, consisted only of a 
9-aima 12-gunda share of certain lands 
situated on the eastern side of the village ; 
the remaining 6 annas 8 gundas of those 
lands, together with the entire lands situ- 
ated on the western side of that village, 
belonging to Talook Kalika Proshad. If, 
therefore, we take in the first place the 
map prepared in the suit instituted by Hur- 
rish Chunder as showing the total quantity 
of land comprised in Pahary Puttul, and if 
we then exclude therefrom the 9 annas 12 
gundas share of the lauds which were deli- 
neated in the map prepared in the suit insti- 
tuted by the owner of Talook Bissessur Dey, 
the lands belonging to the plaintifi^s' Talook 
Kalika Proshad can be determined with the 
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utmost facility. The learned Judge further 
Miys that there is nothing whaterer in the 
decree of 1857, which was passed in fayor of 
Hurrish Ohunder, to show that the map relied 
on by the first Court, viz^ the map prepared 
in the case of Hurrish Chander, was adopted 
or approyed of by the Court which passed 
that decree ; but on this point the learned 
Judge appears to be wrong. The judgpient 
which wtts followed by tliut decree dearly 
shows that the map was adopted and approv- 
ed of by the Court, and it was probably for 
that rcHSon that the decree was left indefi- 
nite, there being no dispute at that time as 
to the situation of the lands which formed 
the subject-matter of that suit. 

It has been contended that the Court has 
no power to go beyond the precise terms of 
the decree, and to refer to the maps above 
mentioned, because those maps were not dis- 
dinctly referred to in the decree itself. This 
contention appears to be untenable. It is 
notorious that decrees in this country are 
not always drawn up with that decree of 
precision with whicti they ought to be drawn 
np ; and if we adhere too strictly to the mere 
letter of such decrees, there can be no doubt 
whatever that in many cases great injustice 
would follow. We therefore cannot accf pt 
this contention. Of cour^ it is not open to 
the Court sitting in the execution department 
to do anything which is inconsistent with 
the decree itself but that is not what is asked 
for by the appellant in this case. 

For the above reasons we reverse the order 
of the Judge, and remand the case to Iiim 
for the determination of the other questions 
raised in the appeal. 

The appellant will get his costs from the 
respondent in all the Courts ; the costs of 
each Court being assessed at one gold mohur 
only. 



The 8th June 1872. 

Present : 

Tlie Hon'ble Sir Ricliard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Small Cause Court — Plaint (Reception o/, hy 
NnzirJ, 

Heference to the High Court by the Officiat- 
ing Judge of the Small Cause Court at 
Bohur, dated the XQlh May 1872. 



Raj Chunder Gope, Plaintiff, 

versus 

Joogal Gope and another, Defendants, 

A Nazir of a Coart of Small Causes is not authorized 
to receive plaints. 

Ca*e.— Baboo Hur Mohun Goopio, a 
pleader of this Court, presented this plaint, 
now before me, with a bond dated the 24th 
Magh 1275 B. S., which fell due in the 
mouth of Cheyt of thnt year, to the Hazir 
of the Courr, on the 11th April last, corre- 
sponding with 80th Cheyt 1278 B. 8., when 
the Court was closed on account of Mohabih- 
ub Sankranti, 

Under provisions of the Statute of Limit- 
ation, 30th Cheyt was the last day for 
instituting the suit, and it appears to me 
from the statements of the Clerk, Nazir, 
and pleader Baboo Hur Mohun Goopto, and 
a subsequent de|)osiiion of the Nazir on rath, 
that the Clerk did not come to office, nor 
was he at Bohur on that day ; and as the 
Judicial Officer was not holding his sittings 
in the station, then the pleader submitted the 
plaint to the Nazir of the Court at the 
pleader's own residence, after calling him 
there, as he was on his way by it to some 
other direction, and not to office. A few days 
after, the plaint was again returned to the 
pleader by the Nazir, and it has eventually 
been submitted to me, accompanied by a peti- 
tion on the 22nd April last, ilie first silting 
day of that month in tlie Bohur Court of 
Small Causes. 

The Hon'ble Court's decision dated lat 
September 1871, in the case of Anunto Ram 
Chatteijee, appellant (vide Weekly Reporter, 
Vol. XVI, page 230), very clearly sets dowa 
as a rule that plaints could b^' accepted on 
Sundays or other close holidays, and I, 
accordingly, had no hesitation to numl>er and 
register the plaint, notwithstanding it was 
presented on a holiday, as otherwise limit- 
ation would stand a bar to plaiotifiT for bis 
coming to Court with the cauue on the 
following day. But the question whidi 
arises for reference is, whether the Nazir 
tnkifig the plaint at the pleader's private 
dwelling would be deemed as reception by 
the proper officer at a proper place. 

The Clerk is in n Mofussil Small Cause 

. , , . « « « Court recognized tUo 

6thJunel863, /« i° • -^^^ 

Muddun Mohun omcer who receives and 

Chuckerbutty tersm numbers plaints, &C., in 

Tabeer Bib^as and absence of the Jud^re. 

Bramdee Biswas i /si« i • a. ^ 52^ 

Sutherland's Small »«« tllmg piamt at the 

Cause Court Kuling Clark's " private resi- 
Book, page 36. ^^nce" has been helU 

good by the precedent noted in the margii^. 
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The Clerk, I find, was not under the neces- 
fitj of attending office on an authorized holi* 
day, nnd was no wny in the fault for not being 
found that day. But the Nazir's receiving 
the plaint, and instead of presenting it to the 
Judicial Officer of the Court for his discre- 
tion on the matter, his return again to the 
plender after interval of a few days was in- 
deed ini(>roper and unsatisfactory. 

Under tlie cinumstances stated above, I 
entertain doubts if I were justified in allowing 
a number to the pluim for adjudication, in 
consideration of its being |»referred to the 
Nazi r on the 1 1th Apil last, up to which 
day the plaintiff had a right to institute the 
suit, and n«»t afterwards. I, tlier* fore, hum- 
bly await the instructions o( the Hon*bl • 
Court as to the point in question, until 
arrival of which the plaint should rt-main 
with the Clerk of the Court without fiuding 
a place in the Regi:*ter of Causes. 

The judgment of the High Court was 
delivered asjoliows 6y— 

Ainslie, J.— We are of 
Nazir of a Court of Small 
authorized to receive plaints. 



opinion 
Causes 



that a 

is not 



The 10th Jane 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt^ Chief 
Justice, and the Hon'ble W. Ainslie, Judge. 

Second Marriage by Mahomedan^Agreement 
with first Wife^ConsimcHon— Limitation^ 
Nudum pactum. 

Case No. 1883 of 1871. 

Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
' the I4th September 1871, affirming a 
decision of the Officiating Subordinate 
Judge of that District^ dated the 1st 
July 1871. 

Meer Fyez All (Plaintiff), Appellant, 

versus 

Meer Nazzuff Ali and others (Defendants), 
Respondents, 

Mr. R. E. Twidale for Appellant. 

Moonshee Mahomed Yusoof for Respondent 

Where a Mahomedaa husband, on contracting; a second 
marriage, executed an agreement giving his first wife a 
monthly allowance, and atipukting to give her, or, at 
her death, her children, a oertain share of what be was 



possessed of or might aoqoire, and the first wife died 
leaving children of whom plaintiff was one,— Held that, 
as to property acquired in the wife's lifetime, the rig^t 
to have the agreement enforced would at the latest accrue 
at her death, plaintiff having three years from attaining 
his majority to bring his suit for the non-performance of 
that part of the agreement; and that, as to property 
acquired since the wife's death, the agreement was a 
nndum paetmhy there having been no consideration for 
the promise. 

On contracting a second marriage, Nuzzuff 
AH executed an ikrarnamah dated 10th 
December 1849 in favor of his first wife 
Imambandee, giving her a monthly Allowance 
of Rs. 30, and stipulating that he would 
give her, or, at her death, her children, 6 an- 
nas of what he was possessed or might 
ticquire. The pbiintiff Fyez Ali, and the 
defendant Kumar Ali were the only two sur- 
viving children of Imnmbandee. Plaintiff 
on attaining his majority demanded hi?) share 
nf the property from his fnther ; imd on the 
latter declining to surren<1er it, brought the 
present suit upon the ikrarnamah for 8 annas 
share of the defendant Nuzzuif All's moveable 
and immoveable property. 

The Subordinate Judge held that the suit 
was barred by limitation, since more than 12 
years had lapsed since the ikrarnamah and 
since Imambandee's death, and more than 
three years since plaintiff attained his ma- 
jority. 

Plaintiff appealed to the Judge principally 
on the terms in the ikrarnamah " what pro- 
perty he might acquire," showing that certain 
property had been acquired in 1864 and 1869, 
and he contended that his claim was not bar- 
red with respect thereto. He also stated 
that the ikrarnamah was not infructuous, as 
under it Imambandee had sued for and 
obtained an order for maintenance under 
Regulation VII of 1819. 

The Judge was of opinion that, if the 
ikrarnamah was not infVuctuous, it must be 
held to have had effect from the date of the 
order under Regulation VII, which would 
bar plaintiff's claim. As to the words '^ what 
property he might acquire" in the ikrarna- 
mah, the Judge did not consider that this 
would make the term of its operation indefi- 
nite, but that the proper construction to be 
put on it was that it might have effect at any 
time within twelve years, or whatever might 
then be tiie term of limitation ; that if 
Imambandee were alive, she would receive 
under it, or if she were dead, her children 
would receive under it, 6 annas of whatever 
property Nuzzuff Ali might then have. The 
suit not havinn: been brought within twelve 
years from the execution of the deed, or 
within three years of the plaintiff attaining hUi 

24 
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The plaintiff now appealed speciallf npOD 
die foUowiDg grouods ;'— 

L That the I^ower Courts ]ia«t errone- 
ously applied the bw of limitation to tlie 
present suit, for wiien petitioner's father 
supported him during his minority f during 
which time petitioner was in constructive 
pOAaession of hid Bhare)« and when petitioneA* 
on attaining migority demanded his sbajre 
which was refused, such refusal constituted 
his cause of action, from which date twelve 
yeara had not elapsed. 

II, That the limitation of three years did 
not apply to the present case, for even as- 
suming that from the date of his attaining 
majority petitioner did not enjoy any portioij 
of the proceeds, inasmuch as twelve year4 
had not elapsed from the date of attuining 
m^gority, the suit was within time ux^er the 
provisions of Clause 13 Section \ Act XXV of 
18^9. The eause of action under such cir- 
cumstances must be considered to iiave 
liccrued when petitioner left bis father's house, 
and was no longer in ejyoyment of the 
proceeds, 

III. That the terms of the ikrar have 
been misconstrued by the I^wer Courts, and 
the property claimed having been acq«ir#<j 
Tfithin twelve years prior to suit, the suit was 
liot barred* 

ThejudgmetU^ the Court waBdtiitered 

Comhf C, i/.^^As to property wfaick was 
acquired in tl)e lifetime of the wife, the salt 
is barred by the law of limitatioo, because 
the right to have the agreement enforeed 
wouUi at the laiest accrue ai her death, and 
tlie sou would have three years from alteuitag 
his majority to bring a suit in respeet of the 
non*^esformance of that pan of the agcoe- 
ment. 

With teapeci to property acquired sinee 
the death of the wife, there is no agreernieot 
vitibt her ; the agreement ia an agreement to 
give it to t^ sons. It appears to us that 
Was a mere promise which would not bind 
the father. There was eonsideratiom for the 
ftgreement willi the wife to give her a share 
at>d upon her death that it should go to her 
ohiidren. But U was different with respect 
10 property acquired after her death. It 
appears to us that w^iat the agreement io- 
iended was that a share of the property 
which was aeqaired by him during her iife- 
iUtie shoold go to her and after ^er death to 
her children. The suit cannot be roaintatned, 
Md tJoe s^fealmottt be 4isiiuaaed with eoilB. 



The 13th Jane 1872« 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

E$eouit<m of Z)«Cf*e# — AttoQhmmt by one CredU-* 
or^SaU by another ->f Priority ^ Right «/ 
former against other Property of the Debt^. 

Case No. m of 187«. 

SiisceUaneou^ Appeal from ^n order passed 
by the Judae of Beerbbpom, dated the 
I6th December 1871, affirming an order 
of the Subordinate Judge ef $hai dis- 
trict, dated the 22nd May 1871. 

Eidee Fershad Dott (Deoree-holder), 
Appellant^ 

versus 

Rajah Mahpmed Jowahur Jumma Klian 
(Judgmeiit-deb(Qr), Respondent. 

Baboos Kalee Mohtm Doss and Bema 
Churn Banerjee for AppeUant. 

Baboo Mohinee Mohun Roy for Respondent. 

Where a Judgment-OMditor attached land in aatibfac- 
tion of his debt, but aUowed the sale to be postponed to 
enable the judgment-debtor to raise tlyt money by way 
of mortgage, aoi^ whilst the attaclmient was pending 
the property was sold at the instancee of another credi- 
tor—HsLD that the for^ier J4»<|gment-cr6ditor was enti- 
tled to proceed against other property belonging to Uie 
jud|;B|^ent-4Kbtor. 

^eotfa, J^THft diecree4iolde»r is the ap- 
pellant in this case. It appears that he 
attached certain released lakheny lands ia 
satisfaction of his debt. The Judgment- 
debtor applied for time to raise the money 
by way of mor^^sge or in some other way. 
The judgment-creditor allowed this, and ti^e 
sale was postponed, tiie attaehment subsist- 
ing. Subsequeatly, aooUier creditor brought 
to sale the saiae property, and the propertj 
was sold. Tlie jadgmeat-credl^r, the appel- 
lant before as, now seeks to attaeh and sell 
other property belonging to his judgment- 
debtor, and both Courts have held that he 
is not at liberty to do so inasmuch as his 
attachment of the pi'operty first attached 
still subsists, and the lauds are subject to all 
liability under his decree, and that tie must 
therefore proceed against these lands and 
! sell them, and that he is not at liber^ to at- 
tach and sell other lands. We think that 
the finding of the Lower Courts are wrong. 
We have not been shown that the surplus 
sale proceeds are sufficient, supposing the 
special appellant to liave priority of attach- 
Aient to satisfy the whole of hi« elaiitt» aad 
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ii is clear ftxmi the ruling to be found in 
Vol. II) Weekly Reporter^ page 897, that 
** if tire parties attaeh a property in ezeoution 
''of aepnmte deere^ mad the tele mi ike pro* 
*' perty takes place at the instance mf tlid 
" deor«e^ holder i^ho itrnda ihe eetond «tt^h- 
" meat, tlie deoree of the deeree-liolder whe 
made the first attaehmeni will km €rat satisfied 
from the sale iproceeds; hot the sale cannot 
be disturbed if saoh decree-bdUer^ instead of 
taking his meney out of the sale prooteds, 
pot up the rights and interests of his debtor 
in ill* property again for sale." Now, in this 
OMe, as already observed^ at the most aU that 
ihe special appellant conld ^laini would be 
the right of priority to be tatitfied out of 
the sale proceed^) we have not been ehowa 
whether the sale proceeds would be suffidi- 
evt to satisfy his decree, and it is represented 
to ne that they are nothing like sufficient, 
aiid if lie WAB to prooeed to sell the property 
which bad already passed by sale to a third 
party, ihe sale could not be dieturbed. We 
think, tiberefore^ thnt the jadgmeDt-cr^itor 
was porfbcily justified ia proceeding gainst 
any other property of his judgmeot^ebtor, 
and we do not aee how ^e Judgimei^t-id^tor 
is in any way prejudiced by hie doing so. 
It is said that the Sndder junmoa of the pro- 
perty attached is Rs. 16,000 1 lY tixkt be the 
tsase, t>he jodgment^debtor is clearly m u 
ffositiod to<f)ayhi8 just debts; and^ if lie 
wants to «Toid ti»eaale, hetmu»t soiiafy the 
decree. 

Tbe appeal ie decreed with costa, and the 
decision of the Lower Court reveraedk 



The Idth June 1671 

Present : 

The Right Bfon'ble Lord Westbury, Lord 
Justice James, Sir JaineB W. Colvile, Sir 
Montague £. Smith, Sir Robert P. Collier, 
and Sir Lawrence Pet?l. 

ExecmHon of OrtUrs of Prity Cotmoil^^PrO' 
cedmre^Aot H of 1863 a, 14^^ D€claratory 

Proceedings dn a Petition to enforce Exe- 
cution of Her Majesty's Order in Coun- 
cil on an Appeal from an Order of the 
Judicial Commissioner of the Punjab,^ 

In re Barlow v, Orda. 

A party in a suit, desirous of executing an order or 
jod^^ment of Her Majesty in Cooncil, ooght to apply, in 

II I ^ « I f t ^ f II I I I H I I r m , I t**fc»*i>*> I H 1 1 1 



eoniormity with s. 14 Act 11 of 1863, to the Goort from 
which the appeal was finally brought to the Qu^to in 
Council, to enforce and execute the decree of Her Majesty 
in Ooancil ; and it is the duty ol suoh Court to ^¥« ^inc" 
tions for executing the decree to the Court of first inatano^ 
by which the suit was originally tried. 

A declaration of Her Majesty in Council must ilot bd 
(Considered aA t^ Wng equi valeat to ati oHMf. When Q«r 
Msjesty i« Council does Make k dtelaraiioo, the ior«» in 
which that declaration is conoaived, and the words in 
which the order Is framed, amount to a direction tt> toe 
Court below to elothfe that declaration in the proper 
Ibrm oi a maadatory order, and to girt effect lo the 
mandatory order so expressed. If any difficulty should 
arise in that form, or be sought to b« t>*^*<^ ^^ 
haying reooorse to that son-exieteDtgroacd of ^iectioni 
the Privy Council will not fail to reoommend Her 
Majesty to deal with such obstructiveneSs in the most 
deriona and stringent maimer. 

Mr, Leiih, — I Ha^Ts now to apply to your 
Lordships^ upon petitioti, iti iraspeot of ihe 
tuHi^^xeoatiea of a judganen^ or 6rder of Her 
Uajestj in Oouncil, whic^ i^iil ntode da the 
3 let of March 1870, Uttder a judgmeni of 
your Lordahip-s Board, baariog date tlie Sth 
«f Marcli 1870| by whidh judgmaot your 
liord^ipa ireversed the judgfentat of ithe High 
Coorti which had been pBoaoituoed aga^ast 
my cUant. The effect of (that rovoraal mm 
to iea^e standing and m fiill effect ilk^ judge- 
ment of the Lower Coarl^ of the €dut^t cf 
^rat ineteh^ which )hi^ docread ia favor of 
mjr !client» and had decreed poeseaaioO to jro- 
spect of the property which was the aabj«et 
4)( th# siult. When tbA v0»dt;r of Her M<\)e8ty 
in Council Was veoeii^d^ U wiaa ramitted ^to 
lodfa, and the usual appUcaftoa was .tnade by 
my clieat that the ovder rof Her M^je8l(y in 
Couoeil should be ciwrried tolo effeot by tbo 
proper Court. 

Lord Justice James^-^^Whut Court ? 

Mr4 Zeitki-^Th^ Co«rt ia the Pi*ii^b. 
It waB sent to the Commlssioiiar. 

Lord >fVesibuf^.-*-Tkke order is : — '< Thek 
'< Lordships do this day agfee thumbly to te- 
<* commend your Majesty to reverse tlie 
^^ decree of tl^ Judicial Oommiflsiooer of Mte 
"Punjab of the 21 St JnnuttTy 1866." Tliat 
was tbe original decree, was not it ? 

Mr. Leith.'^YQBi that is the Appellate 
Court. 

Lord fVestbur^.-^WaiA that the Appellate 
Court? 

Mr. Leilh, — Xes. That decision was 
Against my clieut. We appealed against H, 
aiid your Lordships reversed that order. 

sir J. W. Coiiife.— Then you see there 
are two decrees ravei*sed« Aie they both 
appellate decrees ? 

Mr^ Leith.-^-Tbey are both appeliaie 
decrees. 

Lord Westhur^^ — Beoaase the seooiad 
diaoreo is eavlieat iu point of date i^ 
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Mr, ZeiVA.— Perhaps it would be as well 
that I should state what were the decrees 
originally. I took it for granted that your 
liordships had them. I will state tlie pro- 
ceedings. The suit was commenced on the 
4th of June 1863, and was brought in the 
Court of tlie Officinting Deputy Commissioner 
of Hissar by my client on behalf of herself 
and the guardian to the infants to establish 
the will. On the 13th October 1863, the 
judgment and decree was made by that officer, 
the Officiating Deputy Commissioner. Tliat 
is the one that remains standing, which I have 
referred to as being the Court of first in- 
stance. 

Sir Montague E. Smith. — That is the 
decree reversed by the Commissioner? 

Mr. Leith. — Quite so. That decree found 
and decided all the issues in favor of my client, 
stating that a moiety of the one, and the 
fifth part of the other share, which was all 
we sued for under the devise of the two 
wills, ''passed by the devise thereof con- 
'' tained in the latter will to your petitioner 
and his said infant son.** That was the de- 
cree which is in terms tiie same as your 
Lordships' subsequent decree, reversing the 
decree of the High Court, deciding every- 
thing in favor of my clients, all they have 
cliiimed. 

Sir James W. Colvile. — It ends, I sup- 
pose, with something mandatory ? 

Mr, Leiih. — Yes, in the usual way. iTien 
on the 26th January nn appeal was instituted 
agiiinst tliat judgment of t)<e fir^t Court, and 
on tlie 26th January 1864 ihe Officiating 
Commissioner or Superintendent and Civil 
Judge — all these offices meeting in the same 
individual— of Hisnar recorded Jiis judgment 
and dt'cree by whicli he allowed the appeal 
and reversed tlie judgment of the Lower c3ourt 
He deci'ied the claims and dismissed the suit. 
He refused to establish or to decree th»* claims 
of my client. We appealed against that de- 
cision, and on the 21st of tlanuary 1865 the 
Judicial Commissioner, the officer in the Ap- 
pellate Court of the Punjab, made and re- 
corded his judgment and decree, by which he 
dismissed our appeal, and affirmed the deci- 
sion of the intermediate officer which I have 
referred to. Tlien, my Lords, we applied 
for the ordinary leave to appeal to Her 
Majesty in Council against that judgment of 
the Judicial Commissioner. I may mem ion 
that the t Judicial Commissioner is ihe highest 
functionary, that is, the highest Court of 
Appeal in the Punjab, and the appeal is 
therefore direct from the Judicial Commis- 
sioner to Her Majesty in Council. We made 



the usual application, by petition for leave to 
appeal to Her Majesty in Council, which was 
granted, and that appeal came on, and was 
argued before the Lords of the Judicial Com- 
mittee. 

Lord Weatbury. — Is this the state of 
things? The Court of first instance made a 
decree in your favor upon all the points, 
and concluded that decree by finding for the 
plaintiff on all the issues. There was an 
intermediate appeal which reversed that 
decree, and there was an appeal from the 
Court so reversing it; and that appeal was 
rejected, with all the costs, whether in this 
Court or the Courts below. From that de^ 
cree, or rather from the two decrees of in- 
termediate Courts of Appeal, the appeal to 
Her Majesty was presented. Now will yoa 
be good enough to tell us this? How came 
it to pass that, in dealing with that appeal 
to Her Majesty, we were not content with 
annulling the decrees of the two intermediate 
Courts of Appeal, and affirming the decree 
of the Court of first instance which had 
given you all yon desired? Do I make my- 
self understood? 

Mr. Leith. — I really do not know. 

Lord ffesibury. — Does there appear any 
reason on the face of the judgment? 

Mr. Leith. — No, none. It goes on very 
minutely in dissecting the case, and proceeds 
to adjudicate upon every pointy but does not 
go on to say that possession shall be given, 
or in a mandatory way, that the parties shall 
be put fnto possession at the end of the 
judgment. 

Sir J. W. Colvile.^^There is one part of 
the order of Her Majesty which perhaps 
was new, which was an enquiry. 

Lord West bury. — An enquiry at the re- 
quest of Mrs. Onle. An enquiry is directed, 
that is, an ndditionnl thing to the decree of 
the Court of first instance, because you see 
before we proceed to d^-al v/vh whtit has 
been done in the Court below, one wnnts to 
see whether ihe order which Her Majesty 
made on the recommendation of this Com- 
mittee was in itself complete, so as not to 
afford room for any mistake or misapprehen- 
sion. Now I want to see how it came to 
pass that we should have subverted the found- 
ations of the decree of the Court of first 
instance with which you were content, a.nd 
which in efiect we built up agnin ; becaase 
you know we might have reverued the inter- 
rinedi>ite orders on af>peal, and have affiroaed. 
the decree of the Court of first instance, nnd, 
in addition, at the request of Mrs. Orde, might 
have directed the enquiry. My Lord sog* 
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gesiSj whioh is no doubt the fact, that, if we 
did not deal with or touch the decree of the 
Court of first instance, and if the declarations 
made are all consistent with that decree, 
the only addition being that enquiry at the 
option of a particular party, the course should 
have been that it should have gone back 
to that Court, and that Court would have 
had no difficulty whatever in giving effect 
to the whole of it. But then comes what 
is to me a difficulty ; how comes it that 
it did not go back to that Court, but that 
it went back to an intermediate Court of 
Appeal ? 

Mr. Leith. — That is according to the Code 
of Procedure. I will explain that presently. 
With reference to this enquiry, as your Lord- 
ship has just pointed out, which I was going 
to answer, which his Lordship had suggested 
to his mind before, that was an option left to 
be decided in India by my client. It was 
not a suspension of any part of your Lord- 
ships' order, but was independent of the 
order which confirmed the original Court's 
decree. It was a question raised by the 
respondents with regard to certain of the 
property ; and thenit was said:^*" If, however, 
Mrs. Sophia Orde" — that is my client, the 
present applicant — *' requests, and is content 
** to take at her own risk an enquiry on this 
" subject, their Lordnhips will recommend 
** that such enquiry shall form part of the 
" order to be made. Their Lordships will 
" humbly advise Her Majesty to reverse the 
" decree appealed from, and to declare that 
'* Mrs. Sophia Orde apd James, the son and 
** daughter of Major James Skinner, are 
*' enti lied in equal shares, by virtue of the 
** will of Colonel Skinner, to one equal fifth 
** part of all the estates and property thereby 
'* devised and bequeathed to the testator's 
** five sons in equal shares, and also to declare 
*^ that one equal fifth part of all the estates 
** and property purchased or acquired after 
*' the death of the Colonel, by means of the 
^ rents, profits, or income arising from tlie 
" estates and property, devised and bequeath- 
" ed to the said five sons of tlie testator, 
'^ belonged absolutely to liis second son," and 
then it goes on to say also " and at the request 
" and risk"— that is to say. If Mrs. Orde 
requests — "of Mrs. Sophia Orde, let an 
" enquiry be made by or under the direction 
" of the Court from whose decree this ap- 
** peal is brought, whether any renewals or 
" leases of lands that had been held by the 
** Colonel during his lifetime were made or 
** granted by the Cover nment or any other 
*' persons to the executors or managers of 



*' the Colonel's will, and under what oircum- 
*' stances, and for what consideration the 
" same were made. There remains the sub- 
"ject of costs," and then the costs of the 
appeal are dealt with. 

Sir Montague E. Smith. — The enquiry is 
directed to be made by the Court from whose 
decree the appeal is brought. 

Mr. Leith. — It would be made so. 

Sir Montague E. Smith. — That is the 
intermediate Court, is it not ? 

Mr. Leith. — No, that would be the highest 
Court of Appeal ; they would send it down 
to the other Court. 

Sir Lawrence Peel. — They would direct 
the enquiry to be made according to the 
practice of that Court 

Mr. Leiih. — When we received the order 
of Her Majesty with the report, a certified 
copy thereof was transmitted to India, and 
we applied under Sections 262 and 234 and 
2S5 of Act VIII of 1859, in respect of the 
execution of the said order. The Code of 
Procedure was extended to the Punjab in 
1866. 

Lord WeHbury, — Let us see exactly the 
course that ought to have been taken. Her 
Majesty's order supplied in her declarations a 
foundation for the principal parts of that 
decree, and superadded an optional enquiry. 
Now, then, which was the tribunal in India 
that ought to have been applied to, to give 
efiect to that decree ? 

Mr, Leith. — The Court in which the ori- 
ginal decree was made, supposing that the 
Code applies. 

Sir J. W. Colvile.—lB that so ? Would 
not it be the duty of the highest Court, the 
Court from which the appeal comes to us, 
when the record is remitted to them to 
amend the decree ? because our duty is to 
make the decree which tltat Court ought to 
have made. Tiien, as I understand, that 
Court ought to have amended the decree, and 
put it in the proper form, and sent it down 
to the Lower Court for execution. 

Mr. Leith. — The whole of that turns on 
the Section. I will give you the Section 
upon which they acted. Probably the ruling 
of your Lordships' Court would be that the 
highest Court there, the Court of the Judi- 
cial Commissioner, from which the appeal 
came, and whose judgment was reversed, 
would have the duty cast upon it of exe- 
cuting your Lordships' judgment. I think 
that would appear, but they have been mis- 
led by taking the Code as their guide, in 
regard to what is done in a decision by an 
Appellate Court in India, not by your Lord- 
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sbipg' Cotirt. The Section which ifl referred 
Us 361, has this proTision, that a copy of 
the deetee certitieate of the Appellate Court 
shall be transmitted to the Court which 
passed the first decree, and it shall be filed 
with the proceedings, and an entry made in 
the original regis iry of the suit of the judg- 
ment of the Appellate Court, so as to make 
it a judgment of that Court ; and then Sec- 
tion 362 points out that the party must make 
an application for execution of the decree 
of the Appellate Court, that is, in that Court 
to whicli it was remitted, '' to the Court 
*' which passed the first decree, and shall be 
'' executed by that Court as an original 
'' decree, when the decree cannot be exe*- 
" cuted by that Court," and then it goes inio 
another jurisdiction as in this case. But 
upon those two is founded the error in this 
case. They treated ibe order of Her Ma- 
jesty in Council as a deoree of an Appellate 
Court under tiie Code. Therefore It is open 
to your Lordships now to decide that that 
does not apply to a decision of your Lord- 
ships* Board followed by tlie order of Her 
Majesty in Council, which tnight fo be ^e- 
cuted by the Court of lust resort iu India. 

Lord fFestbury.-^We must not go too 
^t, if you please. This is a mere entrance 
to the labyrinth. Yon agree that these Sec- 
tions give the rule ? 

Air, Leithd — Yes. 

Lord Westhury. — Well, then, if it was 
a rule, it was incumbent upon ydu to ob- 
serve it. Now see what tlie rule is in 
361 : — " A copy of the decree or other order 
" disposing of the appeal," — ^that would be 
Her Majesty's order,— " certified by the 
" Appellate Court* or the proper officer of 
*' such Court, and sealed with the seal of the 
^' Court, shall be transmitted to the Court 
*< which passes the first decree." Now what 
Court answers that description ? 

Mr, LeiVA.— That is the Court of the 
Assistant Commissioner. 

Lord Weatbwry, — What 1 have called the 
Court of first instance ? 

Mr, Leith. — That would be the Cottrt of 
first instance, lliat would be th^ Court 
which I have designated as the Court of the 
Officiating Deputy Commissioner. 

Sir Lawrence Peel, — Do I understand 
you went to the second Court of Appeal ? 

Mr, Leilh.^^o ; to the first. 

Sir Montague E. iSmtVA.— What did that 
Court do ? 

Mr* Leith^-^lt said it was a declaratory 
order, and not aoandatory. 



Sir Montague E, Smkhi^li is described 
as the Judge of Meerot. 

Mr. Leith, — Yes ; it was sent to another 
jurisdiction under another Clause of the Aot^ 

Lord fFe8tburp,^-*We want to know whe- 
ther tlie directions of Mer Majesty ought to 
have been can*ied into efl'eat by the Coori 
of first instance, or by the last Court of Ap^^ 
peal, but I am told we need not discuss thiit 
because it is settled by an Act 

Mr. Leiihi-^QuitQ so. Tbere are two 
Acts: there is one of 1852, whiok applies 
to the Regulation Provinces ; there is au 
Act, No. U of 1863, which applies to the 
Non^-regulation Provinces, Within which date- 
gory this comes. And hy that Aet it is pro^ 
vided that, if a party in a suit is desirooB (Vf 
i^referriu); an appeal to Her Majesty in 
Council from any final judgment, decree, or 
order mkde on appeal or revisioa by tha 
Court of highest civil jurisdiction is any 
province in British India not subject to tk^ 
general Regulations,--^which this is^->*'^r from 
any such final judgment, decree, cr order 
made m the exercise of original jnrisdiotiott 
by the said Court, im any case in wlHoh th« 
sum or itiatter at issue is above the aismnit 
or value of Ba. 10,000, oT which judgmeat, 
decree, or Order shall involve directly or In^ 
directly that sum^ or when the Court riioH 
declart* it to be a ^ one for appeal^ then 
such appeal shall be allowed. 

Lord ff^esi bury, *^DoeB this easa coma 
within those numerous descriptioos ? 

Mr, Leith.^^Qmte so. This was an ap^ 
peal from the Court of highest appeUute 
jurisdiction in a Non-regulntion Province, so 
it comes e^ctly within the terms. Then, 
after providing for other matters contieo'ed 
with the security to be given, and the pro- 
ceedings forwarded, and the expenses, then 
comes Section 14. The intermediate Sections 
do not apply. The 1 4th is :-^" The orders or 
^' decrees of Her Majesty in Oounoil, when 
''duly certified, shall be enforced and exe- 
cuted under the directions of the said CourL" 

" Lord fVeUbury.—Whhi is " the §uid 
Court ?" 

Mr, Leiih.— The following words eitphiin 
it : — " By the Judge or officer by whom the 
'^ suit was origi Dally tried in the manner and 
" according to the rule." 

Lord Westbury, — That do^s not explain 
it at all. What is " the 8a%d Court ?" 

jLor^ Justice James, — Then it is all to 
go back ? 

Mr, Leiih,^To the Court of first instance. 

Lord Westbury. — Are you quite euro of 
that ? '' The said Court '' must refer u» n 
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Court previously described. What is the 
previous description ? You see you wander 
up and down in an Act of Parliament as iu 
a wood. 

Mr. Leith. — There is no immediate ante- 
cedent to that word. 

Lord Westhury, — Cannot you tell what 
«t»ie^atrf Court" is? 

Mr, Leith, — I have given my own oon« 
•iructioD that it is the Court of first instance. 
Lord Justice James, — ^You are making a 
suggestion against yourself. This seems 
clear that the Court from which the appeal 
comes is to give directions to the Judge or 
officer by wliom the suit was originally tried. 
Mr. Leith, — I think so. 
Lord Wesibury^^Th^n "the snid Court" 
is the Court appealed fi'om to Her Majesty ? 
Mr, Leith. — No doubt 
Lord fVestbury, — Then the order of Her 
Majesty should be certified and delivered to 
the Judge of that Court, and his duty it is 
to transmit the order and the directions to 
the Court of first instance. 
Mr. Leith.^^1 think so. 
Sir Lawrence Peel. — Many hundreds of 
appeals come hero. This tribunal is not 
supposed to know the practice of each 
Court. Their duty is to execute Her Ma- 
jesty*s command according to the practice of 
the Court, and if there is any error, to see 
tlittt it ia corrected. 

Mr. Leith.'^The Registrar will be able 
to state also that it is the practice here to 
send to the Appellate Court the order of Her 
Majesty in Council. 

The Registrar, — Her Majesty's orders 
eommooly say nothing about the Lower Courts. 
A{^>eala frequently come from the High 
Court of Calcutta, and their Lordships 
addresss the Judges of the High Court. It 
is then the duty of those Judges to send 
down an order to the Zillah or inferior Court 
to execute it in the province wherever it is. 
That must be so. Her Majesty always 
addresses the order to the High Court. 

Lord Westhury, — Now, Mr. Leith, having 
ascertained the prescribed order of proceed- 
iu?, namely, that this decree, made by Her 
Mnjesty in Council, should have been sent to 
the Court of highest civil jurisdiction, namely, 
the Court from which the appeal was pre- 
sented, and having ascertained the duty of 
that Court, which is prescribed in the 14th 
Sectipm of the Act of 1863,—" the orders or 
*' decrees of Her Majesty in Council, when 
''duly certified, shall be enforced and exe- 
" cuted under the directions of the said Court 
** by the Judge or officer by whom the suit 



"was originally tried," — that will be their 
duty. Now, what is the name or denomina- 
tion of the Court of civil jurisdiction from 
which the appeal was presented ? 

Mr, Leith, — The Judicial Commissioner. 

Lord fVestbury.-^Of Meerut ? 

Mr. Leith, — ^No, of the Punjab. 

Sir J. W. Colvile. — But since that there 
has been a change. 

Mr. Leith. — ^Yes; I have not explained 
that to his Lordship. 

Lord Justice James. — To which Court 
did you apply ? 

Mr. Leiih. — ^It is stated in the petition, 
" that your petitioner, on receiving in India 
" a duly certified copy of the last-mentioned 
"order of your Mftjesty in Council, duly 
" applied, under Sections 362, 234, and 235 
"of Act VIII of 1859 (in respect of the 
" execution of the said order) to the Court 
" of the Officiating Deputy Commissioner of 
"Hissar.** 

Lord Wesibury, — We must go. through 
this much more narrowly. Tell us first from 
what Court the appeal was originally pre- 
sented to the Queen. 

Mr, Leith, — From the Court of the Judi- 
cial Commissioner of the Punjab. 

Lord JVesibury, — Was that Court in exist- 
ence after you got Her M^sty's order ? 

Mr, Leith, — Yes. 

Lord Westbury. — Did you apply to that 
Court? 

Mr, Leith, — ^It does not appear on the 
face of it, further than that it appears by 
the judgment of the Court which has refused 
to execute the order of Her Majesty, that a 
copy of the decree had been transmitted, ns 
required by that Section, that is, from t}ie 
High Court. That is the only evidence I 
have. 

Sir J. W, CoMle.—WhBt I should like to 
know is whether you applied for execution 
in the Court of the Deputy Commissioner. 

Mr, Leith, — We did under the Section. 

Sir J, fV, Colvile, — For execution of 
what decre0 did yon apply ? 

Mr. Leith.^ For the execution of the 
decree of Her Majesty in CounciL 

Lord Justice James, — You did not go to 
the right quarter. 

31r. Leith. — With submission, yes. The 
High Court, that is, the Court of the Judi- 
cial Commissioner, transmitted the order of 
Her Majesty in Council to the Hissar 
Court 

Sir Montague E. Smith.--WheTQ does 
that appear ? 

25 
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Mr, Leith, — By this judgment : the judg- 
meut states it. 

Sir J, W. ColvilC'-^They trnnsmitted only 
the order as it stauds. They did uot draw up 
or amend the decree of the Court of first 
instance, nnd so send the complete decree 
down to the Lower Court. 

Mr, Leith, — They only sent a transcript of 
the original order in Couucil of Her MMJesty 
to that Court to put ii in motion; and then 
we, under the Section I have cited, Section 
862, made the application to that Court, heing 
then in possession of the record to execute it, 
and then subsequently what made the differ- 
ence of the nnme Meerut is this : it could not 
be executed by that Court, in consequence of 
its uot having jurisdiction over the property, 
and then it was, under Sections 234, 236, and 
236, remitted to the Court which had the 
local jurisdiction, that is, Meerut, and then the 
present judgment which your Lordships have 
to consider was pronounced by thai Meerut 
Court. 

Sir R. P. Collier.'— You must first get it 
from this Court. By wliom did it go ? 

Mr, Leith, — By the Registrar ; it wns 
sent direct. 1 take it, that is the ordinary 
course of practice. 

Lord Westburif, — To whom was it sent ? 

Mr, Leith, — Your Lordships' Registmr 
will say whether it has been sent to the 
Judicial Commissioner or the Governor of the 
Punjab. 

The Registrar. — The Queen's orders ore 
not sent at all by this office to the Court 
abroad. All orders are given to the agents 
of the parlies, nnd it is their business to 
serve them in the proper manner. This order 
on the face syi ir, is addressed to the Gover- 
nor-General of India, the Judicial Commis- 
sioner, or Judges of the Punjab for the 
time being. 

Sir Montague E. Smith. — It appears as 
if it had been sent to the Commissioner, and 
transmitted to the Judge at Meerut. 

Sir R. P. Collier. — There is an interme- 
diate Commissioner. 

Sir Montague E. Smith.'-What the 
Judge at Meerut says is, it had been trans- 
mitted by the Deputy Commissioner under 
tiie provisions of Section 285. 

Mr. Leith, — I am instructed by my soli- 
citor that he sent a copy of it to his client 
ill India. 

Lord Westbury. — That does not help us. 

Sir J. W. Colvile. — We do not know 
what tlie client did with it. It is evident 
that it goes to the Court of the Deputy 
Commissioner at Hissar for execution. The 



Deputy Commissioner says : — " I cannot exe- 
" cute it against this property, because this 
" property is uot in ray jurisdiction. I will 
"send it to ihe Deputy Commissioner of 
" Meerut, within whose jurisdiction it is ;"aiKl 
then the Deputy Commissioner at Meerut 
says: — " I cannot execute this decree, be- 
" cause it is a mere order of Her Majesty 
" containing declarations, and there nre no 
" mandatory words, and I do not kuow wh»t 
" I have got to execute." 

Mr. Leith. — Quite so. 

Lord Westbury. — You see you have got 
into this predicament: The Court of first 
instance, when it gets the decree, says, 
" Tliis is no child of mine, for the property 
"is not within my jurisdiction." Then you 
go to the Court whicli has the property within 
its jurisdiction, and that Court repudiates the 
decree in like manner as not being addressed to 
it The course you ought to have taken, what- 
ever that be, is contained in the 14th Sec- 
tion. Now, the 14th Section says: — "The 
order of Her Majesty shall be enforced and 
executed under the directions of the said 
Court," Now we have ascertained that that 
uncertain expression " the said Court" means 
the Court from which the appeal was finally 
brought to the Queen in Council. Therefore 
it was the duty of the parties to have brought 
the decree of Her Majesty in Council to the 
knowledge of that Court, and asked thai 
Court to enforce and execute the decree, and it 
would be the duty of the Court to give direc- 
tions for that purpose. Of course, it has do 
primary power of doing it ; but it is to be 
enforced and executed, under the directions 
of the Court, by the Judge or ofiicer by 
whom the suit was originally tried. The 
course of conduct was clear. You should 
have taken the decree of Her Majesty in 
your hand, and applied to the Judge of the 
said Court, that is, the last Court of Appeal, 
and asked that Judge to send directions for 
executing: the decree to the Judge or officer 
by whom the suit was originally heard. 
Now, have you done that ? 

Mr. Leith. — I am sorry I am not io a 
position to— 

Lord Westhury. — You appear not to bo 
in a position to say where the fault lies, or 
where the defect lies. 

Mr. Leith. — All I have is the letter to my 
solicitor, which says: — " I applied to the Judge 
" of Meerut under a certificate of the Punjab 
" Civil Court for execution of the decree,** 
without saying what Civil Court. 

Sir J. fV. Colvile. — What order do yoa 
now ask their Lordships to make ? 
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Mr, Lfith. — I had ft difficulty in fi-aroing 
it, but this is what I nsk your Lordships to 
do : — " Your petitioner now Iiumbly pi ay a 
*' that your most Excellent Majesty in Council 
" will be graciously pleased to order and 
" direct that the said Judge of Me^rut, under 
" the said i*effrcnce made ro him as aforesaid 
" by the said Officiating Deputy Commissioner 
•* of Hissar, or ilie last-mentioned Judge 
*' him$^lf, do forthwith execute the said 
" original judgment or decree of the last- 
" mentioned Judge, or that Tour Majesty in 
" Council may be graciously pleased to make 
" snch other order, directing and ordering 
** thereby possession of tlie shares aforesai«l, 
" together with mesne profits in respect there- 
" of to be forthwith given to your petitioner 
•* According to the declaration and the decree 
'*of right contained in the said order of 
"your Majesty in Council." 

Lord Westbury, — Suppose, in your per- 
plexity and difficulty, we were to do this — 
thai we were to recommend Her Majesty to 
make a supplemental order touching the 
mode of executing the decree, and that that 
supplemental otder should follow distinctly 
the language of the 14th Section; then, if 
you tfK)k that in your bands, do you think it 
will land you in safe ground ? 

Mr. Leith, — I see ihe objection whicli was 
taken by the Judge of the Court below, and 
(he distinction he draws between what he 
calls a declaratory judgment and one which 
is mandatory, in which he refers to the Code 
as defining what is declaratory rtnd what is 
mandatory, that he would have no authority 
to give eAect to a mere declaiation of right, 
unless your Lordships went on to recommend 
Her Majesty that possession should be given. 

Sir Lawrence Peel, — The objection is 
that your Lordships hnve not drawn up the 
decree io mandatory language, but only made 
n declaration. It would be quite impossible 
for your Lordships to hit the exact practice 
of every Court in every part of the world 
from which an appeal lies. It is an obliga- 
tion imposed upon idl those Courts that they 
should put the thing in tlie right course, so 
that the party may hnve his rights dechired. 

Sir J, W, Colvile,—They might take this 
over to the highest Court with a direction 
tliat the decree should be drawn in accord- 
ance, and then it would be exactly in the or- 
dinary i^ay. I thought the property in dis- 
pute iras in the hands of trustees, and that 
it was a question of your getting your share? 

Air. Leith, — Quite so ; there is no adverse 
title. 



Sir J. TV. Cohile. — Then an order on the 
trustees would be sufficient ? 

Mr, Lnlh, — It was a p^'tition with regard 
to property purchased subsequently as being 
dechiied to be part of the original estnte. I 
tliink it wouM be certiiinly the safest course 
that there should he something in the supple- 
meiitid order of a mandatory character. 

Lord Westbury, — One would de«l tender- 
ly, no doubt, with any difficulty which has 
been felt bona fide by the Judge, though the 
difficulty would have been removed if the 
subject had been better understood. But 
you know we cannot advise Her Majesty, 
when a Judge in a Court below miscarries as 
to his understanding of her order, to make 
the order more explanatory and clear, simply 
for the purpose of giving that Judge a better 
understanding of the subject. In tlie last 
52 years of my experience nt the bar and on 
the bench, I have never known such a diffi- 
culty, and yet idmost every day in the House 
of Lords, if there had been any room for the 
difficulty, it would have arisen. Nothing is 
more common than in the case of a Scotch 
decree to say " th^ir Lordships" (speaking of 
the House of Lords) *' do declare and find," 
and then follow the declorations, and then the 
direction is *'and their Lordships do direct 
" that the cause with these findings and decla- 
" rations be remitted to the Court below to 
" carry the same into effifct." There is no 
difficulty about that. I never found any 
difficulty ; and if there were difficulty that 
could reasonably be expected to be pio- 
duced, it is not likely to escape the fertile 
imagination of Scotch lawyers; I have never 
known such a thing. Well, now, to meet the 
difficulty that you feel, you must remember 
that the language of the Section (which I 
should propose, if their Lordships agree to it, 
should be followed) is this: — " The orders or 
decrees of Her Mnjesty in Council shall be 
enforced and executed." Surely those words 
involve the giving every necessary direction 
for the purpose of enforcing and executing ? 

Mr, Leith, — Quite so. I think that would 
be sufficient. 

Sir M, E, 5^iwt7A^According to their own 
piactice. 

Lord Weftbury, — No Court of Appeal 
can by any possibility tell what is the exact 
form of execution that is required. If we 
ar»* making an order, we cannot exactly tell 
what are the words that may be necessnry 
for giving effect to the order. 

Mr, Leith, — I think that would be suffi- 
cient. 

Sir Latere nee Peel, — Possession in this 
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caso means nothing more than paying orer 
money. 

j^lr, Leith, — There is some land. 

Lord Westbury, — This is an important 
matter. I am only afraid that it may open 
the door to obstruct! veuess. We must take 
great care to avoid ttiat. It is possible ihat 
the present case may have arisen from the 
circumstance (and I do noi wonder at it) that 
you have mistaken the exact course which 
ought to have been taken. It would not be 
a bad thing to have this added to a form of 
order of Her Majesty in Council in a proceed- 
ing similar to this : — " And with these 
'' declarations remit the cause to thesaid Court 
" with direction to enforce and execute the 
''order in conformity with the 14th Section 
"of the Act of 1863." 

Mr, Leith, — Quite so. 

Lord Westbury, — It is not for that Court 
to enforce and execute. I should have said 
to give directiom to enforce and execute. 
It is to be the medium of originating and 
transmitting the directions for enforcing and 
executing to the Court of first instance. 

Sir J, ff, Colvile, — You did not apply 
to the Chief Court, did you, after this 
refusal ? 

Mr. Leith. — I cannot say. It is under 
these ambiguous words, ''a certificate of the 
Punjab Civil Court.'' It does not say what 
Court, whether it was the Judicial Commis- 
sioner's, or any other Court. 

Sir R. P. Collier.^The certificate might 
Lave amounted to a direction. 

Lord Westbury. — It seems at present to 
be the conclusion of their Lordships that the 
safer way would be to let this petition stand 
over with the following minute : — " It appear* 
" ing to their Lordships that it was the duty 
" of the petitioner to have made application 
" in conformity with the 14th Section, and 
" the duty of the Judges therein mentioned 
** to have carried the directions of that Sec- 
<< tion into efiect, let tiie present petition 
" stand over until a further application has 
^' been made." 

Mr, Leith, — I am much obliged to your 
Lordships ; that is sufficient. 

Sir J. tV, Colvile. — I take it for granted 
that all the powers and duties of the Judicial 
Commissioner were transferred to the new 
Chief Court of the Punjab ? 

Mr, Leith. — Oh, yes. I take it for grant- 
ed that all causes must have been transferred 
in the state in which they were at the time 
the new Court was appointed. 

Lord Westhury, — Your clients will take 
care to understand, and it must be generally 



understood, that their Lordships do not re- 
cognise the existence of any doubt or diffi- 
culty in that which has embarrassed the 
Court below, namely, that a declaration is 
not equivalent to an order. It is the duty of 
Appellate Court frequently, and all that ic 
caA do, to make a declaration, and then the 
foi-m in which that declaration is conceived, 
and the words in which the order is framed, 
amount to a direction to the Court below to 
clothe that declaration in the proper form of 
a mandatory order, and to give effect to the 
mandatory order so expressed. It must not 
be supposed for a moment, therefore, that, if 
any difficulty arises in that form, or any 
difficulty is sought to be produced from 
having recourse to that non-existent ground 
of objection, this tribunal would fail in 
recommending Her Majesty to deal with 
such obstructiveness in tbe most serious and 
stringent manner. 



TheSth June 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, Sir 
Montague £. Smith, and Sir Robert P. 
Collier. 

Act VIII of 1869 *. U-^uriadiction-^Di^' 
puted Situation of Land. 

On Appeal jrom the High Court at Agra, 

Baboo Puhlwan Sing and others, 

versus 

Maharajah Mohessur Buksh Singh. 

A former deciaion by the Courts in India confirmed 
by the Privy Council, adjudging the land in dispute to 
be an accretion to the respondent's settled estate in 
Shahabad, was held to be a bar, under s. 14 Act VIII 
of 1859, to the jurisdiction of the Ghazeepore Court9 to 
try the present suit for the same land. 

The question with which their Lordships 
have at present to deal is that upon which 
the judgment of the High Court of the 
Nortli- Western Provinces which is under 
appeal hns entirely proceeded, piz., whether 
the Ghazeepore Courts had jurisdiction to 
try the cause, having regard to the 14th 
Section of the Code of Procedure ? That 
orticle is in these words : *'If, in a suit for 
'* land situate on the borders of the Court's 
*Mocal jurisdiction, the defendant object to 
" the hearing of the suit on the ground that 
'*the land is not iocluded within the local 
'^jurisdiction of the Court, the Court shall 
''have power to determine the point, and if 
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*^ the Court ehall find that the land is included 
"within its local jurisdiciion, it shall pro- 
" ceed to try the suit. Provided that, if it 
" be shown that the land in dispute has been 
"adjudged by competent authority to belong 
" to an estate, villnge, or other known divi- 
"sion of land, situate within the local juris- 
" diction of another Court, the Court in 
" which the suit is brought shall reject the 
" phiint^ or return it to the plaintiff, in order 
" to its being presented in the proper Court." 
The High Court of Agra have come to 
the conclusion that that Section was a bur to 
the present suit, and that it was their duty 
to act under the latter part of the Clause iu 
question. Their Lordships are of opinion 
that that was a correct decision upon the 
Section as applied to the facts of this case. 

The question, as it seems to their Lord- 
chips, is what was the res decisa in the 
former case ? In that suit an objection was 
taken similar to that which is taken in this 
suit to the jurisdiction of the Shahabad 
Court. It was treated as if the land in dis- 
pute was within Zillah Qhazeepore, or an 
accretion to land in the possession of the 
defendants, which belonged to Zillnh Ghazee- 
pore ; and it was contended that, by reason of 
a former decision of the Collector of Ghazee- 
pore, the latter part of this Section applied, 
and that the Court of Shahabad had no 
jurisdiction to entertain the suit. That was 
decided against the defendants in that suit, 
who are the plaintiffs and appellants in this 
suit 

Id order to decide that case, the Principal 
Sudder Ameen, who was the Judge of first 
instance, thought it advisable to try the 
question of jurisdiction, together with the 
merits of tlie suit, and he came to the con- 
ciusioD that the whole of the land coloured 
yellow in the map which has been produced 
iu both suits, — and it is the most favorable 
way of putting the case for the nppellnnts to 
tappoee that nothing but that land was then 
in dispute, — was an accretion to the plaintiff 
tl»e Maharnjah's settled estate in Shahabad. 
That decision was confirmed by the High 
Court, it then came here upon appeal, and 
this Board, confirming generally the deci- 
sions of the two Courts, held that, treating 
the 'whole of the yellow land as alluvial 
aceretioD, (here were grounds for giving a 
panion of it to the defendants, the present 
appellants, as an accretion to their land, 
which bad formerly, at all events, been in 
Ghaaeepore ; but that the other land, the 
portion on the other aide of the line which 
iLey drew, was to be treated as an nccretioo 



to the land marked green ; and that the 
plaintiff, the Maharnjali, in that suit, was 
entitled to recover that as an accretion to his 
settled estate ; afiHrming, therefore, with the 
above exception, all that hud been done by 
the Courts below, vu., that the land was 
alluvial land, and that it was an accretion to 
the settled estate of the plaintiff'iu Shahabad. 

Now, no doubt, it might be possible to 
suppose cases in which the decision as to the 
accretion might not necessarily be a decision 
that the land to which it was accreted was 
within the local jurisdiction of the Court 
which had dealt with it. But all these ques* 
tions must be iried with respect to the subject 
matter in the particular suit. And it seems 
to their Lordships impossible, in construing 
the Section with reference to what was iu 
issue in the former suit, to come to any other 
conclusion than that the decision did, by 
necessary implication, find that the green 
land was within the settled estate of the 
Mahari^ah in Shahabad. He came as plaintiff 
into Court ; he claimed the whole of the 
land as an accretion to his settled estate in 
Shahabnd. From the map and the evidence, 
it is obvious that, if an accretion to his land, 
it could be an accretion to nothing but the 
green land. The accretion was found to be 
an accretion to his land in the settled estate 
of Shahabad, and that proposition necessarily 
implied that the green laud was a part of the 
settled estate in Shahabad. 

It seems, therefore, to their Lordships that 
the decision of the High Court of the North- 
western Provinces was coirect ; and that 
being the case, their only duty is to advise 
Her Majesty to dismiss this appeal, with 
costs. 



The 1 3th June 1872, 

Present : 

The Rt. Hon'ble Sir Jamea W. Colvile, 
Lord Justice James, Sir Montague E. 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 

Procedure — Duties of Court-^lssues — Evidence 
(Disregard of J — Deciding on Suspicion — Fal' 
sificaiion of Bond, 

On Appeal from the High Court at CaU 
cuttaJ* 



* From the jndgment of Normim and £. JackBoOf 
JJ,, dated 9th January 1864. 
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Bnboo Bhugwan Doss, 

versus 

Baboo Hunnooman Pershad Sahoo and 
others. 

It is the duty of a Court (whether of first instance or 
of appeal) to net upon the issues and upon the proofs 
in the case, and not (upon a suspicion derived from its 
own notion of what is the habit of the people or any- 
thing else) to throw aside the whole evidence, and ^ve 
ejffect to their suspicion as if it were legal proof, more 
particularly where the suspicion' acted on is wholly 
inconsistent with the case alleged and sworn to hy the 
person in whose favor the Court has decided. 

The Privy Council observed that the plaintiff and 
his witnesses in this case had great cause of complaint 
in that they were pronounced guilty of an offence Cthe 
fraudulent falsification of a bond) on which they had 
not been heard, and not only without evidence but with- 
out allegation. 

Their Lordships are of opinion that the 
decree of the High Court of Calcutta re- 
versing the decree of the Zillah Court can- 
not be supported. 

The plaintiff's case was primd facie a 
very simple and plain one. He sued the 
defendant upou a mortgage-bond, which he 
annexed to his plaint within a very short 
time indeed after the bond became due. The 
defendant's case was that he had never bor- 
rowed any money at nil from the pliiintiff ; 
that he never hnd any transaction which 
would justify the bond ; that he had never 
put his name to the bond ; and that it wiis an 
entire forgery. This was the sole issue 
which he tendered in the Court below ; that 
is what he puts in his answer ; and that is 
what he stated in his deposition when he 
was examined as a witness in liis own behalf. 
Upon this the plaintiff culls witnesses ; he 
calls the writer of the bond, and all tlie 
attesting witnesses ; he puts in evidence a 
mooktearnamah to authorise the registiy of 
the bond, and he proves his case as com- 
pletely as it was possible for a cnse to be 
proved by evidence. Uuleas the whole of 
that evidence is to be put aside at once as 
utterly false from begiuning to end, the 
plaintiff^s case is a case not admitting of 
controversy. On the other hand there is 
this : that the defendant maintained and per- 
sisted on oath in the assertion that the sig- 
nature was not his, and he is found by both 
Courts, both the first Court and the Appeal 
Court) in this to have been guilty of deli- 
berate peijury. Moreover, both Courts agree 
in this, that for the purpose of giving more 
effect to his false statement, for the purpose 
of giving more color to his perjui*ed evi- 
dence, he signed his name to his deposition 
in a feigned hand, in order that, upon com- 



parison of tluit sijjna'ure with the signature 
to the bond, the Court might be induced to 
come to the conclusion that that signtiture 
was, as he alleged, a forged signature. Both 
the Courts have arrived at the same con- 
clusion with respect to the defendant's con- 
tention and the de/'eudaut's conduct. 

Their Lordships further observe that the 
plaintiff, upon being called upon so to do, 
put in evidence his own books and the entries 
of the transactions which wei-e connected 
with the bond, thus eunbling the defendant 
to cross-examine the plaintiff, and to put him 
to give any explanaiion of anything which 
appeared on the face of the books. As far 
as their Lordships can see upon these pro- 
ceedings, no attimpt was made to cross- 
examine the plaintiff with respect to the 
books, nor was there any suggestion made 
with reference to them such as has been 
made nt their Lordships' bar to-day by coun- 
sel, that there is something in the books 
themselves which amounts to suspicion and 
to evidence of something wrong, from which 
the corollary is that the bond itself was wrong 
and a fabrication. 

The Judge of the first instance came to 
the conclusion upon tlie evidence, seeing 
the witnesses and having an oppt>nunity of 
seeing the bot)ks, that the plaintiff had estab- 
lished his case, and gave a decree accord- 
ingly. From that there was an appeal to 
the High Court ; and there, without any 
fresh evidence, the High Court, agreeing as 
to the fact that tehre was a loan for Rs. 6,200, 
part of the Rs. 16,200, the sum for which the 
bond was given, agreeing as to the fact that 
the signature was a genuine signature, took 
upon themselves to follow a course which 
their Loidships are bound to say they have 
noticed witli great surprise and great i-egret. 
They took upon themselves, sitting In error 
from the Court below, not to deal with the 
case upon the issues and evidence that had 
been before the Court below, not to deal 
with the case upon any fresh materials, or 
any fresh evidence that was before them, but 
on a mere inspection of the document, and a 
suggestion that there was an alteration appa- 
rent in an endorsement made by the obligor 
of the bond, to frame out of their owu 
minds the following theory, rt«., that Uie 
bond was originally given in blank, bo far 
as the body of it is concerned, and that ihe 
real thing which the defendant had signed, 
and intentionally signed, was the marginal 
portion of it in the mohajunee chaiacter ; 
that he had given that with a limit, limiting 
it to Rs. 6,200 ; that then it was filled up 
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by fraud witli Rs. 16,200, instead of the 
genuine Rs. 6,200 ; and that then, or aa con- 
nected with that, without the knowledge or 
Assent of the defendant, there had been a 
fi-audulent alteration of tlie endorsement, 
from Rs. 6,200 to Rs. 16,200 ; and that, 
therefore, the whole thing was to be trented 
as a forgery, this being a theory wholly in- 
consistent with the case ever mude by the 
defendant himself. It was a case which tiie 
Court took upon itself to imngine and to 
declare proved by the mere inspection of the 
document. If, upon the inspection of the 
document, it had appeared to that Court that 
there was something on the face of it which 
required explanation, — and it does seem to 
some of their Lordships that there is some- 
thing which might properly have been in- 
quired into, — it was the obvious duty of the 
Court to have summoned the partiei*, to have 
examined the witnesses, and to have put the 
thing in train for investigation by the ex- 
amination and cross-examination of the plaint- 
iff, by the exfuninntion and cross-examination 
of the <iefendant himself, and by the ex- 
amination and cross-examination of the wit- 
nesses. The Judges, in corro>>oration of their 
theory, observe that there is a line which 
appears to have been thrown out of its 
proper pliice by the signature of a witness, 
from which they infer that the bond must 
have been written after the signatures of the 
witnesses. But no question was put to the 
writer of the bond or to the witness, nor 
was any explanation sought as to this as- 
sumed displacement. 

Tiieir Lordships cannot but think this to 
be a grave misappreliension of the duties of 
a Court, either of fit st instance or of appeal. 
It 18 their duty to act upon the issues and 
upoD the proofs in the case. Of coume, they 
must receive all evidence with careful scru- 
tiny ; if necessary, with suspicion ; but they 
most after all decide the rights of people 
according to the matters which are proved 
before them ; and it never can be allowed 
tJiat a Court is, simply upon a suspicion 
derived from its own notion of what is the 
habit of the people or anything else, to throw 
aside the whole evidence and give effect to 
their mere suspicion as if it were legal proof. 
This obviously applies with great additional 
force to a case where the suspicion acted on 
is wholly inconsistent with the case alleged 
and sworn to by the person in whose favor 
they have decided. 

Their Lordships think it right to make 
these observations, because one or two cases 
have coiue before them recently in which 



there seems to have been the same sort of 
readiness to disregard testimony in favor of 
suspicion, and because they feel that the 
plaintiff and his witnesses in this case have 
greAi cause of complaint in this, that they 
were pronounced guilty of an offence, the 
fraudulent falsification of a bond, on which 
they were not heard, and not only without 
evidence, but without an allegation. Their 
Lordships will recommend Her Majesty that 
this decree be reversed, and the decree of 
the Zillali Court affirmed ; and that the ap- 
pellant have his costs of the appeal and iu 
the High Court. 



The 14th June 1872. 

Present : 

The Ricjht Hon'We Sir James W. Colvile, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. 

Suit — Execution — Sale^*HepresentaHve^^ 
ActXXlIIof 1861 #. 11. 

On Appeal from the High Court at 
Calcutta,* 

Chowdhry Wahed Ali, 

versus 

Mussamut Jumaee. 

The Privy Council, dissentinff from the general pro- 
position laid down by the Hif|,n Court that a party sued 
m a representative character is not a party to tHe suit 
within the meaning of s. 11 Act XX'lII of 1861, 
observed that, where a decree has been properly passed 
and proceedings taken under it to obtam execution 
against a party in a representative character, there 
seems to be no good reason for saying that he should not 
be considered a party to the suit within the meaning of 
that Section, with respect to any question which may 
arise between him and the other parties relating to the 
execution of the decree; but affirmed the decree of the 
High Court and held that Act XXIII was not a bar to 
the present suit, on the ground that there did not exist 
any decree authorising an execution against the re- 
spondent's (plaintiffs) estate, and that consequently the 
question in the present suit was one not properly relating 
to the execution of a decree but to a sale under orders 
which had not the support of any decree. 

This was an appeal from the jud^rment of 
a Full Bench of the High Court at Calcutta, 
affirming a decision of the Principal Sudder 
Ameen of Patna in favor of the respondent, 
the plaintiff in the suit below. 

Tlie suit was brought by Mussamut 
Jumaee, the respondent, to obtain a declaration 
that an execution sale of certnin mouzahs 



* From Full Bench judgment, dated 18th August 1868, 
11 W. R., F. B., 1. 
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under color of a decree made in a former suit 
brought agaiost her and others bj the appel- 
lant should be eet aside, and her possession of 
the mouzahs conBrmed. 

It maj be convenient to designate the for- 
mer suit, which led to the sale complained 
of, as suit A. Suit A was itself the sequel 
of a protracted litigation, and became in its 
turn the starting point of new and intricate 
proceedings. 

The appellant, who was mortgagee of 
mouzah Majjara, hnd obtained decr^^es in suits 
against his mortgagors for the mortgage debt 
under which he attached tiieir interest in that 
mouzah. Waris Ali, the father of the re- 
spondent and the respondent and other persons 
intervened, claiming interests in the mouzah. 
Waris Ali claimed lo have advanced money to 
the mortgagors under certain bhurnanamas. 
The respondent's claim was distinct. She 
Was married to Enajet Ali, and she claimed 
certain shares of the mouzah under a pur- 
chase made previous to the appellant's mort- 
gage. Notwithstanding these claims, the 
mouzah was sold under the appellani's de- 
crees, and purchased by him. Being unable 
to obtain posssession of the mouzah, th«* ap- 
pellant brought suit A to recover it, making 
Waris Ali and the respondent and other 
persons (in all 103) defendants, charging 
them with combining to keep him out of 
possession. 

Waris Ali set up his claim under the bhur- 
fumamahs, which was ultimately held to be 
invalid. The respondent, however, estab- 
lished her title to the shares of the mouzah 
she claimed. During the pendency of suit 
A, VIZ., in January 1856, Waris All died, 
and thereupon, under the 104th Section of 
Act VIII, his heirs, vtz,, the respondent 
and her brother and sister, were entered in 
the register as defendants in his place. Thus 
the respondent became a party to the suit 
in a double capacity, which led to the con- 
fusion in the proceedings to be presently 
noticed. 

On the 29th November 1861 the Judge of 
Patna made a decree in favor of the appel- 
lant for possession, and " for mesne profits to 
" be charged on the defendants jointly and 
** separately." Although the Judge had 
*' stated in his judgment that the title of the 
respondent to the share she claimed was 
proved, and therefore ought to have decreed 
to that extent in her favor, his decree does 
not so find, nor does it separate her from the 
other defendants in the award of possession 
and mesne profits against them. 

This ill-advised and erroneous decree in 



suit A was the origin of a labyrinth of in- 
tricate and too often irregular proceedings, 
through which it is not easy to find the way 
to a definite end. 

The respondent Jnmaee, amongst others, 
appealed against it to the High Court On 
the 10th July 1^63 that Court gave judg- 
ment to the effect that, it having been ad- 
judged by the Judge at Patna that Jumaee 
had a good title as purchaser to the share of 
the mouzah claimed by her, she was needless^ 
ly made a party to the suit, and it was 
ordered that she should be released from it, 
with costs. 

This judgment undoubtedly went too far 
in releasing Jumaee altogether from suit A, 
as her learned counsel, Mr. Cowie, fairly 
admitted ; because the grounds on which it 
proceeded do not touch her liability in her 
representative capacity as one of the heirs of 
Waris Ali ; but apparently the decree stands 
unreversed — a circumstance which it is mate- 
rial to bear in mind. 

Although no attempt appears to have been 
made to review or alter this decree, proceed- 
ings, now to be noticed, were taken, by force 
of which the sale (sought to be set aside in the 
present suit) of Jumaee's private estate to 
the appellant, as purchaser under his own 
decree, took place. They are succinctly de- 
scribed by the Chief Justice in the follow- 
ing extract from the judgment now under 
appeal : — 

" On the 17th August 1863, Wahed Ali, 
'* the then plaintiff, applied to the Court at 
<< Patna to execute the decree which he had 
'* obtained for mesne profits. Jumaee, tlie 
** present plaintiff, appeared upon that ap- 
'' plication aud urged that, accotxling to the 
«' decree of the High Court of ihe 10th of July 
** 1863, she had been wholly discharged from 
^ liability. Wahed Ali admitted that she 
" had been discharged by that decree so fiup 
*< as her private interests were concerned, but 
" contended that she remained liable as one 
*< of the heirs of Waris Ali. The Judge of 
** Patna took that view of the case, and ou 
*< the 6th October 1863 ordered a sale of thnt 
" part of the property which belonged to her 
'' own right, and which had been attadied in 
" execution of the decree. On tl»e 7 ilk of 
<< October 1863, the plaintiff petitioned the 
" Judge, contending that even if she iR^ere 
" liable as heiress of her father, she oould 
<* only be liable under Sections 203 and 2 i 1 
"of Act VIII of 1859, to the extent of 
** assets inherited from him. On the a^xne 
** day the Judge ordered the petition to be 
'' rejected ; aud, en the following day, the 
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'' 8(ii of October 1863, the plaiotiff's own 
*^ portion of the property which had been 
'* attached under tlie execution against her 
*^ in her i*epre8entatiye capacity, was sold 
" under the execution, and Wahed Ali, who 
" was then the plaintiflT i^ the suit, became 
" the purchaser under his own decree. Nu- 
*' merous other proceedings took place to 
** which it is not necessnry to refer. It is 
^ sufficient to say that, on the i6th of March 
'* 1864, the Judge confirmed the sale. 

^ The present plaintiff petitioned the High 
*' Court against the order for execution and 
" the sale of her property ; and, on tlie Sih 
" of July 1864, the High Court ordered that 
" the decree of the 5th of October 1863 
*' should be amended by declaring that the 
" present plaintiff was only liable to the assets 
** inherited fi-oiu her father, so thnt, in fact, 
^ the order under which the plaintiff's private 
*' property was sold in execution was so far 
*' altered that it did not justify the f>ale which 
*' took place under it on the 8 th October 
" 1863. 

^ The plaintiff again appealed to the High 

^ Court against the order of the loth of 

*' March 1 864, confirming tlie sale undt*r the 

" execution ; and, on the 30th of Januni*y 

** 1865, the Court declared that the sale could 

^ hold good only if the plaintiff had received 

'' assets from her father's estate, and in that 

'' case only to the extent of the assets so 

** received. The case was therefore remand- 

'^ ed to tlie Judge to make inquiry upon that 

" point. The Judge upon thati*emand found 

" thai the plaintiff had inherited nothing 

** from her fatlier, and on the 27th of May 

" 1865 set aside the confiimaiion of the sale. 

"From that order Wahed Ali appealed to 

"the Hit^li Court ; and, on the 18ih Septem- 

^ her 1 865, a division l>ench held that as the 

'^ sale had been confirmed, there wa4 no power 

''to cancel it ; tliat the two orders of the 8t!i 

"of July 1864 and the 30th Jnnunry 1865 

"were wrong; and they advised Wahed Ali 

" to apply to the High Court for a review of 

"tlie order of the 30tli of Januaiy 1865. 

" Wnhed Ali acted upon that advice, and np- 

" plied for a review of the judgment of the 

"30th of January 1865, and, on the 28th of 

"September 1866, the division bench held 

" I hat I he sale could not be set aside except 

*'bya suit by the present plaintiff in the 

"Civil Court. Thoy amended the order of 

"the High Court of the 30th of Jaiiuaiy 

" 1 865, aud the order of the Judge of tiie 

"27th May 1865, and restored and confirmed 

''the Judge's order of the 15th of March 

" 1664, by which the sale had been confirmed." 



The above summary seems to be in sub^ 
stance correct, except tliat the order of the 
8th Jnly 1864 appears to i>e, techniciilly, not 
an , order to amend the decree, but to declare- 
in tlie execution proceedings what was the 
limit of Jumaee's liability under it. 

The i-esult, so far as a result can be extri- 
cated from those involved and contradictory 
procoedings, appears te be, that whilst the 
High Court held the sale of Jumaee's private^ 
property to be utterly wrong, and at first 
ordered it to be set aside, they, in the end, 
reveraed their own orders, on formal grounds, 
leaving the order for sale and confirmation to 
stand, but suggesting to JunMee to obtain^ 
redress by a new suit. 

Accordingly, she broitght the present suit 
and obtained the concurrent judgments of the 
Courts o\' India in her favor, which the- 
appellant now seeks to reverse r 1st, on tlie 
merits ; and, 2nd, on the ground that it was 
not competent to the respondent to bring this 
suit. 

On the merits it was at first contended 
that she was personally Hnble in suit A for 
having acted in concert with the other defend- 
ants to disturb the appelUnt's possessitm. 
Their Lordships, however, think that not 
only is this liability unsustained by the evi- 
dence, but the amended decree, in any view 
of the amending ortler, absolves her from it. 

It was next contended thnt she had received 
assets from her father, Waris Ali, and was^ 
therefore liable. It was scarcely insisted 
thnt any had descended from her father, but 
it was strongly urged thnt from the time of 
his death to the end of suit A, a period of 
five years, she was in joint possession, with 
her co-heirs, of the mouzah which was the 
subject of suit A, aud must therefore have 
received profit^^, which she was bound to ac- 
count for. It is sufiicient to say that their 
Lordships can discover no clear nnd definite 
proof, either in suit A or in the present Suit, 
that this was so ; nnd the Courts 1>elow having 
assumed to the comrary. ii is impossible their 
Lordships can now, for the first time, find the 
fa(;t of such fioss^psion. 

The case is thus reduced to a question of 
procedure, viz,, whether it wns competent to 
the respondent to bring the present suit. The 
ap|>ellant's contemion is founded on Section 1 1 
of Act XX III of 1861, which, among other 
things, enacts tiint "any question arising 
"between thepnrties to the suit in which the 
"decree wns pis^, aud relating to the exe- 
"cutionof the decree, shall be determined 
" »»y <»rder of the Court exeruting the deciee, 
" and not by a separate suit, and the order 

26 
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<* passed by the Coort shall be opened to 
** appeal." 

Tliis enactmeot waa undoubtedly passed 
for the beneBciftl purpose of checking need- 
less litigation, and their Lordships do not 
desire to limit iis operation. They therefore 
feel bound to say they are unable to assent to 
some of the reasons on which the High 
Court hare founded their judgment. Thoy 
cannot concur in the general proposition, 
that a party sued in a representative charac- 
ter is not a parcy to the suit within the 
meaning of Cliiiise II of the Act of 1861, 
which is, as the Chief Justice observes, to be 
read as part of Act YIII of 1859. 

The 203rd Section of Act VIII makes 
express provision for the manner of execu- 
tion in such cases, viz. (1) against the goods 
of the deceased person, and (2) in certain 
events against the defendant *' to the extent 
"of the property not duly applied by him, in 
'* the same manner as if it bad been against 
" the de/'endaut." 

It is obvious, therefore, that a party in a 
representative character is so distinctly a 
party to the suit, that under certain conditions 
his own private^ property may be nttacheil 
and sold. It is true, that to fix him with 
this liability, it must he shown that he has 
received property of the deceased, of which 
he has failed to prove a proper disposition. 
But these things are all cognizable, and pro- 
per to be ascertained in the suit in which the 
decree is made, during the progress of the 
execution proceedings founded upon such 
decree. 

It does not seem to their Lordships to fol- 
low that, because all the provisions relating; 
to execution cannot be applied to a defendant 
sued ill a representative character, such a 
defendant cannot be regarded as a party to 
the suit within the meaning of such of them 
as may be applicable to his case. 

It may be true that " ci oss-decrees" can- 
not be set off between parties to suits in 
different characters under Section 209 ; and 
that decrees cannot, in the first instance, be 
enforced by imprisonment against a party sued 
only in a representative character under Sec- 
tion 201. But it may be observed, that in a 
case where there is a finding that the property 
of the deceased has not been properly applied, 
and when the decree under Section 203 may 
be executed against the defendant to the ex- 
tent of the property wasted, as if it had been 
against him personally, there would seem to 
be no inconsistency in holding the Clause 
relating to imprisonment to bo applicable. 

In II case then, in wliidi a decree has been 



properly passed, and proceedings taken under 
it to obtain execution against a party in a 
representative character, there seems to be 
no good reason for saying that he should not 
be considered a party to the suit with respect 
to any question which may arise between him 
and the other parties relating to the execu- 
tion of tlie decree, within the meaning of the 
11th Clause of the Act of 1861. 

But their Lordships consider that there are 
other grounds upon which the judgment in 
the present case may be supported. In their 
view it is not satisfactorily established that 
there is an existing decree which warranted 
any execution whatever against the respond-^ 
ent. It has been already pointed out that 
the original decree was amended by the Hiuh 
Court on appeal, by a decree directing Jumaee 
to be released from the suit altogether. This 
decree was obviously erroneous, for it is clear 
she ought not to have l>een released from tlie 
suit in her representative character as one of 
the heirs of Wuris Ali, but only in her own 
personal capacity. The decree releasing her 
from the suit altogether was, as the Chief 
Justice observes, probably so drawn up by 
mistake. Still it was so drawn up, and it 
does not appear to have been ever formally 
set right. It is true that by the order of the 
High Court of the 8th July 1864, upon 
Jumaee's own appeal against the order for 
sale of her private estate, the Court, by de- 
claring that her liability under the decree as 
one of the heirs of Waris Ali extended only 
to such property as she might have inherited 
or received as such heir, implied and affirmeil 
that she was liable to this extent. But thij> 
order was made, not on an appeal against tlie 
decree, but against the order of sale made iii 
the execution proceedings. In point of form, 
therefore, the decree releasing her altogether 
was left standing ; and although the midtuke 
may have been in substance corrected by tlie 
order of the 8th July, that order was not 
acted upon by the present appellant ; and, on 
the contrary, it was at his instigation swept 
away by the subsequent proceedings abuTe 
referred to. 

U tiiat order had been acquiesced in and 
acted upim by the ap(>eliant, it might perhaps 
have been regarded as a virtual amendment 
of the decree, but even in that case the stile 
of the respondent's private estate, of which 
she now complains, could not properly linvc 
taken place under it. However, the uppt^U 
hint refused to acquiesce in it, choosing to 
rely on his strict ri^ht ; and upon his objec- 
tion that in point of procedure it was vrron^ 
and could not affect the orders of sale o£ the 
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6th October 1863, aud of coufirmation of the 
15th March 1864, it was set aside, or ai least 
declared to be without force. 

When, therefore, the appellant insists that 
the present suit is uot competent, because the 
questions relating to the execution ought to 
liave been determined in the former suit A, 
his objection, which relates only to procedure, 
may, their Lordships think, be properly met 
by the counter-objectiou that in point of 
procedure his own decree in suit A is inefflBC* 
tual, as actually drawn up, to support any 
execution against Jumaee, and that the pro- 
ceedings whidi may have virtually set it 
right, and wttrranted some execution, have 
lost all efficacy for that purpose by his own 
acts. Tlieir Lordships cannot find, after the 
incongruous procee«liiigs above describtnl, 
that there exists any decree authorizing an 
execution asainst the respondent's estate ; 
and consequently the question in the present 
suit is one not properly reUtlng to the exe- 
eution of a decree, but to a sale under orders 
which have not the support of any decree. 

Their Lordships, therefore, being of opinion 
tliat the decrees under appeal are substantially 
just, and that under the peculiar and excep- 
tional cireamstanoes of the case Act XXIII 
of 1861 was not a bar to the suit, will humbly 
advise Her Majesty to tiffirm the decrees, and 
to dismisB this appeal, with costs. 



The 14th J^ne 1873. 

Pte$€nt : 

The Hon*ble F. B. Kerap and F. A. Glover, 
Judges. 

Ex9emtion of Deeree (for JAmdi)-^ Portion takm 
by Oooemment for Rtdkoay Purposes ^SepO' 
raie Suit for Compeneaiion-money. 

Case No. 109 of 1872. 

Miseellaheous Appeal from an ordft panned 
by the Judge of ii^Pergunnahe, dated 
the 6tk January 1872. 

Shamaoonnissa Begum (Decree-holder), 
Appellant^ 

versus 

Mirtunjoy Bose (Judgment-debtor), 
Bespandents. 

Baboo Bhofoany Chum Dutt for Appellant. 

Hr. B. E. Twidale for Respondent 



Wliere a decree provided that the jadgment-debtor 
was to execute a conveyance to the decree-holder of 
certain lands, and did not provide that way money was 
to bo paid by the judgmentKlebtor — ukld that the 
decree-nolder miut brin^ a separate suit to recover the 
compensation-money which represented the portion of 
the land which had been taken by Government for 
Kailway purposes subsequently to decree, and for which 
the judgment-debtor could not execute a conveyance. 

Kemp, J. — A preliminary objection has 
been taken by Mr. Twidale, tbe pleader 
for the respondent, the judgment-debtor, to 
the effect that the decree which this Court 
has to construe, and whicli is now sought to 
be executed, provides that his client, the judg- 
ment-debtor, was to execute a conveyance to 
the decree-holder, Shumsoounissa Begum, 
for certain lands measuring 36 beegahs 12 
cottalis 8 chutiacks 5 guudnhs ; but that 
subsequently the Government, for Railway 
purposes, took a portion of that land, or 
3 beegahs 13 cottahs 11 chuttacks, for which 
compensation was paid by Government 
amounting to Rupees 4,850-2-7, and subse- 
quent interest raised that sum to Rupees 
5,113-3-6, which the judgment-debtor, it is 
alleged, has received from Government The 
decree does not provide, and this is admitted 
by the pleader for the appellant, that any 
moneys are to be paid by the judgment-debtor; 
and if the land has been taken by Govern- 
ment, it is obvious that the judgment-debtor 
cannot execute a conveyance for that portion 
of the laud which has been taken for Railway 
purposes. It is admitted that he has exe- 
cuted a conveyance for the remaining portion 
of the land decreed, and therefore the decree- 
holder must bring a separate suit if ho 
wishes to recover the compensation-money 
which represents the land which has lieen 
taken by the Government for Railway pur- 
poses. 

The appeal must be dismissed with costs. 



The 14 th June 1872. 

I^esent: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Decree—ExecuHon^Atfachment (of Judgment' 
debtor's Moneys in Deposit in ths CoUeetorateJ. 

In the matter of 

Kristo Doss Eoondoo (Deoree-holder), 

Petitioner^ 

versus 

ladro Narain Cbowdhrj (Judgment-debtor, 
Opposite Party. 
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Baboo Aukhil Chunder Sen for petitioner. 
No one for Oppf»8ite Purtj. 

Petitioner obtained a decree in satisfaction of which 
he applied to the Subordinate Jud^e to attach certain 
moneys in deposit in tlie Collectorate to the credit of his 
judgment-debtur. The Subordinate Judge moved the 
Judge to apply to the Accountant-General to have the 
sum atrached, but the Judge refused to do so on the 
ground that the money had been confiscated by Govern- 
ment. Hrld that the* Judge ought to make the desured 
apphcation to the Accountant- GeneraL 

Kemp, J, — This is an application by 
Baboo Kristo Doss Kooudoo. It appears 
that he obtained a decree in 1869 against 
Indro Nai-ain Roy. In satisfaction of that 
decree, he applied to the Subordinate Judge 
to attach certain moneys in deposit in the 
Collectorate to the credit of his judgment- 
debtor, Indro Narain Roy. The Subordi- 
nate Judge moved the Judge to apply to the 
Accountant General for authority to have the 
sum in question which was entered in the re- 
gister of deposits attached. The Judge, how- 
ever, has held tltat, inasmuch as the sum in 
question has been confl^^cated by the Govern- 
ment, the word used in the vernacular order 
of the Judge being 9^, therefore this sum 
cannot be attached at the instance of the 
j udgment-creditor. 

We think that the Judge ought in this 
case to make the desired application to the 
Accountant-General under Seciion 29 of tlie 
Kules for the observance of Jud<:es, Magis- 
trates, and other Judicial officers, published 
by the Accountant-General of Bengal under 
the authority of the Government of ludin. 
The Judge will, therefore, be directed accord- 
ingly. 

The 15th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Act XIV of 1859 *. 20 — Limitation — Execution 
— Bona fide Proceedimg — Making alive Decree 
once dead. 

Case No. 110 of 1872. 

Miscellaneous Appeal from an order passed 
by the Offieialing Judge oj Hooghly, 
dated the 9th January 1872. 

Kalla Chaud Paul ( Judgmeut-debtor), 
AppeliafUy 

versus 

Maharajah Dheernj Mahntab Cbnnd Bahadoor 
(Decree-holder), tiespondtnt. 



Baboo Umbica Chum Bose for Appellant. 

Baboo Juygodanund Mookerjee for Re- 
s|>ondent. 

Where the execution of a decree is once barred by 
lapse of time, no subsequent executions, albeit not 
objected to on the part of the debtor, can make the 
decree alive again. A ** proceeding" under s. 20 Act 
XIV of 1859 roust be a proceeding wliich is not at the 
time barred by limitation. 

Glover^ •/. — The decree in question in this 
case was passed in the year 1821. Varioas 
npplicHtions for execution were made at 
different times, of which it is only necessary 
for this ease to notice one of the 26th or 
28th of January (it does not clearly appear 
which) 1862. The next application was 
on the 11th February 1865. Between that 
date and the present application, Uiere have 
been several executit)us, in two of which 
sales of the debtor's property have been 
effected, and all of which were admitteiUy 
within time, countmg from February 1866. 

The Judge has decided that the decree is 
not 'barred now, although it was admittedly 
so in February 1865, because there have 
been bona fide proceedings taken within 
three years next preceding the present ap- 
plication, and that under Section 20 Act XIY 
of 185£ tliis was all thai was to be looked to. 

In appeal, it is contended that the Full 
Bench decision in the case of Biaheshur 
Mullick versus The Maharajah of Burdwan, 
10 W. R., F. B. R., 8, applies, and that a 
decree once haiTcd by limitation, as this was 
in I860, cannot be revived by any subsequent 
process of executi(»n. 

An attempt was made on behalf of the 
respondent to show that the decree was not 
barred in February 1865. It was argaed 
that the time began to run from the 13th of 
February 1862, and not from the 28tb of 
January of that year, and that, therefore, the 
application of 11th February 1865 was not 
barred. 

Now, in the first place the Judge distinctly 
states in his decision that both parties ad- 
mitted that the decree was dead in February 
1865 ; but were we to decide the point, the 
decree-holder could ^et no advantage. On 
the 28th January 1862, the decree*holder 
was told to proceed with his execution ; and, 
in pursuance of that permission, he applied 
on that day for the arrest of the heir of the 
judgment-debtor. The order refusing this 
is dated Februaty ISth. The decree-holder 
wishes to count from this date, but he ought 
not, we think, to be allowed to do so. Xhe 
application toairest thejudgment-debtor*a Keir 
was a totally illegal one, audthedecree-iholder 
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must have known it to be so ; it looks very 
like aa attrmpt to add a few mure days to 
the Hmitiitiou time bjr a proceeding wiiicli 
CMiiuot be said to Lave beeu made bond fide. 
We must take it as a fact, both admitted and 
proved, tliat iu Februiirj 1866 the decree 
WHS barred by the three years* law of limiia- 
tioii. 

The question then is, does the Full Bench 
ruling apply ? The Judge holds thut it does 
not, and iliat all that n Court has to do is to 
•ee whether the application last mnde was 
ill timt*, and whether the former pixMseedings 
were such thut under tli^m processes of 
execntion would have lawfully i^isued if the 
applicntion had been opposed. In other 
words he holds that the present application 
is not barred, because, less than three years 
ago, a prior application luid beeu made, which 
was not opposed by the judgment-debtor on 
tlie plea of limitation. 

The case i-eferred to the Full Bench was 
of precisely a similai* nutnre to the one now 
before Of*, and the decree-holder, we observe, 
was the Maharnjah of Burdwau. The Judge 
took precisely the same view of the law as 
is now taken by the Judge who tried thit 
case. Tlte reference to the Full Bench was 
made by the Division Bench Judges in these 
words : — " The facts are that execution of iho 
''decree was at one time biitTed by the 
''application of the statute of iimitaiions, 
"and that subsequently to this time the 
"judgment-debtor suffered elfectaal proceed- 
" ings to be taken in execution, so that, as 
^the case bow stands, such proeeediiigs have 
" been taken within three years next preced- 
" ing this present appiieatioii fiir execution." 

We can st^ no diffisrenee between the 
eii»e6, and think that the decision of the Full 
Bench applies. 

The action taken by the decree-holder in 
Febmary 1865 was not a *' proceeding" in 
tht) terms of the law, inasmuch as a " pro- 
ceeding" must be one not burred by limitu- 
tion, and this wns already burred by limitation, 
and might have been successfully opposed 
on that ground if the debtor had come for- 
ward The fact, that the debtor did not 
oppose it, would not make it a proceeding 
viHler Section 20 Act XI Y of 18o9. 

We consider it to be settled law that, 
where the execution of a decree is once 
barred by lapee «»f time, no subsequent exe- 
caiioiiB, (tlbeie not objected to on the part of 
tlie debtor, can make tiie decree alive again. 
JL ^ proceeding" tinder the Actmust be a pro- 
ceeding which is not at the time barred by 
limiUtian. 



We reverse the de«ision of the Judge, and 
deelure that the deci^e-holder is barred by 
liipse of time from executing his decree. 
Costs 2 gold mohurs. 



The I7th June 1872. 

Prsent : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Onus Probandi — Plea of Lakheraf, 

Cases Nos. 1314 and 1315 of 1871. 

Special Appeals from a decision pasxed by 
the Judge of JtssorCy dated the 3U/ July 
1871, mttdifying a decision of the Subor^ 
dinate Judge oj that distriei^ dated the 
21th March 1871. 

Groonomonee Dossee and others ( De feud- 
am s), Appellants^ 

versus 

Riyah Burrodakant Roy Bahadoor (Pliun- 
tiff), Respondents 

Baboo Grija Sunher Mozoomdar for 

Appellants. 

Baboos Obhoy Chum Rose and Ashootosk 
Dkur tor Respondent. 

The rule which, in cases where the defendant pleads 
lahkeretf\ lays on the plaintiff the ohm of prorinc that 
the land ii nM, is not inflexible but may be luiered 
according to circumstances, as in this case where the 
defendant admitted plaintifTs title as landlord and never 
set up any plea ef iakheraj until years alter the aait waa 
brought when a second Ameon was deputed to the spot 
to make a local enquiry. 

Glover y •/.— Thesb cases have been the 
subject of moi'e than one remand to the Court 
below. The only question on which tliey wei'e 
on the last occasion sent back to the Judge 
was to find wlietlier a eerlain quantity of land 
measuring 97 beegahs loot tab 12 chittacks was 
the lakheraj land of Kris to Ch under Ghose, 
or mill land belonging to the plaintiflF. The 
Judge has now found that the lauds are the 
m&l lauds of the plaintifl; and thnt being so h^ 
sent back the case to the Court of first in- 
stance to have a proper rent assessed upon it. 
The only substantial point taken in special 
fipfieal is that the Judge has not carried out 
the order of remand which directed him to 
place the onus of proving thai tiie iaitd was 
mal upon the plaintiff. With regard to lliis 
we observe that the Judge, in more than one 
phice in his decision, does distinctly say lihat 
he considers that the pUiiitilf has pfiov^ his 
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case with regard to the lands being ma/; in 
one place he says :— ** The plaintiff doe« show 
that they formed part of the gantee held by 
the defendant «a wa/," and in another place h. 
gays : — ** I think tliat the plaiutifi must be held 
to have shown that the 97 beegahs, namely, 
68 heegahs 3-1-4 cottahs in Tripoorapore, and 
28beegnh8 18J cotiahs in Karnakali formed 
part of the defeniiant's rem-paying ^an/^c." 
He likewise says tliar he has paid du« atten- 
tion to the High Court's order as to wh«»m 
the burden of proof was to be laid on, and it 
mu8t be supposed that he did pliice the ohuh 
on the pUintiff, and that he considered that 
the plaintiff hn<l proved his casp. No doubt, 
he likewise makes several remarks in his judg- 
ment which would tend to show that he is of 
opinion that the onus ought to liave been laid 
on the defendants. 

We may observe here that the rule which, 
in cases where the de^ndant pleads lakheraj, 
lays th** onus of proving ihat the land is tndl, 
on ihe plaintiff, is not inflexible, but may very 
reasonably be altered under a particular state 
of circumstances, and we think that in this 
case the?e circumstauces exiBt. When the 
suit was first brought, the defendant never 
set up any ph-a at all of lakheraj^ but him- 
self admitted the plaintiff** title as landlord 
and claimed the land under special tenure as 
pnrt of his gantee tenure* It was only year* 
after, on the occasion of a seoond Ameen be- 
ing deputed to the spot to make a local en- 
quiry, that he turned round and cUimed a 
part of the tenure as his lakheraj land. With 
regard to the other objection taken tliat there 
was no sufficient legal evidence that this land 
formed part of tlie defendant's gantee tenure 
as mdl, and that it was necessary to prove this 
by spt^crfic evidence, we think on this point 
that the Judge has come to a finding of fact 
on the evidence, and we cannot interfere in 
sperial appeal. 

The appeal is dismissed with costs. 



The 1 7th June 1872. 

Pte$eni : 

The Hon*ble F. B. Kemp and F. A. Glover, 
Judges. 

Execution-- Conflicting Decrees-^Last to pre- 
nailSesne Profits, 

Case No. 101 of 1872. 
Miseellaneous Appeal from an order passed 
by the Judge of Dacca, dated the 9th 
December 1871, affirming an order of 
the AJoonsiff of Naraingunge, daUd the 
2\Uh Nonember 1870. 



Aunund Mohun Haei^h and others (Decree* 
holders) ,^ Appellants^ 

versus 

Shibo Soonduree Dabea and others (Judg- 
ment debtors), Respondents, 

Baboo LuUit Chunder Seia for Appellants. 

Baboo K a ft hie Kant Sein for Res^tondents. 

Where a decree of 1865 confirmed on appeal hv the 
High Court, decided that the entire land which wna 
decreed to H in 1861, And on which H now dainied 
wtutHal (both the suits being between the same parties), 
belonged to T, although the suit in which the last decree 
was passed was for a share onlj — Hhld that the last 
decree most supersede the first for all the purpoaea of 
this execution suit, and that H could not get wutHat on 
land declared to belong to another and different estate. 

Glover, J, — Wb do not tliiuk tliat we can 
interfere in tliis case. The Judge has found 
by a comparison i»f maps and other evidence 
that the land decreed to tlie Hazrahs in 1861 
is identi<*al with that afterwards decreed to 
the Thiikoors in 1865. This is a finding tha( 
we must accept, this being n specinl appeaL 

How the latter decree was possible in the 
face of the former decree of 1861, both snits 
being between the same parties, it is useless 
now to enquire. As n matter of fact, the 
decree of 1866, which was confirmed on ap- 
peal by tlie High Court, decided that the laud 
on which the Hasi-ahs now claim wassilat 
l>elonged not to tlieir talook but to another 
estate. The decree uppears to liave included 
tlie entire land, although the suit was for » 
share only. 

Under these circumstances, it would seem, 
as decided by the Judge, that Uie last decree 
must supersede the first for all the purposes 
of this execution suit, and that the Hazrahs 
cannot get wassilat on land which has b^eu 
derlured to beloug to another and ditfereut 
estate. 

Tlie appeal is dismissed ; but, under tha 
circumdtauct'S, we make no order as to costs. 



The 18t1i June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover^ 
Judges, 

Rajbaree JoteSuit to establish Title and por 
Possession'^Oniis probtiudi. 

Case No. 19 of 1872. 

Special Appeal Jrom a decision passed hy 
the Additional Subordinate Judge tjf 
Dacca, dated the Hth September 187 i, 
reversing a decision of the Moonsijf ajf' 
Luchragunge dated the 29th June 1871. 
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Mussamut Mtsree Bewa (Defendant), 
Appellant^ 

versus 

Bam Doolal Biswas an;! others (Plaintiffs), 
liespondenis. 

Baboo Umbicka Churn Banerjee for 

Appellant. 

Baboo Doorga Mohun Doss for 

Respondents. 

In a salt to establish pUiotiff's title to and for posses- 
sion of a jote which was admittedly the Raj-bar^e jote 
of defendant's ancestor, the real point in the case is, how 
such a jote came into the hands of the plaintiff, and the 
pwttf is on him to show that defendant's ancestor or his 
lieir relinquished the jote to the zemindar, and that the 
zemindar had authority to pnUnn the iote to the plaintiff. 

Kemp^ J. — The plaintiff in this ease, spe- 
cial respoudeut, sued to establish her title 
nml for possession of a jote. On the plaint 
it appears that this jote was formerly the jote 
uf one Ashkur Khan, and it is described in 
the plaint as Mudafut Ashkur Khan Rjotee 
Baree. The plaintiff had been unsuccessful 
io a possessory suit under Section 15 Act 
XIV of 1859, and the present suit is there- 
fore brought to establish the plaintiff's title. 
Tlie oiitM, therefore, is plainly on the plaintiff. 

The first Court, the Moonsiff, dismissed 
the plaintiff's suit. He held that it was ad- 
mitted that this was the joie of Ashkur 
Khan, and that tiie defendant, special appel- 
lant, had acquired this jote by inheritance, 
lie being related to Ashkur Khan, and that 
he was in possession. The plaintiff's suit 
was, tlierefore, dismistted. 

In appeal the Subordinate Judge has al- 
together lost sight of the real point in the 
case, namely, as to how this jote, which is 
described as a Ryotee Baree jote, a jote 
which a person would not relinquish easily, 
has come into the hands of the plaintiff. 
There is evidence on the record— of course 
we cannot i^efer to that evidence — but there 
is evidence of the fact that the defendant 
IK in possession. Even nmnDgst the witnesses 
for the plaintiff there are two or thr^e men 
referred fo in the decision of ihf Mo«>nsiff 
nrho adroit this ; but be that as it may, the 
Subordinate Judge ought to have tried the 
real point in this case, namely, how ihis jot**, 
admittedly the jot« of Ashkur Khan, the 
ancestor of the defendant, came into the 
imnds of the plaintiff! 

The case being one in which the plaintiff 
h*9 to establish his tiile, he must clearly 
«bow that A!>hknr Khan or hi?* heir relin- 
qaulied the jote to the zemindar, and that 



the zemindar had authority to " puttuu " tliis 
joie to the plaintiff. The case must, there- 
fore, be remanded, and the Subordinate 
Judjre will try it with reference to the above 
remarks. 



The 18th June 1872. 

Present : 

The Hon'ble H. V. Bay ley and W. AinsHe, 
Judges. 

Limitation — Bond fide Proceeding to keep Decree 
alive — Service of Notice in another District 

Case No. Ill of 1872. 

Miscellaneous Appeal from nn order passed 
bif the Subordinate Judge of Dinage^ 
porCf dated the SOth December 1871. 

Bajeeb Lochun Saha Chowdhry (Decree- 
holder), Appellant^ 

versus 

Mr. James Vilford Masseyk (Judgment- 
debtor), Respondent^ 

Baboos Sreenath Doss and Kalee Kishen 
Sen for Appellant. 

Baboos Romesh Chunder Mitter and Reuh 
Beharee Ghose for Bespondent. 

In this case an application for execution of a decree, 
filed within eight days of the expiry of the period of 
limitatioUf was held to be a bondfiak proceeding to keep 
the decree alive, though the notice upon the judgment- 
debtor, which had to be served in another district 
throuffh the Court of that district, had not actually been 
served upon him. 

Bay ley y J. — I ah of opinion that this 
appeal ought to be allowed and the order of 
the Lower Court reversed. 

The main ground of the Lower Court's 
judgment is that the suit is barred by limita- 
tion, inasmuch as the decree-holder took no 
bona fide and effectual proceedings to enforce 
his decree within the period allowed by the 
law of limitation, vt>., three years. 

The decree is a decree of the High Court 
dated the 24th August 1863, and the appli- 
cation for execution was filed on the 16th 
August 1866, that is, within eight days of 
the expiry of the period of limitation. The 
notice upon the judgment-debtor had to be 
served in a different district, that is, in Bhau- 
gulpore, and the notice Was sent ther^ in 
September 1866 and returned on the 23rd 
November 1866. It appears that there was 
no one who could point out the judgment- 
debtor, onfl Mr. Masseyk, and the notice was 
stuck up at his abode. 
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On the 3rd October 1866, the decree^holder 
was required to deposit the Ameeo's fees 
within three days, and it appears that on the 
26ch October the case was strack off. The 
order striking off the case merely says that 
the case is struck off ; no reason is there given 
OS to why it is struck off*, but in another part 
of the same paper it is said because the decree- 
holder had failed to comply with the Court's 
order to deposit the Ameen's fees. 

The Lower Court has found that no notice 
was actually served on the judgment-debtor, 
and upon that the Lower Court argues that 
the decree-holder took no effectual proceeding 
to enforce his decree. This is really the gist 
of the Lower Court's judgment. Speaking 
for myself, I am not at all prepared to sny 
that in all cases the mere fact of the actual 
service or non-service of a notice upon the 
judgment-debtor decides: the question ns to 
whether the decree-holder's proceeding to 
enforce his decree is bonAJide or not. Every 
case must depend upon its own circumstances. 
In this case, the notice had to be served in a 
different district, and the duty of serving it 
there was entirely that of the Court The 
objection that the notice was not served on 
the judgment-debtor was not taken till the 
very last stage of the proceedings, viz., till 
December 1871. It is, however, suggested 
by the pleader for the respondent that the 
impression of the judgment-debtor possibly 
was that twelve years was the period of limit- 
ation for execution of the decrees of the 
High Court, and that thus the judgment- 
debtor might have been misled, and thus not 
taken the objection earlier ; but no such ex- 
planation wiis tendered at the time when the 
objection was taken. Again, it appears thnt 
the judgment-debtor throughout the Ameen's 
proceedings nnd throughout the whole litiga- 
tion was cognizant of the nets of the decree- 
holder, and in some cases consented to those 
acts, such as in postponing the Ameen's 
measurement, and so forth. 

We have been referred to certain decisions 
in Volume XIII, Weekly Reporter, page 83, 
Volume XIV, Weekly Reporter, page 112, 
Volume IX, Weekly Reporter, page 529, but 
in none of these cases are the facts similar to 
those of the present case. For instatice, in 
those cases the notice had to be served within 
the jurisdiction of another Court by the con- 
current Court as here, and this is a matter 
requiring the diligence of the concurrent 
Court and not of the decree-holder. Inde- 
pendent of this, I would observe that in 
regular appeals of this kind, a finding by 
one Division Bench upon certnin general 



fficts and upon the evidence of a partieular 
case, does not necessarily bind another Divi- 
sion Bench in a case somewhat similar upon 
those general facts to come to the same con- 
clusion, but that it is (^>en to each Court 
upon the peculiar features of the case before 
it, and upon its own estimate of the value of 
the testimony given in it, to arrive at its own 
independent concltision. 

Looking, therefore, essentially to the con- 
duct of the decree-holder, who in this case, 
it seems to me, was all along more or less 
endeavouring to enforce his decree, and who 
under the circumstances above stated cannot 
be affected by any return of any officer of 
the Bhaugulpore Court, over the-proceedings 
of which he had no possible control, I an^ 
of opinion that the dectee in this case is not 
barred by the law of limitation. 

I would, therefore, reverse the order of the 
Lower Court and allow execution to proceed. 

I would notice that the case appears to- 
have been several times struck off— -on the- 
21st November 1866, 29th March 1867, 1st 
June 1867, 29th June 1869, and the 9th 
July 1870. These dates very curiously 
coincide with the dates when explanatitm of 
pending execution cases beyond six months 
is required in the quarterly statements. It 
has also to be observed that although an appli- 
cation for revival of the case was made oa 
the 29th December 1867, that is, at the very 
close of the year, the case was not restored 
till January 1868, so that the case was not 
a pending case at the close of 1867, but was 
so after eight days of 1868. Further, in two 
instances the same order which struck tire 
case off* the file passed an urgent i*equi8itioii 
for the return of the notices which Wfrt» 
ordered to be issued by the other Court, and 
without which return the record could not 
be complete. 

The costs will be assessed at 10 Gold 
mohiirs. 

Ainslie, J. — The only point before us in 
thi^ case is, whether the application of the^ 
16th August 1856 and the proceedings taken, 
thereon are sufficient to keep the decree nliv^e. 
I think, under the circumstances stated l>y 
Mr. Justice Bayley, that they are. Much 
reliance has been placed upon a case reported 
in Weekly Repoi'ter, Volume IX, page 527, 
in which Mr. Justice Phear inferred front 
the long interval that elapsed between 
the dates of the successive applications For 
execution and the several orders striking tltc 
case off* the file, that the proceedings wer^ 
not bond /ide, and held that when a fii-st 
application for execution is not carried to a^ 
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soccessfal terminatioD, before asking for a 
secoDd, the decree-holder is bound to show 
why the steps previously taken by him in 
execution had not led to a full discharge of 
the debt We do not exactly know what the 
nature of the decree in that case was, whe- 
ther it was for money or otherwise. No 
doubt in many cases there is reason to believe 
that decrees for money are allowed to remain 
unsatisfied, and are merely kept alive by 
means of certain colorable proceedings taken 
at considerable intervals, either with the 
object of swelling the amount due thereon 
by the accruing of interest until, the debtor 
is unable to save his property ft*om a sale in 
execution, or merely for the purpose of hold- 
ing them as a convenient form of bond ; and 
in such cases it can be inferred from the delay 
that takes place in execution that the proceed- 
ings are not bond fide: bat the case now 
before us is quite different. It is perfectly 
true that, in the first instance, upwards of 
two years and eleven months were allowed to 
elapse before the first application for execu- 
tion was made, but there was nothing in the 
nature of the decree in this case whi<£ would 
lead us to question the good faith of the 
decree-holder, on the ground of delay in 
proceeding with the execution of his decree. 
There were no costs or mesne profits on 
which interest was accruing. It appears to 
me that the decree-holder has been, ever 
since the year 1866 and down to the present 
time, endeavouring to carry out the execu- 
tion of his decree, and that there has been no 
second interval of delay such as that noticed 
ill Mr. Justice Phear's judgment above refer- 
red to. 

When application for execution of the 
decree was made in 1866, notice under Sec- 
tion 216 was sent to the Bhaugulpore Court 
with a view to its being served in that district 
I do not think that it was absolutely neces- 
sary for the decree-holder to attend for the 
purpose of assisting in the service of the 
notice in that district. No doubt a decree- 
hoi der must render assistance where such 
assistance is needed, but in the present case 
there is nothing to show that he was called 
upon for help. The Court of Bhaugulpore 
seems to have undertaken the service of the 
notice and to have been satisfied that there 
was a proper service. And even if it were 
true that tlie service was iucomplete, there is 
nothing to show that the decree-holder knew 
or had reason to know this to be the case. 
The return shows that as no one was found 
in the house of the judgmenudebtor, the 
notice was stuck up on the door of the 



house, and a paper purporting to be a certifi- 
cate of certain residents of the village to this 
effect was brought into Court It is alleged 
by tjie judgment-debtor that the notice was 
not actually served on him, and it is attempt- 
ed to prove that there was no chowkeydar 
called Dobay (the name which appears on the 
proceedings). Even assuming that there was 
no such chowkeydar, I think the judgment- 
creditor need not be supposed cognizant of 
any fraud practised on the Conrt at Bhaugul- 
pore by the serving officer ; he was entitled 
to assume that the return made by the Bhau- 
gulpore Court to the Dinagepore Courts was 
a true one, and all proceedings founded on 
such an assumption might be bond fide pro- 
ceedings though it should afterwards turn 
out that the return was false. 

I agree in reversing the order of the Lower 
Court and allowing ti^e execution to proceed* 



The 18th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Unregistered Transfer of Tenancy — Recogni' 
iion by Zemindar-^ Payment of Oovemment 
Revenue by tiiird Party, 

Case No. 17 of 1872. 

Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
24th August 1871, affirming a decision 
of the Moonsijff' of Memary^ dated the 
ZOth May 1871. 

Bam Gobiod Roy (Plaintiff) Appellant^ 

versus 

Dushoobhoojah Debee and another 
(Defendants) Respondents. 

Baboo Mohendro Nath Mitter for 
Appellant. 

Baboo Rash Beharee Ghose for 
Respondents. 

A landlord, by haTing allowed the bhidb paid into the 
Collectorate by a third party to be carried to his credit, 
wafl held to have clearly recognized the transfer from 
the tenant to the third party, although such transfer 
had not been registered. 

Kempi J> — We think the special appeal 
must be dismissed. The plaintiff, special 
appellant, purchased at a sale for arrears of 
Government revenue Talook Bahadoorpore, 
No. 5537 in the towjee. The present suit 
is brought for arrears of rent for the years 

27 
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1»74 U> i277 a^ftluti Ao^d Ali. Aolid AU 
did nol Appetf , bat a -tbird party, one Dashoo 
Qjfth Debee, did appear and pleaded that she 
had pucohased from Aokd Ali, and that she 
had fMiid a portion of the GoverDment reve- 
tiue or Rfl. 33 into the Ck>llectorate at 
various tixaes during the years 1274 to 12T7, 
and tliat the plaiatiff had permitted tliese 
sums tiius paid into the Collectorate to be 
carried to his credit. She, therefore, prayed 
that credit might be given her for this sum 
of Rs. 33. 

The first Court gave the plaintiff a modi- 
fied decree for Rs. 34-1-2 out of the sum 
claimed. The first Court remarked that, 
as the pleiniifi* had received the rents paid 
by the third party iato the Collectorate, he 
had by that act acknowledged the transfer by 
AoWd AU to Dashoo Ojah Debee. 

The 8e<M)nd Court oonci^rred in the deei- 
sion of the Moonsiff. 

The grounds taken in special appeal are 
that the purchase by Dashoo Ojah Debee not 
having been registered, the plaintiff is not 
bound to recognize her as his tenant, or to 
acknowledge any payments made by hei* into 
the Collectorate as payments made on account 
of the tenure, and that any payments made 
by Dashoo Ojah to the Collectorate for 
Government revenue were made without 
any legal necessity and as such were volun- 
tary payments. It is clear in this case that 
the plaintiff has allowed the sums paid in by 
Dashoo Ojah Debee into the Collectorate 
between 1,274 and 1277 to be cnrried to the 
credit of his account as payments for arrears 
of Government revenue, and thereby pre- 
vented the sale of the property. We think 
that by tliis act tlie plaintiff has clearly re- 
cognized the transfer from Aolad AU to 
Dashoo Ojah Debee. In this view of the 
case, we confirm the decision of the Court 
below, and dismiss the special appeal with 
costs. 



The 18th June 1872. 

The Han'ble F. B, Kemp and F. A. Glover, 
Judges, 

Decision on the MeriUt — Res Adjudicata^EvU 
dence. 

CaseNo. 9of 1872. 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the \9ih Sep^ 
temher 1871, affirming a decision of Me 
Monnnff of Mannickgunge, dat^d the 
^mh June 1871, 



RuounoQ Kishea Sen (Fhuotiff) ApfeUamS^ 

Vfirsus 

Mr. J. P. Wise (Defendant) Respondent. 

Mr. R. 7*. Allan and fiaboo Rash Baharee 

Ghose for Appellant. 

Mr. C. Gregory and Hahooe NulUt Chundtr 

Sen and Hem Chunder Banerjee for 

Respondent. 

ThQ first Covrt dismisaed this suit for rent as Uarred 
under Act VIII of 1859, s. 2. on the ground that the In- 
booletU on which plaintilF sued had been decUved inadmis- 
sible in a fc^n^ suit. TUe Lower Appelli^ Cw^ beld 
the first ^ Court wrong in holding the suit barred as 
res adrttdieata^ but considered the former decision a strong 
piece of ^idence annist plaintiff, and dtsmisaed his suit 
op the evidence^ Hbu> ^i apwM upp^l t^ there h^d 
been a decbiou on t^e merits. 

Glover^ J. — We tkinfc >tfaat this special 
appeal must be disralssei. The suit was for 
an'eors of r-ent, and the Moonsiff dismissed 
it on the gr^nind tbat, in a fi^rmer sait between 
tjie same parties, the habooieut on whidi the 
plaintiff sued was declared inadmissible, and 
tiiis decision he lield to be a bar to the 
plai title's claim uotler Section 2 of Aet YIII 
of 1859. 

The Judge, on appeal, considered that the 
Moonsiff vfisA wrong in holding the claim of 
the plaintiff barred as res adjudieatOj but held 
that the former decision was n strong piece 
of evi4enoe against tlie plaintiff. He uphf^ld 
tlie decree of tlie Court below. 

Mr. Allan, who appears for the specisl 
appellant, contends that there has been no 
decision on the meriiss that the decision in the 
former suit was no evidence at all against 
the praseat fiUintiff, or at M events that it was 
not evidence of such a character as the Judge 
had consideivd it to be ; and that the f>coper 
course for the Judge to have pursued on 
finding that the M oonsiff had wrongly held 
that tlie suit was bai'red, was to have 
remanded the case to the Court of fir»t 
instance to be tried on the meints. 

This objection, we observe, was not iaken 
in the grounds of special appeal ; the only- 
objection there taken is as to tlie weight 
allowed bj the Judge to the decision in the 
i-ent suit for the years 1274 and 1275. 
Now, the Judge has nowhere stated that the 
decision in that suit is an estoppel, or would 
in any way prevent the plaimiff from 
succeeding in this suit if he could establish 
his case. He says in one part of his decision, 
after holding that the Moousiff was wrottg ia 
cotisid^riiig the suit barred under Section 2 
of AotVlIiof 1859, ''still the auit must 
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be dismissed on ilie merits." No doabr, the 
decitioo of Ae Judge is a verj short one, 
and he has not entered into what these merits 
are ; but still he gives us to understand 
that he has considered the evidence in the 
case, and has treated tlie- decision in the 
Act X suit as part of tlrnt evidence. He 
says :^" He (U»e plaintiff) is bound \yj that 
decision until he can in any way get over it,^^ 
which we understand to mean that, if he can 
produce any evidence lo estubiish the v^did- 
itj of the kabooleut which was rejected 
in the former suit, he, the Jud^e, would be 
prepared to consider that evidence ; but that, 
as no such evidetice haii been adduced, he 
thinks that the plaintiff's snit must fail. 
There appears to be no grounds of special 
appeal in this case, and the appeal mtist be 
dismissed with costs* 



the 18th June 1872. 

Pte$ent : 

The Hon'ble H. V. Baylej and W. Ainslie, 
Judgei, 

Bvidene&^Depoi^itioH of Strmnq Peon--Report 
of Nazir-^Exieutiom'-^SaU, 

Case No. 108 of 1872. 

MisoeUaneons Appeal from an wdtfh pasted 
by the Snbordinate Judge of Dimagep6re^ 
daied ike i7th January 1872. 

Meah Khan and others (Judgment-debtors) 
Appellaniiy 

versus 

Narain Chunder Chowdhry and others 
(Decree-holders) RcBpondents. 

Mr. R. T, Allan and Baboo Jugodanund 
Mookerjee fbr Appellants. 

Baboos Unnoda Pershad Banerjee^ 
Rajendar Misree^ and Rajendar Boee for 
Bespondents. 

The same rule which holds that the depoeition of the 
Berying peon on oath is evidence, also holds that the 
report of the Nazir not being upon oath or on anything 
on which perjury can be charged, is not evidence. 

The market-value of a property is not the value which 
ought to be taken as the stanouurd at an auction-sale 
in execution of a decree, where the purchaser ordinarily 
gets neither a title nor the title-deeds as in a private 
aale, bat only the right, title, and interest of tb6 jndg- 
meat-debtor at the time of sale. 

Bay ley f J. — This is a siilaple case. Under 
Sectiou 257 Act VIII of 1869 objection 
is taken that the stde is invalid owing to the 
proclamation not having been advertized on 
the spot, and that material ii\jurj has resulted 



therefrom, the sale having realized a smaller 
price than what the property would otherwise 
liave done. These are the two objections 
which Baboo Jugodanund in opening the case 
took. He also stated that certain papers 
refeiTcd to bj the Lower Gouit were not on 
the records. 

N<yw, as to this last matter, we havd te 
observe that if the papers were not 
forihcoming, it was for the party who tdkes 
the objecti<m and requires thefn to support it, 
to ascertain earli«>r, either by asking this Cotirt 
to send for tliose papers from the Lower Court 
or by otiier means, as to whether they really 
existed on the reei»rd. In tiie absence of 
any such attempt, we must take that the 
papers wltioh the Lower Court refers to did 
exist on tlie records before it. It is not for 
the Court to conduct cases for parties in snoh 
matters ; they must do that themselves. 
Nor does ic seem that any objection was 
taken hs to these papers when they were 
referred to by the Lower Court 

Now, the whole case here turns upon the 
evidence. We have heard the evidence from 
the first to the last, and we are clearly of 
opinion that the evidence on the part of the 
purchaser is trustworthy and that on the part 
of tl>e judgment-debtor unreliable. 

It is contended that the Lower Court had 
no right to make a general assertion without 
giving reasons as to why it ci'edits the state- 
ments of one set of witnesses and discredits 
those of another ; but the reason is clear on 
the face of the judgment The Snbordinate 
Judge clearly says that the witnesses on behalf 
of t^e judgmestMlebtor are his dependants, 
get their livelihood from kim^ and are there«> 
fore interested and subservient witnesses. 

The serving peon deposes to the service of 
the notice; but it is argued by Mr. Allan that 
the report of the Nazir shows that no notice 
was actually serVed. Now, the same rule 
which holds that the deposition of the serving 
peon on oath is evidence, also holds that the 
report of the Nazir not being upon oath or 
on anything on which peijury can be oi»arged 
is no evideuce. Here^ however, there is not 
only the evidence of the serving peon but it 
is supported by that of Bughoobur Chowkee- 
dar, who states that the parties were present 
These two are independent witnesses. They 
have no connection with either party; and we 
are of opiuion that upon the whole the notice 
is proved to have been duly served. No 
evidence is given as to the inadequacy of the 
price fetched by the sale, and it follows 
therefore that the saie must stand. 

We -would furtlier notice tlmt the mu'ki^^ 
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value of a property is not the value which 
ought to be taken as the standard at an auction- 
sale in execution of a decree. In a private 
sale the purchaser gets a title and the title- 
deeds. In an execution-sale he ordinarily gets 
neither, but only the right, title, and interest, 
whatever that might be, of the judgment- 
debtor at the time, which in many instances 
has been seen to lead purchasers to great loss 
and ruin. 

Mr. Allan also takes an objection that the 
notice was not served in the Judge's Gut- 
cherry. Now, there is not the slightest trace 
on the record that this objection was taken 
before; and, if it were really a good objection, 
the Judge's Cutcherry was the place where 
it ought to have been taken and substantiated. 
On all these grounds, we dismiss this appeal 
with costs. 



The 19th June 1872. 
Present : 

The Hon'ble F. B. Kerap and F. A. Glover, 
Judges, 

Limitation — Adverse Possession — Alluvial 
Lands -- Temporary Settlement — Co'Sharers. 

Case No. 8 of 1872. 
Special Appeal from a decision passed by 
the Judge of Dacca, dated the \st August 
1871, affirming a decision of the Moon- 
siff of Manichgunge, dated the 20th 
February 1871. 

Bissessuree Dossee (Plaintiff) Appellant, 

versus 

Kalee Koomar Roy (Defendant) Respondent, 

Baboos Sreenath Doss and Kishen Dyal 
Roy for Appellant. 

Baboo Jogendro Nath Bose for Respondent. 

Where one co-sharer manaj^ the property, and, in 
the absence or daring the minority of the other co- 
sharer, obtained from the Collector a temporary settle- 
ment in his own name of chur lands accreting to the parent 
estate^-HBLD that the latter was entitled to participate 
in the temporary settlement, and that the possession of 
the former under that settlement was not adverse to 
the latter. 

Kemp, J, — The plaintiff is the special ap- 
pellant in this case. The suit was to estab- 
lish her right to participate in the settlement 
of certain chur lands. It is alleged, and 
not disputed, that the plaintiff's father Nobo 
Coomar Roy, and the defendant's father Ram 
Coomar Roy, were first cousins, and held the 
parent estate as co-sharers; that, after the death 
of Nobo Coomar, the plaintiff's mother suc- 
ceeded to his moiety, and after her death the 
plaintiff succeeded to her father Nobo Coo- 
mar's share ; that durmg the plaintiff's mi- 



nority the defendant managed the property 
for her ; that in the year 1263 the plaintiff 
came of age, and in that year the defendant 
made over to the plaintiff her rights in the 
parent estate, including the right to partici- 
pate in the settlement of the chur lands ; 
that during her absence at Jessore, the de- 
fendant has obtained a temporary settlement 
of those lands from the Collector in his own 
name. The plaintiff therefore brings this suit 
to establish her right to a share in the tempo- 
rary settlement which has been effected with 
the defendant in respect of these chur lands. 

Both Courts have found that the plain- 
tiff's suit was barred. In appeal it is con- 
tended that the Lower Courts are wrong 
in applying the law of limitation to the 
plaintiff's claim, and that the possession of 
the defendant under the temporary settlement 
obtained in the absence of the plaintiff cannot 
be considered as adverse to the plaintiff. 

We have heard the argument on both sides, 
and a decision has been referred to by the 
pleader for the appellant, to be found 
in the Gap No. of the W. R., page 149, 
which in our opinion precisely fits the pre- 
sent case. It is very clear that the title of 
the plaintiff in the persent estate is not dis- 
puted ; the temporary settlements which the 
defendant, in the absence of the plaintiff, or 
during her minority, has obtained from the 
Collectorate in his own name, does not in 
any way bar the plaintiff's title to participate 
in that settlement, and the possession of the 
defendant under this temporary settlement, 
is not, according to the ruling referred to 
above, a possession adverse to the plaintiff. 

The decision of the Courts below is there- 
fore reversed, and this appeal decreed with 
costs. 



The 19th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Jitdges. 

Jurisdiction — Review (of Predecessor's 
Judgment). 

Cases Nos. 20 and 21 of 1872. 

Special Appeals from a decision passed by 
the Subordinate Judge of East Burci- 
wan, dated the 3rd May 1871, affirming 
a decision of the Moonsiff of Kulnahy 
dated the 2\st June 1870. 
Kangalee Churn Josh (Plaintiff) Appellartt^ 
versus 
Dursunee Dossee and others (Defendants^ 
Respondents. 
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Bahoos Sham Lall Miiter and Mohendro 
Lall Sealy for Appellant. 

Baboo Jogendro Nath Base for Respondents. 

A Sabordinate Jadge has the power under the law 
to review the decision of his predecessor, although the 
power is one which should be exercised very sparingly. 

Glover^ J. — Wb do not see any renson to 
interfere with the decision of the Court 
Mow in this case. The objection taken by 
tlie pleader for the special appellant is simply 
M to the weight of the evidence and as to 
the infereitces drawn by the Subordinate 
Judjse from that evidence. A Subordinate 
Jadge has the power under the law to 
reyiew the decision of his predecessor; and, 
although this is a power which sliould be 
exercisetl very sparingly, there is nothing 
ill^l in the exerci.xe of it. This ground of 
appeal, therefore, fails. As to the evidence 
of possesdioD, the Subordinate Judge has, 
iifier hearing the witnesses, come to the con- 
clusion that the possession of the debtor- 
defendants was not as koorfa ryots of the 
plaintiff, and that their possession would not 
therefore prov« the plnintiff's possession. 
Tlie whole question appears to be one of face 
with which there can be no interference in 
special appeal. The appeals are dismissed 
witli costs. 



Tlie 20th June 1872. 

Present : 

T\ie Hon'ble Sir Richard Couch, JT/., 
Chief Justice, and the Hou'ble W. Ainslie, 
Judge, 

Jurisdiction (of Mofussil Small Cntuttt Courts) 
—SuitMuttder Registration Act XX of 1866, s. 53. 

Reference to the High Court hy the Offi- 
dating Judge of the Small Cause Court 
at Jessore, dated the lOth April 1872. 

Sreemunt Sen, Plaintiffs 

versus 
Gorai Gazee, Defendant, 

M ofosail Small Cause Courts can t ike cognizance of 
«att« t»rought under s. 53 of the Registration Act XX 

Case. — This is an anplication under sec- 
tion 53 of Act XX of 1866 on the part of 
ibe obligee Sreemunt Sen, phiiutiff, to re- 



cover Rs. 30 secured under a bond, dated 
6th Choitro 1276, executed by the obligor 
Gorai Gazee, the defendant in the cause, and 
registered under Section 52 of the said Act. 

The question arises whether Small Causa 
Courts established in the Mofussil under Act 
XI of 1865 can take cognizance of such 
quasi suits as are contemplated under the 
above-m»*ntioiied Section 53. Before the 
passing of the decision in the case of Nil 
Comul Banerjee versus Modhoo Soodun 
Chowdliry and othei-s, reported in page 479, 
Weekly Reporter, Voluraw XIV, no doubt 
was ever entertained as to the jurisdiction of 
the Mofussil Small Cause Courts to entertain 
such suits and enter judgments, when the 
amounts claimed were below Rupees 500: 
Vide Keshub Lall Mitter versus Mosabdy 
Mumlnl, page 11, Weekly Reporter, Volume 
IV, Small Cause Conrt References. It is 
only since the trial of the above case, 
doubts have arisen as to the competency 
of these Courts to try those cases, and the 
Hitfh Court, in its letter No. 634, dated 6th 
March 1872, has brought to the notice of this 
Conrt the above decision evidently with a 
view to direct the attention of this Court to 
the point under consideration. 

Even after the passing of the decision 
above adverted to, I entertain no doubt as to 
the jurisdicton of this Court to take cogniz- 
ance of suits brought under Section 53 of the 
above Registration Act. That Sectiou em- 
powers the obligee to present a petition within 
one year after the money became payable 
**toany Court which would have hud juris- 
diction to try a r^ular suit for such obliga- 
tion for the amount secured thereby ;" and 
such obligation is to be verified in the maimer 
required by law for the verification of plaints. 
It is also further provided that on "the pro- 
duction in Court of the obligation and of the 
said record signed as aforesaid, the petitioner 
shall i»e entitled to a decree," &c., &c., and 
lastly it is enacted " that such decree may be 
enforced forthwith under the provisions for 
the enforcement of decrees contained in the 
Code of Civil Procedure." 

Now it is to be observed that this Court 
is the proper Court where a regular suit for 
a money-claim under any obligation must 
be instituted under Section 6 of Act XI of 
1865, if the sum wanted to be recovered is 
l)elow Rupees 500 ; and as the sum secured 
under the obligation now before the Court is 
Rupees 30 only, a regular suit for its recovery 
must be brought in this Court. Consequent- 
ly, such a money-claim under the peculiar 
obligation registered under Section 52 must 

28 
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be brought in this Court under the provisions 
of Section 53. Further, this Court enter- 
tains suits under verified plaints and enforces 
its decrees under the provisions laid down in 
the Civil Procedure Code, and therefore it is 
fully competent to discharge all the duties 
enjoined in Section 53, Therefore, under 
the provisions of the law as laid down, no 
objection can be taken to the jurisdiction of 
this Court to entertain suits of the class 
provided for iu Section 53 of the above 
Registration law. 

Then let me see whether the decision of 
Nil Komul Baneijee versus Modhoo Suddun 
Chowdhry above referred to, is a precedeut 
fipplicnble to the Mofussil Small Cause 
Courts ill reference to the cases under Sec- 
tion 53. That case was decided by their 
Lordships sitting in the original side of the 
Court on a reference from the Calcutta Small 
Cause Court, which is governed by the pro- 
cedure laid down in Act IX of 1853. The 
Calcutta Small Cause Court can neither 
entertain suits under verified petitions nor 
can enforce its decrees under the provisions 
of the Civil Procedure Code, and is not 
therefore competent to discharge the duties 
to be observed in trying suits under Section 
53, wherein plaints are to be verified and 
decrees to be enforced under the provisions 
of the Procedure Code. It is in considera- 
tion of these circumstances that their Lord- 
ships have held that the Calcutta Small 
Cause Court cannot take cognizance of suits 
of the nature provided for in the above Sec- 
tion of Act XX of 1 866. 

Thus, though I hold on the grounds stated 
above that this Court cau entertain this suit, 
still as the question mooted is one of vital 
importance affecting the jurisdiction of the 
JVIofussil Small Cause Courts, I beg most 
respectfully to submit the point for the con- 
sideration of the Honorable Judges of the 
High Court for an authoritative ruling on 
the point. 

Contingent on the opinion of the High 
Court, I enter judorment for plaintiff under 
Section 23 of Act XI of 1865 for Rs. 31-10 
against the defendant. 

The Judgment of the High Court was 
delivered as follows by — 

Conchy C, J. — The grounds of the deci- 
sion in the case quoted are not applicable to 
the Mofussil Small Cause Courts. The 
letter of the 6tli of March 1872 appears to 
4iave been* founded upon an imperfect citation 
of the case in Mr. Broughtou's work. We 
are of opinion that the suit can be enter- 
tained. 



The 20th June 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, 
Chief Justice^ and the Hon'ble W. Ainslie, 
Juiige, 

Sale in execution of Decree — Auction-purchoMer^" 
Mortgage — Admission by Judgment-debtor — 
Estoppel — Evidence. 

Case No. 13 of 1872. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 5th October 1871. 

Musst. Imrit Kooer and another (Plaintiffs), 
Appellants J 

versus 

Lalla Debee Per^hnd Siut;h and others 
(Defendauis), Respondents, 

Baboo Mohesh Chnnder Chowdhry for 

Appellants. 

Baboo Hem Chunder Banerjee for 
Respondents. 

The purchaser at a sale bv auction in ezecntioa of a 
decree is not in the position of a person who takes a con- 
veyance direct from the party, and is not therefore bound 
by a statement made by the judgment-debtor on some 
previous occasion in a mortgage to which the ancdon- 
purchaser was himself a party. The admission, ao far as 
It can be considered as his, may at the utmost be used 
only as evidence against him. 

Couchy C i/.— In this suit the case of the 
plaintiffs was thai their husbands and the 
defendaut No. 3 were living sepnratelj, and 
that the plaintiffs were the lieirs of tlieir hus- 
bands, and they claimed to be entitled to the 
husbands' shares of the property which had 
descended from the common ancestor, Brijo 
Lall Sahee. The defendants Nos. 1 and 2, it is 
stated in the plaint, had become the pur- 
chasers in executiou of a decree which ha<l 
been obtained against the surviving brother. 
Rum Bhunjun. That being the naturei 
of the plnintifTs claim, and the presumption 
being that the three brothers wei*e undivided, 
the burden of proof was upou the pluiuiiifs 
to }'how I hut tliey had become separate in 
estate. 

Now the oral evidence which thej gave 
for that purj'ose is in reality of no vulue. 
They called sevend witnesses, ihe first of 
whom only has stated thit the brothers liv- 
ed separately, one beegah apnrt, and they 
also bad their food separntely. He also 
stated that the rent collections were made 
according to each of their shares in the pro- 
perty. He described himself as one of their 
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tenants, but he appears on cross-examiua- 
tioD to have been a tenant not of the brothers 
bui of Shtb Suukur Siihee, who was n four- 
aiina sharer in tiie mouzah. That renders 
bii gtiitHtneiit about the way in which ihe 
collections were made by ihe brothers of 
little or no vuIuh, because it does not appear 
what ineiins he had of knowing iiow thti col- 
lections were made, nor does he speak so 
precisely about it as to reader his testimony 
of DO importance. 

The next witness stated that the sons 
separated a year after the death of Brijo 
Ltill Sahe«', and when he was cross- exnmin- 
ed, he said that they separated in his pre- 
sence, that he did not see any deed of se- 
paration drawn up between them, but saw 
tiieir household utensil;} divided. 

The third witness snid that '* the brothers 
separated a year after the death of their 
father in food and house. They have di- 
vided all their property. This division took 
place in my presence. I cannot say in what 
sliares tlie lands of Sessai were divided;'* 
and then he said, "a deed of partition was 
drawn up between them in my prei*ence. I 
cannot say whether it was registered. It was 
drawn up twelve yetirs ago. I was not a sub- 
scribing witness to it.'' Bis account being 
then tliat he was present on the occasion and 
knew that they divided all their property, he 
«annot say in what shares they did it; and 
although a deed was drawn up, he was not 
a subscribing witness to it. 

The fourth witness was Toolsee Tewaree, 
and he also says that the brothers separated 
a year after their father's d^-ath in food and 
property; but on cross-exiimintiiion it ap- 
peared that whnt he knew of it was not from 
being present or any knowledge of his own, 
bat his having heard of the division of the 
property: and another witness was called 
who stnted in like manner thnt he heard that 
tiiey separated a year after the father's death. 
Another witness miikes a similar statement 
tliat they sepiirate«l, a year after the father's 
death, in food and property, but he says that 
**tliere was no deed of partition drawn up 
when the sons of Brijo Lall separated. I 
cnnnot say lo whose shnre that plot of land 
in Muuzoh Sessai has fallen." 

Thus we have one of the witnesses saying 
that he did not see any deed drawn up, al- 
tboujch he was present at the separation, 
others snying positively that there was a 
deed, and a third saying that there was no 
deed : and then we have not only no deed 
prodaced, but apparently no attempt made 
to search for it or to account for its non-pro- 



duction. This is the evidence upon which 
the plaintiffs ask the Court to come to the 
conclusion that the three brothers separated 
in estate. 

Then reliance is placed upon the mort- 
gage to the defendants Nos. 1 and 2 in which 
the widow of one of the brothers joined, and 
it is said that there is a statement by the par- 
ties at the time which shows that there bad 
been a separation. 

Now, the defendants are not bound by 
statements made by those persons. They 
are purchasers at the sale by auction in exe- 
cution of the decree. They are not in the 
position of a person who takes a conveyance 
direct from the party. They are, therefore, not 
bound by what the judgment-debtor may 
have stated on some previous occasion. At 
the utmost it would be nothing more than 
evidence ; certainly, it would not c<»nclude 
them. But they were also themselves par- 
ties to this mortgage, and on that ground 
the admission, so far as it can be consid red 
as theirs, may be used as evidence against 
him. 

We think it is of no real value and gives 
no assistantse to the plaintiff's case, because 
we must look at the surrounding circum- 
stances. Here was a mortgage made to the 
defendants for the purpose of paying oft a 
debt due from the estate of the three brothers, 
and the defendants, if they could avoid com- 
ing to any decision as to what was the real 
state of the family, would be acting wisely 
in doing so. If the widow of the deceased 
brother was willing to join in the mortgage, 
the defendants were in the position that 
whatever the estate of the family was, whe- 
ther it was joint or whetlier the brothers 
were separate, they got a conveyance which 
would give them a good title. It cannot be 
considered that they were making an ad- 
mission as to the state of the family which 
would bind them for the future and prevent 
them from contesting the title of tlie widows 
which is now set up. The case which the 
plaintiffs make by the oral evidence would 
not justify the Court in coming to a conclu- 
sion in their favor and reversing the decree 
of the Lower Court in which it has been held 
that the three brothers were undivided and 
that the property descended, upon the death 
of the two, to the survivor. We think that 
was a right decree and ought to be confirmed 
with costs* 
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The 20tb June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Decree — CotininictioH — Tnheritnnce — Shradhs — 
Future Offeringg of Jujmaiu— Existing 
Offerings. 

CaseNo. 23of 1872. 

Special Appeal from a decinon passed by 
the Subordinate Judge of Dacca, dated 
the 16th September 1871, reversing a 
decision of the Moonsiff of Kaleegunge^ 
dated the 23rd May 1871. 

Pudma Looliun Surmn Agra^Yanee 
(DefendaDt), Appellant^ 

versus 

Goluck Chunder Surmn Agradanee and 
otliers ( Plaintiffs), Respondents. 

Baboo ^ullit Chunder Sen for Appellant 

Baboo Sreenath Banerjee for Respondents. 

Where the Lower Appellate Court held that the plain- 
tiffs (co-sharers) had established their claim in ru/fU qf 
inheritance to certain share of the offerings of the m- 
jwan*— Held that the effect of the Lower Appellate 
Court's decree was not to declare the plaintiffs entitled in 
future to obtain from the Jujmans a share of the offer- 
ings to that extent, bat only to a share of the existing 
offerings. 

Kempy J, — This is a snit brotight Iiy the 
plaintiff to recover a 7-annas 6 gundahs 
2 cowries 2 krants share of certain articles 
and money held in deposit, being the offer- 
injrs of the jujmans of both parties on 
cenain occasions of shradhs. With the 
plaint a list of the articles in deposit is given, 
and the names of the parties in whose charge 
these articles are, are also given ; the fotal 
value of the articles thus deposited beino* 
Rs. 143, of which the phiintiff claims, as 
already stated, a 7-aDnas 6 gundas 2 cowries 
2 krants share, the suit being valued at 
Rupees 68 and some annas. 

The ffrst Court dismissed the plaintiff's 
suit. On appeal, the Subordiimte Judge of 
Dticca has held that the plaintiffs have proved 
that iheir share is 5 annas 13 gundas 
1 krant in right of inheritnnce, and the 
allegation of the defendant tiiat he put chased 
an 8-Rnnas share from Gour Chunder was 
held to be not proved. The Subordinate 
Judge says there is not the least proof in 
respect of that allegation, neither any docu- 
ments uor any witnesses, in fact nothing at 



all, to sliow tlie same, whereas from the 
evidence of the plaintiff's witnesses it ap- 
pears that the plaintiffs are co-sharers, and 
that the plaintiffs had established their right 
to a 5-annas 13 gumlas 1 krant share. The 
plaintiffs, therefore, obtained a decree from 
the Subordinate Judge for the aforesaid share 
of the articles deposited with the aforesaid 
custoilians. 

We think that we cannot interfere with 
this finding of the Subordinate Judge ; he 
has not passed a decree to the effect that the 
plaintiffs are entitled in future to obtain from 
i\\e jujmans a share of the offerings made to 
the extent of 5 annas 13 gundas 1 krant ; all 
that he has decreed is thai the plaintiff is 
entitled to a share to that ezent of the articles 
now in deposit with third parties. 

There is another objection taken that all 
the witnesses for the defendant were not 
examined. We find that this objection was 
not tnkfn by the special appellant Itefore the 
Subordinate Judge, and we therefore c^mnot 
allow it to be raised now. 

The special appeal must be dismissed with 
costs. 



The 20th Jane 1872. 

Present : 

Tlie Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Joint Hindoo Family— Act VIII of 1869 J. 2— . 
Bes Adjudicata — Fresh Cause of Action, 

CaseNo. 171 of 1872. 

Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the \otn 
August 1871, reversing a decision of the 
Subordinate Judge of that districi^ 
dated the Sth August 1870. 

Buroda Soonduree Dossee (Plaintiff), 
Appellant^ 

versus 

Rnj Bullub Sen and others (Defendants), 
Respondents. 

Baboo Taruch Nath Sen for Appellant, 

Baboo 31 o tee La 1 1 Mooherjee for 
Respondents. 

A former suit bronjjht by the daughter of one of four 
brothers of a joint Hindoo family against her uncles f«ir 
a declaration of her right to a share in certain bond* 
debts due to the joint estate (in which suit she obtained 
a decree), is not identical, under Section 2 Act VII I of 
1859, with a subsequent action brought by the Mivii% 
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plaintiff against the same defendants for a distind share 
in certain moneys which the defendants had since realized 
upon the bond-debts and had appropriated to themselves, 
a fresh canae of action accruing to the plaintiff from the 
time of snch appropriation. 

Glover^ J, — Thb plaintiiT, who is tlie 

daaghier of one of four broth era of a joint 

Hindoo family, brings the pi*e8ent suit to 

recover certain sums from the defendants, 

her uncles, on the ground that they have 

renlized various bond-debts due to the f^imily 

estate and have not paid to her her shnre 

of these sums. It appears that some time ago 

the same plaintiffsued the same defendants to 

liave her right declared to a 4-anna share in 

certain debts due to the joint estate, and she 

got a decree in that case against her uncles. 

It does Dot appear that at that time any of ih» 

money said to be due on these bonds had been 

realized by these defendants, but since then 

it is alleged that the money has been reiilized, 

and that the defendants, although they have 

so realized if, have refused to pay her share 

of it to the plaintiff. The defence was that 

tlie plaintiff's case was barred by Section 2 and 

by Section 7 of Act VIII of 1859. There 

was also a plea that the money had not been 

realized as stated. The Moonsiff decided 

that Section 2 did not bar the case inasmuch 

as the defendants had since realized the 

money and appropriated a portion of it, 

which gave the plaintiff a fVesh cause of 

action ; he found also that Section 7 was 

partly applicable, and he gave the plaintiff a 

modified decree. 

The Judge has not gone into the merits of 
the case, but has decided that the whole 
daim of the plaintiff was barred by the 
provisions of Section 2 Act VIII of 1859 
as res adjudicaiOy and could not form the 
subject of a fVesh suit. 

It appears to us tliat the decision of the 
Judge is wrong. Section 2 says that the 
Civil Courts shall not take cognizance of any 
suit brought on a cause of action which shall 
have beeu heard and determined by a Court 
of competent jurisdiction in a foimer suit 
between the same parties. 

The question is then : Is the present 
cause of action identical with the cause of 
action heard and determined in the former 
suit brought by the plaintiff ? We have read 
-the plaint in that case and find that that was 
a suit, amongst other things, for a declaration 
of the plaintiff^s title to a one^tliird share in 
certain ancestral and acquired property, and 
the plaintiff got a decree for a one-fourth 
share ; the difference being fonnd not to 
belong to licr. 



Now, granting that that decree included 
a one-fourth share of the bond-debts, the 
realization of which forms the subject of the 
present suit, it is clear that at the time the 
money was not realized and tlie plaintiff could 
not have executed her decree for the same. 

Since then the defendants have realized 
these bond-dehts and have appropriated the 
money to themselves, and it appears to us 
that fi*om that time the plaintiff had a fresh 
cause of action. 

Tiie former suit merely declared a right 
and the present suit is for a distinct share in 
certain sums of money which have since been 
realized. These two things are very different 

We think, therefore, that tlie case must 
go back to the Judge in order that he may 
first dispose of the objection un<ler Section 7, 
and af^er that, if necessary, dispose of the 
case upon the merits. Costs to follow the 
result 



The 2 1st June 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Aioslie, 
Judges, 

Notice of Enhancement— Questions respecting 
the Form of, 

. Case No. 540 Of 1872* 

Special Appeal from a decision passed by 
the Juage of Bhangulpore^ dated the 
%th December 1871, reversing a decision 
of the Moonnff of Monghyr^ dated the 
sot h June 1871. 

Mr. James Daniel McGiveran (Plaintiff), 
Aftpeilantf 

versus 

Hurklioo Singh (Defendant), Respondent. 

The Advocate' General and Ha/too Amaren- 
dro Nath Chattel jee for Appelkut 

Mr. C Gregory for Respondent. 

The great strictness with which cases involving ques- 
tions as to the form of notice of enhancement were dealt 
with has been relaxed in the later practice of this Courtf 
and it has been held in the later mlings that a notice 
is good if, without containing the exact terms of the 
law, it states with sufficient precision the nature of the 
claim, the amount asked for, and the grounds on which 
the enhancement is sought, so that the ryot served with 
the notice may not be misled, and can clearly comprehend 
the case which he has to meet. 

Ainslie^ J, — This was a suit for enhanced 
rent after notice served under Section 14 
Act VIII of 1869 B. C. 
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It was dismissed by the first Court on 
three grounds : firstly, that tlie service was 
not sufficiently proved; secondly, that at the 
time that the plaintiff alleges he had served 
the notice, lie had no title to do so ; and, 
thirdly, that the n«»tice, even if served, was 
not sufficiently specific. 

On appeal, the Judge held that the plaintiff 
hud made out his right to serve the notice, 
as also the fact of due service thereof ; hut 
with respect to the form of the notice, he 
was of opinion that, unless the defendant was 
a ryot not having a right of oc(tupaucy, the 
notice would be infructuous. He, accord- 
ingly, remanded the suit to the first Court 
for this issue to be tried whether the defend- 
ant was a ryot having a right of occupaucy 
or not. 

On the cnse roming back to the first Court, 
the Moonsiff held that the defendnnt had no 
right under Section 4 of the Act, a question 
which really did not arise upon the remand, 
though it was admittedly one of the questions 
raised in the first instance. As to the right 
of occupancy, the Moonsiff came to no find- 
ii.g whatever, but assuming that the noiice 
was one which would be good, under Section 
18 Act VIII of 1869 B. C, in respect of a 
ryot with aright of occupancy, he proceeded 
10 consider whether ihe conditions of Clauses 
1 and 2 Imd been satisfied, and he found that 
the conditions of Clause 1 had, bur that those 
of Cliiuse 2 had not been siitisfied. In this 
decision he did not specifically find whether 
it was proved that the defendant was of the 
same class of ryots, with tlie other tenants, 
whose r^nts were established by the evidence. 
The result of the MoonsifTs finding, however, 
was that, if the notice was good against a 
ryot having a right of occupancy, a fortiori 
it was good against a tenant not having that 
right. 

On appeal, thp Judge has set aside the 
finding as to the rights of the parties under 
8ection 4 as irrelevant, and has himself pro- 
ceeded to find upon the evidence as to 
whether there was a right of occupancy. 
In the latter part of \m judgment he makes 
certain remarks with reference to the effect 
of Clause 1 Section 9 Regulation VII of 1822, 
which appear to us to be incorrect. He also 
draws inferences from certain settlement- 
proceedings to the eff^'ct that they do not 
prove that there are no gorabundee tenures 
in the deara, but that is also not a question 
of any importance in this suit. The main 
question that he set himself to try was 
whether the defendant had a right of occu- 
pancy or not. On this point his finding is 



in these Wirds : — *• The deft^ndants file vari- 
" 0U8 receipts signed by Mr. Dear, who was 
" farmer from 1853 to 1858, and otliers signed 
**by Mr. Bowstead, his successor. Dur^hun 
" Lall Putwaree and other witnesses prove 
** these receipts, and the more than 12 years' 
"occupancy of the defendants.'' It has been 
suggested that this does not show that the 
occupancy was continued in the same lands, 
but there is a further passage from which it 
is quite evident that the Judge meant that 
the occupancy was continued in those identi- 
cal lands ; for he says, referring to certain 
settletnent-proceediiisis, that " there is nothing 
in any of the proceedings which would give 
color to the idea that the original holdings 
of the ryots had been changed." This finding, 
based on the evidence of the witnesses and 
on the receipts, is perfectly distinct and in no 
way mixed with or dependent upon the other 
findings which follow, and any error made 
in the latter cannot be said to affect the deci- 
sion on the former. The Judge, hnvini; de* 
termined the question of right of occupancy 
against the plaintiff, falls back on his judg- 
ment of the 24tli March 1871, and dismisses 
the suit on the ground that the notice is bad 
in form. 

It is contended that the appellant cannot 
now open the question decided in the remand 
order, but we are of opinion that, inasmuch, 
as there is no final judgment or decree in Uiis 
case, except the judgment of the 9th December 
1871, and as that judgment is incomfdete, 
unless we read the remand order as part of i^ 
the plaintiff has n right to appeal against the 
whole of that judgment and against any (lor- 
tion of tlie former judgment which rausc 
necessarily be read as a complement of the 
present judgment. The point was not dis- 
tinctly raised in the grounds of appeal, but 
we consider it absolutely necessary for the 
ends of justice that the plaintiff ought to l>e 
allowed to raise the question, for there is no 
doubt that the great strictness with which. 
cases involving questions of such notices were 
dealt with has l>een much relaxed in the later 
practice of this Court, and it has been held 
in the later rulings that a notice is good if, 
without containing the exact terms of the law, 
it stales with sufficient precision the nature 
of the claim, the amount asked for, and the 
grounds on which the enhancement is sough t, 
so that the ryot served with the notice rtxtvy 
not be misled, and can clearly comprehend, 
the case which he has to meet. Looking to 
the objections taken by the defendant in His 
written statement in this case, it can hardly 
be said that he did not understand what tlie 
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case of the plaintiff against him was, and 
therefore could not make a proper defence. 

It is then urged that there is an admission 
by the plender for the plaintiff before the 
Judge by which he is concluded, but we are 
not prepared to say that is a binding ad- 
mission. It appears that., when the Judge 
took a certain view of the law which we 
consider overstrained, and held tliat the notice 
was not good, unless it was served on the 
defendant as a ryot not having a right of 
occupancy, the plaintiff's pleader admitted 
that the notice was served as a notice on a 
non-occupancy ryot. His admission, how- 
ever, was not one which operated to preclude 
the opposite party from tendering evidence. 
On the contrary, the question as to whether 
the defendant was a tenant-at-will. or a ryot 
with a right of occupimcy, was distinctly put 
in issue and found against ihe plaintiff on 
evidence submitted to the Court. 

Under the circumstances above stated, we 
think that the ohjt-ction of the defendant 
as to the notice under Section 14 ought to 
be overruled, consequently the case must go 
back to the Lower Appellate Court, and tlie 
Lower Appellate Court will have to come to 
m finding upon the evidence on the record 
and upon such other evidence as the parties 
may choose to adduce as to whether the 
plaintiff has made out his case, as stated in 
the 1st Clause of Section 18 Act VIII of 
2869 B. C. It is admitted by the lenrned 
Advocate-General, on behalf of the appellant 
that the grounds of enhancement on the 2nd 
Claof>e canot be sustained. 

Tlie case is accordingly remanded for re- 
trial by the Lower Appellate Court on the 
above issue. 



The 21st June 1872. 

Present : 

The Hou'ble F. B. Kemp and F. A. Glover, 
Judges. 

Case No. 131 of 1872. 

Sale of whole Tenure — Co'sharers — Unregistered 
Transfer — Onus probandi. 

Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
ihe 20/A September 1871, affirming a 
decision of the Subordinate Judge of that 
district, dated the 29th April 1871. 



Pitamburee Ohowdhraiu (Defendant), 
Appellant, 

versus 

Nobin Kristo Mookeijee (Plaintiff), 
Respondent. 

Mr. Fergustion and Baboos Grija Sunhnr 
Mojoomdar and Taranath Chuckerbutty 
tor Appellant. 

Baboo Hem Chunder Banerjee for 
Respondent. 

Where the whole of a tenure was sold in execution of 
a decree for rent against the recorded proprietors and 
purchased by special appellant, and one of the recorded 
proprietors had previously sold her share to special 
respondent, but no mutation of names in the zemindar's 
sheristah took place, in a suit brought by special re- 
spondent to recover possession of iiis purchased share of 
which he had been dispossessed by special appellant,~ 
Held that special appellant was bound to show that the 
whole tenure passed under his sale as alleged by him, 
and not only the rights and interests of the judgment- 
debtor, as alleged by special respondent and as ooncor- 
rently found by both the Lower Courts. 

Special respondent had purchased and 
was in possession of Nobo Coomaree's share in 
a mokurriiree ijara. No mutation of names in 
the zemindar's sheristah took place, and the 
namf*s of Nobo Coomaree and two. other co- 
shtirers continued to appear in the zemindar's 
books as tenants. Siibsequentlj to special 
respondent's purchase and in cnnsequenoe of 
his default, tlie whole property was put up 
to auction-.«ale in execution of a decree for 
rent ol>tained by the zemindar under Act X 
of 1859, and purchased l>y special upi<ellant, 
who, in taking noasessioii thereof, dispossessecl 
special respondent. Special respondent there- 
upon brought this suit to recover possession 
with wa^ilat. The Subordinate Judge gave 
him a decree, which was affirmed in appeal 
by the Judge. 

Kemp J J, — We think it unnecessary to call 
upon the respondent's pleader in this case. 
The defendant is the special appellant. Both 
Courts have f«»uud that the whole tenure did 
not pass under the sale which was brought 
about at the instance of one of the co-sharers, 
namely, the sharer of a 2^ anna share, but 
that only the rights and interests of t^ie judg- 
ment-debtor passed. 

The main ground of special appeal is, that 
the whole of the tenure was sold in execution 
of ihe decree for arrears of rent against the 
proprietors thereof, and that therefore the 
plaintiff who punrhased the share of one of 
the former proprietors cannot obtain a decree 
for possession of his share. No sale certifi- 
cate is on the record ; we have not been in- 
formed wiiat passed under the sale, and the 
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Courts have found as a question of finct tliat 
simply the riglits and interests of the judg- 
ment-debtor passed under thp sale. 

A decision in Vol. XV, Weekly Reporter, 
page 6, was ref*'rre<l to by the pleader for the 
special appellant, which we think is against 
him ; and we observe that the Subordinate 
Judge quotes this very decision in support 
of his judgment in favor of the plaintiff. 

In that decision the learned Judges held 
that under Section 108 of Act X of 1859 a 
sharer in an undivided talook after obtaining 
a decree for money due to him on account of 
his share of the rent can bring the whole 
tenure to sale under certain circumstances, 
namely, that if he first proceeds against and 
exhausts any moveable f>roperty which the 
judgment-debtor may possess within the dis- 
trict in which the suit was broughr, and the 
sale of such property be insufficient to satisfy 
his decree, he may then proceeil to sell the 
whole tenure. But, as alrendy observed, we 
have not been sh<»wn what passed under the 
sale, and it was the bounden duty of the de- 
fendant in this case to show that the whole 
tenure passed under it, and not only the rights 
and interests of tlie judgment-debtor, as was 
concurrently found by both the Lower Courts. 
We must, therefore, uphold the decision of 
the Lower Courts and dismiss this appeal with 
costs. 



The 24th June 1872. 

Present : 

The Hon'ble Sir R. Couch, Kt^ Chief 
Justice, and the Hon'ble W. Aiuslie, 
Judge, 

Transferable Tenure — Suit fnr Rent — Decree — 
Sale " Ejectment — Act X of 1859. *. 78— 
Mortgage-^Res Adjadicata. 

Case No. 11 of 1872. 

Special Appeal from a decision passed by 
the Judge of Shakubad, dated the %th 
September 1871, reversing a decision of 
the MooHsiff of Buxar, dated the 1 5th 
June 1871. 



Tirbhobun 



Sing and another 
Appeliattts, 



( Phuntiffd), 



versus 



Jhono Lall and others (Defendants), 
liespondents. 



Baboo Romesh Chundet Mitter for 
Appellants. 

Baboo Mohesh Chunder Ghowdhry for 
Respondents. 

Where in a suit for arrears of rent of a transferable 
tenure, to which a person claiming as mortgagee was 
no party, a decree for ejectment under Section 78 Act 
X of 1859 was made nistead of a decree for sale, 
HELD that the decree fur ejectment could not confer 
upon the decree-holder (the purchaser in execution of 
a decree against the mortgagor) the right to avoid the 
mortgage by the ejectment of the mortgagor, and was 
no bar under Sectlou 2 Act VIII of 1859 to a suit by 
the mortgagee to question the validity of that decree, 
and to show that the Collector had no power under 
Act X of 1859 to make a decree for ejectment. 

Couch, C J, — The suit was brought for 
confirmation of posses-'ion of the plaintiffs in 
respect of 16 beeghas of gazashta land 
according to the boun<iuries mentioned at the 
foot of the plaint, and based upon three deedn 
of mortgage dated the 23rd of Assar 1272, 
the 13th of Suwuu 1273, and the Idt of Assar 
1276. 

The case of the defendant was that he was 
entitled as the purchaser under a decree which 
had been obtained against the mortgagor, and 
which had l)een executed. 

The Moonsiff says, as to the 1st and 2nd 
issues which wererniseil, that, "on a reference 
" to a copy of a decision of the Collector 
*^ dated the 14 h April 1869, it appears tUnt 
** the defendant No. 3, the ticcadar of 
** Mouzuh Dobhapore, having sued Riighoo 
" Nunduu Singh, defendant No. 4, on account 
"of arrears of rent, obtained an ex parte 
" decree, and under Section 78 Act X of 1859 
"an order was passed for the resnmptiou 
" of the hasht land of the defendant aforesaid, 
" which WHS mentioned in the plaint as cou- 
" tisting of 44 beeghas nnd 9 dhoors,^ 

Then, after considering the question of tlia 
application of Section 2 Act VIII of 1859, 
he siiys : — " When the gazashta right of the 
" plaintitfs, mortgagors, was not proved to the 
" Court, nnd their lands are not found trans- 
"ferable, uud im order was passed for eject- 
"ment from the hasht under Section 78, then, 
" by the mere passing of such an order by a 
"competent Court, the transfer made oa 
"behalf of the mortgagors, defr-ndauts, 3rtl 
"party, became illegal, and the right of tlie 
" transferree was not found transferable and 
"undefined. On tlie contrary, when the 
" mortj2as;ed hind lawfully passed out of the 
" p(tssession of the mortgagors, the possession 
" of their temporary locum tenens also passed, 
"out of their hands. Under such circuni* 
" stances, the plaintiff ought to have preferred 
" a claim only in respect of the money covered 
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*^ bj the mortgage, and not for confirmation of 
'^ possession." He accordingly dismissed the 
suit. 

When the case came before the Jud^e of 
Sbahabad on appeal, he snid in the short judg- 
ment which he gave : — " I note that the traos- 
ferable nature of the jote-gazashta is not 
denied." The Moonsiff appears to have con- 
sidered, and to have found, that the lands 
which were the subject of the suit were not 
transferable ; but we must take it that the 
Judge, to whom the appeal from the Moonsiff 
lies, is right when he says that the trans- 
ferable nature of the jote was not denied, and 
that the lands in this case were transferable. 
Then the Judge says "that the ooly 
''question in this case is, can the plaintiffs, 
<< mortgagees of defendants 4 and ^, retain 
*' possession of part of the transferable tenure 
'^ that has been entirely sold under a duly 
'' carried out execution of a decree of a proper 
<' Court ?" The Moonsiff stated that the 
decree was not a decree for sale, but an 
order for ejectment under Section 78, and it 
was admitted by the pleader for the respon- 
dent that it was, and that the Judge was 
mistaken in considering that there had been 
. a sale of the tenure under a decree foi' sale. 
Therefore the facts appear to be that this 
was a transferable tenure that might and 
oughty according to the provisions of Act X of 
1859, to have been sold ; but instead of the 
Collector making the proper decree, namely, 
a decree for sale, a decree of ejectment under 
Section 78 Act X was made. Now the present 
plaintiff, the mortgagee, was not a party to 
those proceedings. If he had been, the proper 
course would have been to question the 
validity of the decree for ejectment under 
Section 78 by an appeal ; but having been no 
party to those proceedings, the plaintiff is 
now, we think, at liberty to question the 
vah'dity of that decree, and to show that, in 
fact, the Collector had no power, under Act 
X of 1859, to make a decree for ejectment. 

Without determining the question, whether 
by purchasing such a decree, the defendant 
would obtain the right of the decree-holder to 
^ect the tenants (which it is not now neces- 
sary to do), it is sufficient to say that this is a 
decree which could not confer upon the decree- 
holder the right to avoid the mortgage by the 
ejectment of the mortgagor. The ground 
upon which the Moonsifi decided the case was 
an erroneous one ; he seemed to think that 
I he Court would have power to make such a 
decree, and he was right upon the view which 
he took of the tenure not being transferable. 
Then the Judge seems also to have decided the 



case and confirmed the decree, dismissing the 
suit on equally erroneous ground, for, although 
he considered the tenure was transferable, he 
made a mistake as to the nature of the 
proceedings in the Collector's Court, and 
thought that the tenure was properly sold, 
which it was not. 

The decrees of both the Lower Courts 
must be set aside, and inasmuch as no issue 
was raised by tlie present respondent as to the 
execution of the mortgage, or the right of 
the plaintiff under it, supposing the defend- 
ant failed to make out his case under the 
proceedings in the Collector's Court, there 
ought to be a decree for the plaintiff according 
to the prayer of the plaint. The plaintiff 
will be declared entitled to the possession of 
16 beeghas of land as described in the plaint 
according to the deeds of mortgage which 
are mentioned in the plaint. The plaintiff 
will have his costs of the salt in all the 
Courts. 



The 24th June 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Procedure^Act VIII of 1859 *. 119— ilc^ X 
of 1859 *. SS^Aci III of 1870 (B. C.)^ 
Re-hearing — Ex parte — Default, 

Case No. 125 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the I9th 
January 1872, affirming an order of the 
Moonsiff of Behar, dated the 9th Septem- 
ber 1871. 

Oodwunt Mahtoon (Judgment-debtor), 
Appellant^ 

versus 

Bidhee Chund Chowdhry (Decree-holder), 
Respondent. 

Baboo Nil Madhub Sen for Appellant 

Baboo Kales Kishen Sen for Respondent. 

In any case in which judgment was passed €x parte or 
by default by the Revenue Courts before the passing of 
Act III of 1850 (B. C.)f the apnlication for the re-hearing 
of the case is governed by tne procedure prescribed by 
s. 119 Act VIII of 1859, and not a. 68 Act X of 1869. 

Decision in 16 W. B., 265, explained. 

29 
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Conchy C. J.-^Ii is possible that the Juclg« 
ittay have b^en mlBled by a passage in the 
judgment, in the case in the XVI Weekly 
Beporter, 255, where it is said that the appli^ 
cation for the re-hearing of the case under 
Section 58 Act X of 1859 could be heard, 
and he may have supposed that the Court 
was laying down that the application was one 
under Section 58 Act X of 1859, and must 
be dealt with according to thnt Act. But 
Mr. Justice Macpherson was there only de- 
scribing the application in the terms in which 
it had been made by the party. It had been 
erroneously made to the Moonsiff under Sro* 
tion 58 Act X of 1859, when it ought to 
have been made according to the pix)visions 
in Section 119 Act Vlllof 1859, because it 
was by that Act that tiie procedure in the 
tr^n^ff rred suits was to be regulated. 

The provisioDS of the law appear to me to 
be clear. In the first instance, the suits which 
were pending in the Revenue Courts were not 
transferred to the Civil Courts, but suits 
which were brought after Act VIII of 1869 
came into force were to be brought in the 
Civil Courts, and to be regulated by Act VIII 
of 1859. The suits which remained in the 
Revenue Courts were naturally allowed to be 
regulated by the piijctice of those Courts. 
The Act of 1870 provided for th'» transfer 
from the Revenue Courts of th^ suits which 
had been allowed to remain there ; and it 
having been provided by the Act of 1869 
that the new suits should be regulated by the 
Code of Civil Procedure, it was natural that 
the Bengal Legislature should say that all 
future proceedings in the transferred suits 
'should be regulated in the same way, and 
ihat the Civil Court should not apply to the 
transferred suits a procedure to which it was 
not accustomed. The provisions appear to 
me to be quite consistent. In this case the 
application was governed by Seciion 119 Act 
Vin of 1859, and the period allowed by that 
Section ought to have been given to the 
party. 

We must reverse the order of the Lower 
Court, and remand the case for re-hearing. 
T\\e Irppellant will have the costs in this 
Court, pleader's fees being fixed at 16 rupees. 

AinsliCfJ. — I wish to add that, in the order 
granting the rule reported in XVI Weekly 
Reporter, the only question before Mr. Justice 
Macpherson and myself was what Court 
had j urisdiction to try the case. We did not 
eoBsider what procedure was to be applied 
by the Cot^ that might eventually have to 
try the case, atid it was not intended to decide 
that Section 58 Act X of 1869 would apply. 



The 24th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Ejectment (under Act VIII of 1869 B. C.J— 
Land for Building Purposes — Contract to give 
up when required — Res Adjudicata — Act X 
of 1859*. 25. 

Case No. 169 of 1872. 

Special Appeal from a decision passed by 
the Judge of Rooghly, dated the 2\st 
September 1871, affirming a decision of 
the Moonsiff of Serampore, dated the 
1th July 1871. 

Rnmnaitiin Mitter (Plaintifi*), Appellant^ 

versus 

Nobin Chunder Moordaferash (Defendant), 
Respondent. 

Baboo Bhowanee Churn Dutt ibr Appellaat 

Baboo Sham Lall Mitter for Respondent. 

TiM only suits for ejectment coatemplated by Aei 
VlII of 1869 B. C. are those consequent on the non- 
payment of arrears of rent, bat not a suit for eject- 
ment from land assigned for building purposes broi^^t 
upon a contract (a kuoooleut) by which the defendant 
had bound himself to give up the land when required by 
plaintiff to do so on receipt of a year's rent and the 
cost of carrying away the building materials ; and such 
a suit is not barred und^ s. 2 Act VIII of 1859 
by reason of an order for ejectment obtained upon an 
application brought under s. 25 Act X of 1859, such an 
application not bsing a suit. 

Glover y J, — The plaintiff in this case sued 
to eject the defendant from 7 cottahs of hind 
on the ground that, by the terms of a kaboo- 
leut entered into between the parties, the 
defendant had bound himself to give up Uie 
land whenever required by the plaintiff to do 
so. The plaintiff required the land foi him- 
self and called upon the defendant to vacate. 
The defendant refused, and hence this suit. 

The defendant pleaded in the first place 
that the henring of the suit was barred under 
Section 2 Act VIII of 1859, inasmuch as 
the plaintiff had failed to execute a former 
decree for ejection obtained in the Court of 
the Deputy Collector against him under Act 
X of 1869; secondly y thnt he had executed 
no kubooleuttothe plaintiff ; and, thirdly , that 

I the holding was a '' mowrosee " one fi:t>iii 

j which he could not be ejected. 

The Moonsiff held the suit not to be barred 
by Section 2. On the merits, he fuuad that 
the plain liffliad failed to prove the kubooleot, 
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and b^, by permittiog the defeodAot tp re- 
main on the land, waived his right nolwi^h^ 
standiDi^ the former decree, and could not 
now eject the defendant and take possession 
of tlie house in process of eviction, althougli 
the defendant had failed to establish his 
right of occupancy* 

The Judge, on appeal, was of opinion that 
the suit had been improperly brought under 
Act VIII of 1869, it not being on an en- 
gagement between a cultivating ryot and his 
tenant, but for ejectment from land assigned 
for building purposes. He dismissed the 
appeal. 

We think that the Judge was right in 
holding that a suit of this nature could not 
be brought under Act VIII of 1869. The 
only suits for ejectment contemplated by 
that Act are those consequent on the non- 
payment of arrears of rent. In this case 
there is no question of arrear, and the suit 
was brought on a contract by which the 
defendant is said to have pledged himself to 
give up the land, when required by the plaint- 
ifF to do so, on receipt of a year's rent plus 
Rs. 8 on account of coolie hire for carrying 
away the ^'awlaf or building materials. 
The lease was undoubtedly a binding one. 

Bat we think it by no means clear that the 
plaintifi did bring his suit under Act VIII of 
1869. His plaint does not say so, and as the 
Moonsiff's Court would be the Court having 
jurisdiction to tiy the suit whether brought 
under Act VIII of 1859 or Act VIII of 
1869 B. C, we are left m doubt as to the 
Act which the Moonsiff considered to govern 
the case ; the more so as the Moonsiff fixed 
no issue which required the application of 
the Bent-Law. He tried whether the suit 
was barred, whether the kubooleut was 
genuine, whether the plaintiff required the 
land for bis own purposes, and if so, whether 
he could eject the defendant, and what was 
the value of the house built by the defendant. 
There was no issue such as there ought to 
have been had the suit been tried under Act 
VIII of 1869, mid thp mere fact of the 
suits being by some mistake of the office 
probably registered in the book of Rent-suits, 
ought not, we think, to conclude the plaintiff 
in the way the Judge had concluded him. 

It would, however, be a clear waste of 
time to send the case back to the Judge, if 
the decision he has recorded touching the 
kubooleut can stand. The Judge says 
that, in a suit between these same parties, 
the kubooleut was held to be proved. If 
this be soj the plaiutitf could sue to re*enter 



on the contract made hy the k ubooleut The 
case in question was brought under Section 
25 Act X of 1859, nnd the Deputy Collector 
lioldiug that the defendant had not proved a 
rlglit of occupancy, ordered him to be e||eet- 
ed. Th« plaintiff, however, took no steps to 
enforce his decree, which has from that tiwQ 
to this admittedly remained n d^ad letter. 

Section 2 Act VIII of 1859 forbids a Civil 
Court from taking cognizance of a ^^suit" 
brought on a cause of action, &c , &c. Now, 
the Full Bench in Phillips versus Shibnath 
Moitro, Special No. W. R., 1 18, has ruled that 
an application to eject, brought under Sec^ 
tion 25 Act X of 1859, is not a suit. There 
has been, therefore, no previous suit deter- 
mined as between these parties, and Section 2 
would not bar. ^ 

The decision of the Deputy Collector 
therefore, in the suit under Act X of 1859 
would only be a piece of evidence in favor of 
the kubooleut, which the defendnnt would be 
entitled to rebut in the present suit. The 
Moonsiff has found the kubooleut not proved, 
and the plaintiff has, we think, the right to 
have the Judge's opinion on the point. 

We think tliat the case should be remand- 
ed to him for that purpose* 



The25th June 1872. 

Present : 

The Horrblo F. B. Kemp, A. G. Macpher- 
son, and W. Ainslie, Judges. 

Deeuion of English Committee — Power of Di* 
vision Bench to re^onaider^ review, or set aside 
— Hemoval of Moonsiff' — Appeal — Letters 
Patent, s. 15. 

Case No. 2 of 1872. 

Appeal under Section 15 of the Letters 
Patent, dated the 2Sth December 1865, 
from an order of the Hon'ble Sir 
Richard Couch. Kt., Chief Justice, dated 
the \st March 1872. 

Hurrish Chunder Mitter, Petitioner, 

Baboo AmdLrcndranath Chatterjee 
for Petitioner. 

Upon an appeal under Section 15 of the Letters Pa- 
tent from the decision of the Senior Jadge of a Diviaon 
Bench (differing In opinion from the Junior Judge) disr 
missing a petition of a late Moonsiff complaining of his 
removal from office by the English Committee,^HELD, 
that no Division Bench has any power to re-consider or 
review or set aside a decision of the English Committer 
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or to order the Judges of the English Committee to re- 
consider or review or set aside their decision. 

Qttcere, — ^Whether an appeal lies under Section 15 of 
the Letters Patent from the decision of the Senior 
Jadge in such a matter. 

Tms was an appeal, under Section 15 o^ 
the Letters Patent of 1865, from the deci- 
sion of the Chief Justice, the Senior Judge of 
a Division Bench, who differed in opinion 
from the Junior Judge, Mr. Justice Dwarka- 
nath Mitter, in the matter of a petition of 
the late Moonsiff of Burdwan complainiug of 
his removal from the office of Moonsiff by a 
Resolution of the English Committee dated 
the 15th September 1871, in the exercise of 
the power vested in the Court by Section 33 
of the Bengal Civil Courts Act VI of 1871. 
The judgments of the Division Bench 
were as follows : — 

Couch, C, J, — Mr. Woodroffe made an 
application to this Division Court, that we 
should re-consider and review a decision 
of the English Committee, which was made 
on the 15th of September 1871, by which 
the applicant was dismissed from employ- 
ment for (as Mr. Woodroffe described it) 
abuse of his judicial position. 

The grounds upon which the application 
was made were similar to those upon which 
a like application was made to the Court in 
the case of the Moonsiff of PoUas. 

The application of that Moonsiff has been 
beard by a Court composed of five Judges, 
and judgment has been given that the appli- 
cation should be refused. The reasons 
"which the Court gave in that judgment, I 
think, are applicable to the present case. I 
see no distinction between the two cases ; 
and for the reasons given in that judgment, 
"which it does not appear to me necessary to 
repeat now, it having been seen by Mr. 
Justice Mitter, I thiuk the application in 
the present case ought to be refused. 

Mitter, J. — The petitioner in this case 
was the Moonsiff of Burdwan, and was re- 
moved from his office by an order passed by 
the Judges of the English Committee of 
this Court on the 15 th of September 1871. 

He now applies to us for a re-consi'leration 
of his case, urging, among other grounds, 
that the Judges of the English Committee 
had no authority to pass the order above 
referred to, and that the said order is other- 
"wise invalid, inasmuch as it was made with- 
out hearing him through his counsel, not- 
withstanding that he had asked for leave to 
be so heard. 

I am of opinion that this contention is 
valid, and that the petitioner is entitled to a 
re-hearing. 



The power of the High Court to remove 
a Moonsiff from his office is derived from 
the 33rd Section of the Bengal Civil Courts 
Act (VI of 1871) which consists of the fol- 
lowing paragraphs : — ^ 

I. — " The High Court may appoint a Com- 
mission for enquiring into the alleged mis- 
conduct of any Moonsiff." 

II. — " On receiving the report of the re- 
sult of any such enquiry, the High Court 
may, if it thinks fit, remove the Moonsiff 
from office or suspend him, or reduce him to 
a lower grade." 

ni.— "The provisions of Act XXXVII 
of 1850 (for regulating enquiries into the 
behaviour of public servants) shall apply to 
enquiries under this Section, the powers 
conferred by that Act on the Government 
being exercised by the High Court." 

IV. — "The High Court may also, pre- 
vious to the appointment of such Commission, 
suspend any Moonsiff, pending the result of 
the enquiry." 

V. — " The High Court may, without ap- 
pointing any such Commission, remove or 
suspend any Moonsiff, or reduce him to a 
lower grade." 

It is trne that this Section contemplates 
two classes of cases, — one, where the High 
Court may dismiss or suspend or degrade a 
Moonsiff, after appointing a Commission for 
enquiring into the alleged misconduct with 
which he is charged ; the other, where the 
High Court may dismiss or suspend or 
degrade a Moonsiff without appointing any 
such Commission. But I apprehend that, in 
the latter class of cases also, there must 
be some enquiry of some kind or other before 
the High Court can exercise the powers men* 
tioned above. The last paragraph of the 
Section says, it is true, that the High Court 
may remove or suspend a Moonsiff from his 
office, or reduce him to a lower grade without 
appointing a Commission, but there is no- 
thing whatever in that paragraph to warrant 
the conclusion that, if the High Court thinks 
fit to dispense with a Commission, it can 
dismiss, or suspend or degrade a Moonsifi 
without holding any enquiry of any kind. 
It is true that the Moonsiffs are officers 
removable at the pleasure of the Government, 
but there is nothing in the Section under our 
consideration, at least as I read it, to support 
the proposition that they are removable at 
the pleasure of the High Court also. 

The above conclusion appears to be fally 
borne out by the nature of the ground upon 
which a Moonsiff is liable to be removed or 
suspended or degraded firom his offioe by die 
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High Court. Section 33, it should be 
observed, forms part of Chapter V, which 
is headed " Misfeasance^'* and it is I appre- 
hend only -when the Moonsiff is found guilty 
of some misfeasance^ that the High Court 
can exercise the powers vested in it by tliat 
Section. This view is fully supported not 
only by the two previous Sections of that 
Chapter, — namely, Sections 31 and 32, — 
but also by a comparison of the first and last 
paragraphs of Section 33, which embrace 
the two clases of cases above referred to. 
Section 31 says: — "Any District Judge, 
Additional Judge, Subordinate Judge, or 
Moonsifif, may, for any misconduct^ be re- 
moved or suspended by the Local Govern- 
ment" Section 32 merely gives the power 
to the High Court to suspend a Subordinate 
Judge from his office, subject, however, to 
the condition of forthwith reporting the 
circumstances of the suspension to the Local 
Government for final orders. It is true that 
the word " misconduct*' is not expressly used 
in this Section ; but if we read it by the 
light of the preceding Section, as well as 
by that afforded by the character of the 
Chapter to which it belongs, there can be no 
doubt whatever that the power of suspension 
thereby vested in the High Court can be 
exercised only when the misconduct of 
which the Subordinate Judge is thought 
guilty by that Court is of such a nature as 
to render his immediate suspension from 
office, pending the result of a reference to 
the Local Government, urgently necessary. 
Lastly, when we come to the two paragraphs 
of Section 33, to which I have already re- 
ferred, the point is placed beyond all contro- 
versy. The first paragraph authorizes the 
High Court to remove or to suspend or to 
d^rade a Moonsiff after causing an enquiry 
to be made into his ^* alleged misconduct,** 
by a Commission duly appointed for the pur- 
pose. The last paragraph authorizes the 
High Court to exercise similar powers 
"without appointing any such Commission." 
Now, if we substitute for the word ^^ such** 
the words for which it stands, this paragrapli 
would read as follows : — " The High Court 
may, without appointing any Commission 
for enquiring into the alleged misconduct 
of a Moonsiff, remove or suspend him or 
reduce him to a lower grade." The true 
construction of these two paragraphs, there- 
fore, is that the High Court may or may not 
appoint a Commission for enquiring into the 
alleged misconduct of a Moonsiff according 
to its own discretion in each particular case, 
bat the Moonsiff must be found guilty of some 



misconduct or misfeasance before the High 
Court can exercise the powers vested in it 
by either of those paragraphs. There is 
nothing whatever in Section 33 to justify the 
contention that the High Court is authorized 
by that Section to remove, or to suspend, or 
to degrade a Moonsiff on the ground of mere 
incompetency, unless incompetency is includ- 
ed within the word misconduct, which I 
think it cannot be. A Moonsiff holds his 
appointment directly from the Local Govern- 
ment, such Government being vested by the 
6th Section of the Act with the exclusive 
power of appointing Moonsifis after satisfy- 
ing itself upon the nomination made by the 
High Court, as to whether or not the nomi- 
nee possesses the necessary qualifications, 
that is to say, the qualifications prescribed by 
it with the sanction of the Governor-General 
in Council ; and although the Local Govern- 
ment may, for any cause, and without hold- 
ing any enquiry, remove or suspend a Moon- 
siff, or reduce him to a lower grade, but 
under powers other than those vested in it 
by the 31st Section, which refers to miscon- 
duct only, there is no law that I am aware of 
on the strength of which it can be held that 
those powers have been delegated to the 
High Court, or that the said Court can re- 
move or suspend a Moonsiff, or reduce him to 
a lower grade, either for incapacity or for 
any other cause not amounting to misconduct. 
No doubt, if the High Court finds that a 
Moonsifi is not competent to discharge the 
duties of his office, it may, if it thinks fit, bring 
the matter to the notice of the Government i 
but if the Government chooses to retain the 
Moonsiff in his post, notwithstanding such 
report, the High Court must abide by the 
decision. The power of the High Court to 
remove or to suspend a Moonsiff from his 
office, or to reduce him to a lower grade, 
depends entirely upon Section 33 of the 
Bengal Civil Courts Act ; and as that Section 
refers to misconduct and to misconduct only, 
I am unable to see how the High Court can 
proceed against a Moonsiff upon any other 
ground than that of misconduct. 

The argument drawn from Section 25 
Act XXX VII of 1850, is rather in support 
of, than opposed to, my view. It is true tliat 
the words " the powers conferred by that 
Act (namely. Act XXXVII of 1850) on the 
Government being exercised by the High 
Court '' are to be found in the 3rd parngraph 
of the 33rd Section of the Bengal Civil 
Courts Act. But on turning to Act XXXVII 
of 1850, I find nothing in it to justify the 
conclusion that the authority of removing or 
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BuspendiDg any public servant for any cause 
and without holding any enquiry referred to 
io Seciion 25, was ^^ conferred on the Gov- 
ernment hy that Act, On the contrary, 
Section 25 ex(>ressly says : — * Nothing^in this 
Act shall be construed to affect the authority 
of Government for removing or suspending 
any public servant for any cause without 
holding any enquiry under this Act/ These 
words clearly refer to a pre-existing author- 
ity not created by Act XXXVII of 1850, 
and show, conclusively, at least to my mind, 
that that authority was not * conferred on 
the Government by that Act ;' and as the 
3rd paragraph of the 33rd Section of the 
Bengal Civil Courts Act merely says that 
the High Court is to exercise the powers 
conferred hy Act XXX VII of 1850 on the 
Governments^ the conclusion is irresistible 
that the authority in question, namely, that 
of removing or suspending or degrading a 
Moonsiff/or any cause and without holding 
any enquiry under Act XXXVII of 1850, 
has not been vested in the High Court by 
that paragraph. Indeed, the very wording 
of this paragraph cleai'ly shows that the 
only power of Government which has been 
delegated to the High Court is that which 
was conferred on the Government by Act 
XXXVII of 1850, namely, the power of 
removing or suspending or degrading a 
Moonsiff after holding an enquiry under that 
Act, which is called an Act for enquiring 
into the behaviour of public servants ; for 
the said paragraph expressly says, ** that the 
provisions of Act XXXVII of 1850 shall 
apply to enquiries made under this Section, 
that is to say, under Section 33 of the Bengal 
Civil Courts Act." The first and last 
paragraphs of Section 33 are both of them 
parts of that Section ; and it follows there- 
fore that the High Court must make nn 
enqiiiry in the mode prescribed by Act 
XXXVII of 1850 before it can exercise tlie 
powers vested in it by either of those 
paragraphs, unless we are prepared to hold 
that that Court is authorized by the last 
mentioned piaagraph to find a Moonsiff guilty 
of misconduct, without holding any enquiry 
of any kind whatever. Whether the en- 
quiry is to be delegated to a Commission, or 
to be made by the High Court itself, is a 
matter entirely in the discretion of that 
Court ; but because the paragraph in ques- 
tion says that the High Court may remove 
or suspend or degrade a Moonsiff without 
appointing a Commission for enquiring 
into the misconduct with which he is 
charged, it by no means follows that that 



Court would be justified in so doing without 
holding any enquiry at all Such a power is, 
on the very face of it, of a too arbitrary 
and capricious character to be claimed on 
behalf of a Court of Justice ; and I see 
nothing whatever either in the Bengal Civil 
Courts Act, or in any other law in force, to 
give the slightest support to the contention 
that it has been vested in the High Court. 

If the foregoing observations are correct 
as far as they go, or, in otiier words, if I am 
right in holding that the High Court is bound 
to make some enquiry into the alleged mis- 
conduct of the Moonsiff", before it can exer- 
cise the powers conferred on it by either of 
the paragraphs above referred to, that en- 
quiry, whether made through the assistance 
of a Commission or otherwise, must be of a 
strictly judicial character, and it must, there- 
fore, be conducted in the mode in which all 
other judicial enquiries are conducted, that 
is, afier giving to the party interested in its 
result every reasonable opportunity to defend 
himself either in person or by counsel as he 
shall prefer. The words " High CourC 
used in the 33rd Section of the Bengal Civil 
Courts Act ought to be interpreted to mean 
the High Court acting in its judicial capa- 
city ; and the very nature of the ground upon 
which alone that Court can proceed against 
ji Moonsiff*, clearly shows that every action 
taken by it under that Sectic^n must be taken 
in a strictly judicial manner. To find a 
person guilty of misconduct otherwise than 
in a judicial manner, is not the province of a 
Court of Justice ; nor do I see any reason 
whatever why the High Court exercising the 
functions of a Court of Justice, as it must 
do in every case which comes before it under 
the Section above referred to, should find a 
Moonsiff guilty of misconduct, and then re- 
move him from his office, without giving him 
every reasonable opportunity to be heard by 
his coun&el if he wishes to be so heard. I 
have already shown that, whether the enquiry 
is mnde with or without the assistance of a 
Commission, the procedure adopted must be 
that prescribed by Act XXXVII of 1850 
for regulating enquiries into the behaviour 
of public servants ; and if this is conceded, 
the right of the Moonsiff to defend himself 
by counsel would seem to follow as a neces- 
sary consequence. If the High Court dele- 
gates the enquiry to a Commission in tlie 
first instance, there can be no doubt whatever 
that the Moonsiff would be entitled to appear 
before the Commissioners either in person or 
bv counsel as he shall think convenient, 
beclious 11 — la and 15 of ActXXXVIl of 
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1860 appear to me to be conolusiire on this 
point Nor do I see any reason why the 
some privilege should not be conceded to him 
when his case comes before the High Court 
after the Commissioners have submitted their 
report Whether the Government would 
allow such a privilege or not appears to be a 
different question altogether ; but as the High 
Court is bound to decide the case judicially, 
all its proceedings must be of a strictly judi- 
cial character. Tlie report of the Commis- 
sioners might be either in favor of the Moon- 
siffor against him, but in either case it is for 
the High Court to pass the final decision 
which may be either in accordance witli or 
contrary to that report. Why then are we 
to hold that the Moonsiff is not entitled to be 
heard by counsel when his case is taken up 
by the High Court for final disposal, contrary 
to the rule which is invariably adopted in all 
other cases in which a Commission is ap- 
pointed by a Court of Justice ? A pleader 
of the Moonsiflrs Court cannot be deprived 
of his right to practise without being allow- 
ed to defend himself by counsel both in the 
Lower Court and in this Court ; and it was 
only the other day that Mr. Justice Mac- 
pherson and myself were obliged to follow 
that rule in four cases which were sent up by 
the Judge of Chittagong, with his report 
recommending the dismissal of some of the 
pleaders of his Court. The same rule holds 
good in the case of Attorneys and Advocates ; 
and I see no reason whatever why a Judicial 
Officer oooupyiog the position of a Moonsifi' 
should be removed from his office upon the 
report of a Commission, without being per- 
mitted to show by his counsel that that 
report, which is by no means final and con- 
clusive, ought not to be acted upon by the 
Court. Suppose, for instance, that the 
report of the Commissioners is in fuvor of 
the Moonsifi^ there is nothing whatever in 
the Bengal Civil Courts Act to prevent the 
High Court from taking a different view of 
the case, the whole record of which must be 
tent up to tliat Court by the Commissioners 
under the express provisions of the 21st 
Section of Act XXXVII of 1850. Can it be 
contended that even iu such a case the 
MoonsifiT would not be entitled to be heard 
before the High Court by his counsel if he 
wishes to be so heard ? As for the other 
class of cases in which the High Court may 
not think fit to appoint a Commission, the 
Moonsift's right to be heard by counsel ap- 
pears to be beyond all question. All en- 
quiries made by the High Court in such cases 
must be made by it in the mode prescribed 



by Act XXXVII of 1850 under the express 
provisions of the 3rd paragraph of the 3drd 
Section of the Bengal Civil Courts Act ; 
and the Moonsiff would, therefore, be en- 
titled t<f defend himself either personally or 
by counsel according to the 11th, 13th, and 
15th Sections of the former Act, which have 
been nlrejidy referred to in an earlier part of 
this judgment. The independence of the 
judicial office, whether high or low, is one 
of the most essential elements of success in 
the administration of justice ; and if a pal 
try case of Special Appeal worth a few 
rupees cannot be disposed of by a regularly 
constituted Division Bench, and without 
giving every reasonable opportunity to the 
parties concerned to protect their respective 
interests either personally or by counsel as 
they shall think fit, I am wholly unable to 
see why the same mode of procedure shall 
not be adopted in a case involving the dis- 
missal of a Moonsifi^, when it is beyond all 
question that such dismissal is a matter of 
the gravest importance not only to the Moon- 
siff himself, but also to the public at large. 
If a Moonsifi* is to be found guilty of mis- 
conduct without being allowed the fullest 
opportunity to defend himself in the mode in 
which all other persons similarly accused are 
allowed to defend themselves before the 
Court by which they are tried, the result 
would inevitably be to deter the best men 
from accepting the post, and such a result 
would, in my opinion, be nothing less than a 
public calamity. 

Applying the preceding observations to 
the facts of the present case, the order com- 
plained of by the petitioner appears to me to 
have been made without authority and in a 
manner contrary to law. I do not wish to 
express any opinion upon the merits of the 
case, but I feel myself constrained to say 
that the learned Judges of the English Com- 
mittee had no power to pass the order in 
question. The functions vested in the High 
Court under the Bengal Civil Courts Act 
are, as I have already shown, of a strictly 
judicial character ; and I do not see how the 
English Committee, which was appointed by 
the Court for the discharge of certain minis- 
terial duties, could exercise those functions, 
particularly in the mode in which they have 
been exercised by it in the present case, that 
is to say, without hearing the petitioner by 
his counsel, notwithstanding his application 
for leave to be so heard. It is true that 
<* the High Court may," under the 13th Sec- 
tion of the 24 and 25 Vic, c. 10^ <* pro- 
vide by its own rules for tlie exercise by 
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one or more Judges, or by Divisioo Benches 
constituted by two or more Judges of the 
said Court, of the Original Appellate Juris- 
dictions Tested in such Court in such manner 
as may appear to such Court to be conre- 
nient for the due administration of justice." 
But there was no rule made by this Court 
authorizing the English Committee to exer- 
cise the judicial powers vested in the Court 
by the 33rd Section of the Bengal Civil 
Courts Act, or to exercise them in the man- 
ner in which they Imve been exercised by 
that Committee in this particular case, name- 
ly, without hearing the petitioner by his 
counsel notwithstanding that he desired to 
be 80 heard. I do not mean to say for one 
moment that it is at all necessary for the due 
administration of justice that cases of this 
description should be heard by all the Judges 
of the Court. Such a course would be 
extremely inconvenient. Nor do I see any 
reason for its adoption when cases of equal 
or even of greater importance are daily heard 
and determined by Division Benches of this 
Court constituted by two Judges only. 
Were it, therefore, merely for the absence of a 
formal rule, empowering the learned Judges 
who sat in the English Committee to exercise 
the jurisdiction vested in this Court by the 
Bengal Civil Courts Act, I would have felt 
great reluctance to question the validity of 
their order. But the case assumes, in my 
opinion, quite a different aspect when it is 
borne in mind that those learned Judges did 
not deal with it in the mode in which it 
would have been dealt with by a duly con- 
stituted Division Bench of this Court, ihatis 
to say, in open Court, and after due opportu- 
nity beincj given to the petitioner to defend 
himself either in person or by his counsel 
according to the practice invariably observed 
in all judicial proceedings. I am by no 
means prepared to accede to the proposition 
that the mode in which parties interested in 
such proceedings are entitled to be heard is a 
matter entirely in the discretion of the Court. 
I take it to be a general rule of law that 
every such party is entitled to be heard 
by his counsel, if he wishes to be so heard, 
unless there is some positive legislative pro- 
vision to the contrary; and I, therefore, think 
that no Division Bench of this Court can 
refuse to hear counsel in any case which 
comes before it judicially acconlingly to its 
own views of expediency and convenience. 
Conceding, however, that the mode of hear- 
ing is in the discretion of the Court, that 
discretion can be exercised only by the 
general body of Judges of which the Court 



is composed, and it mnst further be embodied 
in some rules framed by the Court at large 
under the powers vested in it by the 13th 
Section of the 24 and 25 Vic, c. 104, 
which has been already referred to in a pre- 
ceding part of this judgment. I have al* 
ready said that there is no reason, in my 
opinion, why a Moonsiff who is charged with 
such misconduct as would render him liable 
to be removed from his office, should not 
have the same privilege in the matter of 
hearing as that which is conceded to a pleader 
of his Court. But if any distinction is to 
be made in this respect between the two 
cases, that distinction can be made only by 
the Court at large, and not by the English 
Committee which was appointed by it merely 
for the discharge of certain duties of a purely 
ministerial character. 

I am aware that a similar point has been 
decided in a difierent way in the case of the 
Moonsiff of Pollas which has been recently 
heard by a Bench of five Judges ; but, with 
the greatest deference to those learned 
Judges, I feel myself bound to say that, for 
the reasons above stated, I am unable to con- 
cur in the view taken by them. I wish 
merely to add that there is no authority, that 
I am aware of, which renders it obligatory 
u[)Ou me to follow that decision when I am 
not prepared to accede to the grounds upon 
which it is based . 

The matter came on for argument on the 
\9th June 1872. 

Macphersony J", — What are we to consider 
to be the nature of the present proceeding ; 
and what is the nature of the order sought 
from us ? Suppose the Court were now to 
make an order in favor of the petitioner, 
how is it to be carried out ? The prayer of 
your petition was that the Court " will be 
pleased to re-consider and review their said 
resolution." The resolution is one of four 
Judges of the Court. What power has a 
Division Bench either to review or set aside 
their order ? 

Ainslie, J. — If you say that this was an 
application for a review, it is not appealable 
by virtue of the decision in XII Weekly Re- 
porter, 459, where it was held that an order 
passeil by the Senior of two Judges of a 
Division Bench who differed in opinion^ 
dismissing an application for the review of 
their judgment, is not appealable, such an 
order not being a judgment within the mean* 
ing of Section 15 of the Letters Patent 

Macpherson, J. — ^The Moonsiff has been 
removed from the service of Grovernment. 
No order can now be made by the Court, 
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Baboo Amarendranath Chatterjee, — ^Your 
Lordships can make this order th^t the pro- 
ceedings of the English Committee are illegal. 
MacphersoUy J. — Under what law has any 
Division Bench power to review the decision 
of (he English Committee ? 

Baboo Amarendranath C hatter jec^-l do 
not mean to say tfiat matters which come 
generally or properly before the English 
Committee would be open to review before a 
Division Bench. 

Ainslie, J, — The Division Bench gets its 
power in appellate cases only. This was not 
an appeal. 

Macpherson, J. — What order would you 
wish us to make ? 

Baboo Amarendranath Chatterjee, — That 

the Moonsiff was entitled to be heard by counsel. 

Ainslie, J. — Where is the authority for 

a Division Bench interfering with an order 

of the English Commit lee in such n case ? 

jVacpherson, J. — In the case of the 
Moonsiff of Pollas a different course was 
followed. The Moonsiff of Pollas having 
been dismissed by the English Committee, 
an application was made to the Chi^-f Justice 
and Mr. Justice Glover who were sitting 
as a Division Bench, and who were two 
of the Judges who formed the English Com- 
mittee. The Chief Justice brought the 
whole of the English Committee to sit with 
liim when he heard the application, and that 
application was accordingly heard by the 
whole English Committee. They, being the 
Committee who actually made the order, 
were fully competent, if they thought it neces- 
sary, to review their order. But that is quite 
a different course from what is now proposed. 
Baboo Amarendranath Chatterjee, — Your 
LfOrdships will see from the judgments of 
the Chief Justice and of Mr. Justice Mitter 
that, in deciding the case, they felt no doubt 
ns to whether they had, jurisdiction in the 
aiatter or not. 

Ainslie, J, — Why should we^say that the 
Division Bench consisting of the Chief 
Jastice and Mr. Justice Mitter had more 
jurisdiction than the Division Bench consist- 
ing of the English Committee ? 

Jfacpherson, J. — I cannot conceive what 
order we can make. You forget the cir- 
cumstances under which this application was 
entertained by the Chief Justice. 

Baboo Amarendranath Chatterjee, — Sup- 
pose the English Committee, not having 
power to deal with the case, assumed that 
power and dismissed a Moonsiff from office, 
would not he have power to apply to a Divi- 
sion Gencli to quash that order ? 



Ainslie, J. — It would appenr from 
Broughton's Civil Procedure, p. 704, that 
Division Benches were appointed to the 
regular appellnte work of the Court. I 
maintain that no Division Bench hns any 
jurisdiction in the matter, or, at all events, 
can at present entertain this question. 

Baboo Amarendranath Chatterjee, — 
There is nothing in the law or in the rules 
of this Court by which the Judges can dele- 
gate or have delegated such a power to the 
English Committee. 

Macpherson^ J, — The English Committee 
may not have jurisdiction. At the same 
time the Division Bench has no power to 
interfere. What could be the possible re- 
sult of this application ? We have no power 
to order him to be restored. 

Baboo Amarendranath Chatterjee. — 
Theie are several cases in which persons 
removed from office have been restored. 

Macpherson, J. — What difference is there 
between the powers of a Division Bench and 
those of the English Committee ? The 
point of objection is whether one part of the 
Court has power to interfere with another. 

Baboo Amarendranath Chatterjee. — The 
English Committee is not such a part of the 
High Court. No such power has been dele- 
gated to it. The functions delegated to it do 
not embrace this power of removing a Moon- 
siff. 

Kemp, /. — Then you contend that the 
whole of the Judges are to sit in every case 
in which a Moonsiff is concerned. 

Baboo Amarendranath Chatterjee. — I do 
not say the whole of the Judges, but a Bench 
of the Judges. 

Ainslie, J. — But may not this Bench be 
the Bench ordinarily known as the English 
Committee ? 

Baboo Amarendranath Chatterjee, — I con- 
tend that the English Committee is not a 
Bench of the Court, and that all orders of 
dismissal made by it are unwarrantable. 

Macpherson, J. — That may be so ; but, as 
I have already stated, we have no power to 
interfere. 

Ainslie, J. — The moment you say that your 
application before the Chief Justice and Mr. 
Justice Mitter was one for a review of 
judgment, it is clenr that there is no right of 
appeal. As a matter of fact, under Act VIII 
of 1859, Mr. Justice Mitter was debarred 
from expressing any opinion. But admitting 
that he had tlie power, we have no power to 
interfere, because it hns been ruled that no 
appeal will lie in such a case. 

Baboo Amarendranath Chatter jee.^^Thea 
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the effect of your Lordships' order will be to 
quash the whole of the proceedings. 

AinsHe, J. — The eflFect will be to quash this 
appeal. 

Baboo Amarendranaih Chatterjee, — If 
your Lordships will treat this as an application 
for review, then, of course, I have nothing to 
urge against the conclusion of your Lordships 
that no appeal will lie. 

Ainslie, J. — Then in what other light do 
you say we should look upon theapftlication ? 
The case in the XII Weekly Reporter, 459, 
decided that, upon a difference of opinion on 
a review, there was no appeal under Section 
15 of the Letters Patent. 

Baboo Amarendranaih Chatter fee, — I 
contend that the appeal will lie. Whether 
your Lordships treat this as a judgment upon 
an application for review, or as a judgment 
upon a substantive application, it was a judg- 
ment within the meaning of Section 15. 
There being therefore a judgment, and ihtre 
being a difference of opinion between the two 
Judges who tried the casf", an appeal lies to 
this Court. 

Macpherson, J. — Where is the law which 
gives a Division Bench power to review an 
order of the English Committee ? 

Baboo Amarendranath Chatterjee, — The 
law which gives the High Court power to 
set aside any illegal order. Then again, 
when the appeal was registered, no objection 
was tuken. [^Ainsliet J, — By whom was no 
objection taken ; by the Deputy Registrar ?] 
No, these appeals under Section 15 are laid 
before the Chief Justice. I do not think 
that this application should be treated as a 
review within the meaning of Act VIII of 
1859 ; and my view will be supported by 
the fact that the contention before the Divi- 
sion Bench that the English Committee had 
no jurisdiction would be primd facie incom- 
patible with the notion that this was an 
application for a review. Besides, ordinnrily, 
an application for review under Act VIII is 
mnde before the same Judges who tried the 
case ; and although the word review happens 
to be mentioned in the petition, your Lordships 
ought not to consider that, simply bt^cause of 
the use of that word in the petition, it was 
a petition of review. 

Macpherson, J. — What do you mean by 
review f 

Baboo Amarendranath Chatterjee, — A 
re-consideration of the matter. I will admit 
that the word review is not properly used. 
But a mere inaccuracy in the use of a word 
ought not, I submit, to determine the fate of 
this application. The questions rai;}ed by 



your Lordships are, 1st, whether, this having 
been a petition of review, and the Judges 
having differed, an appeal will lie from the 
decision of the Senior Judge ; 2ndly, whether 
a Division Bench of this Court consisting of 
two Judges can review an order of the English 
Committee ? As to the 1st question, I contend 
that the application before the Chief Justice 
and Mr. Justice Mitter was not an application 
to review a judgment of the English Com- 
mittee. Although a strictly literal construc- 
tion of the terms of the petition may favor 
that view, yet if your Lordships will look at 
the real nature of the contention before the 
Division Bench, and consider that that conten- 
tion was that the English Committee had no 
jurisdiction to decide this case, I am confident 
that your Lordships will agree with me that 
this was not a petition of review in an 
ordinary case between party and party under 
Act VIII. It was a substantive application 
complaining that the English Committee had 
taken upon themselves and assumed a juris- 
diction not under the law ; that their whole 
proceedings were ultra vires ; and that their 
order should be declared a nullity ; and that 
the Court would appoint a Division Bench 
to tiy this particular case. There had really 
been no Division Bench charged with the 
duty of deciding these cases by virtue of the 
power given to this Court under s. 83 Act VI 
of 1871. The English Committee was not 
so charged. 

Kempf J, — ^You had better first get over 
the point that no appeal lies, and then so into 
the question of the Unctions of the English 
Committee. 

Baboo Amarendranath Chatterjee. — That 
will depend upon the way in which your Lord- 
sliips look at the application. If your Lord- 
ships look at it as a substantive application, 
then I submit that an appeal will lie. 

Kemp, J. — Both the Chief Justice and 
Mr. Justice Mitter treat it as an applicatioa 
for re- consideration and review. 

Baboo Amarendranaih Chatterjee. — But 
it was an application to're-consider and re- 
view a resolution, and was in no way an 
application for a review of ju<lgment within 
the technical meaning of Act VIII. 

Ainslie, J, — But suppose that this was a 
substantive application, nnd you got an order, 
how can it be carried out ? The former 
Drder of dismissal has been carried out. 
• Baboo Amarendranath Chatterjee. — The 
Court of Queen's Bench has often issued a 
mandamus to restore a person who has been 
illegally removed. 

Macpherson, J, — Do you mean to say that 
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one Judge of the Court of Queen's Bench 
has issued a mandamus to restore a person 
who has been removed by the order of 
another Judge of the same Court ? 

Baboo Amarendranath Chatterjee, — I do 
not know how that may be. But I will not 
further detain your Lordships. My principal 
ground is that the contention before the 
Division Bencli was that the EngUsh Com- 
mittee had no power to remove my client ; 
that the application was not one for review, 
but was a substantive application ; and that 
even if it could be treated as a petition of 
review, the decision in the XII Weekly 
Reporter, pointed out by Mr. Justice Ainslie, 
will not apply to the case, because this is a 
case which is removed from the ordinary 
classes of cases. 

The judgment of the Court was delivered 
as follows on the 25 A June 1872, by — 

Macpherson^ J, — By an order made on the 
15th of September 1871 by "the English 
Committee," consisting of four Judges, of 
whom the late Officiating Chief Justice was 
one. Baboo Hurrish Chunder Mitter, the 
Moonsiff of Burdwan, was removed from his 
office of Moonsiffi 

Baboo Hurrish Chunder Mitter subsequent- 
ly presented a petition to the Court praying 
chat the '^ Court will be pleased to re-consider 
and review their said resolution.'' 

This petition was presented to and heard 
by the first Bench, a Division Court, then 
consisting of the Chief Justice and Mr. 
Justice Dwarkanath Mitter ; and judgment 
was reserved. Shortly thereafter, a similar 
application was made to the same Bench 
(which on that occasion consisted of the 
Chief Justice and Mr. Justice Glover) in the 
case of the MoonsifT of Pollas, who also had 
been recently dismissed under an order of the 
English Committee. The application of tht- 
latter Moonsiff was e?entually heard by a 
Court composed of five Judges, and it was 
refused by the unanimous judgment of the 
Court. 

The Chief Justice subsequently held, in 
Baboo Hurish Chunder Mitter's case, that the 
reasons which the Court gave iu its judgment 
io the case of the Moousifi of Pollas, applied 
to the case of Baboo Hurish Chunder Mitter, 
aod that his application also ought to be dis- 
missed. Mr. Justice Mitter held that the 
flnglish Committee had no authority to pass 
the order of removal ; that the order was 
invalid ; and that the petitioner was entitled 
to a re-hearing. 

In accordance with the decision of the 
Chief JasticCy the application was dismissed ; 



and the petitioner now appeals claiming the 
right to appeal under Section 15 of the 
Charter. 

Putting on one side the question whether 
the decision of the Chief Justice in this 
matter is a judgment withiu the meaning of 
Section 15 from which an appeal lies, it 
appears to us that there is another and fatal 
preliminary objection to the whole application 
of the petitioner, which renders the proceed- 
ings he has taken wholly bad, and makes it 
unnecessary for us to enter now into the 
merits of the questions he desires to raise 
before us. 

Having been removed from his office by a 
resolution or order of four Judges of the 
Court (the English Committee), the petitioner 
has applied to a Division Bench consisting of 
two other Judges of the Court, praying the 
Court to review and re-consider the reso- 
lution which removed him. But it is quite 
clear that no Division Bench has any power 
to re-consider or review or set aside a decision 
of the English Committee, or to order the 
Judges of the English Committee to re-con- 
sider or review or set aside their decision ; 
and that no order which the first Bench could 
have made, or which we now can make, could 
by any possibility restore the appellant, or 
render it incumbent on the English Commit- 
tee to review their proceedings. That being 
so, the petitioner's application is wrongly 
conceived, and must be wholly infructuous. 
We therefore decline to enter into the merits 
of his case. 

It is said that the Chief Justice, by hear- 
ing the petitioner, showed that he considered 
the application was one which the petitioner 
was entitled to make. But if the circum- 
stances under which the application was heard 
are borne in mind, it will be seen that no 
such inference can fairly be drawn from the 
fact of the petitioner having been heard. 
Before expressing any opinion on the case of 
Baboo Hurrish Chuuder Mitter, the Chief 
Justice, in the matter of the Moonsifi of 
Pollas, in order that the question of the 
regularity or otherwise of the proceedings of 
the English Committee might be finally 
determined, referred the application to a 
Court of five Judges consisting of himself 
and the four surviving members of the Eng- 
lish Committee by whom the Moonsiff of 
Pollas had been dismissed. That Bench, 
being composed of the members of the 
English Committee, whose decision was ob- 
jected to, could and would, of course, have 
reviewed their decision, if they had tliought 
any injustice had been done. 
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The Chief Justice considering (as is 
usually considered by the Judges of this 
Court) that the unanimous decision of a 
Bench of five Judges must be taken as con- 
clusive on the questions disposed of by it, 
and considering (as is the fact) that the 
application of the present petitioner was 
clearly governed by the decision of the 
five Judges in the PoUas Moousifi's case, 
simply decided that, for the reasons given in 
the Pollas MoonsifiTs case, the application 
must be dismissed. It never became neces- 
sary for the Chief Justice to consider what 
order in particular the Division Court, of 
which he was a member, could make which 
would benefit the appellant. There is nothing 
therefore in the mere fact of his having 
heard the petitioner before he dismissed the 
application, which in any degree shows that 
the Chief Justice meant either directly or 
indirectly to decide that a Division Bench 
could make any order setting aside or alter- 
ing a decision of the English Committee, or 
could compel the English Committee to 
review their proceedings. 

It is urged that we ought not to deal with 
this matter strictly, or to treat it as if it were 
supposed to be technically an application for 
review of judgment such as maybe made 
under the Civil Procedure Code. But whe- 
ther we look at the case strictly or other- 
wise, we find that the petitioner's object is 
alvrays one and the same, to obtain a re- hear- 
ing of his case, and a re-consideration of 
those matters which have already been 
considered by the English Committee of 
four Judges, who, having considered tliem 
carefully and fully, ordered the petitioner to 
be removed from office. Whether the proce- 
dure of the English Committee and their 
final order were legal and valid, or otherwise, 
there the order is ; and there is nothing iu 
the Charter which authorizes us, or any 
other Division Court, to review or re-con- 
sider it, or to set it aside. 

Supposing we were to say that the appellant 
should have been dealt with in a muuner 
differing from that iu which he was dealt 
with, in what respect would he be benefited ? 
His position would be exactly what it is now, 
and he would be no nearer restoration than 
he is at present. 

The petitioner's application being entirely 
wrongly conceived and inofficious, we dismiss 
this appeaL 



The 25th June 1872. 

Present : 

The Hon'ble Louis S. Jackson and 
W. Markby, Judges. 

Lease — Forfeiture -^Damages — SuU — Waiver — 
Receipt of Rent — Evidence — Objection — 
Appeal to High Court — Amount or Value below 
Rs. 5,000. 

Case No. 171 of 1871. 

Regular Appeal from a decision passed 
by the Subordinate Judge of Tipper ah^ 
dated the ISth May 1871. 

Chunder Nath Misser and another (Plaintiffs), 
Appellants^ 

versus 

Sirdar Khan and others (Defendants), 
Respondents, 

Mr, Woodroffe and Baboos Kalee Mohun 
Doss and Doorga Mohun Doss for 
Appellants. 

The Advocate- General and Baboos Chunder 
Madhuh Ohose and Nullit Chunder 
Sen for Respondents. 

There is nothing incompatible in the two remedies of 
damages and forfeiture for breach of the conditions of a 
lease. 

Where there is aa obligation (as in this case by a 
lessee) to do several successive acts, the obligation is 
broken If any one of the acts is omitted when the time 
for its performance comes. The lessee is not obliged 
to wait until the expiration of the terra; nor is the 
lessee liable to several successive suits for each partial 
breach of the condition, and then to one general penalty 
for the whole. Nor is it usual, when a penalty is pro- 
vided for breach of condition, to bring two suits — one to 
enquire into the existence of the breach, and the other 
to enforce the penalty. 

Receipt of rent is not per se a waiver of every previous 
forfeiture ; it is only evidence of a waiver. 

The High Court declined to entertain the obiection 
(not taken until the apipellant's argument was concluded) 
that no appeal lay to it in this case, inasmuch as the 
amount or value did not exceed 5,000 rupees, even if it 
had been clear that the amount or value was below 
5,000 rupees. 

Markby, J, — This was a suit to recover 
possession of certain mouzaiis let to tlie 
defendant, Sirdar Khan, in farm by the 
proprietor, the father of the plaintiffs, for a 
term of ten years, from the 19th Pons 1274, 
at an annual rent of Rs. 3,402-1 ; the plaint- 
iffs alleging that they had put an end to tbe 
lease for breach of its conditions, as by its 
terms they alleged they were entitled to do. 

The pottah which is translated at page 28 
of the paper book is granted upon a gt'eat 
number of conditions, amongst others, that 
the defendant '* shall correctly and faithfully 
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** file every year in my (t. e. the lessor's) 
^ office, the annual fixed jummabundee and 
** pydawaree papers, and at the expiration of 
^ the term the kubooleuts of die ryots and 
*^ tlie ehitta of the entire Innd ; that if they 
" he not filed, then, according to the law in 
** force or that may hereafter be in force, 
'^ measures shall be taken for the realization 
'^ of those papers, and the loss which such 
^' withholding of the said papers shall cause 
^ shall be ptiid annually to the extent of the 
^' aforesaid jumma as compensation by you 
** (t. e. the lessee) and your heirs without 
** any objection.^ Then follow other condi- 
tions, and then it is said '' that, if you act 
'*^ contrary to any of the aforesaid condi- 
^ tions, dien I shall be at liberty to cause a 
** resumption of the ijarah tnehaUy or let 
** them in ijarah to others, to which you 
** shall not be able make any objection or 
** claim with regard to the unexpired portion 
** of the ijarah term ; if you do^ the same 
" sliall be rejected.'* 

This clause gives the plaintiffs a clear 
riglit to put an end to the lease upon breach 
of any of the conditions to which the clause 
refers, and the questions we have to decide 
are, (1) whether this clause refers to that 
condition which has been set out; and (2) 
i^hether, if so, that condition has been 
broken; and if both these questions are 
answered in the affirmative, then (3), whe- 
ther the plaintifis can, under the circum- 
Btanced, take advantage of the clause for 
forfeiture. 

Ajb regards the first question, the Advocate- 
Greneral for the defendant, Sirdar Khan, con- 
tends that the clause of forfeiture only ap- 
plies to those conditions to which no special 
penalty is attached ; and that when there is 
sacli a special penalty, it has no application. 
Bat this is a construction which does vio- 
leoce to the language of the pottah which 
8&y8 that "if you act con tray to any of the 
said conditions," then the consequences are 
to fblloDV, and we should not be at liberty to 
resort to such a construction, except for very 
cogent reasons. We do not think it is a 
reason sufficiently cogent to enable us to do 
violence to the langtiage of the pottah, that 
the lessor would thereby have two remedies ; 
a- renaedjr by way of damages, and a remedy 
by annulling the lease. The Cotirt of King's 
Bench in England saw nothing incompatible 
in those tv^O remedies in the case which has 
been re^rred to (4 Barn. & Adol^ 403), and 
neither do -we. 

Tlien faAs the condition been broken ? 
This involves the constraction of the condi- 



tion : Mr. Woodrofie contends that the true 
construction of the clause is that the lessee 
is bound to deliver the papers specified on 
demand ; that upon his neglecting to do so, 
the penalty of one year*s rent attaches, which 
may be recovered without prejudice to the 
lessor's right to recover the papers also ; and 
that if neither the papers are filed, nor the 
penalty paid, then the lease may be annulled 
under the clause above set out The Advo- 
cate-Greneral, on the other hand, contends 
that, if there were a neglect to deliver the 
papers of any one year, that would give a 
right to compensation for the injury which 
accrued thereby, but that there would not be 
a breach of condition to which the money 
penalty or forfeiture would apply, until all 
the acts which were to be done under this 
condition had been omitted to he performed ; 
and further that what was contemplated was 
that legal proceedings would be first taken to 
ascertain whether or no there had been a 
breach of the condition, and that the lessor 
could not annul the lease, or claim the penal- 
ty merely upon his own assertion that the 
condition had been broken. 

Of these two constructions, that suggested 
by Mr. Woodroffe appears to us to be by far 
tlie most reasonable. If there be an obliga- 
tion to do several successive acts, the obliga- 
tion is broken if any one of the acts is omit- 
ted when the time comes for its performance ; 
and it is not at all likely that the lessor in- 
tended to tie up his hands until the expira- 
tion of the term. Indeed, it was to escape 
this conclusion that the Advocate-General 
suggested that legal proceedings for compen- 
sation might be at once taken ; but it does 
not seem to us at all probable that the lessee 
would submit to successive suits for each par- 
tial breach of the condition, and then to one 
general penalty for the whole. Nor when 
a penalty is provided for breach of condition, 
is it usual for there to be two suits, one to 
enquire into the existence of the breach, 
and the other to enforce the penalty. The 
lessor always proceeds to enforce the penalty, 
whether in the shape of liquidated damages 
or forfeiture, at once, but the lessee can of 
course put him to proof (hat a breach has 
been committed. 

Adopting, therefore, Mr. Woodroffe's con- 
struction as the right one, let us see whe- 
ther a breach of condition has been com- 
mitted in this case. On the 2nd Magh 
1277, a notice was given by the plaintiffs to 
the defendant stating that papers had been 
repeatedly called for under the condition and 
not delivered, and that <<yon are hereby 
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" directed to make over the papers called for 
*' within five days from this date ; that if 
*' you do otherwise and fail to make over 
**ali those papers called for within the 
^' specified time, then legal measures shall 
"be adopted for the recovery of the said 
" papers." On the 18th Magh 1277, another 
notice was served which, after referring to 
the default of the defendant in not filing the 
papers called for, proceeds thus : — " Hence 
" you are bound to pay the sum of Rs. 3,402-1, 
" the jumma for one year, as a compensa- 
" tion for loss, which too you have not 
** paid, and you have also violated the other 
" conditions of the kubooleut ; therefore 
** you are hereby informed that you must pny 
" to us the aforesaid sum of Rs. 3,402-1, 
" within 15 days ; otherwise the condi- 
" tions being infringed, and your right and 
" interest in the ijarah having ceased, you 
" can no longer hold the said lands in your 
" possession thereof. Accordingly, on tak- 
" ing back the said mehal from you, wo shall 
" hold direct possession thereof." This 
seems to us to be all the notice that the 
defendant could require, nor has there been 
any complaint that it was insufficient. The 
defendant never complained that the papers 
were not sufficiently specified, or that he had 
not had sufficient time to prepare them, or 
made any other reasonable excuse of that 
kind for not complying with the demand. 
As far as we can discover, he made no reply 
at all to these repeated notices, apparently 
treating the whole matter with contempt ; 
he only says in paragraph 6 of his written 
statement that '' it is not intended that such 
claims would be enforced or acted up to." 
The Subordinate Judge has not given any 
countenance to such a direct violation of the 
terms of the pottah, and we can find nothing 
on which it can be for a moment rested. 

It only remains, therefore, to consider 
whether the phiintifi*s can, under the circum- 
stances of this case, take advantage of the 
forfeiture. It is said that they cannot, first, 
because the forfeiture has been waived ; and, 
secondly, because it would be inequitable to 
allow it to be enforced. It is said to be 
waived because, up to the 29th Pous J 277, 
the plaintifis accepted rent. \i is true that 
they did so, but we do not think their doing 
so constitutes a waiver. There would be no 
waiver, unless rent were accepted for a time 
subsequent to the forfeiture, and in our 
opinion there had been no forfeiture when the 
las I instalment of rent was paid. No specific 
time being fixed for the filing of the papers ; 
we do not think there was a default until the 



papers had been demanded, and not delivered. 
But even if there were in strictness a default 
as the Advocate-General contends, as soon as 
a reasonable time had elapsed for the prepara- 
tion of the papers, still receipt of rent is not 
in itself a waiver of every previous forfeiture; 
it is only evidence of a waiver, and we should 
ceriaiuiy not infer that the plaintiflT, by accepi- 
ing an instalment of rent^ intended to waive 
his right to demand, and to receive all papers 
deliverable up to that date. Such papers as 
those, though usefal and even necessary to the 
landlord under some circumstances, would not 
ordinarily be delivered nntil asked for, or 
asked for until wanted, and we can see no 
reason whatever why, if the lessee was bound 
to deliver them before the last instalment of 
rent was received, he was not just as much 
bound to deliver them a/terwards ; and tliere 
is not a suggestion that the defendant could 
not have done so, had he chosen. It is 
contended that the whole rent of 1277 has 
been accepted, and that the defendant at any 
rate has therefore a right to remain till the 
end of the year. But upon the evidence we 
do not think it appears that the whole rent 
has been paid for that year. The Subor- 
dinate Judge does not find this expressly, 
nor does tlie defendant say it in his written 
statement, and the dakhilahs relied upon do 
not show it. The instalment paid on 2l8t 
Choitro referred to in the dakhilah of 5di 
Pous 1277, was paid in the last month 
of 1276, and undoubtedly belongs to that 
year. 

The defendant lastly throws himself upon 
the equitable consideration of the Court, bat 
with very little claim to do so. Unless we 
are prepared to say that forfeitures cannot 
be enforced in this country at all, which seems 
to us impossible in face of such legislative 
provisions as Clause 6 Section 23 Act X of 
1 859, we must at least require that the defend* 
ant who is in default, and who seeks to escape 
the consequences to which he has himself 
agreed, should shew that his own conduct is 
such as entitles him to relief. Has the defend- 
ant done this ? It seems to us that he has not. 
He hiis never offered the slightest expUnation 
of why he omitted to comply with what 
appears to us to be both a reasonable and 
a just demand. He has never made any oflfer, 
or expressed any willingness to comply with 
that demand. He has contested and still 
contests the plaintifi''s right to eject him, 
making allegations (especially in the 7th 
paragraph of his written statement) whi<^ 
he has not even attempted to support. So 
fai* fiom deserving any consideration, we 
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think the d^endant's conduct has been yexa- 
tious and unwarranted. 

This disposes of the case on the merits. 
We have not noticed in detail the judgment 
of the Subordinate Judge, because it appears 
to us that he has failed to perceive the true 
nature of the defendant's plea of waiver, and 
only dismisses the plaintiff's suit, because the 
conditions of the pottnh are indefinite and 
ambiguous. We cannot come to this conclu- 
sion. We think they clearly give the plain- 
tiffs a ri^ht to annul the lease for breach of 
this condition, and that the plaintiffs have not 
waived their right to take advantage of (he 
forfeiture. 

It was contended by the Advocate-General 
that no appeal would lie to this Court, the 
amount or value in dispute not exceeding 
Rs. 5,000. We should very much doubt 
if the annount or value is anything like what 
the plaintiffs state in their plaint, but still it 
may considerably exceed Rs. 5,000. But 
under any circumstances we should not give 
effect to this objection. The case is one 
which from its importance we should be 
fully justified in calling up to this Co rt, and 
the objection was not taken until the u argu- 
ment on the part of the appellants was con- 
cluded and the respondent was called upon 
to support the judgment of the Court below. 
Having full jurisdiction over the parties and 
the subject-matter of the suit, we should not 
be justified in sending them before another 
tribunal. 

The decree of the Lower Court is set aside, 
and the plaintiffs will have a decree for 
possession of the lands specified in the plaint. 
They are also entitled to costs both in this 
Court and in the Court below, with interest 
at 6 per cent. 



The 27th April 1872. 

Present : 

The Bt. HonT>le Sir James W. Colvile, Sir 
Montague E. Smith, and Sir Robert P. 
Collier. 

Nattore Raj — Adoption — Registration — Premmp' 
Hon, 

On Appeal from the High Court at Cal- 
cutta,* 



♦ From the jud^irnieiit of Steer and Seton-Karr, J.J., 
dated 30th April 1863, SpMial No. (Full Bench KoliiigM), 
W. R., 106. 



Bajah Chundemath Boy Bahadoor, 

versus 

Kooer Gobindnath Boy, Banee Shebessuree, 
and others. 

The Privy Conncil, after a very carefdl consideration 
of the evidence in thb case, came to the conclusion that 
the judgment of the Hifj^h Court was perfectly right ; 
that there was direct evidence of the execution of the 
onoomoUeepottro and of the kottrito poUro^ which was, if 
not so clear as to remove all doubt, at least so satisfac- 
tory that, in the absence of contrary evidence or very 
strong presumptions to the contrary, it ought to prevail ; 
and that whilst the direct evidence was satisfactory, the 
presumptions which existed on the one side and on the 
other, when they come to be weighed, very strongly 
preponderated in favor of the execution of these dee£. 

Their Lordships observed that it would be very much 
for the interest of proprietors in India if, when they 
executed deeds givmg their widows after their death 
power to adopt, tlaey would take the precaution to regis- 
ter the deeds. 

In this case the widow did not adopt a soo untU 6 
or 7 yenrs after the Rajah's death, and an inference waa 
sought to be drawn therefrom hostile to the adoption 
with reference to the obligation upon the widows to act 
upon the power ^ven to her by her husband as speedily 
as possible, and its great importance as a religious duty. 
But the Privy Council considered that the presumption 
against the adoption arising from the neglect of duty by 
the widow was not so great as the presumption in favor 
of the Rajah having the power to adopt, because the 
stronger the duty to adopt a son, the stronger was the 
presumption that the Rajah would not like to die with- 
out leaving power to. his widow to make the adoption. 

In these appeals the title to the socression 
to the Inrge and ancient Baj of Nattore on 
the death of the Bajah Grobindchunder is 
involved, and it has been thonght conyenient 
to determine it before proceeding to deal 
witli the other quest ions in the suits. 

The issue rnised on the title is, whether 
Gobindnath, tiie respondent, is entitled to 
the succession as a son by adoption of the 
late Bajah Gobindchunder. The adoption 
wns made by his widow Shebessuree, and 
the power to make it is alleged to have been 
by a deed (onoomottee pottro) executed by 
the late Bajah on the eve of his death. He 
IS alleged to have made at the same time 
another deed (kottrito pottro) giving his 
mother Eistomonee, or rather his adoptive 
mother, the management during the infancy ; 
and the whole question on this issue turns 
upon the validity or invalidity of these two 
deeds. 

Their Lordships do not think it necessary 
to go into the history of the long and compli- 
cated litigation which has arisen out of this 
snccession, though parts of it may be inci- 
dentally referred to ; and the facts which 
introduce the period when these deeds were 
executed are few. 

It appears that Gobindchunder died in 
1836, having the raj in full right and posses- 
sion. 
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He died, leaving his mother Eastomonce, 
his wife, who was then about the age of 20, 
and an infant daughter about two years old ; 
and it is material to bear in mind this state of 
his family in weighing the presumptions 
which arise from the subsequent conduct of 
the parties. 

The Rajah Gobindch under had himself been 
adopted into this family by 'Kistomonee in 
the year 1814, and he came of age in 1829. 
Daring his minority Kistomonee managed 
the property, and there were disputes be- 
tween the Rajah and his adoptive mother, 
which, when he came of age, led to what has 
been called by the learned counsel for the 
appellant exasperated litigation. There can 
be no doubt that there was fierce litigation 
between the mother and the adopted son. In 
that litigation insults were heaped by one 
upon the other ; and the fair result of the 
evidence seems to be that they continued for 
a considerable time in a state of hostility. 
From conversation held with the Rajah him- 
self, it appeared that only a short time before 
his death, he was not on visiting terms with 
his mother. She had left the palace at 
Nattore, and had gone to live at Saidabad, on 
the other side of the Ganges. But although 
that state of hostility between the mother 
and son is proved beyond all dispute by the 
evidence, it is also proved, and with equal 
certainty to the minds of their Lordships, 
that on the eve of liis death the Rajah 
became sincerely desirous of seeing his 
mother and becoming reconciled with her. 
He was taken ill for few days before the 9th 
of December. On the 9th of December, or 
as one witness says, on the day before the 
9th, he was told that his illness was serious ; 
and on the morning of the 9th, when several 
family physicians were present, when one of 
his relatives, Hurree Pershad, the father of 
his wife, was also present, the evidence is 
that the deeds which are now in dispute 
Were executed, attested, one by nine, and the 
other by eleveu witnesses, and the deed of 
adoption {onoomottee puttro) given by the 
Rajah to Hurree Pershad, who at once 
delivered it to his dauther, the Rnjah's wife, 
who was behind the screen in the same room. 
The other deed the Rajah put in his seal-box 
intending himself to take it to his mother. 

The direct evidence of the execution of 
the deeds is that to which attention should 
first be called ; and, of course, if that evi- 
dence fails to establish that those deeds were 
executed, the case of the respondent must 
faU. 

Their Lordships having given very careful 



consideration to the evidence in this case, 
have come to the conclusion that the judg- 
ment of the High Court is perfectly right ; 
that there is direct evidence of the execution 
of the instruments, which is, if not so clear 
as to remove all doubt, at least so satisfactory 
that in the absence of contrary evidence or 
very strong presumptions to the contrary, it 
ought to prevail. Their Lordships also think 
that, whilst the direct evidence is satisfactory, 
the presumptions which exist on the one side 
and on the other, when they come to be 
weighed, very strongly preponderate in 
favor of the execution of these deeds. 

Several witnesses have been called who 
were present when these deeds were exe- 
cuted ; and in considering the witnesses who 
were called, and the absence of witnesses, 
the length of time which had elapsed from 
the period when the deeds were executed to 
the time of the enquiry must be borne in 
mind. The deeds were executed in D^ecem- 
ber 1836, and these witnesses were examined 
before Mr. Jackson in 1860, twenty-five years 
after the event. 

It is unnecessary to say which of the 
parties is responsible for the delay. Un- 
doubtedly, when the conduct of Anundoath 
comes to be considered, there will appear 
considerable delay on his part ; but without 
casting the responsibility of that delay on 
the one side or the other, the fact of the 
delay is certainly important when we come 
to consider the evidence which was given, 
and that which, if the case had been heard 
at an earlier period, might have been expect- 
ed to be given. Of the witnesses who have 
been called, without adverting to the others, 
three appear to be in a respectable position 
in life, and one of them is a witness whose 
interest is apparently opposed to the deeds 
supposed to have been forged, and which he 
must, if he is saying that which is untrue, be 
assumed to have assisted in fabricating. 
This witness, Hurree Pershad Roy, was an 
old man wht^n he was examined, and the 
father of Sbebessuree, the widow of the 
Rajnh. Be says he was present when these 
deeds were executed. He gives a long 
account of the way in which it was done, 
and he gives the nambs of the writers. He 
says " Bhoyrub Sircar wrote the onoomoiiee 
" puttro^ and Kisto Dhone Mozoomdar vrrote 
" the kottritto puttro,^* Both these persons 
are dead. He also gives us the name of the 
officer of the Rajah who drew the -will, 
Hurrish Chunder Khan, who appears to have 
been the chief dewan in the Rajah's hoase, 
and therefore a person very likely to have 
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hwn. consuUed* Hurriah Chmider Ehan 
prepared tbja deeda and read them over. If 
this witoesa ia to be believed, Hurriah Chuop 
der Khan read them over to the Rajah ; then 
they were eiEecated, and one delivered to 
Hurree Perabad himself to t^e given to his 
daughter in the way which has been already 
described. 

In addition to that witness there is Needan 
Chnnder Boy, a cousin of the Bajah living 
with him, and therefore a person who would 
naturally be present upon an occasion of this 
kind, and MonomohuD, the Court physician, one 
of the uumerous doctors who were in attend- 
ance upon the ]Rajah, Those witnesses were 
pot subscribing witnesses ; and undoubtedly 
that which is le^t satisfactory in this part of 
the case is that these respectable persons were 
not subscribing witnesses, ftnd that only one 
subscribing witness was called upon the en- 
quiry in 1860. But it appears ihat, upon a 
trial which took place before the Principal 
Sudder AmecQ in the year 1852, two attest- 
ing witnesses were called* The deposition 
of one of ihem has been read, and the other 
(to adopt the phrase used at the Bar) has in 
some way dropped out of tlie record. It 
appears to have been the deposition of one of 
the physicians. Other witnesses had died 
before itie inquiry in 1860. 

Therefore their Lordships find a consider- 
able number of witnesses called to prove the 
execution pf these documents. They do 
prove them in the most direct way, and if 
any credit is to be given to their evidence, 
these deeds were executed by the Rajah, and 
one of them was delivered by hia own hand 
to Hurree Pershad. 

On the other side there is no direct evi- 
dence, but it is sought to impeach this testi- 
mony in favor of the deeds by admissions 
which were supposed to have been made by 
the Rajah himself and by his mother the 
Ranee Kistomonee about the time when it is 
supposed that these transactions took place. 
Tlie Rajah himself expressed his desire to be 
carried to the Ganges to die. His mother 
lived near the Ganges. In the course of his 
journey, which apparently was a journey of 
iibout 60 miles, he stopped at Rampoora, and 
there he was seen by a witness, Haradliun 
Sanyal a mooktear, who from his own state- 
ment had been employed by several members 
of this family in transacting their legal busi- 
ness. His evidence appears in the second 
record, and he is the only witness called by 
the appellants whose evidence goes very 
seriously to impeach the testimony as to the 
execution of the deeds. It is no doubt very 



important, and is entitled to be very carefully 
considered, because, undoubtedly, if what he 
says is taken literally and is true, it is diffi- 
cult to suppose that the Rigah had executed 
these two deeds before he had started on 
his journey. He says he saw the Rajah 
at' Rampoora, and had a conversation with 
him : and he says ; '* I told the Rajah that 
'' you are unwell, you give a permission 
" for holding of the house ; upon which he 
'* told (me), ^ I have an intention of giving 
" permission. It is not written. I cannot 
'* do so until I see my mother. I will go to 
" the banks of the Ganges. Get a boat for 
" me.' Upon which I told him, * Ton 
'* present a petition intimating the said per- 
'^ mission.' He said, ' Let me go to my 
'' mother and I will write it. There is no 
'' need of giving any information. Get me a 
" boat and cross me over/ " 

Undoubtedly, if that evidence is entitled to 
credit and to be entirely relied on, it is incon- 
sistent with the execution of the deeds having 
then taken place. But there are vurious cir- 
cumstances which tend ^ impeach this evi- 
dence. Haradhun Sanyal it appears from his 
own statement, had quarrelled with Kisto- 
monee ; she bad in some way withdrawn her 
confidence from him, and he admits that he 
then took part with Rajah Anundnath. But 
what appears still more to throw doubt upon 
his evidence is this : he says that, although 
he had had this all-important conversution 
with the Rajah, upon the question which must 
have agitated the family for many yenrs, al- 
though he was acting for Anundnaih and in 
constant communication with him, he never 
told him of this conversation until after the 
commencement of this suit. That does ap- 
pear to be utterly incredible, and to throw not 
only doubt but discredit upon his testimony. 

It is also to be observed that, even if that 
testimony be true, and although, if the Rajah 
is assumed himself to have been sincere, his 
expressions indicate tliat the deeds had not 
been executed ; yet it is possible tliat, as he 
had not employed this man in preparing them, 
he might not for that reason or for others 
have chosen to tell him of what he had done ; 
again, supposing the evidence to be entitled 
to any credit, two circumstances appear from 
it extremely favorable to the case of the 
respondent ; one is that the Rajah had the 
intention to give the power of adoption to his 
widow, and the other is that he was going to 
see his mother ; and from his expressions, as 
given by this witness, it is plain that he waa 
going not only to see but to consult her, and 
act according to her advice and wishes. Those 
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two circumstances are strongly in favor of 
the presumptions of intention on which the 
respondent relies. 

A great deal of evidence appears to have 
been given in the suit before Mr. Jackson, to 
show that Kistomonee and Shebessuree had 
fabricated these deeds, in order to compromiso 
a quarrel between themselves. The learned 
counsel, Mr. Field, who very fully and stre- 
nuously argued this case, has not ventured to 
rely upon that evidence. His main support 
was the judgment of Mr. Jackson, and as Mr. 
Jackson himself did not believe that story, 
Mr. Field probably exercised a wise discre- 
tion in not relying upon it But it is perfect- 
ly (tlain that the appellants had set up a case 
of fabrication of documents, which entirely 
broke down and failed to obtain credit. The 
endeavor to do so, and in a very systematic 
way, throws great discredit upon the whole 
of their case. 

Anundnath himself was examined, and it 
appears to their Lordships, as it did to the 
High Court, that his evidence is very strong- 
ly in favor of the validity of tliese deeds, 
because it appears that he recognized, by the 
giving of presents, both the adopted children. 
He recognized the two sons who were in suc- 
cession adopted ; and the only way in which 
he gets rid of that damaging fact is by say- 
ing that he was not aware that they were 
adopted under a valid power given to the 
widow. He says he thought they were mere- 
ly children about the house brought up by 
Shebussuree : but their Lordships think that 
such an explanation is entirely incredible. He 
was living in the palace at the time the Rajah 
died. Tiiese deeds had been publicly noticed 
to the Collector, and had been filed. He must 
have known of the deeds and of the attesting 
witnesses to them ; and to suppose that this 
gentleman believed that these children had 
not been adopted is really impossible. 

A letter was put in evidence when he was 
examined, which, if it be genuine, is decisive 
to show that he treated the first child as the 
legally adopted son of Gobindcliunder. The 
letter is this : — " Having received the letter 
" conferring blessings, I cannot express the 
** mental agony I feel on hearing the news of 
** the death ot* my brother's son." Nothing 
can be more precise than that expression. In 
the mind of a Hindoo, when it was used, it 
must have been perfectly clear that the child 
who was just dead could only be his " brother's 
son" by a legal adoption. There could have 
been no adoption in this case by the widow, 
unless by virtue of deeds executed by the 
Rnjah before his death. 



A question was made whether that letter 
was really Anundnath's writing or not. The 
evidence seems to be in favor of its authen- 
ticity. Mr. Jackson says he only faintly 
denies it. He was examined before that 
Judge, who had an opportunity of seeing him. 
The other circumstances referred to in the 
examination go a long way to show that it 
was a genuine letter. A man would not 
" faintly deny" such a letter if he could have 
denied it honestly ; and the faintness probably 
arose from the feeling that he could not with 
a safe conscience say that it was not his own 
letter. 

Upon the whole of the evidence, therefore, 
which their Lordships have considered, but to 
which it is not necessary to advert in all its 
parts, their Lordships have come to the con- 
clusion already imimated. But this case has 
aiTived at its present stage, and the litiga- 
tion has been prolonged, not so much 
by the result which ought to be drawn 
from the evidence given on both sides 
directly applicable to the facts, as from this, 
that the learned Judge, Mr. Jackson, drew 
from circumstances not given in evidence in 
the case, and from general knowledge, in- 
ferences, and presumptions hostile to tlie 
direct evidence. It appears to their Lord- 
ships that some of those inferences are of a 
strained character, and some of the presurapH 
tioiis unsound ; but the Judges of the High 
Court, who went very carefully through the 
evidence, have disposed of those inferences 
and presumptions to a considerable extent, 
and have made presumptions from the evi- 
dence with which their Lordships are very 
much disposed to agree. 

The main presumption which has beea 
relied on in favor of the appellants against 
the deeds arises from the dtate of feeling 
which existed between his mother Kisto- 
monee and the Rajah. Undoubtedly that 
state of feeling is entitled to be considered. 
It has already been stated that it existed. 
But there is surely nothing contrary to tho 
ordinary workings of human nature in tlie 
supposiiion that on the eve of his death he 
was desirous of reconciliation, and that au 
entire revulsion of feeling had come over 
him. 

It is said. Why should he entrust the 
management of this important raj to his 
mother who had managed it so much to his 
own dissatisfaction ? It appeara that the dis- 
satisfaction was that she preferred to manage 
it herself, and would not let him have the 
control of it ; and he may have thought that, 
when he left a young wife and an iufuut chilit. 
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the mother who was so perfectly capable of 
maoagiug, was the best manager whom hfl 
could select But that he did desire reconci- 
liation, and was anxious to consult her is 
perfectly clear ; and that he went out of his 
way when the hand of death was upon him 
for the veiy purpose of seeing and consulting 
his mother is equally clear. 

The next inference suggested as hostile to 
the deeds arose from their non-publication by 
the Rnjah before his death, or by Kistomonee 
immediately afterwards. Unquestionably it is 
most satisfactory wlien documents of this kind 
are I'egistered, and it would be very much for 
the interest of proprietors in India if, when 
they execute deeds giving their widows after 
their death power to adopt, they would take 
the precaution to register the deeds. It might 
save great litigation, which very frequently 
wastes the property they desire to preserve. 
However, it was not done in this case ; it 
was not compulsory on the Rajah to do it ; 
and the time when these deeds were executed, 
the circumstances under which they were 
executed, the fact that the transaction was 
not fully completed until he had taken the 
deed of management to his mother, and she 
had accepted the trust, may all account for 
his not having published them before his 
death. 

Then it is said. Why did not Kistomonee, 
who, when passing through Bampoora, saw 
some of the old retainers of the family, tell 
them, and proclaim that she had the manage- 
ment ? It would have been better perhaps 
that she should have done so ; but still the 
delay in publishing the deeds was not very 
great. About six weeks after the death of 
the Rajah, she presented a petition to the 
Collector, in which the two deeds are referred 
to, and the evidence appears to be that they 
were then produced to the Collector. At all 
events, whether produced or not, they were 
specifically referred to, and in the following 
Jane, six months after, they were regularly 
filed. 

Again it is said, and an inference is 
attempted to be drawn hostile to the respond- 
eat from the circumstance, that the adoption 
of a son did not take place until six or seven 
years after the Rajah's death. That appears 
to be explained and accounted for by the 
circamstance that the Rajah had left a 
daughter. If she had lived and had married 
and given birth to a son, that son would have 
become the representative of the family ; he 
would have been able to have performed the 
religions rites of the family and of the Rajah, 
alfhough not to the same full degree that an 



adopted son might have done ; still those cir- 
cumstances would reasonably account for the 
adoption not having taken place. Mr. Doyne 
forcibly pointed out the obligation upon the 
widow to act upon the power given to her by 
her husband as speedily as possible, and its 
great importance as a religious duty. The 
widow may have neglected her duty, but the 
presumption against the deeds does not seem 
very strong from that circumstance ; whereas 
the presumptiou that the Rajah would leave 
tlie power to adopt is very great. The 
stronger the duty to adopt a son, the stronger 
is the presumption that the Rajah would not 
like to die without leuvin«^ power to his 
widow to make the adoption. That he 
should have postponed it to the eve of his 
death is a circumstance that does not weigh 
against the probability of the deeds, for ha 
was only of the age of 24 or 25, having a 
wife younger than himself. 

These seem to be the presumptions which 
have been most relied on against the deeds, 
but the presumptions in favor of them are 
not only strong but almost irresistible. 

The theory of the appellants must be that 
these deeds are forgeries ; and if they are 
forgeries, Shebessuree and her father Hurree 
Pershad must have been engaged in them. 
It was clearly against the interest of the 
widow that there should he an adoption, for 
she would have been entitled to the raj and 
all the property for life, and her daughter, if 
she had married and had had a son, would 
have continued the succession. And her 
father certainly could have had no interest in 
fabricating a deed which would give Kisto- 
monee the management, because if such a deed 
had not existed, and Iiis daughter had had 
her life-esiate in the property, he would have 
been the natural person, as her protector, to 
have had the management of it. Therefore 
the presumption against forgery, arising from 
the interest of these two persons who are 
supposed to be implicated in the fabrication 
of the deeds, is veiy strong. 

Then there is the presumption to which 
allusion has been already made, arising from 
the duty to have a son by birth or adoption, 
strengthened by the presumption arising 
from the usage in this family, in which for 
160 years, with only one exception, there 
has been a series of adopted children. It is 
very unlikely that the late Rajah should have 
wished to drop that usage. At all events 
there is a strong probability that he should 
have desired to act in accordance not only 
with the general law, but with the custom of 
his own &milj. 
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The last presinnptioQ to which their Lord- 
ships think it necessary to refer, is that aris- 
ing from the conduct of Anundnath himself. 
It has been already incidentally adverted to, 
but is so strong that their Lordships desire 
again to direct attention to it at the close of 
the observations. Anundnath was a man 
apparently of wealth and position. He re- 
cognized the two children who were adopted 
in succession, and it is not an til the year 
1849 that he first comes forward, not directly 
to put forward his claim, but to intervene in 
another suit which had been brought by 
Kistomonee, on behalf of the adopted son, to 
recover some property from third persons. 
It would appear from the proceedings which 
took place before the Principal Sudder 
Ameen, in which it is now said that the 
validity of these deeds was in question, that, 
if that was so, Anundnath brought forward 
then no witnesses to impeach them, and 
certainly did not put forward Haradhun 
Sanyal, the mooktear, now his strongest 
witness. It seems that that proceeding, 
which was a suit to recover property belong- 
ing to the raj, took this course ; evidence 
having been given of these deeds by one or 
two witnesses, and no evidence having been 
called on the other side, it was supposed 
that enough had been done to establish 
the title. That may have been a misappre- 
hensbn. It may have been that the Sudder 
Dewanny Adawiiit were right in their first 
judgment in Uiinking that the matter was 
fuUy in issue, and that if that were so, suffi- 
cient evidence had not been given to establish 
the validity of the deeds. It certainly looks 
as if tiie case had proceeded very much in 
the way in which an ejectment proceeds in 
this country, where an heir brings an eject- 
ment to recover possession from a stranger 
of property belonging to his estate, he intro- 
duces a primci facie case, and unless there is 
evidence given on the other side, it is con- 
sidered to be sufficient. 

However that may be, the Sudder De- 
wanny Adawlut upon review considered that 
there had been a misapprehension ; that there 
was an issue which had not been properly 
tried ; and so they sent the case down again. 

It is important to observe that, upon that 
first enquiry, the trial was either treated as 
one where primA facie evidence was suffi- 
cient, or if it was treated as one where both 
parties were to bring forward all their evi- 
dence, Anundnath did not bring forward 
any ; and certainly did not bring forward 
the mooktear on whom he now so strongly 
relies. 



Their Lordships hafving come to the con- 
clusion that the judgment of the High Court 
on the question of succession is right ; that 
decision will dispose of the two appeals of 
Rajah Chundernath Roy. They Will there- 
fore advise Her Majesty to dismiss those 
appeals wich costs. They will also advise 
Her Majesty wholly to affirm the decree of 
the High Court made on appeal in the suit 
originally brought by Anundnath Roy, No. 
28 of 1861, and also to affirm the decree of 
the High Court made on appeal in the suit 
originally instituted by Kistomonee Dabee 
against the Collector of Moorshedabad and 
others in 1849, in which AnUbdnath Roy 
intervened, so far as the question of succession 
is concerned. 



The 8th June 1872. 

Present : 

The Rt Hon'ble Sir James W. Golvile, Sir 
Montague E. Smith, and Sir Robert P. 
Collier. 

NatioreRaj — Deeds ofOifl — Construction — PrC"^ 
sumption — Hindoo Usage — Endoumient of 
Idols, 

On Appeal from the High Court at Cal^ 
cutta.^ 

The Collector of Moorshedabad, 

versus 

Ranee Shebessuree. 

From the insertion of an express power of alienation 
in a subsequent hibbafuimah^ no intention to restrain, 
alienation can be inferred from the omission of such a 
power in a former hibbanamak, unless the two deeds are 
parts of one design or form a connected series so as to 
be construed as a whole. 

The Privy Council did not consider that the presump- 
tion arising from general Hindoo usa^e, that endo^r- 
ments of idob are usually made by Hmdoos with the 
object of preserving the Sheba or worship in families 
rather than of conferring a benefit on individuals, waa 
sufficient of itself, in the absence' of any language de- 
noting the intention of the donor that the gift shoald 
belong to the family, to impress that cobatruction opoa 
it. 

Exposition of the manner in which the Privy Cooncil 
construed two deeds ; one as denoting an intention to per- 
petuate the worship in the family, and the other aa 
mtended to make an absolute gift to the donee, with full 
dominion over the property and worship. 

The remaining question in the appeal in 
the above suit relates to the effect to be given 
to four out of fiye hibbanamahs executed by 
the Maharanee Bhobanee in favor of Joy- 



* From the judgment of Steer and Seton-Karr, J J 
dated dOth AprU 1863, Special No. (Full Beach BuluigB), 
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money, one of the wives of her grandson 
Bissooath Roy. The appellants contend 
that, although Gobindnath has established 
his title as heir by adoption to Bissonath and 
to the Raj of Nattore, the properties com- 
prised in these deeds did not descend upon 
him, becanse, as they all^e, Joymoney ac- 
qnired under them an alienable estate. It is 
admitted that, in point of fact, Joymoney in 
her lifetime gave the properties comprised in 
four of the above deeds to Doorga Chunder, 
who has since died, and is represented by 
Koylas Chunder Roy, the minor appellant, 
and the property comprised in one deed to 
his wife Kaseesoondree, the other appellant. 
The question is whether Joymoney had 
power to make these alienations. 

A decision hostile to the validity of an 
adoption of Doorga Chunder by Joymoney, 
under an alleged authority from her deceased 
husband Bissonath Roy, was given in the 
course of the protracted litigation referred to 
in the record : so that he must be regarded as 
a stranger to the family of her husband 
Bissonath. 

Maharanee Bhobanee, in consequence of 
minorities, managed for many years the Raj 
of Nattore, but the property comprised in the 
deeds in question was acquired by her in her 
own right. Some pnrt of it, once forming 
part of the estates of the Raj, was purchased 
by her at auction sales, when it was sold for 
the debts of Bissonath Roy. The respond- 
ents indeed do not dispute that the property 
was held by the Maharanee Bhobanee as her 
stridhuTiy nor her power of dealing with it 
as she cliose ; but their contention is, that 
she dedicated it to religious worship in such 
a manner that it became inalienable by Joy- 
money, and descendible only to her heirs. 

There is no sufficient evidence that the 
idols mentioned in the deeds were ancestral 
or fkmily idols, or that the property, before 
the Maharanee acquired it, was devoted to 
religious purposes. The dedication to such 
uses, whatever may be the nature and extent 
of it, appears to have been made for the first 
time by herself, and she must be considered 
as the founder of the endowments. 

With regard to one of the deeds (No. 4), 
dated 27th August A. D. 1802, no question 
arises. It contains no reference to worship, 
and has an express power of alienation. 
The Courts in India have concurred, and as 
their Lordships think rightly, in treating it 
as an absolute gift of the property to Joy- 
money with all the rights of unrestricted 
ownership. 
Their Lordships consider also that little 



difficulty arises with respect to another of the 
deeds (No, 2), dated 19th July 1802, re- 
lating to the " auction purchased zemindary 
Hoodda Burranagore.'' ThsLthibbanamah con- 
tains an absolute gift of the estate to Joy- 
money ; and the words " you will do virtu- 
ous actions, &c., from the profits," do not 
appear to their Lordships to contain any 
specific direction or trust capable of being 
enforced. They appear to be simply recom- 
mendatory of a moral duty, and do not 
qualify tiie absolute character of the gift. 
The clause '^you shall enjoy it with your 
** sons and grandsons ; if at any time any 
'^ heir of mine should make any claim, that 
** will be null and void," ought not in their 
Lordships' view, to be construed as a limita- 
tion to the sons, and consequently as a re- 
straint on alienation. It jnay have added to 
express the absolute and irrevocable nature 
of the gift. 

The High Court considered that the 
absence of an express power of alienation 
led to the presumption that the gift was 
limited ; anc^ apparently disregarding their 
own rule, that each deed should be interpret- 
ed by itself, they infer from the insertion of 
such a power in the subsequent deed (No. 4), 
and the omission of it in this, an intention to 
restrain alienation. Their Lordships think 
that the subsequent deed cannot properly be 
referred to for this purpose. If it had ap- 
peared expressly, or by reasonable implica- 
tion from the contents of the deeds, that 
they all formed part of one enture design, 
then the construction of any one could pro- 
perly be aided by the dispositions made and 
the language found in the others ; but it can- 
not be inferred from these deeds that they are 
parts of one design, or that they form a 
connected series to be construed as a whole. 
Their Lordships consider that this hihbanamak 
No. 2, construed by itself, contains an 
absolute and unrestricted gift of the pro- 
perty comprised in it to Joymoney, and 
consequently that the judgments given by 
the Courts in India in favor of the respond- 
ents, on the ground that she had no power 
to alienate, cannot be sustained. 

The three other deeds, No. I, No. 3, and 
No. 5, are different in their character from 
the two hitherto discussed. They contain 
provisions for the endowment and support of 
idols and their worship, which are in the 
nature of trusts impressed on the property to 
be performed by the donee. In the case of 
a bare trust leaving no beneficial enjoyment 
to the donee, there would be strong ground 
for the unplication that the property was not 
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alienable, and waa to desoeud to tke dooee's 
heirs at trusleda in aucces&ion. But it was 
contended tkat iA these grants the trust is 
coupled with an interest, giTiog the donee a 
right to the enjoyment df the surplus usu- 
fruct of the properly, after making due pro- 
yiaion for the ^ustentadon of the idols and 
their worship, and therefore that there is a 
\)eneficial ow'nership capable of aiienation. 

Tha case of Sonatun Bjaack v. Sreemuttj 
JuggutsoMMlre^ Dossee, 8 Moore, I. A., p. 66 
was cited to show that suek a beneficial interesi 
may exist as a secular iight in property 
dertUcated prisiarily to the woi*ship of idols. 
In thai casC; it is true, a disposition of the 
surplus waa eccpressly made by the will of 
the donor ; hut their Lordships do not doubt 
that cases may occur where, from the nature 
and terms of the gift, the intention of the 
donor to. confer a beneficial and alienable 
interest in property so dedicated may be 
inferred. 

The question arising for decision on these 
aeyeral ^eeda is, whether it can be collected 
from their language that the donor Maha- 
rande Bbohanee intended to make such a 
gifti or whether she meant that the worship 
and. the endowments should remain in the 
family of Joy money. 

It WQUld unquidstiooably be more oon- 
Bonant wiU^ the genius and spirit of Hindoo 
li^w and usagfs that endowments of this kiud 
should be made to a family, by whose mem- 
bers in succession the wcMrehip tnight be per- 
forsaed, than to an individual wko might sell 
or gire them io a stranger. 

The following cases were referred to on 
this sul]|)ect during the afgument: — 1. S.D. A. 
Reports (1807), 180 ; 4 /cf^ni (i829), 343 ; 

6 JWm 1832), 210; 5 W. R., 202; 

7 Idem, 266. 

There is considerable difficulty in arriving 
at the intention of the donor in the present 
case, uk consequence of tke peculiar position 
of tlus family, and the vague and varying 
language of th^ several grants. The Raj 
of Nattore was ftom its nature an impartible 
estate, desoending on a single heir ; and the 
Maharanee certainly does not seem to have 
Inteuded to annex this property and worship 
to the Raj. She cleai^ly also did not desire 
that they should go to her grandsons, Bisso- 
nath Roy and Sheebnath Roy. It may be 
inferred from the hibbanamahs that she in- 
tended pne of two things s either to make an 
absolute gift to Joymoney, giving her full 
dominion oyer the pr<^rty and worship ; or 
to vest them in hec, and her heirs, as family 
prioperty and shpbu in such manner that the 



succession should be to her heirs, passing 
over her husband Bissonath and his brother. 
It is importent to observe that Joymoney at 
the time of these deeds was the mother of 
two sons. 

Bearing in mind, whilst construing these 
hiikbanamahst the presumption already ad- 
verted to, that endowmento of this nature 
are usually made by Hindoos with the object 
of preaerving the $keha in fiunilies, rather 
tkan of conferring a benefit on individuals, 
their Lordships have been led to the conclu* 
sion, with regard to the hibbanamak No. 1, 
that upon the right construction of tkat deed, 
Joymoney had no pof^er to alienate the pro- 
perty conteined in it. In that hibbanamak^ 
dated 8th November 1798, the Maharanee 
Bfaobanee says :— *'^I have certain property for 
*• the aervice of the gods worshipped by me 
*^at Mamoodpore, &c. * * My eldest 
^' grandson is R^ah Bissonath Boy; his un- 
<< derstanding is unsettled, he is hicapabla 
<< of managing the property, and the 2:emin- 
^ dary in his hands is gradually diminishing. 
" My second grandson, Koer Sheebnatb Boy, 
** is a minor, and disobedient to n^y oom- 
*' mands ; by neith^ of these two can the 
<< service of the gods be perfbrmed." 

She thus declares her motive desiring to 
exclude her immediate heirs, but that mptive 
does not afibrd a reason for a desire to all^w 
<he $heb<t to go entirely out of her family. 

The deed goes on : — '< Knowing you are ^e 
" wife of my grandson, and the mothor of a 
*' son } moreover you are always employ^ 
*' in taking care of me, you will be able te 
^^ take care in a very good way of the service 
*' of the gocb, and my property will remain 
"intact." 

The above passages which refer to Joy- 
money being the mother of a son, and to her 
ability to take care of the service pf the 
gods, and the conclusion the Maharanee 
draws from these facts, seems strongly to 
indicate an intention '* (hat the property 
should remain intact " in the family. 

The deed goes oi^ : — "For these reasons the 
" worship of the aforesaid gods, aqd their ^- 
** butter pergunnahs (naming them,) the ofna- 
'f ments of the gods, and all the proper^jy ap- 
^f propriated to the worship of the godis, I make 
** over to you, by a gift. Having caused your 
" i^ame to be enrolled in the ih^baeUee, yea 
" will take possessiop of the debutter, ^.9 and 
"ooi^tiijuo fy) perform the prescribed ^or- 
"aUp of the gods fron^ generation to g9#ec- 
"atjon. You have the pow^r toappo^a 
** shebaet for the worship of the gods," 

The power to appoiut a shebaei is perl^aps 
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<XMi8ttt^l ipnth either CKMMtrttetion. Tli« 
word* ** from^ueiiation to geniBraiion " mttyy 
in sotne oasias^ meftn lio more than td expre»6 
the abdblato ^haraotor of the gift $ bu^ odi^- 
Bidering the dai^eot-watter, it seemd more 
probable that in this def^d they wet'etised 
in their natural sense to denote an Intention 
to fierpettiate the worship in tise fukAlf. 

The words <<I and tiy heirs have no ccm- 
ciem with it^** were strongly relied on by 
the learned c6onsel f6r the af>pellant^ and 
tb^ nndonbtedly &vor bis constraction ; bnt 
thieir Lordships eonsider, althongh n<6t with- 
oot some donbt^ that those worlds may be 
satisfied by referring ibfaem to the intentioti 
of the Maharanee to ezclode her grandsons, 
who were her imimediate heir^ and that Uiey 
are not eufficieait to i^but the constrtfction 
dMivable fh)m the other parts of the doco- 
ment. 

The judgment on this deed ^11 therelbrB 
be ilk aooordabce With the decision of both 
the Courts in India. 

Their Lordshii[>8 have come to an opposite 
conclUsdon with respect to the hibbdnamuh 
(No. 8), dated ihe li^th August 1802. It 
contains no words of succession^ nor any re- 
ference to ftoiiiy or descendants. In it the 
Mkharanee says she has in her Burranagore 
honse the worship of tiie idoi Sree Stee 
Ishwnr, that her da!ughter was skebaei, 
" I worship now." She goes on t— " For the 
** purpose of worship there is tmrtiiff, &c<, 
** and the OmunentB, Ac." I give it to y6n as 
** a gift ; you will take possession in ieoord- 
^anoB with the hibba$ you will id#ays 
<< perform the worship of the gods ; yon will 
** cause your name to be written as shebaet 
^ in the Gotrernknent recek'ds, and will always 
** pay the revenue. Therefore I give this 
« deed of gift." 

1^6 words occur t6 limit the completeneiss 
of the gift to Joymoney, subject to her 
making du^ proyisioii for the Worship of the 
idol. It may be that the Maharanee Bhobo- 
uee intended that Joymoney sbould enjoy 
this property and worship as fully and in tlie 
aame manner as she herself had held them ; 
and their Lordships do not consider the pre- 
sumption alriBady referred to arising from 
general Hindoo usages is sufficient of itself, in 
the absence of any language denoting the 
intelSition of ^e donor diat the gift c^ould 
belong to the &mily, to impress that con- 
struction upon it. Their Lordships^ therefore, 
with regard to this deed (No. 8), disagree 
with the judgment of the High Court, which 
reversed the decision of the first Judge (Mr. 
L. Jackson). 



This ^onstrnction of the laibt deM (No. 6% 
dated 5th September 1802, depends very 
much on the same consideration^ and reasons 
as th6se which determbie, in their Lordships' 
view, that of the hibbanamwh Ko. 1. These 
deeds are substantially to the eame effect. 
The Maharanee in the last 8ays:-^''The shebA 
^* of Sree Sree Doorga is mine ; of that 
*' sheba 1 had a desire to make k gift to a 
<' daughier-in-law, Rane^ Simknry." She 
then refers to hvaing purofaaseld pttiper^ 
sold fbr arrears due from Bissonatl^ iandpaid 
the value in the name <^f the goddiita^ and 
to the death of Sunkary, and then goes on:-^ 
'' For this reason I make a gift of the same 
*^ sheba to you (Joymoney), who are my 
^' grand-daughter-in-law, oi the entire talook, 
<' turruff, &c., and the Orhaments of the god- 
" dess, and all the sheba. You will have 
" your name registered as shebaet^ and take 
'' possession of the mehuls through your 
'< men^ knd contlfaue t6 p^fbrte the wclr^ip 
'' of the gods fVokn s^ to grandson, and so 
''on. For this reason I give this deed of 
"gift" 

Thehr Lordi^^ do not think it n^lacfessary 
to repeal th6 reasont already giv^a in Com- 
menting upon the first dieted^ which Idd ihem 
to the conclusion that the M4harine^ in- 
tended that the en'dOWteenta and #ofship 
should remain in the family of Joymoney. 
They think the declatktibn of the donor 
that the worship tsfaoHlkld continue ** from son 
to grandson, and so pn," and that for that 
reason she made the gift, construed with the 
aid of the pre^timptlon arising from the 
nature of it, sufficiently indicates this in- 
tention. Their Lordship must therefore hold, 
in ac<cordahoe with the ^udgm^kiti of both 
the Courts below, that the alienitticiii made 
by Joymoney of the property comprised in 
this last deed cannot be supported. 

It was not disputed, in the etid, that the 
respondent Grobindnath Boy, havii^ establish- 
ed his title as heir by adoption to Bissonath 
Boy, became also heir to Ji^ymoney^ and 
entitled to recover such of the properties 
comprised in the hibbanamah as should be 
held to be inalienable by her. 

In the result their Lordships will humbly 
advise Her Migesty in the appeal of the 
Collector of Moorshedabad in the suit 
originally brought by Eistomonee Dabee in 
1849, as follows, that is to say, that, with 
respect to the properties comprised in the 
hibbanamahs Nos. 1 and 5, the appeal be dis- 
missed, and the judgments of the Courts 
below affirmed ; that witii respect ro the 
property in the hibbanamah No. 2, the appeal 
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be allowed, and the judgments of both the 
Courts below reversed, and the suit, so far 
as it relates to this property, dismissed ; and 
that with respect to the property in the hibbo' 
namah No. 3, the appeal be' allowed, and the 
jadgment of the High Court reversed, and 
that of the judge of Bajshahye affirmed. 

The parties to the last-mentioned appeal 
will bear their own costs of that appeal ; and 
their costs in the Courts in India should be 
apportioned according to the course of those 
Courts in cases where the plaintiff is only 
partiidly successful. 



The drd June 1872. 

Present: 

The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges, 

Evidenee^-'Piirdah Nusheen Women-^Examina' 
turn by CommUsion^ 

Case No. 880 of 1871. 

Special appeal from a decision passed by 
the Subordinate Judge of Sylhei, dated 
the 21 St April 1871, affirming a decision 
of the Moonsiff of Parcole^ dated the 
2%th December 1870. 

Nusrut Banco and others (Defendants), 
Appellants^ 

versus 

Mahomed Sayem (Plaintiff), Respondent. 

Moonshee Mahomed Yusoofiov Appellants. 

Mr^ R. E, Twidale and Moulvie Syed 
Murhumut Hosseiniox Respondent. 

The examination by oommiBsion of tipvrda muheen 
woman is not necessary where she can be examined in 
Gonrt in a palkee or otherwise on a proper identification. 

Bayley y J. — Two pleas have been taken 
in this special appeal : - 

First. — That tie Lower Courts were wrong 
in not exaiminin^ Nusrut Banco by commis- 
sion. Now, we find it stated in the judgment 
of the first Court, that the Court considered 
it not necessary to examine her, and that her 
non-appearance would not interfere with the 
proper adjudication of the case. But it is 
obvious ^at she ought to have been exam- 
ined in Court. A pur da nusheen lady is fre- 
quently examined in Court in a palkee or 
otherwise on a proper identification, and 
there in the presence of the parties and the 
pleaders and with all the advantages attending 
the examination of the witness in open Court, 



she, at whose command was the best know- 
ledge of the facts, could have been examined 
in a full and satisfactory manner. There 
should have been no examination by com- 
mission in such a case as this, and it was a 
discretion judicially exercised to refuse a 
commission. 

The plea now in special appeal is that 
Nusrut Banco should have been examined, 
but a petition was put in by her objecting to 
being examined at all. Further, it is to be 
remarked that it was not Nusrut Badoo her- 
self who offered her own evidence to the 
Moonsiff, but it was the Moonsiff who asked 
for it. The complaint, therefore, coming 
from her is entirely misplaced. 

The next plea urged is as regards the age 
of Nusrut Banco. According to the evi- 
dence of one of the plaintiff's witnesses, 
Baser, and adding to it a part of the evi- 
dence of Grolam Hossein, one of the wit- 
nesses for the defendant, it is pleaded that 
Nusrut Banco was 15 years old. It is to be 
obserred on this point that a distinct and 
clear finding of fact has been arrived at both 
by the first Court and the Lower Appellate 
Court upon a full consideration of the evi- 
dence, that the witnesses for the defendant 
are not trustworthy as regards her age. The 
pleaders here take one bit of the evidence of 
one witness and add it to the bit of evi- 
dence of another witness, a process which 
cannot be accepted. 

On these grounds we dismiss this special 
appeal with costs. 

Mitter^ J.— I concur in dismissing this 
appeal with costs. 

The 12th June 1872. 
Present: 

The Bight Hon*ble Sir James W. Colvile, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Sale of Minor* s Property— : Suit for Damages (by 
Purchasers against Vendors) — Costs. 

On Appeal from the Sudder Court at Agra. 

Bhoopnarain Chowbey and another, 

versus 

Bnghoonath Gobind Boy and another. 

It is not for the public benefit that, where two parties 
knowingly deal with the sale and porchase of propertr 
of infants who have not by law the power of sale, one of 
the parties (the purchasers) who obtain possession of the 
property in a manner oUcuIated to iniore the infaots 
should be able to sue the other party (the Tendon) for 
damages. The Privv Council even refused to give costs 
to either party, considering them both m pari aelkto. 
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Tin: circomstances which give rise to this 
case are as follows : Id 1845 some land was 
sold which belonged at that time to a joint 
Hindoo family consisting of five brothers, to 
the plaintiffs in the suit, who are the appel- 
lants. It appears now that at the time of 
this sale three of those brothers were minors, 
and therefore incapacitated from being parties 
to it. The deed of sale is not before their 
Lordships. It would appear, according to 
the statement of the defendants in this suit, 
that it purported to be executed by all the 
brothers, and there is reason to suppose that 
it purported to be executed by each on his 
own behalf, inasmuch as there is a finding in 
a suit, which will be subsequently referred 
to, of the three brothers against the present 
plaintiffs, that '' the deed of sale in dispute 
** has not been executed through a guardian 
** on the part of the minors but by all the 
** sellers themselves ; its execution, in good 
** faith or otherwise, is not a point for con- 
" sideration." At all events it purported to 
be executed by all the brothers, either each 
executing on his own behalf or the two exe- 
cuting on behalf of the other three. 

It appears that this transaction was re- 
garded by the plaintiffs ks well as by the two 
elder brothers as open to question, for it wag 
thought necessary at the same time to take an 
ikramamah, executed by the two brothers in 
favor of the plaintiffs, which states, — " We, 
** the two elder brothers, are owners of 
** the property which is sold ;" and further : 
" We have unconditionally sold our own 
** respective rights and interests in this estate 
** and those of Balka Gobijidroy, Balkurum 
** Gobindroy, and Byjoo Gobindroy, to Ram- 
" dial Chowbey, son of Moteeram Chowbey, 
*• for Rs. 5,500, and have executed the deed 
*• of sale and receipt for the sale price on the 
*• part of all the ^ve brothers, and have de- 
** livered them to the purchaser." The 
reason of the non-execution by the younger 
brothers is thus explained : '* Balka Gobind- 
** roy and others could not come to this city 
** for the execution of this deed of sale as 
** they were not at leisure." This is obvi- 
ously a false excuse for the non-execution by 
the brothers, whose non-execution was owing 
to their being incompetent to execute the deed, 
and probably they were altogether unaware 
of this sale. 

As soon as the younger brothers came of 
age they instituted a suit against the present 
plaintiffs to recover their share of this property, 
and they succeeded in that suit. It may be 
as well to observe what were the issues 
ivhich were framed and the judgments which 



were then given as far as they are material 
to the present case. That suit was decided 
on the 6th of December 1861. One of the 
issues is, " whether at the time of the exe- 
" cution of the deed of sale the plaintiffs 
" were minors, and Rughonath Gobindroy 
" and Balka Gobindroy were the only two of 
'* the sellers who had attained majority ;" and 
then it goes on : *' and the deed of sale in 
" dispute was executed by collusion of the 
'' adult sellers with the insertion of the plain- 
** tifis' names, or whether at the time of exe- 
'* cution of the deed of sale, all the plainttfis 
'^ had attained their majority and were living 
'* together, and the deed of sale in dispute 
" was executed without collusion and in good 
<' faith." Collusion between the defendants 
and the elder brothers appears to have been 
one of the issues, perhaps not very formally 
stated. Upon that issue there was this find- 
ing : " Whereas the deed of sale in dispute 
" has not been executed through a guardian 
^' on the part of the minors but by all the 
" sellers themselves, its execution in good 
" faith or otherwise is not a point for con- 
" sideration. All that requires to be deter- 
" mined in this case is whether the plaintiffs, 
" at the time of the execution of the deed of 
*^ sale, had attained their full age or not, and 
*' as their minority has been proved, the deed 
'* as to the sale of their share is to be cou- 
" sidered null and void, and there is no 
^* doubt that the execution of the sale-deed 
" was effected coUusively by the purchasers 
<< and the adult sellers." Upon an appli- 
cation for a review of this judgment, 
the Judge, Mr. Swindon, also finds this : 
" There is no doubt that the sellers, who 
'' were adults, did, in collusion with the pur- 
'* chasers, sell the plaintifis' share with their 
" own." There appear, therefore, to have 
been findings in that suit, both in the Ck>urt 
of first instance, and in the Court of Appeal, 
that the sale was fraudulent and collusive on 
the part both of the vendors and the pur- 
chasers. In the present suit the finding of 
the Court below is very much to the same 
effect. The Principal Sudder Ameen finds 
that, *' although the defendants' total denial 
*' of the agreement relied on by the plain- 
" tiffs, which is registered and has been 
" proved by witnesses, is utterly false and 
*' dishonest, all proceedings of plaintiffs also 
'^ from first to last are not free fi*om the 
*^ taint of bad faith. For in the first place 
'* Ramdial, the plaintiffs' father, made defend- 
'^ ants execute in hi^ favor a sale-deed in 
** their own names jointly with those of 
'' Balka Gobindroy and others, three minor 
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''brothers, without making aay mention of 
'' the fact of their minority, with the object 
'' of appropriating the whole village, and took 
" possession of the whole, in which un- 
" lawful act the defendants took part with 
" him." Then he goes on to say : " He 
" made defendants also execate an ikrar- 
'' namah ad a pre-contrivance, and in order 
" to conceal the fact of minority of the de- 
" fendants' brothers he caused the following 
" clause to be entered therein, viz,y * that for 
" want of leisure Bulka Grobindroy, Ac, can- 
<< not come to this city to execute and com- 
" plete the sale deed,' whereas the sale was 
'' not completed by registration, while the 
'' agreement was registered.'* He also ad- 
verts to this, that instead of registering the 
deed of sale in the ordinary manner, a ficti- 
tious suit was instituted against all five 
brothers, and that what may be called a ficti- 
tious confession of that suit appears to have 
been given in the names of all five. 

Such is the finding of the Court below in 
this case, a finding which is in substance 
confirmed by the Court above. The main 
difficulty which has pressed upon their Lord- 
ships has been this : whether in this suit the 
question of collusion between the vendors 
and purchasers with a view to defraud the 
infants was raised as distinctly as it ought to 
have been by way of plea or statement by 
the defendants, or whether at all events it was 
raised with sufficient distinctness in the issues 
in the cause. Unquestionably the defence on 
which the defendants have succeeded, and on 
which the judgment of both Courts proceeded, 
is not raised as clearly as would be required in 
pleadings in this country by the statement of 
the defendants, nor by the issues which were 
framed in the cause. The only issue at ail 
referring to this question appears to be the 
second, which is in these terms : " In the 
'* event of the plea in bar being overruled, 
« are the plaintiffs entitled to recover from 
" the defendants Rs. 3,300 principal, and 
*' Rs. 3,300 interest, being the portion of the 
** purchase-money due on account of three- 
" fifths share of Bijjo Gobindroy, and other 
" brothers of defendants, under the ikrama- 
" mah dated 3rd June 1845; or, as pleaded by 
<* defendants, is the ikrarnamah alleged by 
<* plaintifiB false, and did the plaintifis cause a 
*' sale-deed t^o be executed by defendants and 
** their brothers without any mention of the 
" minority of the latter ? " It is only under 
those words that, according to their Lord- 
ships' view, this question, if it could be raised 
at all, was raised in the suit below. At the 
game time it Li to be borne in mind that the 



learned Jadge of the Court below does appear 
to have considered tliat this question was in 
issue, and it is further to be observed that in 
the grounds of appeal the plaintiffs do not 
contend that his finding was beyond his powers 
on the ground that it was not. If they had so 
contended, it is possible that the High Court 
might have frtimed an issue distinctly raiding 
it. 

Under those circumstances, Although theib 
Lordships undoubtedly cannot regard te 
satisfactory the form of tlie issue in thiiB case, 
they are not disposed to take upon them- 
selves to reverse the finding of the two Courts 
upon a question of fact, which both a|)pear 
to have supposed to be before them^ and 
which neither party seems to have denied to 
be before them. 

With respect to the evidence in support 
of this finding, it is not for their Lordships 
to deal with the case as a Court Of firdt in- 
stance. It is enough for them to say that 
they are unable to declare that the Courts 
below were not justified by the evidenee iti 
coming to the conclusion at whidi they 
arrived. It appears certain that the present 
respondents, at the time of the transactioii 
in question, in 1845, were minors. It is 
probable that the present appellants knew 
this. It is certain that they knew that the 
transaction was one liable to be impeached, 
otherwise they would not have thought it 
necessary to td^e an indemnity. That indera^ 
nity shows that they themselves had notice 
that three of the brothers were unable for 
some reason to execute the deed of sale. 
If they knew t|iat they were minors, thej 
must have been aware that the reasons alleged 
for their non-execution of the deed of sale 
was a false one ; and the further prooeeding 
of obtaining a fictitious judgment agaiost 
five brothers, and getting the three nuDor« 
to confess that judgment, instead of the ordi- 
nary course of registering the deed, is cer- 
tainly a proceeding of a suspicious character* 

Their Lordships therefore are unable to 
say that there was no evidence to support a 
finding, which appears to be in fact a find- 
ing of four Ci'urts. In the ejectment suit 
two Courts have found that there was colla- 
sion between the vendors and purchasers. 
In the present suit the Court below and the 
Court above have found substantially to tiie 
same efiect, though not precisely in the same 
language. 

Under these circumstances it appears to 
their Lordships that the decree of the Court 
below ought to be supported. It is not for 
the public benefit that a party engaged in a 
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imosaotiop such a8 th^s must now be taken 
tQ, be, wherein both yepdors and purchasers 
•re aware that they are deuiUng with the 
proper^ of iniant9i who have not by law 
the power of s^e, and that thej are obtain- 
ing possessj^o^ of this property in a manner 
calculated to injure those infunts, should be 
able to sue another party to the transaction 
(or dam^es. 

For these reasons their Lordships will 
advise Her Majesty t^iat this appeal should 
be dismissed ;. but considering the oircum- 
stanges which have been i^luded to, the nature 
of the d^en^, the absence of a distinct plea 
raising this question, ^nd above all the fact 
(hat hoth parties mu^t be considered in pari 
delicto^ their Lordships are of opinioQ that 
^eittier party should h^ve the costs of this 
i^pipeal. 



The 15th June 1872. 

Presents 

The Right Hon'ble Sir James W. Colvile, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Practice cf Privy Council — Questions of Fad — 
Authorify of Agents, 

On Appeal from the High Court at Agra. 
Baboo Lall, 

versus 
Luttoo Bam. 

Where the sole question r&iBe^ in both Coorts in India 
was whether or not certain documents purporting to be an 
aUowimce of plaintiff's accounU by the defendant's a^ent 
wece signed W the agent, the Privy Council dechned 
to allow the dd^dant to raise before them the question 
Ma to the authority of the agent to bind him (the 
defendant). 

This was a suit by a sub-contractor against 
a contractor with the Government for work 
and labor done. The defence was that the 
defendant had been fully paid, and indeed 
overpaid. The questions raised were all 
qoeetions of fact, and those questions of fact 
have been found in the plaintiff's favor by 
tlie Court of first instance, and by the Ap- 
pellate Court in India. 

Under these circumstances the rule of 
ilieir Lordships not to interfere with a deci- 
sion of two Courts in India on a question of 
fact at all events prima facie applies. 

It isy however, contended that this case 
does not fall within the rule, or is taken out 
of the rule upon the following grounds : — 



First, it is said that certain documents, 
which purport to be an allowance of the 
plaintiff's accounts by one Mahomed Khan, 
the overseer of the defendant, were impro* 
perly received in evidence. The objection 
to their reception is that Mahomed Khan 
was not shown to have had any authority 
from the defendant to make a staten(ient of 
accoMuts binding upon him. It is to be ob- 
servedy however, that this defence was npt 
taken in either Court The sole question 
raised in the Court below was this, whether 
or not the dpcuments referred to were in 
poiixt of fact signed by Mahon^ed KhaUi aAd 
the defendants put Mahomed Khan in the 
box to deny his signature. The Judge, how- 
ever, disbelieved him, and believed die wit- 
nesses who affinned the documents to be 
genuinp, and now it is not contended but that 
that finding is right. It is further to be 
observed that, in the reasons given for the 
appeal which was preferred to the superior 
Court in India, none is to be found to the 
effect that Mahomed ]^haa ha,d not authority 
from the defendants to bind them, but the 
same issue is again raised, namely whether 
or not Mahomed Khan actually signed these 
documents ? If the question of Mahomed 
Khan's authority had been raised, thpn it is 
possible that the plaintiff might have been 
prepared with evidence for the purpose of 
supporting that issue, but his attention was 
not called to that, and it certainly would ap- 
pear to have been understood by the Courts, 
and it probably was understood by both 
sides that if, in fact, Mahomed Khan signed 
these documents, he had authority to sign 
them on the part of the defendants, for 
whom undoubtedly he was acting, and whose 
overseer he was 

Secondly, it is contended that there was a 
miscarriage in tlie rejection of a document 
put in by the defendants. In order to con- 
tradict the rate of charges which are allowed 
by Mahomed Khan in these documents which 
must now be taken to be genuine, the defend- 
ants put in what they declared to be the 
original agreement, under which these works 
were executed, whereby a different rate of 
charges is agreed upon ; and they contended 
that that being taken as the rate of charges, 
the plaintiff had been paid in full. Whether 
that be so in point of fact, supposing the 
document proved, does not distinctly appear. 
The plaintiff's case, on the other hand, was 
that the original agreement had been fraudu- 
lently abstracted by Mahomed Khan, and 
that the document produced and sworn to by 
him and one or two other witnesses wa^ ^ 
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fabrication. The Judge below has adopted 
that conclusion. Undoubtedly the defend- 
ant called one or two of the witnesses at- 
testing that document to prove its genuine- 
ness, and they gave evidence to that effect. 
But it appears that the document purported 
to be attested by Mr. Brown, an English- 
man ; the defendants called two witnesses 
to prove his signature : one of them gives 
no clear evidence on the subject, and the 
other, Captain Whish, gives his opinion that 
the signature which appears in that docu- 
ment as that of Mr. Brown is not his. It is 
to be observed that, assuming the accounts 
signed by Mahomed Khan to be correct, 
which they must now be assumed to be, and 
that Mahomed Khan was the ^ent of the 
defendants, and therefore not probably dis- 
posed to allow the plaintiffs a higher rate of 
charges than they were entitled to, undoubt- 
edly some suspicion is raised against a docu- 
ment which places the rate of charges on a 
different footing from those agreed to by 
Mahomed Khan. On the other hand, an ob- 
servation was made by the learned counsel 
for the appellants entitled to a great deal 
of weight, that it does not appear that the 
Court below called upon the plaintiff, or that 
the plaintiff put himself forward or his wit- 
nesses to prove that this document was false. 
Undoubtedly, this issue can scarcely be said 
to have been tried quite satisfactorily ; and if 
this board were sitting as a Court of first 
appeal from the decision of the Court be- 
low, it is possible that their Lordships 
might have thought it necessary to remit the 
case for further investigation. But it is to be 
observed that this finding of the Court below 
upon the (question of fact that this agree- 
ment put in by the defendants was a fabri- 
cation is in substance, though not in precise 
terms, affirmed by the judgment of the Court 
above. The Court above, dealing generally 
with the evidence, say that they see no 
reason to believe the defendant's witnesses 
more than the plaintiff^s, and in fact did not 
think it necessary to interfere with the judg- 
ment of the Court below, which proceeded 
upon the general ground that the plaintiff's 
cose was substantially correct, and that the 
defendant's case was a false one. It must be 
assumed now as clear that the defendant's 
case, as far as regards the signature of those 
documents by Mahomed Khan, was entirely 
a false one. 

But then, thirdly, it is said that even, as- 
suming these documents, purporting to be 
signed by Mahomed Khan, to be genuine, 
nd putting aside the ngreemont, there was 



no evidence whatever on the part of Uie 
plaintiff of the rest of his demand. If that 
were so, the question would become one of 
law. Their Lordships, however, without 
saying that the evidence on this subject was 
of a satisfactory character, are unable to say 
that there was no evidence upon which the 
Court below was justified, if it thought fit, 
in acting with respect to this part of the 
claim. 

Three witnesses are called, who speak in 
general terms, certainly, not in a manner 
most satisfactory, to the whole of the wOrk 
which the plaintiff claims as having been 
done, and to the prices which he charges for 
it. And it is to be observed that, as far as 
their Lordships understand, the actual mea- 
surements are not disputed. It is further to 
bo observed that the Judge of the Court below 
appears to have come to a conclusion, as a 
question of fact, that the plaintiff's charges 
were jeasonable, and he refers to a compara- 
tive account prepared in his office showing 
the amount of profit the plaintiff would de- 
rive, and therefore liaving some bearing on 
the reasonableness of the chai'ge. It would 
appear that the Judge of the Court below 
did enter into some investigation of this case, 
and that some account was prepared, which 
is not before their Lordships. It would also 
appear that Mahomed Khan himself in his 
evidence speaks of some work to the value 
of upwards of Rs. 5,000 done by the plain- 
tiff before Decemher, and it is only after 
December that his certificates apply. 

Under these circumstances, their Lord- 
ships are not able to say that there was no 
evidence upon which the Court below was 
justified in coming to the conclusion that the 
plaintiff had made out the whole of his de- 
mand ; and inasmuch as the High Court have 
affirmed the judgment of the Court below on 
what, after all, does appear to their Lord- 
ships to resolve itself into a question of fact, 
their Lordships have come to the conclusion 
that this appeal must be dismissed. 



The 26th June 1872. 
Fresent : 

The Hon'ble Sir Richard Couch, Ki., Chief 
Justice, and the Hon'ble H. V. Bayley and 
W. Ainslie, Judges. 

Enhancement— Act X of IS59— Lands used for 
Building Purposes, 

Case No. 1 of 1872. 
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Appeal preferred under Section XV of the 
Letters Patent of 2Sth December 1865 
from a judgment of the Hon^ble F. A. 
Glover^ differing from that passed by the 
HovCble Bwarkanath Miiter^ dated the 
22nd January 1872, in Special Appeal 
No, 728 of 1871, from a decree of the 
Zillah Court of JessorCf dated the 22nd 
March 1871. 

Raaee Doorga Soonduree Dossee (Plaintiff), 
Appellant^ 

versus 

Bibee Oomdutoonissa (Defendant), 
Bespondent. 

3fr. W. A, Montriou and Baboos Ashoo^ 
tosh Dhur and Ohhoy Chum Bose for 
Appellant. 

Mr, B. E, Twidale for Respondent 

Lands used for building purposes are not liable to 
enhancement under Act X of 18o9. 

The judgments of the learned Judges 
of the Division Bench before whom the case 
was originallj heard are printed in 17 W. R., 
15U The case was argued before the 
Appellate Bench on the 17th June 1872. 

Mr. Montriou (for appellant). — The 
objection in this case is one which has been 
raised by the Court, and not in the written 
statements. [^Mr Twidale referred to the 
6th issue which was fi'amed in the first 
Court, and which was as follows : — '' The land 
being entirely occupied as building ground, 
will a suit for arrears at enhanced rates 
lie in the Revenue Court?"] But it was 
not raised in this Court. In 15 W. R., 463, 
Norman, J., laid down that, where a suit was 
brought for rent of land, it would be a 
defence to say that a house stood upon the 
land. The marginal note was as follows : — 
^ A suit by a zemindar against a putneedar or 
ifisradar for rent is cognizable in a CoUec- 
loP* Court under s. 23 Act X of 1859, 
although there may be houses on the land 
demised. The price for the use of land in 
its improved state is rent which can be sued 
for in the Collector's Court, whether the im- 
provement consists in the clearance of jungle, 
draining, fencing, accessibility by means 
of roads made upon or leading to it, con- 
trivances for irrigation, or buildings erected 
opon the land. Where the principal subject of 
occupation is a building or buildings, when 
the rent is substantially the price of such 
oecapation, the land on which the buildings 
stand being a merely subordinate matter, the 
rent cannot be truly dosciibed as ' the rent 



of land either kherajee or lakheraj,* " That 
ruling, so far as the question of jurisdiction 
is concerned, is now immaterial, since Act 
VIII of 1869 B. C. gives the jurisdiction 
exclusively to the Ciril Courts. But in that 
case the building was held to constitute the 
value of the land. It is not so here. No 
doubt, the land has a considerable value ; but 
they are two distinct things. \^Ainslie^ J^— 
That was a suit for rent upon a kubooleut. 
This is a suit for enhancement.] That 
is a distinction which may be drawn, but 
it certainly has not been drawn by Glover, J, 
Then, although it is a suit for enhancement^ 
it is still a suit for rent. My argument is 
really included in Mr. Justice Mitter's judg- 
ment, and the object of the appeal is only to 
decide between the views of Glover, J., and 
Mitter, J. 

It has been decided in 8 W. R., 250, by 
Bayley and Phear, J.J., that Section 6 Act X 
of 1 859 does not apply to bastoo land ; and 
similar decision by L. S. Jackson and Markby, 
J. J., appears in 11 W. R., 183. In 14 
W. R«, 252, the Judges differed in opinion, 
L. S. Jackson, J., holding that Act X did 
not apply to a suit for arrears of rent where the 
land is not occupied agriculturally, or in the 
neighbourhood of lands occupied agricultu- 
rally, and Mitter, J., seeing no ground for 
the distinction between lands used for agri- 
cultural and lands used for other purposes. 
In 17 W. R., 178, L. S. Jackson and Glover, 
J.J., held that a suit to assess rent at an 
increased rate upon the defendants and for a 
decree for rent at such rate in respect of land 
situated in a town and upon which either a 
house or shop stands, is not a suit for rent 
within the meaning of s. 6 Act XI of 
1865 and is maintainable in the ordinary 
Civil Courts and not in the Small Cause 
Courts. IBayley, J, — But before you go to 
that case, there is the case in the 16 W. R., 
216, where it was held by Bayley and Paul, 
J.J., that a suit for enhancement of rent on 
the ground of increased value of the land by 
reason of the existence of a distillery, the 
said increase of value not being attributable 
to any of the causes specified in s. 17 
Act X of 1859, will not lie under Act VIII 
of 1869 B. C] Then there is the case in 17 
W. R., 183, where it was held by E. Jackson 
and Mitter, JJ., that a suit can be brought 
under Act VIII of 1869 B. C. for arrears of 
rent due on account of land used for building 
purposes. [^Bayleyy J, — That decides no- 
thing.] Then it has been held by Kemp and 
Glover, J. J., in 17 W. R., 441, that lands 
used fur other purposes than agriculture and 

33 
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horticulture are not liable to Qnhnncement 
under Act X of 1859 s. 17 or Act VIII 
of 1869 (B. C.) 8. 18. The question of 
jurisdiction is shortly whether or not, when 
land was originally ryottee land, the cirucm- 
stance of the ryot having built a house or 
shop upon it takes the case out of the juris- 
diction for that peculiar class of cases for 
which Act X was passed. 

Baboo Aushootosh Dhurfon game sirte). — 
The question before your Lordships is 
one of construction of Act X of 1859. 
In Chapman's Act X Rulings, 47, it 
appears that, on the 28th June 1862, thp 
Sudder Court held that, where the rent 
of the land could not be separated from the 
rent of the house, the suit could not lie in 
the Revenue Courts. In the Grap No. of 
the W. R., Act X Rul., 102, it wa^ held by 
Steer and Levinge, J.J., that a suit to deter- 
' mine the rent of a bit of land with a house on 
it did not lie in the Civil Court. In 1 W. R., 
223, Bayley and Macpherson, J.J., held 
that, if a house and two parcels of ground 
were held and enjoyed together, forming as it 
were one compound or set of premises, the 
suit as to the whole was cognizable by the 
Civil Court ; but that, if one of the parcels of 
land lay nt a distance or was wholly separate 
and distinct from the other, the suit as to the 
former was not cognizable by the Civil Court. 
Here the question whether or not the land 
was used for agricultural or horticultural pur- 
poses did not arise. Those decisions only go 
to establish the principle that a suit for the 
rent of a house and land could not lie in the 
Revenue Court. Then see 9 W. R., P.C. 
6. \^Bayleyy J. — Can you show a single case 
in which a decree has been given for the en- 
hancement of bastoo land on which a house 
has been built ?] I would refer your Lordship 
to the decision in 12 W. R., 140, where it 
was held by Loch and Macpherson, J.J., that 
bastoo land, when it is a part of a rjotfsjote 
or holding, is as liable to enhancement of rent 
as any other kind of land, and comes equally 
under the provisions of Act X of 1859. The 
case in 8 W. R., 251, which is there referred 
to, was one in which the question arose whe- 
ther a right of occupancy could be claimed in 
respect of bastoo land, and not whether rent 
could be chiimed in a Revenue or Civil Court. 
That decision was followed by the one in 9 
W. R., 552, where it was held by Phear and 
Hobhouse, J J., that Revenue Courts have 
no jurisdiction in a suit to recover arrears of 
rent at an enhanced rate for a tenant to 
whom land had been leased for the express 
purpose of bailding a school and a church ; 



and by the decision in 1,1 W. R., 183, where 
L. S. Jackson and Markby, J.J., held that 
Act X of 1 859 did not apply to a suit for 
tl)e enhancement of rent of land which whs 
situated in the midst of land used for baild- 
ing purposes and on which defendant's house 
is built And now I shall refer your Lord- 
ships to decisions of a contrary nature. In 2 
W. R., Act X Rul, 9, it was held by 
Norman and Pundit, J.J., that a suit lies under 
Act X of 1859 for the enhanced rent of land 
let for the purposes of a factory including 
the dwelling-house of the proprietor of the 
factory, it being immaterial for what purposes 
the lands were demised. Then it was held 
by Morgan and Pundit, JJ., in the Grap No. 
W. R., Act X Rul., 46, that the class of cases 
made cognizable by a Collector under cl. 
4 8. 23 Act X of 1859 was described 
in terms wide enough to extend his jurisdic- 
tion in suits for rent to cases not strictly 
agricultural, provided the subject of the 
lease is land and the rent issues out of the 
land and is due on account of and for the 
use of the land, whatever may be the purpose 
for which the surface of the land was used. 

AinsliCf J. — Could the Collector give a 
decree for enhancement ? 

Mr. Montriou referred to 5 W. R., Act X 
Rul., 33, where it was held that a lease grant- 
ed for building purposes by a party having 
the power to grant it^ may protect the 
tenant from enhancement ; but, if granted 
by a person with a limited right in 
the estate, or a life-tenant, cannot relievo 
the tenant from a claim to enhancement 
made by a party succeeding to the life- 
tenant. 

Baboo Aushootosh Dhur concluded by 
submitting that this suit, being one for 
arrears of rent at an enhanced rate, will lie 
under Act X, but that the point iKas one on 
which contrary deciisions had b^en passed. 

Mr^ Tfvidale (contra). — None of the 
cases which have been cited state that suits 
for enhancement of the rent of land used for 
building purposes can be brought under Act 
X. In 3 Agra H. C. Rep., 49, it was h^d 
by a Full Bench that a suit for the delivery 
of a kubooleut in respect of land occupied by 
a building used as an ordinary dwelling-house, 
manufactory, or shop, is not cognizable in the 
Revenue Court under Act X of 1859. Lo(^« 
ing at the spirit, and the whole scope and 
tenor of Act X, it is clear that the inten- 
tion of the Legislature was to provide a pro- 
cedure in suits between ownei*s and cultiva- 
tors of land, but not to cases of contract land 
in a town constantly ch^oging, sometimes 
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occupied us a shop, and S0inetim<>s as a mana- 
fiiciorj, and where it would be impossible to 
apply (he provisions of Section 17 to suits 
like these. None of the Clauses of Section 17 
could be meant to apply to any case of this 
kind. In fact, the Deputy Collector himself 
says : — " It is extremely difficult to apply to 
bazar lands, occupied merely as building 
ground, the provisions of Section 17 which 
are manifestly intended to be applied to the 
rent of lands used for agricultural purposes." 
There is a case published in 1 Indian 
Jurist, 426, in which it was decided by 
Phear, J., that» where A leased to B a 
loha mehal or iron mine, and B used it as such 
and erected smelting furnaces, a suit by A 
against B on the covenant in the lease to 
recover arrears of rent was properly brought 
in the Civil and not in the Revenue Court, and 
that '* land," as understood in reference to Act 
Xof 1859, had a limited signification, and 
referred to such as was made use of for the 
purposes of vegetable or animal reproduction. 
I may draw special attention to that learned 
Judge's remarks on the words "the like." 
Referring to Mr. Marindin's contention that 
the rent for land used as a mine came 
into the class designated as " rent due on 
account of any rights of pasturage, forest- 
rights, fisheries, or the like, his Lordship 
remarked : — •* It is observable a» once that 
the specified rights of pasturage, /orest- 
rights, and fisheries are partial users of the 
land only, not amounting to the taking of 
exclusive possession. So far they resemble the 
right of mining. But, further, each of these 
modes of partial enjoyment is an instance of 
the use of land as an agent of vital repro- 
duction. Mining and smelting and con- 
verting ore into material is clearly not the 
♦ like.* In short, the rights mentioned may be 
said to be portions of the general agrarian 
cultivation and user, to which * land, as con- 
templated by this Act, is considered to be 
devoted ;' and I think ' the like ' must not be 
taken to extend beyond the same limitation." 

In 1 1 W. R., 547, decided by L. S. Jackson 
nnd Markby, J.J., those learned Judges seem 
to have taken it as an admitted fact that the 
suit would not lie. Then in 12 W. R., 404, 
it was held by Markby and Glover, JJ., that 
Act X was not intended to apply to any land, 
except land of which the main object was 
cultivation. The only case cited which goes 
against my view is that decided by Norman 
and Loch, J. J., in 15 W. R., 463. [Couch, 
C.J. — Norman, J., does not appear to 
have considered the particular question that 
is now before us.] Then I contend that no 



decision against my view has been quoted on 
the other side. 

Mr. Montriou (in reply.) — ^It has been 
held by the Division Bench in this case, as 
expressed by the Senior Judge himself, that, 
" if landj originally leased out as an ordinary 
agricultural tenure, becomes afterwards co- 
vered with buildings in consequence of a 
town or bazar growing up round about it, 
I apprehend that, under the rulings of this 
Court, it loses its agricultural character, and 
cannot form the subject of an enhancement 
suit under the Rent Law." The same prin- 
ciple is laid down in 12 W. R., 404, by 
Miirkby, J., who says: — "lu numerous 
cases decided by this Court relating to various 
provisions of Act X, this Court has come to 
the conclusion upon the general frame of the 
Act that, though not restricted in express 
terms to any species of land, it was not in^ 
tended to apply to any land except laud of 
which the main object was cultivation." 
These, I think, are admirable expositions of 
the principle which your Lordships must lay 
down if you decide this case in conformity 
with the judgment of Glover, J. There are 
views of a narrower kind enunciated by 
Norman, J., and Mitter, J. It is clear that 
the two classes of views most materially differ. 
Seeing also that the narrow view has been 
adopted by Sir Walter Morgan, who was the 
Clerk of the Council when this Aciwas passed, 
and looking at Act X as an English lawyer, it 
seems to me that the principle with which it 
is now sought to override that Act, is 
something quite new. It is introducing a 
new principle into the Act not to be found 
in it When the Act says "all suits upon 
kubooleuts,'' it would be introducing a new 
principle to say that it should apply only to 
lands used for agriculture. Then, although 
for some purpose this land may come under 
the operation of Act X, you cannot bring a 
suit for enhancement under Act X. Is there 
not a little fallacy in that? Is that not 
mixing up the question of jurisdiction with 
the question of liability to rent ? 

The Court took time to consider its judg- 
ment, which was delivered as follows on the 
27th June 1862 by— 

Couch, C.J. — This suit was brought iu 
the Court of the Deputy Collector of Jessore 
under Clause 4 Section 23 of Act X of 1859 
for arrears of rent at an enhanced rate of land 
held by the defendant in the Jessore bazar. 
The land was occupied by a building which 
was admitted to be the property of the de- 
fendant, and no part of the rent claimed was 
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alleged to be due on account of the building. 
When or under what circumstances the build- 
ing was erected does not appear. 

The Deputy Collector made a decree for 
rent at an enhanced rate, which was reversed 
by the Officiating Judge of Jessore, on the 
ground that the suit should not have been 
brought under Act X of 1 859. He seems to 
have considered it as a suit for the rent of a 
house which it was not, but possibly he may 
have meant the rent of the land upon which 
the house stood. 

On special appeal to this Court, the learned 
Judges, by whom the case was heard, were 
divided in opinion, Mr. Justice Glover hold- 
ing that the rent of land used for building 
purposes cannot be enhanced by a suit under 
Act X of 1859, and Mr. Justice Mitter 
holding that a suit for arrears of rent of land, 
although it was occupied by, a building was 
within Clause 4 of Section 23 apparently 
assuming that, if a suit for rent would lie, a 
suit for enhanced rent would. 

And if by land in that Clause is meant land 
occupied by a building, I do not see how the 
conclusion that a suit for a higher or enhanc- 
ed rent of such land may be brought in the 
Collector's Court can be avoided. The erec- 
tion of a building upon the land, with the con- 
sent of the landlord, does not give to the 
occupant a right to hold the land perpetually 
at the same rent If his rent was liable to 
be raised before, it would be so still unless the 
circumstances amounted to an implied con- 
tract on the landlord's part that he should 
always hold at the same rent, or in fact to the 
grant of a perpetual tenancy at a fixed rent 
which would be determined by the Court in 
a suit between them. If, as Mr. Justice 
Mitter thinks, Section 6 of Act X applies, and 
a ryot holding such land for 12 years has a 
right of occupancy, Section 17 must also ap- 
ply so far as the grounds for enhancement 
can be made applicable* 

But I think that, in determining what is the 
meaning of land and holding land in Act X, 
we must look at all the provisions of the Act. 
It may be assumed that it was not intended 
that one part of it should apply to one kind 
of land, and another part to another, and that 
land in Section 23 should have a different 
tneauing from what it has in other Sections, 
^he Deputy Collector says with truth that it 
is extremely difficult to apply to bazar lands 
occupied merely as building ground, the pro- 
visions of Section 17 tvhich are manifestly in- 
tended to be applied to the rent of lands used 
for agricultural purposes. 

And these are not the only provisions in 



the Act of which that may be said. Section 
112 and the following Sections can only 
apply to land used for cultivation. The in- 
tention of the Legislature is to be deduced' 
from the whole Act, and a construction which 
makes the whole of it consistent is to be 
preferred. I think this is the ground of the 
decisions in this Court that lands used for 
building purposes are not liable to enhance- 
ment under Act X. 

And when we consider that a right of occu- 
pancy of land used for building purposes at a 
permanent rent may depend in some cases 
upon the terms of the original letting or upon 
equities arising out of the landlord's conduct, 
the suit for a higher or enhanced rent seems 
to be properly cognizable in the ordinary Civil 
Courts. I, therefore, think the decree should 
be confirmed. 

A%n$liey J, — I concur. 

Bayleyy J, — ^I am of opinion that the suit 
for enhancement under the circumstances of 
this case will not lie under Act X of 1859, 
and the current of decisions is to that effect. 



The 26th June 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kt^ 
Chief Justice^ and the Hon'ble W. Aiuslie, 
Judge, 

Lease (by Purda Nusheen Lady) — Evidence — 
Registration, 

Case No. 275 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Gya^ dated 
the 29ih August 1871. 

Doolee Chaud (Defendant), Appellant^ 

versus 

Musst. Oomda Klianum (Plaintiff), 
Respondent, 

Baboos Unnoda Pershad Banerjee and 
Kalee Mohun Doss for Appellant 

Mr, C Gregory for Respondent. 

The mere registration of a lease is no proof of its 
genuineness, especially in the case of a lease which was 
first produced as a valid instrument nearly nine yearn 
after its execution, and which was allege<l to have been 

granted by a purda-ntuhetn lady, but no satisfactory evi- 
ence was given that she had put her signature an j seal 
to it, and that she did so with a knowledge of the natore 
and contents of the instrument. 

Couch, C,J, — The plaintiff sued to re- 
cover arrears of rent from the beginning of 
1275 to By sack 1277 due in respect of n 
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lease wbidi bad been exeanted H^ tbe fadier 
and predecessor of tbe defendants on the 1st 
ofMaj IS56. 

Tbe defence by Doolee Ghaad wlM^ tbat 
tbeplaintiff bad, as be says, in reYival of the 
lease to Himmut Bam of the 1st of May 
1856, granted a fresh lease dated the lOtb of 
October 1860, taking effect from tbe begin- 
ning of 1268, to Moerleb Saboo, tbe broker 
and co-sharer of tbe former lessee, Himmut 
Ram, and that to bim, tod afler bis death to 
Bnboo Dindyal Lall, bid sob, she gave 
receipts^ 

Tbe i^inttff pot in a wnttea statement in 
which she said that tbe lease of Ui^ lOtb of 
October 1860 was never executed by her 
nor were the recdpts ^bich were alleged to 
have been given executed by her, and tbat it 
wns Dot a bonajide instrument. 

The cnse was tried by the Subordinate 
Judge, and was, on appeal to this Court, 
remanded. The real issue ^ieb was raised 
is to be found in the {Proceedings of the 
Subordinate Judge after the remand, and 
was, " whether without disturbing the former 
*^ lease in favor of Himmut Sam, father of 
^* the defendants, plaiutiff executed a fresh 
<< farming lease, dated 10th October 1860, in 
'< favbr of Moorlee Sabbo, own brother and 
*< ce>-pareeaer of Himmut lUm^ aj^d reddved 
<<her rent from Mooiiee Saboo, ffiid after 
*'bis demise, from Deen Dyal, or tbe defend- 
** ants are liable for tbe rent in suit." 

Upon this issue, it was necbssarj for tbe 
defendant to satisfy the Court that the 
plaintiff, a pnrda-nusheen lady, not merely 
put her signature and seal to the lease of tbe 
lOib of October 1860, but that she did so, 
knowing what the instruinent was and being 
acquainted with its contents, otherwise she 
could not be said to have executed it. That 
is the nature of the proof which was re- 
quired fVom tlie defendant upon this issue, 
and to support tbe case which be bad set 
op. Otherwise, as there wIm no question as 
to tiie ezistenee of tbe lease of 184^, be 
would be liable to pay rent under it 

Now there are one or two very material 
circumstances, about which there is no 
dispute, to be first considered. This lease 
was said to have been nuide on the lOtb of 
October 1860. It is alleged by the present 
defendant in the grounds of appeal, and, 
also, as we understand it, in bis written 
statement, that, at that period, and for some 
time afterwards, Himmut Bam and Moorlee 
Saboo were undivided. The lease, however, 
of 1856 was in the name of Himmilt Bam, 
and the alleged lease of tbe lOth of October 



)860 was taken in the name ef Moorlee 
Baboon and aaoerding to ^e defendant's 
case, botii parties were intei^sted in those 
leases. 

In 1862, a decree was obtained by Doolee 
Cbund agaiXist the plaint!^ tbe t>rov£Bions in 
which cannot be reconciled ^im the e^si- 
ence of tbe tease of 1860. It i^ founded 
upon the lease of 1856, aud purpoHs to be 
ih conformity with its provisions v^tb 
regard to tbe application of the rent So 
thal^ in 1862, Doolee Cbund obtained a 
decree against the plaintiff not merely 
taking no notibe of this Idleged lease of 
October 1860, but taking a dbbree which was 
an improper one, if tbat lease ipras in exist- 
ence and was Valid. And so ftr as we Can 
see, that decree has been acted upon and 
rent has not been paid to tbe t>labitiff for 
some years. Tbe first mention of tbe lease 
of tbe 10th October 1860 is in the petition 
of tbe Idtb of April 1869, and the docu- 
ment is first produced by tbe parties as a 
valid instrument nearly bine years after its 
execution. It is true it was registered at 
the time it is said to bav^ boon executed^ 
and at that time there was some document to 
which tbe sigoaturb and s&al of the lady was 
attacbed when it was registered ; but as we 
have remarked tbe parlies must have known 
perfectly well that if it Was their intention 
at some future time to put forward a fresh 
lease, extending the term and giving benefits 
to tbe lessee, a member of the same family 
being the brother of Himmut fiam, it t^ould 
have been useless for tbbm to think of doing 
such a thing utiiess th^y registered it. The 
mere fkct of the non-r^lstration of a dbcu- 
ment produced after so many years Would 
have been fatal to it. Bdt the fact of its 
being rtegistered does not ishow that it id 
really the lease of the t)laiutiff ; by wticb 
we mean an instrument which she not Only 
put her signature and seal to, but which she 
understood, when she did so, to be a lease. 

Then, besides the fact bf tbid lease not 
having been brought forwiard for so man^ 
years, there is no evidence of mhU tbere 
would and ought to have been if it were 
a genuine instrument, namely, tbe payment 
of rent to Moorlee Sahoo, bedaiiae if it really 
was to operatiB, as is stated by the defendant^ 
from the time it was made, the rent bnder 
tbe lease of 1856 sbould have been paid to 
him. The lease of 1860. would, uatil the 
kase of 1856 expired, operate as a lease of 
what in English Law is oalled the reversion, 
a lease of tlie right which tbe lecisor bad, 
and entitle Mooiiee Sahoo to receive tbe 
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rent from the first lessee. There is no evi- 
dence whatever of any payment of rent such 
as there wonld have been if this had been a 
real transaction. 

With those circumstances, we come to 
consider the evidence which the defendant 
has given in support of this instrument, and 
it is of such a nature as to be quite consistent 
with this lady not having been aware of 
what she put her signature and seal to, if she 
did put her signature and seal to any such 
instrument. The observations of the Judi- 
cial Committee of the Privy Council which 
were quoted to us apply to this case. Here, 
we think, it is necessary to show, not merely 
that there are the signature and seal which 
are believed to be hers, but that the matter 
was properly explained to her. Some person 
should have been produced who could speak 
to that having been done. There is no 
witness who can be said to be a friend of the 
lady or of her own rank, or a person with 
whom she would be likely to have any con- 
fidential communication. The witnesses are 
persons of quite a different rank and position, 
and what seems to us the most extraordinary 
part of the transaction is that these witnesses 
were most of them not present when she 
acknowledged that it was her signature and 
seal and attested the document at a request 
contained in some letter which purported to 
have been signed by her, but which may not 
have been ; and even if signed by her, the 
signature may have been obtained without 
her knowing what the document was that 
the witnesses were asked to attest. The 
whole of the evidence, which it is unnecessary 
for us to comment upon in detail is most un- 
satisfactory, when we come to consider what 
it is necessary to establish in a case of this 
kind. The decision in the Judicial Commit- 
tee should be followed ; and applying to the 
present case the doctrine there laid down, it 
is impossible for us to say that it has been 
satisfactorily proved that this lady did exe- 
cute the lease of the 10th of October 1860. 

An objection was taken in the first ground 
of appeal with regard to the application for 
processes to be issued against the witnesses 
not being complied with. It appears that the 
petition, which was not complied with, was 
not the petition of the defendant. It appears 
to us clear that it was nothing more than a 
continuation of the attempt to make Deen 
Dyal a defendant in the suit, and give an 
appearance of right to the transaction, and 
supply the want of evidence on the part of 
the defendant Doolee Chuud ; it is not an 



objection which ought to be allowed to pre- 
vail. 

Therefore, the decision appealed from must 
be confirmed with costs. 



The 26th June 1872. 

Present: 

The Hon'ble Louis S. Jackson and 
W. Markby, Judges. 

Fictitious Sale by Lessor for Arrears of Rent — 
Fraud against Lessee — Rights of Purchaser^' 

Act VIZI of ises B. a 

Case No. 168 of 1871- 

Regular Appeal from a decision passed by 
the Officiating Judge of Backergungey 
dated the 14<A April 1871. 

Sreenath Ghose and others (Defendants), 
Appellants^ 

versus 

Humath Dutt Chowdry (Plaintiflf)^ 
Respondent, 

Mr. Woodroffe and Baboos Romesh Chun- 
der Mittery Doorga Mohun Dass^ Rash 
Behary Ghose^ and Kashikant Sein for 
Appellants. 

Mr. Kennedy and Baboos Unnoda Per^ 
shaud Banerjee, Kalee Mohun Dass^ 
Chunder Madhub Ghose, and Kan% 
Charan Mitter for Respondent. 

If a lessor enters into an agreement with another 
person to get r)d of his lessee by means of a fictitioaa 
sale for arrears of rent and to share the profits of the 
transaction, that is a fraud against the lessee. The 
person with whom such agreement is made, must not be 
considered as having the rights of an auction-purchaser 
under Act VIII of 1865 B. C, but only those of a private 
purchaser. 

Markby, J. — In this case the plaintiff sued 
certain persons named Beparee to recover 
possession of a 12-anna shore in certain laad, 
claiming under a purchase at a sale for 
arrears of rent under Act VIII of 1865, aud 
the plaiutiff asked the Court to set aside cer- 
tain un<ier-tenures which the defendarLts 
chiimed, but which the plaintiff alleged to be 
invalid. 

The Beparees contended (with other 
matters not novir material) that no notice or 
proclamation had been issued by the plaint- 
iff; that they had been in occupation for 
more than twelve years ; that the sale tn tbe 
plaintiff' had been sei aside by ihe Commit- 
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sioner ; that the sale had been advertized to 
take place ander Act YIII of 1835, and not 
nnder Act VUI of 1 865 ; that proper notice 
of the sale had not been given ; that plaint- 
iff was a relative of Sreenath Ghose the 
former proprietor, and that Sreen&th Ghose 
had, in collusion with the plaiotiff, caused 
the tenure to be put up to auction and sold, 
and had purchased it himself in the benamee 
of the plaintiff, and that the plaintiff being a 
mere benamdar could not be entitled to pos- 
session free of incumbrance created by the 
former proprietor; that the proceediugs in 
respect of the auction-sale were not accord- 
ing to law, and that a purchaser at such a 
fraudulent sale ought not to receive the 
assistance of the law ; and, lastly, that the 
land in dispute was held by them, defendants, 
under a good and valid title derived from the 
ancestor of Sreenath Ghose which could not 
be disturbed. 

It is stated by the District Judge that on 
the 21st March a fresh set of persons ap- 
peared, namely, Sreenath Ghose (the person 
spoken of by defendants as former proprie- 
tor). Bam Narain Ghose, and Gour Chunder 
Bose, and alleged that the plaintiff had 
bought the tenure from them, they being, 
with bthers, the original proprietors for 
whose arrears it had been sold ; and that the 
sale having been set aside by the Commis- 
sioner, they (the old proprietors) were the 
rightful owners. These persons were put 
upon the record as defendants. 

The issues were drawn as follows : — 

"/tW^,— Whether the sale of the Ousut 
talook Lukhee Narain Ghose to the plaint- 
iff and Chundra Coomar Dass on the 27 th 
September 1866 is now in force ? 

Second, — ^If it is in force, then, IH — Is 
plaintiff the real purchaser of the Ousut 
talook, or did he purchase benamee for the 
previous holders, Sreenath Ghose and 
others ? 

2ndf — ^If he is the real purchaser, then is 
he competent to avoid the defendant's alleged 
howlahs and take (khas) possession or not ?" 

The facts of the case seem to be as fol- 
lows :— i 

Sonamonee, the zemindar, had a decree for 
rent for a large amount against Sreenath 
and his co-sharers who held what is called 
an Ousut talook in the zemindary, and a sale 
of the tenure was threatened. 

Umbica Churn, the agent of Sonamonee, 
and the plaintiff Hurnath were each of them 
desirous to purchase the tenure provided 
they could make some favorable arrangement 
for that purpose with Sreenath, who had the 



management of the whole affair, his co- 
sharers not interfering at all. 

The arrangement that Umbica Chum 
desired was that the decree-holder should 
have half, himself one*fourth, and Sreenath 
Ghose one-fourth : he and the decree-holder 
were to find the funds; and the decree-holder 
and Sreenath were to arrraoge that the bid- 
dings should be kept down. 

Umbica Chum hoped that he had secured 
this arrangement, and he went to the sale 
prepared to bid up to Rupees 80,000 and 
make the deposit If he could have carried 
out his plans, he would have got one-fourth 
of the property for Rupees 27,000, which, 
as the evidence shows, is 13 or 14 years^ 
purchase. Hurnath, however, had before 
that date gained over 'Sreenath and made an 
arrangemeut with him that, if the property 
were sold to him for Rupees 40,000 or 45,000, 
Sreenath should have half. 

This is no doubt on the &oe of it a far less 
favorable arrangement for Sreenath; but for 
some reason of his own he accepted it, pro- 
bably because he could more easOy secure 
Hurnath's co-operation than Umbica Churn's 
in his design to appropriate the whole of the 
surplus proceeds for himself to the exclusion 
of his co-sharers. If the property went for 
more than Rupees 45,000, Sre^iath's share 
was to be settled afterwards. 

However, as the District Judge says, 
things did not go so smoothly as was expect- 
ed. Another person stepped in, the Mohola- 
nuvis, as he is called, and through Chundro 
Coomar commenced an active bidding on his 
own behalf, and Umbica Chum, being altoge- 
ther excluded from the arrangement, began, 
as the decree-holder's agent, to threaten to 
postpone the sale. The competition of the 
Moholannvis was, however, got rid of by 
giving him a one-fourth share in the sale, and 
it was obviously impossible at that time, when 
upwards of Rupees 60,000 had been bid for 
the property, for Umbica Cbura to stop the 
sale without Sreenath's consent. But Sreenath 
had then made up his mind to hold by Hur- 
nath, and stoutly protested against the post- 
ponement, threatening to appeal to the Court 
if any attempt was made to postpone ; and 
the property was accordingly knocked down 
to Hurnath for Rupees 64,000. Subse- 
quently the arrangement between Hurnath 
and Sreenath turned out to be (when exactly 
it was made does not appear) that Sreenath 
was to get one-fourth of the property, Hurnath 
was to get half, for which, as the District 
Judge calculates, he paid Rupees 24,000 : and 
in some way or other Sreenath got into bii| 
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hands Rupees 25,000 out of the purchase- 
money, which he appropriated to his own use^ 
not a rupee (ae the District Judge finds) going 
to his co-sharers. 

These are l&e &ct8 stated by Umbiea 
Ghom, and Nundo Ooomar ; they are for the 
most part so found by the District Judge^ 
who believes these witnesses and considers 
them worthy of credit ; and we see no snffi« 
6ient reason ibr coming to aoy other condu- 
siOQ. It is satd that ihey are ooDtradicted 
both by Hurnalh and Sreenath, but we think 
we ought not to reject the evidence of 
Umbica Chum and Nundo Goomar on this 
aeoonnt. The Dtstriot Judge has disbelieved 
both Humath and Sreenatb, and it is easy to 
see what motives they might have to conceal 
the truth, and to give each his own version 
of the transaction. Then it is said that 
there was no reason why Umbica Churn 
should not have gooe on and bid ioc the pro- 
perty instead of making an ineffect«al attempt 
to postpone the sale« But we do not think 
it at bX\ appears that Umbica Chum was 
prepared to purchase the property alone, and 
for its fuli value, m that he could have found 
the large amount necessary for that purpose 
had tl^ property been honestly so)d. We 
do not think it can be infbrred that he ever 
contemplated a transaction of that kind. A 
more important circumstance is the iact that 
Nundo Coomar, one of the witnesses on 
whose evidence these facts are found, was the 
vakeel who filed the written statement of the 
Beparees, which written statement does not 
set out these facts, but on the contrary states 
in accordance with Sreenath's evidence that 
the plaintiff was a "mere benameedar." 
There woold be nothing in the Beparees not 
knowing these facts ; they might assume 
from Sreenath having been in possession, or 
they might have been told by Sreenath that 
he was the real purchaser ; but it is not 
quite so easy to see why Nundo Coomar did 
not inform the Beparees of the real facts, so 
vhat they might be stated in their written 
statement. This, however, only afi^ects the 
credit of Nundo Coomar; and upon the 
whole we do not think it would be safe to 
reject his evidence on this account. It is not 
unlikely he was reluctant to come forward 
and tell what he knew ; but we should not 
be willing to infer from this reluctance that 
his. evidence was false, especially when he 
has had do opportunity of exjJanation, for 
there does not appear to have been any sug;- 
gestion in the Court below that this silence 
en the pnrt of Nundo Coomar casts suspicion 
en his^ evidence. 



It is fbrtber said that it is extremely ion 
probable that Sreenath would consent to an 
arran^ment by which he got so small a 
share, and that it would have been better for 
him to let the property go for what it would 
fetch* There was, however, scarcely any 
real hon& fide competition for the property, 
nor would be a sale to the highest bidder have 
answered Sreenath's purpose, unless the pur- 
ohaser would assent to Sreenath's [^ans for 
getting hold of the purchase-money. As the 
District Judge points out, it required a good 
deal of caution to secure to Sreenath all the 
advantages which he desired. 

Upon Ihe whole, we agree whh the Die- 
trict Judge in his finding that Sreenath came 
to terms with the the plaintiff, and that the 
purchase was made by the plain tifi on the 
understanding that a one-fourth share should 
be subsequently handed over to Sreenath, and 
that '' Sreenath was to aid the sale in his capa* 
'^ city of debtor by refusing to allow postpone* 
'< ment if the decree-holdM* wished to stay 
<^the sale, by assisting a postponement if 
^ there wae danger of other parties becomio|^ 
<< purchaser ; " and that SreenaUi got a one* 
footth share as a reward for the service 
which he performed for the plaintifi* hy se* 
omring to him the property at a low price^ 

The question then arises upon theee fiM;^ 
whether the plaintiff can ^nul the under- 
tenure and oust the Beparees. The Distriet 
Judge thinks he can, because he is the real 
purchaser notwithstanding his arrangemeqt 
with Sreenath. But ^e District Jud^ has 
altc^her omitted to concider the question 
which is fairly raised in this cafe by uie alle- 
gations of the defbndants, and by the focts 
found on the evidence whether this was not 
as i^ainst the Beparees a fraudulent trans- 
action. If it was, and the plaintiff was a 
party to it, his suit as against the Behareee 
must be dismissed. 

Now we take it to be clear that if a leaser 
enters into an agreement widi another person 
to get rid of his lessee by means of a ficti* 
tious sale and to share the profits of the trans* 
action, that is a fraud as against the lessee* 
That would be a far stronger case than tha^ 
of NuEsur Ally Khan versus Ojoodya Earn 
Khan,* where it was held to be a ''gross 
fraud** in a mortgagee to attempt to deprive his 
mortgagor of his right of redemption by means 
of a fictitious sale of the property for arreara 
of revenue. The question, therefore, is whe- 
ther there was such an agreement in this 
case. Now it is quite true, as pointed out hy 

♦ 6 W. R., P. C, 83. 
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Mr. Kennedy, tkat in the case of NtissEiir 
Ally Khan there was, when the agreement 
waa made, the deliberate design to create the 
arrear ef reyenoe in order to get the estate 
sold, whilst in the present case there was an 
actaal arrear of rent, for which a deeree 
had been obtained and ezeoution threatedaed, 
before any negotiation took pUce. But Uien 
it is fonnd, and we think rightly found, that 
Sreenath had, if notabsolute control over the 
sale, a| least a oonaiderable voice in bringing 
it on or postponing it. Now, we are by no 
means sore that it is not the duty of a lessor 
under such circurostauces to do hisutmost to 
postpone the sale, and so to protectthe inter- 
ests of his lessee; that is certainly what an 
upright and honest man would do under the 
circumstances; and it is a rule of English law 
which seems to be founded on broad |^n« 
ciplea of equity whioh are applicable here 
also, thaf an intermediate landlord is bound ro 
protect his own tenant from all paramount 
daioos. See Graham verms Allsop, 3rd £x- 
eheqaer Bep*, 186. At any rate we cannoi 
doubt that it is gross fraud in the intermediate 
landlord (o use his influence to urge on a sale 
for arrears of rent in order to secure to the 
purchase the advantages of such a sale under 
the Aet ; the intermediate landlord at the 
same time bargaining to receive as a re- 
ward for his services a share in the advan- 
tagea thereby seeured. And if this be a fraud, 
then to tkis fraud the plaintiff was a party; 
and the sale b^g part of the machin^ by 
whioh t(his fraud was ejected, ^e think it 
ong^t te be put entirely on ene side in oonsi- 
dering the question new before us, and that, 
as between the plaintiff i^d the Beparees, the 
plaintiff ought to be considered, not as having 
the rights of an auction-purchaser under the 
Bengal Act VIII of 186^, but only as havini; 
the right of a pr4vate pnrqhaser. It seems to 
us that if we w^re to give the plaintiff a decree 
in this suit we should be making the Collec* 
tor aad the Court instruments in the hands 
of the parties to carry out a gross fraud upon 
the Beparees — a fraud in which we regret 
to observe more than one person was pre- 
pared to assist. It was scarcely denied by Mr. 
Kennedy that if a superior Undlord, protecte«i 
by an ordinary clause for forfeiture in case 
of nos-payment of rent, were to enter into a 
contrivanee with his lessee to get rid of 
the nnder-itenants by putting the forfeiture iu 
force that would be a fraud on the under- 
tenants, of which the superior landlord 
could not take advantage. And it <<eems to 
as to make no diffeienoe that the right to 
cancel the under-tenures is given by legiala- 



tive enactment, and that the right is given 
not to the superior landlord but to the pur- 
chaser of the tenure. The fhiad in both 
cases is that of the intermediate tenant who 
seeks to destroy his own under-tenants, to 
whi<^ fraud the superior landlord in one case 
and the purchaser in the other has become a 
party. 

This being so, the plaintiflTs suit Caftnot be 
maintained. The plaintiff cannot take ad- 
vantage of his own fraud to oust the Bepa- 
rees who hold under a valid grant from 
Sreenath and his co-sharers or their predeces- 
sors. It is unnecessary, therefore, to consider 
the two points of a more technical character 
suggested by Mr. Woodroffe, namely, first, 
Tdiether the sale having been set aside by 
the Commissioner, it is now in force at all ; 
and, secondly, whether the Deputy Collector 
of Pero^pore^ who seld the property, was the 
Collector within whose jurisdiction the lands 
lay within the meaning of Section 3 ef Act 
VIU of 1865 of the Bengal CounciL With 
r^ard to the first point, however, we may 
say that, having h^urd Mr. Woodroffe's argu- 
ment, we are not disposed to give our assent 
to his contention that an order made by a 
Commissioner is irrevocable by his successor. 
No doubt this is a step which every ofiicer 
wonld hesitate to take, and which he ought 
not to take except under very special cir- 
cumstances ; but here Mr. Simson, in cancel- 
ling Mr. Buckland's order and confirming the 
sale which had been set aside, acted under the 
express directions of the Board of Revenue, 
and we are not prepared to say either that 
Mr. Simson should have disobeyed those 
directions, or that his acts done in obedience 
thereto were void. 

Upon the other point whidi has not been 
fully argued, we express no opinion. 

The deeree of the District Judge so far as 
it relates to the Beparees must be reversed, 
and the plaintiff's suit as against these de-» 
fendaats dismissed with costs both in this 
Court and the Court below. 

We are asked by Mr. Kennedy to declare 
the rights of the plaintiff as against Sreenath. 
We 'think we ought not to do this, lliough 
Sreenath has been made a party in this sense 
that his name has been ordered to be added to 
the list of defendants, there has been no 
attempt in the Lower Court to deal with the 
case separately as against him ; the plaintiff 
asked for no relief as against Sreenath, and he 
has nowhere stated what the rights are 
which he wishes to have declared. Sreenath 
was in tiiis case no more than a witness who 
volunteered to assist the defendants for his 
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own purpose, and we are wholly at a loss to 
see why the District Judge made him and 
his co-sharers defendants. We decline to 
enter into any question as to the rights of the 
plaintiff as against Sreenath Ghose or Ram 
Narain Ghose or G^ur Ghunder Ghose, the 
defendants subsequently added ; and the 
proper course will be to order the suit as 
against them to be dismissed, not on the 
merits, but on the ground that there is no- 
thing at issue between them and the plaintiff 
in this suit These three defendants will 
bear theur own costs. 



The 27th June 1872. 

Present : 

The Hon'ble Sir Richard Couch, Ki,, Chief 
Justice, and the Hod'ble W. Ainslie, 
Judge, 

Construction — Lease — Solehnamah — Default--* 
Forfeiture ^^Re-entry, 

Case No. 12 of 1872. 

Special Appeal from a decision ptused by 
the Officiating Judge of Patna, dated 
the 2Srd September 1871, reversing a 
decision of the Additional Moonsiff oj 
that district, dated the Zist May 1871. 

Massamut Ruhmoonissa and another (two 
of the Defendants), Appellants, 

versus 

Massamut Soopun Jan (Plaintiff), 
Respondent. 

Mr. C. Gregory for Appellants. 

Baboo Door g a Mohun Doss for Respondent. 

Where a ease of 1847 contained two provisions, one 
for the payment of Rs. 1,800 as rent, and the other 
was a stipolation for forfeiture and re-entry on default of 
payment, and bv a solehnamah of 184S that rent was 
put an end to, and in lieu thereof the lessor received back 
a portion of the land leased in 1847, but by a subsequent 
9o(ehnamah of 1858 the lessees agreed to pay Rs. 834 as 
rent, but no new provision was mtuie for re-entry, and no 
fresh stipulation for forfeiture, — ukld that the clause of 
forfeiture and re-entry, in respect of the Ks. 1,800 under 
the lease of 1847, did not apply to the Ks. 834 under the 
toUhnamahoi 1858. 

Couch, C, ./.—The lease of the 30th 
November 1847 contained two provisions, 
one applicable to the rent of Rs. 300, 
and another to the Government revenue. 
The provision applicable to the rent of 
Rs. 1,300 was that, in default of payment of 
three instalments, the lessor should be at 



liberty to take possession of the share of the 
mouzah as seer. In 1848, the lessor received 
back five and a half annas of the property 
which was leased in 1847, and released the 
lessees from the payment of the rent of 
Es. 1,300. 

We think there can be no doubt that that 
was really the nature of the transaction. It 
is not shown in any way that the rent of 
Rs. 1,300 was paid in that period, and the 
words of the solehnamah show clearly that 
that rent was in 1848 put an end to, and the 
plaintiff got back five and a half annas in- 
stead of continuing to receive the rent. 

Then it would seem that she having, as it 
is said, in 1848, found that she had been im- 
posed upon by these parties, and that they 
had got a lense on much more favorable terms 
thnn they ought to have had, an arrange- 
ment was come to by which it was agreed 
that the lessees should pay the Rs. 334. 

Now it is said that, by the solehnamah of 
1858, the terms of the lease of 1847 were to 
remain in force ; but supposing it was so, the 
terms of the lease were that there should be 
a re-taking of possession in default of the 
payment of the Rs. 1,300; and if it was 
intended that there should be a provision of 
that kind for default in the payment of the 
Rs. 334, which in 1858 the lessees took 
upon themselves to pay, it ought to have been 
in that solehnamah. In fact, it would have 
be^n the creation of a new provision for re- 
entry, and a fresh stipulation should have 
been made, which was not done. The mere 
saying that the terms of the lease of 1847 
should remain in force would not effect that, 
because they only extended to the Rs. 1,300, 
which had ceased to be payable and was in 
fact extinguished by the transaction in 1848. 

The Judge appears to us to have gone 
wrong in this way. He says that the three 
deeds are to be taken together, and seems to 
have considered that he was to treat them as 
one deed. That was not the way in which 
he ought to deal with them ; he must look at 
them as three deeds executed at different 
periods, and he could only deal with the pay- 
ment of the revenue of Rs. 334, which 
the defendants took upon themselves to pay 
in 1858, according to the provisions of tlw 
deed made at that time. If it was intended 
to apply the clause of forfeiture or re-entry 
to that, the parties should have said so. 
Seeinpr what they stipulated for in 1847, it is 
not likely that they intended that, for they 
did not make a stipulation for re-entry on 
default of the payment of the revenue to 
Grovernmeut. 
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We think the decision of the Judge was 
wrong, and the decision of the Moonsiff was 
a right decision. We reyerse the decision 
of ^6 Jadge, and the decision of the Moon- 
8iff dismissing the suit will stand with costs. 



The 27th June 1872. 

Present : 

The Hon'ble H. Y. Bayley and Dwarkanath 
Mitter, Judges, 

Evidence — Secondary Witness — Joint Family, 

Case No. 148 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Patna in Raj- 
shaky e^ dated the Wth August 1871, 
reversing a decision of the Moonsiff of 
Shahzadpore, dated the Slst May 1871. 

Sunkuree Debia (Plaintiff), Appellant^ 

versus 

Anund Mojee Dassia and another (Defend- 
ants), Respondents, 

Baboos Issur Chunder Chuckerbutty and 
Grija Sunkur Mozoomdar for Appellant. 

Baboo Sreenath Banerjee for Respondents. 

A person who swears that he was present at the 
execation of an instmrnent, is not a secondary witness 
merely because he was not a subscribing witness. 

There is nothing in the mere circumstance of a bond 
being executed in the name of the eldest brother of a 
joint family and of a lease being taken in the name of the 
younger, to lead to the conclusion that the latter is a 
fictitiooa document. 

Mitter, J, — The decision of the Subor- 
dinate Judge in this case appears to us to be 
very unsatisfactory, particularly when we 
find that he has altogether failed to take any 
proper notice of the facts and reasonings re- 
corded in the clear and well-considered judg- 
ment of the Moonsiff who tried the case in 
the first instance. 

The suit was one for arrears of rent, and 

was brought against two individuals, Dwarka- 

uath and Ajiund Moyee, widow and heiress- 

at-law of Bam Gutty Bbowmick, the eldest 

roUier of the said Dwarkanath Bhowmick. 

The case of the plaintiff was that she bor- 
rowed a certain sum of money from the joint 
family consisting of the said Ram Gutty and 
Dwarkanath Bbowmick, and that for the 
liquidation of the amoimt covered by the 
bond she granted an ijaruh lease which was 
executed by her iu the uuuie of Dwoikauath 



Bhowmick, the parties really interested in 
that lease being Dwarkanath and Ram Gutty. 
Dwarkanath did not enter appearance. Anund 
Moyee, defendant, put in a written statement 
alleging that the money due under the bond 
belonged exclusively to her husband, that 
Dwarkanath had no right or interest in that 
money, that the ijarah lease propounded by 
the plaintiff was a fictitious document, and 
that she, Anund Moyee, had nothing to do 
with the possession of the mehal covered by 
(hat lease. 

The Court of first instance, after goinfc 
elaborately through the evidence produced 
by both the parties, came to the conclusion 
that the ijarah kabooleuc was a genuine in- 
strument ; that Dwarkanath and Ram Gutty 
were members of a joint undivided family ; 
that the defendant Dwarkanath was still liv- 
ing with Anund Moyee as a member of a 
joint undivided family ; and that the plaintiff 
was therefore entitled to the amount claimed 
as rent under the ijarah after deducting the 
amount which was due from him to the 
defendants under the bond above alluded to. 
It is further to be observed that, during the 
course of the trial, one Juggut Chunder 
Bhowmick, the youngest brother of Dwarka- 
nath and of Ram Gutty, who was conducting 
this suit on behalf of the defendant Anund 
Moyee, happened to be present in Court, and 
the Moonsiff took the opportunity to examine 
him as a witness in the case. That witness 
was obliged to swear on oath that the mehal 
was actually taken in Ijarah by Dwarkanath 
and Ram Gutty, and that they had been in 
joint possession thereof, but he added to- 
wards the latter part of his deposition that 
he did not know in whose name the lease 
was taken, as he was not present at the time 
of its execution. 

The Moonsiff very properly placed consi- 
derable reliance on this evidence in dealing 
with the question which he had to determine 
iu the case. 

On appeal, the Subordiuate Judge, Baboo 
Benee Madhub Sliome, without endeavouring 
to meet the arguments used by the Moonsiff 
iu support of his judgment, and after a most 
superficial examination of the real facts of 
the case, reversed the whole decree not only 
iu favor of the sole appellant before him, 
viz,, Anund Moyee, but also in favor of 
Dwarkanath who had put forward no defence 
of any kind whatever, and who did not pre- 
fer any appeal against the judgment passed 
against him by the first Court. 

We have gone through the whole judg- 
ment of the Subordiuate Judge, and we foul 
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oBrielyes bOnnd to repeat tfa&t it is y^tf 
imsatSs&etory. The fiM point to which the 
Suhordiaate Judge directs his attoDtton is 
that it appealed to him strange that the 
bond was executed in the name of one per- 
son and the ijarah granted in the name of 
another. Now, a Judicial Officer of the 
Sabordinate Judge's experience ought to 
have kaom^ that transactions of this kind 
ate extremely common in this eounirj. 
Hens there bre two brothers liying together 
as members of a joint undivided family, a 
bond was executed in the ndme of the eldest 
brother^ and a lease taken in the natne of the 
yonnger What was there in this droum- 
Btance to lead the Subordinate Judge to the 
conclusion that the kabooleut was a fictitious 
document? The Subordinate Judge then 
goes o& to say that it appeared very strange 
tbaty while Uie bond was regist^ed, the ka- 
booleut was not registered. No d<^bt this 
is a circumstance upob Tthich the Subor- 
dinate Judge wan justified in placing some 
reliance, bat as we find that the other parts 
of his decision are entirely based on a niis- 
conoeption of the evidence and of the law 
relating to tiie admissibility of evidence, we 
do not think that tliat circumstance alcme is 
sufficient to take this case out of our jurisdic- 
tion as a Court of special appeal. 

We observe that there are subscribing wit- 
nesses to the kabooleut« One of them was 
examined in Court He Swore distinctly to 
the fact that there was an ijarah taken by 
the Bhowmicks, but be added (hat the signa- 
ture purporting to be his own was not in fact 
his signature. The Moonsiff rejected the 
evidence of diis witness so far as he denied 
tlie signature being his own, and we under- 
stand that he also directed proceedings to be 
instituted against him in the Criminal Court 
fbr giving false evidence in a judicial pro- 
ceeding. The Subordinate Judge, without 
giving the slightest weight to the evidence of 
the plaintiff regarding the credibility of this 
witness, simply remarks that his evidence does 
not prove the genuineness of the instrument 
upon which the plaintiff's suit is brought. 
With regard to the two other subscribing 
witnesses, the Subordinate Judge says that 
the plaintiff has failed to take proper steps 
to produce them in Court ; but here he is 
entirely wrong. It is proved by the wit- 
nesses produced by the plaintiff tliat one of 
those subscribing witnesses is dead, and we 
further find that the plaintiff had exhausted 
every legnl meims within hiS4>ower to secure 
the attendance of the other. 

Then, with regard to the other witnesses 



adduced to prbve the authenticHy of ibB 
kabooleut in question^ the Subordiuate Judge 
says that the evidence of those wittiesaes ia 
*' secondart/^ " and therefi)ro not suffituent to 
prove the pUtintiff's case* It is true thst 
they were not subscribing witnesses to the 
kabooleut, the genuineness of which the 
Subordinate Judge had to try in this case; 
but they distinctly swoi'e that they were 
present at the time when that kabooleut was 
executed, and that Dwarkanath executed it 
not only for himself but also fat bis ddest 
brother Ram Gutty^ This evidence cannot 
be characterized as secondary in any sense 
of the e:tpresdioU, aud the Subordinate Judge 
was therefore wrong in rejecting it on that 
ground. 

With reference to the evidence of Anund 
Moyee's brother4n-law, Juggut Cbnnder, 
the Subordinate Judge gives a go-by to it, 
simply saying that the witness does not 
know in whose name the kabooleut was exe- 
cuted. Such a flimsy mode of deeding with 
such important evidence is extremely sur- 
prising. That witness was conducting the 
case on behalf <^ Anund Mbyee, and it is 
clear from the Moonsiff's decision that he 
and Anund Moyee and Dwarkanath were 
living togettier as inembers of a joint undi« 
vided family. The Very fact that ftUcha 
witness came into Coui't and^ being then and 
there examined, was obh'ged to admit on oath 
that the mehal was in the possessicui of the 
joint family as ijaradafs, was on6 6f the ut- 
most importance for the proper trial of the 
issue which the Subordinate Judge bad to 
try in this case, and, although the witness 
failed to state in whose name the kkbooknt 
stood, that circumstance alone was not suffi- 
cient to justify the Subordinate Judge to 
get rid of important evidence of this character 
without taking into consideration the ma- 
terial facts deposed to, fnz»^ that the mehal 
in question was actually in the possession of 
the Bhowmick family as ijaradars, and that 
the defendant Anund Moyee was Jiving up 
to the time of the suit as a member of a 
joint undivided family with Dwarkanath and 
the said witness* 

It has been urged, and v^ry strongly mqged, 
that we have to deal with the decision of the 
Subordinate Judge in special, and that we are 
therefore incompetent to interfere with find- 
ings of fact. But there are several ernnrs in 
law in the judgment of tlie Sul>ordinate 
Judge as already pointed out, only one of 
which, viz.y that relatitog to the rcjeotion of 
the plaintiff's evidence as st^cohdary-, would 
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be qaite Buffieient to jastify our allowing this 
speciol appeal. 

For the above reasons, we reverse the 
decision of the Subordinate Judge and re- 
mnnd the case to the Lower Appellate Court 
for a proper decision upon the merits. 

The costs of this appeal and of the Lower 
Courts will abide the ultimate result. 



The 29th June 1872. 

Present : 

The Hon'ble Sir Richard Couch, JK., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge^ 

Criminal Prosecuiion for Cheating — Civil Action 
•^Breach of Contract — Damages, 

Reference to the High Court by the Judge 
of the Small Cause Court at Howrah^ 
dated the Z\st May 1872« 

Prohlad Tewar Manjee, Plaintiffs 

versus 

Deb Narain Ghose, Defendant. 

Baboo Bhyrub Chunder Banerjee for 
Plaintiff. 

Baboo Sham Lall Mitter for Defendant. 

Defendant, having contracted to sell two boats to 
plaintiff for Rs. 64, received the consideration-money, 
but did not deliver the boats to the plaintiff, who pro- 
Mcuted him for cheating in the Criminal Court. The 
Magistrate convicted him of the cheating, and ordered 
the mone^ which had been obtained by it to be returned 
to plaintiff. Plaintiff now sues in the Small Cause 
Cofirt for the value of the boats and for damages for 
noD-delivery of the boats. Hbld that the suit would 
not lie. 

Case. — The plaint sets forth that the 
defendant having contracted to sell two 
green boats belonging to him at Rs. 64, had 
received the consideration-money, but has 
not delivered the boats in question to the 
plaintiff; that the plaintiff has, therefore, 
prosecuted the defendant in the Criminal 
Court under s. 417 <>f the Indian Penal Code, 
and that on 6th March 1870 the accused 
was found guilty of committing cheating, 
convicted, and fined by the Magistrate in the 
sam of Rs. 200, in default of payment to be 
rigorously imprisoned for six weeks, and 
that the award of the Mi^istrate has been 
upheld in the Appellate Court ; that the 
plaintiff has sustained damages in conse- 
quence of the defendant's not delivering the 
said boats by (he loss of a net income of 10 



annas per day exclusive of wages of the 
manjees and daurees thereof; that th,e 
plaintiff sued the defendant in the Moonsiff s 
Court at Sulkea for the recovery of the 
two boats in question or the value thereof 
with damages : that by reason of the value 
of the cluim having been considered by the 
Moonsiff excessive, and that the case being 
one cognizable by the Small Cause Court, 
the plaint was dismissed by the Moonsiff and 
the decision upheld in appeal ; that the 
plaintiff now sues the defendant in this Court 
for the recovery of Rs. 500, being the value 
of the boats, viz.^ Rs. 64, and damages which 
amounted from 16th Aughran 1276 to 15th 
Falgoon 1278 B. S. last, t7iz., two years three 
months at the rate of 10 annus per day to 
Rs. 479-4, of which the amount of Rs. 43-4 
has been relinquished by the plaintiff. 

The defendant denied the demand and 
urged the following pleas : — 

In bar to the hearing of the suit — 

1*/,— That Section 1, Clause 2, Act XIV 
of 1859 bars the plaintiff's claim. 

2ndlyy — That the plaintiff having been 
compensated by the Criminal Court in the 
sum of Rs. 64, the value of the boats, he 
cannot sue the defendant again in this Court 
for the recovery of the value thereof. 

As to facts — 

1. Tliat the defendant has not sold (he 
boats in question to the plaintiff, and that the 
amount of Rs. 64 was paid to him by the 
phiintiff in liquidation of a debt due to him. 

The points for determination which arise 
in this case therefore are — 

Issues in bar — 

U/, — Whetiier Section 1 Clause 2 of Act 
XI Y of 1859 bars the plaintiff's claim ? 

2ndy — Whether the plaintiff's claim in the 
Civil Court for the recovery of the two 
boats or the value thereof can be maintained, 
the sum of Bs. 64, the value of the boats, 
having already been awarded to him by the 
Criminal Court ? 

Issues as to facts — 

\st^ — Whether the defendant has sold to the 
plaintiff the two boats in question on receipt 
of the consideration-money, Rs. 64, or the 
plaintiff has paid the said amount in liqui- 
dation of his d»'bt ? 

2ndly, — Whether the boats in question 
yielded a net profit of teu annas per day 
after paying the wages of danries and 
manjees. 

With regard to the first issue in bar, I am 
of opinion that the Section alluded to above 
applies to damages for injury done to the 
person or to the personal property, and not 
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for recovery of the property itself or the 
value thereof or for the profits derived from 
it as wassilatj a suit for which can be 
brought within six years under Clause 16, 
Section 1, Act XIV of 1859. 

Respecting the second issue in bar, I 
think that the plaintiff's right to sue for the 
recovery of the boats or the value thereof 
ill the Civil Court is not waived in conse- 
quence of his having been compensated by 
the Criminal Court under Section 44 Chap- 
ter III of the Criminal Procedure Code, for 
the trouble and expense incurred by the 
plaintiff in prosecuting the defendant in that 
Court. 

As to facts. 

From the deposition of the plaintiff's 
witnesses Nos. 1, 2, and 3, it is clearly 
proved that the defendant sold his two old 
green boats to the plaintiff for Rs. 64 on a 
promise of delivering them over on the fol- 
lowing day. The defendant failed to prove 
that the sum of Rs. 64 was paid to him by 
the plaintiff in payment of a debt due to him. 
He produced khattean and rokur-^khaUahs 
of which he made no mention at the first 
instance before the Criminal authority, and 
from an inspection thereof it appears that 
the plaintiff's name and the entry have sub- 
sequently been inserted in the khaitahs, and 
that they have not been properly kept. He 
examined two witnesses who could not con- 
ceal the fact that the considerai ion-money 
was paid to the defendant through and in 
presence of the plaintiff^s witnesses Nos. 1 
and 3. Though they in a way supported 
the assertion of the defendant that the money 
was paid to him in payment of a debt due 
by the plaintiff, yet from the manner in 
which they deposed I am persuaded lo think 
that they have been tampered with to depose 
fuisely, and I cannot place any confidence in 
their testimony. 

As regards the second issue of feet, it is 
proved by the plaintiff's witnesses that the 
daily profit of such a boat is on an average 
Rs. 1-8, and thai it is divided soraetimed into 
4. 5, or 6 parts. I would, therefore, on an 
average fix one-sixth of 1 rupee 8 annas, 
i, «., 4 annas to be the net profit of each 
boat per day, or 8 annas for two boats per 
diem. Calculating at this rate for two years 
and three months, the damages would amount 
to Rs. 360. From the deposition of the plaint- 
iff's witness No. 3, namely, Kalee Komul 
Biswas, it appears that one of the boats was 
in a srate which required repairs at the time; 
the plaintiff has not deduct<rd in his claim 



the charges to have been incurred for such 
reparation, nor the amount which would be 
required for annual repairs and supply of 
mtiterials, such as purchasing sails, ropes, and 
other furnitures. I would, therefore, deduct 
Rs. 25 a year for such purposes and give the 
plaintiff a decree for the recovery of the 
two boats with damaees Rs. 300, should the 
defendant fail to deliver the two boats rn 
quesiion to the plaintiff within a week, the 
defendant is to pay Rs. 64 being the value 
thereof, and damages Rs. 300 with costs in 
proper I ion, Rs. 48-7-4, in all Rs. 412-7-4, 
subject to the orders of the Hon'ble High 
Court to which the case has been referred 
for decision on law points. 

The judgment of the High Court was 
delivered as follows by^^ 

Couchf C. J. — In this case, according to 
the facts which have been found, the present 
plaintiff, who sues in the Small Canse Couri» 
proceeded against the defendant on a crimi- 
nal charge of cheating, and obtained a con- 
viction, and the Rs. 64, the sum which he 
had paid to the defendant, was ordered to 
be paid to him. 

Now, it certainly is not found expressly 
that that was to be paid as compensation for 
the loss of money which the plaintiff had 
suffered by the cheating : but there can be 
no doubt that that is what was intended. 
The Magistrate having convicted the de- 
fendant of the cheating, ordered that the 
n&oney which he had obtained by it should 
be returned. The plaintiff cannot after that 
bring a suit in the Small Cause Court for 
breach of contract in not delivering the boats. 
The criminal proceedings were founded upon 
a case that there was no contract betweeu 
the parties, that the defendant never meant 
to deliver the boats, and that the plain tiflf 
was defrauded. If there was a contract, the 
plaintiff cannot avoid it on the ground of 
fraud, and proceed against the defendant 
under the Penal Code, at one time, and, at 
another, when it suits his convenience, treat 
it as a valid contract. Therefore, this suit 
ought to have been dismissed. 

It is not material whether the precise 
question is sent up to us. Tiie case having 
come up to us, and it appearing that the 
suit ought not to have been brought and tliai 
the plaintiff ought not to recover auj da- 
mages for the non-delivery of the boats or 
otherwise, we order that the snit in the Small 
Cause Court be dismissed with costs, and the 
defendant will also have the costs of the refer- 
ence to this Court, which we fix at Rs. 16. 
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The 29th Judo 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., 
ChieJ Justice^ aud the Hoa'ble W. Ainslie, 
Judge. 

Cause of Action ( Want of) — Bond (written and 
signed by Husband in Wife*s Name) — Implied 
Contract— Breach of Contract — False Repre^ 
sentatioH, 

ADonjmous. 

Bejerence to the High Court by the Moon- 
siff of Cutwa^ exercising the powers of a 
Judge of the Small Cause Courts dated 
the 31 si May 1872. 

Where a hnsbADd writes and signs a bond in the name 
of his wife, there is a tacit or impUed contract by him 
that he had authority to do so. If he had not authority, 
the obligee may sue for damages for breach of contract 
or for false representation. 

Case. — In 1871, an action was instituted 
bj the present plaintiff against the wife of 
the defendant for the recovery of certain 
moneys due under an instalment-bond alleged 
to have been executed by her. The documem 
was written by her husband, and in the trial 
of the case, he haying denied that his wife 
did not permit him to write the document 
aforesaid, and the execution of the said docu- 
ment not being proved, the case was dismissed 
by wy predecessor on the 16th May 1871. 
In the judgment recorded by him runs the 
following passage : — 

'* If plaintiff has been deceived by the hus- 
^ bond of the defendtent, I think the proper 
•• coarse for the plaintiff would be to sue 
^ the defendant's husband for dsmages, 
** but he cannot get any remedy in this case." 
Iq accordance with the above expression of 
opinion, the present suit has been instituted 
for the recovery of damages. The cause 
of action stated in the plaint is that '* having 
** cited dcifendant to give evidence, and the 
^ defendant having deposed to the effect that 
" lie had not his wife's permission in vtriting 
^ and executing the instalment-bond, the suit 
•• viraa dismissed." 

I>efendant's contention is that there is no 
caase of action evinced in the plaint 

I think the defendant's contention is good 



in law, and the suit of plaintiff should fail for 
want of a valid cause of action. Admittin^^ 
for argument's sake that defendant wilfully 
concealed the fact that his wife's permission 
was obtained in the writing and execution of 
the instalment-bond referred to above, that is 
tantamount to saying that defendant gave 
falsa evidence before a Court of Justice, and 
I am awnre of no law which renders a per- 
jurer amenable to a Court of Civil Judicature 
to pay damages for giving false evidence. 
The decision in Bishonath Bukheet, X 
Weekly Reporter, 42, is in support of 
defendants' case to a great extent. 

Another argument addressed to me 'tnj 
plaintiff's vakeel in support of his case is 
that the defendant by his act and conduct 
''raised the belief" in plaintiff^s mind that the 
instalment-bond was what it purported to be, 
viz. the act and deed of his (defendant's) 
wife ; and as his conduct was antagonistic to 
the belief he created, it is therefore fraudu- 
lent. This eontention is unsound and wrong 
in law. It certainly does not make out a 
case of actionable fraud. Plaintiff had no 
business to place confidence in the defendant^ 
he knew full well that the defendant was 
not the proper party to execute the kistbun- 
dee, and that, defendant's act was not to have 
a binding effect on his wife's separate proper- 
ty. If plaintiff did all these with his eyes 
open, it was his own fault, and his failure in 
the former suit was not so much the resuU 
of defendant's fraudulent conduct as it was 
his own carelessness and neglect. 

I dismiss this case with costs contingent 
upon the opinion of the Hon'ble Court. 

The judgment of the High Court was 
delivered as follows by — 

Couchy C.J. — The bond was written and 
signed by the defendant in the name of his 
wife, and there was a tacit or implied con- 
tract by him that he had authority to do so 
CoUen vs. Wright, 7 E. & B., 301, 27 
Law Journal, Q. B. 215.— The defendant's 
deposition in the former suit is evidence 
against him that he had no authority, and he 
is liable to pay damages for the breach of his 
contract, which may include the costs of the 
former suit as well as the money lent on the 
bond. The cause of action is erroueously 
stated in the plaint, but that ought not to 
prevent the plaintiff from recovering the 
damages to which he is entitled. The defend- 
ant's conduct also amounted to a false re- 
presentation for which he would be liable in 
damages, and the plaintiff might sue either 
for a breach of contract or for a fidse re- 
presentation. 
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The l9t July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Mahomedan Law — Proof of Parentage-^ Ac- 
knowledgment by Father-^ Onus Probandi. 

Cases Nos. 140 and 141 of 1872. 

Miscellaneous Appeals from an order 
passed by the Deputy Commissioner of 
Manbhoom, dated the 13M March 1872. 

Zulfekar Khan, Appellant^ 

versus 

Golam Murteza Klian and another, 
Respondents, 

Bahoos Romesh Chunder Mitter and Rash 
Beharee Ghose for Appellant. 

Mr, R. E, Twidale, and Moonshee Maho- 
med Yusoof for Respondents. 

According to Mahomedan Law, a public acknowledfj^- 
ment by A that B is his son clearly throws ou the 
party who denies or disputes that fact the onus of prov- 
ing that such parentage was a physical impossibility 
cither by reason of the age of the son or because of his 
being the son of somebody else. 

GloveTy J. — This was an application by 
Golam Murteza Khan otherwise called Suu- 
doo Khan, and Golam Mustaffa Khan, other- 
wise called Gundhoo Khan, who are the 
nephews of one Surfuraz Khan, deceased, to 
obtain a certificate under Act XXVII of 
1 860, to collect the debts due to their uncle's 
estate. Their application was opposed by 
Zulfekar Khan, who alleged himself to be 
the son of the deceased Surfuraz Khan, and 
who applies for a certificate on his own 
account. The allegntion of the petitioners 
was that Zulfekar Khun was not the son of 
Surfuraz, although they admitted him to 
have been brought up in Surfuraz's house, 
but that he was the illegitimate son of on^ 
Goomniiee, a Peadnh, by a woman named 
Noorun Bibee. 

The Deputy Commissioner, afti^r taking a 
couHiderable quantity of evi<lence, was of 
opiniou that this latter allegation was made 
out, namely, that Zulfekar Khan was the son 
of Noorun by a Peadah named Gomanee, 
and that being proved, the acknowledgments 
admittedly made of Zulfekar as his son by 
Surfuraz Khan in his lifetime were of no 
eti'ect. He decided, therefore, that the certi- 



ficate should be given to Sandoo Khan and 
Gundhoo Khan. Against this decision Zul- 
fekar Khan has appealed to this Court. 

The only question we have to decide is 
whether or not it has been proved that Zul- 
fekar was the son of Noorun Bibee by the 
Peadah Goomanee ; for if that is not prove<l, 
then, undoubtedly, the admissions of parent- 
age made on several occasions, and in fact 
during the whole of his lifetime, by Surfuraz 
Khan, must be held sufficient to establish^ 
according to the rules of Mahomedan Law, 
the parentage of Zulfekar. In other words, 
an acknoweldgment by Surfuraz would be 
a sufficient proof of Zulfekar's parentage 
unless it be distinctly proved that such parent- 
age is impossible by reason of age, or that 
Zulfekar was the son of some other father. 

Now, the evidence to prove that Zulfekar 
was the son of Goomanee consists of the 
depositions of seven witnesses ; two of these, 
Kinnunt Khan and Gunesh Achaijeea, do 
not mention Goomanee's name at all, and 
their evidence may therefore be set aside ; 
the third. Ram Dhun Jana merely speaks 
from hearsay, rt«., that he had heard that 
more than thirty years ago there was an 
enquiry made by the Darognh, which enquiry 
had resulted in Goomanee being supposed lo 
be the father of this boy. The other wit- 
nesses, Niloo Mnndul, Noor Mahomed, Ruh«> 
mut Khan, and Shoban Khan do no doubt 
speak vaguely as to the fact of Goomanee 
bl'ing the father of Zulfekar, but their evi- 
dence is altogether of a very unsatisfactory 
character. The principal witnesses who 
could have given cretlibie evidence on the 
subject, such, for instance, as ti«e woman who 
was the wet-nurse of the child, has not been 
produced, nor have any of the other servants 
of Surfuraz's household, some of whom must 
still be alive, been examined. The only- 
evidence given is that of persons who stick 
to one story that Zulfekar was the son of 
Goomanee without giving any reasons for 
their belief or saying how they came to the 
knowledge of the fact, and even these wit- 
nesses, or at. all events some of them, admit 
that Surfuraz was in the habit during his 
lifetime of calling the boy Zulfekar his son. 
Now, if the case had stopped here, inasmucli 
as it is admitted that Surfuraz did on more 
than one occasion acknowledge Zulfekar to 
be his son, that would be quiie sufficient to 
meet the requirements of the Mahomedan 
Law in respect of the acknowledgment Qf 
sons, and we should be quite justified in 
saying that, the nephews of Surfuraz Eliaii, 
Guudhoo and Sundoo Khan, had not made 
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out any case. But, in addition to this, there 
are many admissions in the documentary 
evidence on the record as to the parentage of 
Zulfekar in papers to which the nephews 
tliemstflves were parties; in a case, for instance, 
in which Sundoo and Gundhoo Khnn sued 
Surfuraz with regard to a pen ion of the 
paternal estate. This suit was compromised 
in Magh 1 275 and a razeenamah and safee- 
namah were filed, and in the razeenamah 
Surfuraz Khan, after making certain other 
aiTiingements, stipulated that the otlier side 
should execute a bond of Rs. 300 in favor of 
his son Zulfekar, and Sundoo and Gundhoo 
Khnn, on the other side, agreed in the safee- 
iitimaii to execute this bond in favor of 
Surfuraz's son, Zulfeknr Khan. In another 
case, a civil suit, No. 48 «f 1869, brought by 
the nephews against Surfuraz aud Zulfekar, 
they describe Zulfekar as the son of Surfuraz, 
and the wording is peculiar, namely, *' or 
pitdr nam Surfuraz," " Zulfekar son of 
Surfuraz." It would seem from this that 
Zulfekar was at that time nt all events 
thought to be the real sou of Surfuraz and 
not, as contended, a sort of adopted son, for 
it is hardly to be supposed thai, if it were 
not so, words of this kind would have been 
put in a document of such importiince. There 
are several other acknowledgments by Sur- 
furaz of Zulfekar, but^it is needless to cro 
into them, particularly as the fuct is not in 
any way denied that Surfuraz was in the 
habic of calling the boy his son. There is 
also a quantity of oral evidence to the same 
effect. 

As to the evidence with regard to the 
marriage of Noorun Bibee with Surfuraz 
Khan, that possibly may be weak, and we 
should not probably attach much value to it, 
but for the purftoses of this case it is not 
necessary that we should believe tliat evi- 
dence, inasmuch as after the acknowledg- 
ment by Surfuraz Khan, publishing to ail 
the world tliat Zulfekar Kliaii was his son, 
Uie onus was clearly on the opposite party 
to prove that that was not the ease by 
showing that such pai*entage was a physical 
impossibility either hy reason of the age of 
Zulfekar, or because of his being the son of 
somebody else. 

We think that the nephews have not 
proved their allegation that Zulfekar was the 
son of Goomanee, and that the acknowledg- 
ment by Surfuraz must, therefore, be upheld. 

These appeals will, therefore, be decreed 
with costs, the judgment of the lower Court 
reversed, and the certificate granted to Zul- 
fekar Khaa. 



The 1st July 1872. 

Present : 

The Hon'ble F. A. Glover, Judge. 

Onus Probandi — Rental recovered by Person dur- 
ing Period of wrongful Possession, 

Application for review of judgment pass- 
ed by the Hon^ble Justice L. S. Jackson 
and F. A. Glover^ on the 1st February 
J 872, III Special Appeal No, 1081 of 
1871. 

Mr. F. £. Oman and another (Defendants), 
Petitioners, 

versus 

Ram Gropal Mojoomdar (Plaintiff), Opposite 
Party, 

The Advocate-General and Baboo Bhow- 
anee Chum Dutt for Petitioners. 

No one for Opposite Party. 

The onus of showing that i^e admitted rental was 
not recovered daring the period of A's wrongful posses- 
sion is on A. 

Glover, J. — I see no reanon to grant this 
application. The learned A<lvocate-General 
has conteuded tliat his client ou^ht not to 
have been liable for anything beyond such 
sums as he had or might with due <liligeuce 
have collected during the time of his unlaw- 
ful possession. This may be so, but it was 
undoubtedly for the petitioner to have shown 
most distinctly that, in cons» quence of special 
and unavoidable reasons, he had not been able 
to collect and did not collect the usual rents. 
If there were any absconding ryots, it was 
for him to prove the fact, and to show more- 
over that they left the estate in arrears of 
their rent, and n<»t in consequence of any act 
of the petitioner as landlord. If there were 
any charges fur litigation, the petitioner was 
bound to Hhow that they were incurred by 
him bondjide for the benefit of the estate 
of which he tlien believe<l himself to be the 
owner. In short, the onus of showing that 
the admitted rental was not lecovered dur- 
ing the period of his wrongful possession, 
was heavily on the petitioner, and he made 
no attempt to discharge iu The case report- 
ed in IX Weekly Reporter, p. 473, and to 
which reference was made by the Advocate- 
General, does not for the reasons above 
given apply to this case. 

The application must be rejected. 
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The 2nd July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Special Appeal—LimittUion — Small Cause 
Court, 

Case No. 132 of 1872. 

Miscellaneous Appeal from an order passed 
by the Deputy Commissioner of Man- 
bhoom^ dated the 29ih January 1872, 
affirming an order of the Moonsiff of 
Man Bazary dated the 22nd September 
1871. 

Bajah Mokooud Narain Deo (Judgment- 
debtor), Appellant^ 

versus 

Pershad Mudduck (Decree-holder), 
Respondent, 

Baboo Gopeenauth 31ooherjee for Appellant. 

Baboo ^il Madhub Sen for Respondent. 

Appeal dismissed because the objection as to limita- 
tion was not taken in the Coorts below, and because the 
decree of which execution was sought was made in a 
suit of a nature cognizable by a Small Cause Court, from 
which no special appeal can lie. 

Glover y J, — This appeal must be dismissed 
with costs. The point taken is that, inasmuch 
as the decree was barred on the 19th of Feb- 
ruary 1863, the present application for exe- 
cution cannot be entertained. In the first 
place, we observe that since 1 863 several exe- 
cutions have been taken out of this decree, and 
no objection that it was barred was ever made 
by the jndj^ment -debtor, and we find also 
that the objection as to limftation was never 
raised in the Courts below, either before the 
Moonsiff or before the Judge We find, 
moreover, that the decree of which execution 
is now sought was made in a suit of the na- 
ture of a Small Cause Court suit, and that 
therefore, under any circumstances, no special 
appeal would lie. 



The 2nd July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges, 

Re'hearing — Service of Summons — JurUdietUm 
(of Revenue Courts), 

Case No. 134 of 1872. 

Miscellaneous Appeal from an order passed 
by the Ofiicialing Judge of Mymensinghy 
dated the 17 ih Ft'hrtiary 1872, reversing/ 
an order of the Deputy Collector of that 
district, dated the 4M October 1871. 

Rajah Moh^sh Chunder Singh Surmun and 
others (Plaintiffs), Appellants^ 

versus 

Bhoobun Moyee Debia (Defendant), 
tiespondent. 

Baboo Gopal Lai I Mitter for Appellants. 

Baboos Romesh Chunder Mitter and Nullit 
Chunder Sen for Respondent 

In execution of a decree by the Deputy Collector, 
confirmed in appeal by the Jud^ and in special appeal 
by the High Court, against certain defendants and the 
present respondent's husband who has since died and 
was then not present, an application havinpf been made 
for the sale of certain immoveable properties belonging; 
to him, the respondent applied for a re-hearing on the 
ground that her husband had no notice of the suit. Urld 
that the Moonsiff was clearly wrong in having, ooder 
Aet VIII of 1869 (B. C.) ruled that the re-hearing was 
barred by the institution of an appeal and special appeal, 
and that he ought to have tried the question of due iter- 
vice of summons, inasmuch as the respondent's husband, 
if he really had no notice of the suit, could not be con- 
cluded by anything done in it. 

On appeal from the Moonsiff's decision, the Jud^^ 
having ruled that the Moonsiff had no jurisdiction in the 
matter^ and that the application for re-hearing should be 
made m the Revenue Courts — Urld that everything: 
thereupon done in the case by the Revenue Courts, and 
the order of the Judge remanding the case to the Revenue 
Court, must be set aside as altogether without jurisdic- 
tion. 

AinsliCj J, — In this case judgment was 
delivered by tlie Deputy Collector, on the 3rd 
September 1868, atrainst certain defendant 
then present before him, and the husbnnd of 
the present re8]K>ndent, who has since died, 
and who whs then not present. 

On appeal by the plaintiff against so much 
of the order as di9al lowed a portion of his 
claim^ the Judge made an order on the 25th 
November 1868, confirming the decisioD ctf 
the first Court, and that judgment was ulso 
affirmed by the High Court on the 17th June 
1869. Execution as against the husband of 
the present respondent was sued out on the 
9th May 1870, and on the 13th Augost 
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following a list of certain moveable property 
belonging to him was filed in Court, but 
when the order for attachment issued none 
of those properties could be found, and a 
return was made to that effect on the 24th 
August 1870. On that snme day, an appli- 
cation WHS made for the sale of certain im- 
moyeable properties, and on the 31st August 
1870, the resftondent filed a petition applying 
for a re-hearing on the ground tliat her hus- 
band had received no notice of the suit. This 
application was refused by the Moonsiff t«> 
whom it was presented (Act VIII of 1869 
B. C. having in the meantime come into 
force) on the 25th February 1871, on the 
ground that the re-hearing was barred by the 
inatitation of an appeal and special appeal. 

This was clearly wrong, for if the husband 
of the respondent really had no notice of the 
suit, he could not be conclu<ied by anything 
done in it The Moonsiff ought to have tried 
the question of due service of summons. 

On appeal to the Judge, that officer held 
that the Moonsiff had no jurisdiction in the 
matter, but that the application should be 
made in the Revenue Court. 

An application having been made to ih^ 
Deputy Collector on the 12th September 
1871, was disallowed on the merits on the 
4th October following. 

On the 17th February 1872, the order now 
appealed against was made by the Judge. 
It saysy ^let the papers be returned to Uie 
Collector for disposal, with reference to the 
preceding remarks," 

The first ground of special appeal is that 
the Deputy Collector had no jurisdiction in 
tlie matter, and that the Judge was wrong in 
sending the case to be tried by the Bevenue 
Court. 

The jurisdiction of the Revenue Court is 
now at an end, but it has very recently been 
determined in Special Appeal No. 125 of 
1872, disposed of on the24ih of last month by 
the First Bench,* that all proceedings under 
Act III of 1H70 must be heard and disposed 
of by tlie Civil Courts, and that the procedure 
to be followed is that of Act VIII of 1859. 
Everything that has been done in this cane 
by the Bevenue Court, and the order of the 
Judge remanding the case to the Revenue 
Court, must be set aside as altogether without 
jurisdiction. 

The second ground of appeal is that the 
Judge ought to have determined whether the 
application for revival could be entertained, 
tlie said application having been made after 



expiry of the period prescrihed by law. If 
the sttitement of the case put before us and 
which has not been contested, is correct, it 
would nppettr that the first process for the 
enforcement of judf^ment was executed within 
thirty days of the dote on which the applica- 
tion fur re-hearing was filed. 

The case will have to go back to the Moon- 
siff in order that he may enquire and determine 
whether notice of the suit was actually served 
upon the husband of the renpoiidcnt. If not, 
she will be entitled to a re-htaring. 

Tlie pleader's fees in this appeal is fixed at 
one Gold Mohur. The costs of this appeal 
will follow the result. ' 



♦ Amu, p. 307. 



The 2nd July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 

Decree of the Prwy Council-^ Construction^ Cost 
(of Translation and Printing) -^Interest, 

Case No. 81 of 1871. 

Miscellaneous Appeal from an order passed 
by the first Subordinate Judge of Bhau' 
guipore, dated the ISth January 1872. 

Muddun Thakoor (one of the Judgment- 
debtors^ Appellant^ 

versus 

Mr* Malcolm Brown Morrison and another 
(Decree-holders), Respondents. 

Mr. R. K Twidah for Appellant. 

Baboos Romes Chunder Mitter and Sreenath * 
Banefjee for Respondents. 

Where the Privy Coancil reversed a decree of the 
High Court with £276 12«. 2c2. as costs in England, and 
affirmed the decree of the Zillah Court with costs in 
the Courts below— Hkld (1) that "the Courts below" 
included the High Court, and that " costs in the Courts 
below " included the cost of translation and printing in- 
curred in the High Court; (2) that the decree of the 
Zillah Court having given interest on the costs incurred, 
the decree-holder was entitled to interest on the costs 
incurred on account of translation and printing; and 
(8) that the decree of the Privy Council had nuide no 
provision for interest on the £276. 

Bayley, J. — Ws think there can be no 
doubt whatever in this case. The order of 
the Privy Council was in these terms : — " It 
is hereby ordered that the said decree of the 
High Court of Judicature at Fort William 
in Bengal of the 28th November 1865 be 
aud the same is hereby i^eversed with £276 
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\2$, 2d, costs, and that the judgment or 
decree of the Zillah Court of Bhaugulpore 
of the 9th February 1865 be affirmed with 
costs in the Courts below." 

Three objaqtions have been taken in this 
appeal : firstiyy that the costs of translation 
find printing should not have been allow- 
ed to the decree-holder ; secondly^ that no 
interest should have been allowed on those 
costs ; and, thirdly , that no interest should 
have been allowed on the sum of £276 12«. 
2d, allowed ns costs by the Privy Council. 

The Full Bench decision reported at page 
1 87, Volume VI, Weekly Reporter, haa been 
very much relied upon by the appelknt to 
show that we should not go beyond the terms 
of the decree, and it is contended that as 
there is nothing in the decreee specified to 
8how that the charges for translation or print- 
ing are to be calculated as costs of these 
Courts, or that any interest was awarded 
either on those charges or on the £276 2s. 2d, 
awarded as costs by the Privy Council none 
of these items should have been allowed. 

Now, it is quite clear that what is affirmed 
by the Privy Council is the decree of the 
Zillah Court of Bhaugulpore, dated the 9th 
February 1865, with costs in the Courts 
below. The " Courts below " included also 
the High Court. In the High Court the cost 
of translation and printing had to be under- 
gone. It was a cost actually incurred and 
necessary to be incurred by the parties, and 
therefore the terms of the decree of the 
Privy Council in this case clearly include 
the charges for translation and printing as 
costs in tlie Courts below. 

The only cases in which the question of 
translation and printing being included as costs 
liad been before this Court are one heard by 
Mr. Justice Markby sitting in the Privy 
Council Department on the 20th May 1872, 
reported at page 89, Volume XVIII, Weekly 
Reporter, and one by Mr. Justice Ainelie and 
Mr. Justice Paul on the 13tli April 1871, re- 
ported at page 356, Volume XV, Weekly Re- 
porter. In both the cases, t)ie result of the 
orders passed is that the charges for translation 
and printing should be allowed as costs. 
Under these circumstances, it seems to us 
that the first ground of appeal must fail. 

As regards the second objection, it appears 
that the decree of the Zillah Court, which 
is the decree affirmed by the Privy Council, 
and which has now to be executed, gives in- 
terest on the costs incurred. Now, the 
charges for translation and printing are also 
costs incurred. The money has been actually 
expended hy the parties, and as the decree 



provides for interest on the costs, the decree- 
holder shonld not lose the interest on sucli 
costs. 

As regards the third objection, viz,, as to 
the interest on the £270 awarded as principal 
costs in England by the Privy Council, it is 
clear from the terms of the order of the 
Privy Council that a distinction is drawn 
between the costs allowed by that tribunal 
and the costs incurred in the Courts below. 
It seems to have been the intention of the 
Privy Council to make the £276 12*. 2d, a 
part of their own order for costs. No pro- 
vision is (here mad^' for any interest on that 
sum, and we therefore think that no interest 
ou^ht to be allowed on that sum. 

The result of our order, therefore, is that 
the order of the Lower Court is affirmed 
except in so far as it awards interest on the 
£276 12*. 2d, awarded as costs by the Privy 
Council. 

Under the circumstance^ we think that 
each party should bear his own coats of this 
appeal. 



The 2nd July 1872. 
Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges, 

Limitation — Bona fide Proceeding to keep Decree 
alive — Informal Petition, 

Case No. 135 of 1872. 

Miscellnnenns Appeal from an order passed 
by the Officiating Judge of Rajshahye^ 
dated the 2Srd January 1872, reversing 
an order of the Subordinate Judge of 
that district, dated the l^th February 
1871. 

Bullohee Kant Bhuttacharjee and another 
(Decree-holders), Appellants^ 

versus 

Koylash Ch under Roy and another (Jadg- 
ment-debtors), liespondents. 

Baboo Kishen Dyal Roy foi* Appellants. 

Baboo Grish Chunder Mookerjee for 
Respondents. 

Mere informalitieB in a petition for exeention of a 
decree cannot affect the bond fides of the proceeding ao 
as to bar limitation. 

Bayley, J, — Ws think this appeal maat be 
allowed with costs. 
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The decree is dated the 9th December 
1850. 

The present application for execution is 
dated the 16th December 1870. 

The question before us is whether any 
bona fide proceeding to enforce the decree 
was taken by the decree-holder within three 
yeare prior to the date of the present ap- 
plication. 

It appears that on the 20th December 
1865 execution was sued out, and after a 
portion of the judgment-debtor's property 
had been sold the case was struck oflf. 

On the 17th May 1867 another applica- 
tion was made for the execution of the de- 
cree ; but as it was not jormally drawn, no 
action was allowed by the Court upon it. 

On the 1 1th September 1867, the decree- 
holder applied for the proceeds of the previous 
fale, and on the 27th November received 
a cheque from the Court. 

The first Court held that the receipt of 
the sale proceeds by the decree -holder on the 
27th November 1867 was a bona fide pro- 
ceediDg within three years of the present 
application sufficient to keep the decree alive. 

The Lower Appellate Court has reversed 
this decision and held that the decree is barred 
by limitation as there was no effectual 
proceeding taken within three years of the 
present application. 

The Lower Appellate Court is clearly right 
in holding that even taking the receipt of 
the sale proceeds by the decree-holder from 
the Court to be an effectual proceeding, 
which the Lower Appellate Court holds it 
was not, it wns beyond and not within three 
years of the date of the present application 
9A the Moonsiff has held. 

It is urged in special appeal that interme- 
diately on the 20th September 1869, there 
was an application made by the decree-holder 
for execution of the decree, that notice was 
thereupon issued on the judgment-debtors 
who having raised the plea of limitation, 
the objection was overruled and the execu- 
tion was allowed to proceed. It turns out, 
however, that as far as the present respon- 
dent was concerned no notice was issued 
upon Aim, and no action taken as against him 
upon the application of the 20th Septem- 
ber 1859. 

On the 11th July 1870 the decree-holder 
again applied for execution, upon which 
Dotice was served upon the present respon- 
dent, Eylash Chunder, but it was afler the 
judgment passed by the Court on the 14th 
January 1870 overruling the objection of 
ibe other debtors in the c&se. 



There remains, therefore, for us to consi- 
der as to whether the application of the 1 7th 
May 1867 was a proceeding sufficient to bar 
limitation. The Lower Appellate Court holds 
that the application being informal, was of 
no effect whatever. 

Now, as far as the record shows, it ap- 
pears that the decree-holder did not state in 
this application what sum he had realized 
and what he had to realize. There is a re- 
cord by a proper officer of the Court that 
such a petition was given, but that it was 
rejected for some mere informalities. 

On the whole, we think that as the de- 
cree-holder had, on the 17th May 1867> by a 
petition, asked bona fide for permission to 
execute the decree, and applied with this 
view within three years of the last proceed- 
ing, he took a proceeding bona fide to en- 
force his decree, and therefore the present 
application is within time. 

We, accordingly, reverse the order of the 
Lower Appellate Court and allow this appeal 
with costs, one gold mohur. The Lower 
Court will restore the case to its file and 
proceed with the exeontion. The Lower 
Court must also consider and decide finally 
any objection as to the respondent Kylash 
Chunder not being liable under this decree^ 
not having inherited any portion of the pro- 
perty from his father, the judgment-debtor. 



The 2nd July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 

Act XXVII oj iseo-- Certificate (Effect of )^ 
Title-- Will, 

Case No. 102 of 1872. 

Miscellaneous Appeal from an order passed 
by the Commissioner and Judge of JuU 
pigooree, dated the 23rd December 1871. 

Sookho Soonduree Dabia (Petitioner), 
Appellant^ 

versus 

Wooma Soonduree Debia (Objector), 
Respondent, 

Mr. R. T. Allan and Baboqs Ashootosh 
Dhur and Kishen Dyal Roy for Appellant, 

Baboo Amarendro Nath Chatterjee 
. for Bespondent. 
36 
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The grant of a oertifioate under Act XXVII of 1860 
to a person claiming under a will cannot support a 
claim to title by that person in a regular snit Drought 
eo the will 

Bayley^ «7.— Wb are of opinion that the 
order of the Lower Court in this case must 
be reversed. That order is in a very few 
words : "Parties present. The Court, after 
"hearing of argument on both sides, is of 
"opinion that a Hindoo widow in Bengal 
"has no right to dispose of her inherited 
" property, moveable or immoveable, by will, 
" and decline to grant certificate."' 

Now, the question before the Lower Court 
in this, a case under Act XXVII of 1860, 
was not whether a Hindoo widow had any 
right to dispose of her inherited property, 
moveable or immoveable, by will, so as to 
create a right to that property, but the Lower 
Court had only to look to the terms of Act 
XXVn of 1860, which in Section 3 most 
clearly provides how a certificate to collect 
the debts due to the estate of a deceased per- 
son may be granted to such of his repre- 
sentatives as may have the best right to it, 
and in Section 4 enacts that the certificate 
so granted shall indicate the representative 
character of the holder as regards all debtors 
to the deceased, and thus an acquittance may 
be secured to all debtors paying their debts 
to the person in whose favor the certificate 
has been granted. No order passed under 
Act XXVII of 1860 in its summary juris- 
diction a$ to a certificate whether as to a 
will showing a representative character or 
such like, can affect the fact as to whether 
the will is good or not for the purpose of 
inheritance or be of avail for anything be- 
yond the terms of the certificate. In fact, 
a Moonsiff can in a regular suit on the will 
set aside any summary order of the High 
Court even passed in such a miscellaneous 
case in the matter of a certificate under Act 
XXVII of 1860. It is most erroneously 
and absurdly supposed that an order passed 
or an opinion obtained upon any document in 
such a matter as this certificate goes a good 
.way to support a claim to title in a regular 
suit 

There is for the purposes of this certificate 
tLprimA facie evidence, standing unrebutted, 
of the factum of the will and the representa- 
tive character of the party claiming under 
the will so far as to give a right to collect 
the debts due to the deceased and to give 
acquittances, and no further. Therefore, we 
think the order of the Lower Court must be 
reversed and the case remanded with direc- 
tion that a certificate may be given to the 
appUcantt 



The appellant will be entitled to one gold 
mohur as vakeel's fees in this Court. 

AinsliCf J, — ^I concur in the order made bv 
Mr. Justice Bayley. 



The 2nd July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Joint Family — Ancestral Property — Pones* 
sion — Sale — Mortgage. 

Case No. 181 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan^ dated the 30th September 1871, 
affirming a ilecision of the Moonsiff of 
Burdwan^ dated the I3th May 1869. 

Banesshur Dass (Defendant), Appellant, 

versus T 

Banee Madhub Dass (Plaintiff), Respondent. i 

Baboo Opendro Chunder Base for 
Appellant, 

Baboos Mohesh Chunder Chowdhry and 
Gresh Chunder Moohetjee for Sespondent 

Where it was found that the property in dispute was 
originally the ancestral property of three brothers and 
had not been sold out ana out but only mortgaged, 
and that subsequently to that mortgage the property 
reverted to the family and was in its possession jomtly, 
Held that the conduct of the parties and the fact that 
the possession reverted to the family was sufficient to 
show that the sale was not an out and out sale but a 
mortgage. ' 

Kemp, J. — ^This case was remanded by 
Justices L. S. Jackson and Dwarkanath Mitter 
ou the 29th of August 1870. The Judges 
observed ^Uhat if the issue of limitation 
'* should be decided in favor of the plaintiff, 
'* the Court will then direct its attention to 
'* tlie main issue on the merits, which is whe- 
'< tlier the property in dispute after being 
'< 8old was purchased by one of the brothers 
*< for the benefit of all tlu'ee ; and that much 
'* light would be thrown upon this issae by 
." an enquiry as to whether the family was 
'< ttt the time joint or separate in estate." It 
appears that the plaintiff iu this case, one of 
three brothers, sued on the allegation that 
one-third share of the property in dispute 
belonged to him. The defendant's case is 
that his judgment-debtor whose rights and in- 
terests he has purchased is the sole owner of 
the whole of the property. It is admitted 
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ihat originally this property was ancefttnil 
property. The plaintiff and his brothers, in 
another suit brought by the brothers, alleged 
that the property in dispute was not sold out 
and out to Lokenath, but that it was mort- 
gaged to Lokenath on the understanding that 
when the money should be repaid the mort- 
gagors would be entitled to get back the 
property. On the other hand, the defendant 
alleges that Lokenath 's purchase was an out 
and out purchase, and that Lokenath has sub- 
sequently conveyed the property to his 
judgment-debtor, Jadoo Kurmokar, who held 
the property separately as his self-acquired 
property. 

The Court below. Baboo Digamber Biswas, 
Subordinate Judge, tried the two issues laid 
down by this Court He found that the suit 
was not barred, and upon this point no ap- 
peal has been preferred. Upon the merits 
the Lower Court found that the defendant had 
failed to prove that Jadoo had held the pro- 
perty as his self-acquired property ; that the 
plaintiff is entitled to a one-third share, and 
that he held that one-third share until dis- 
possessed by the defendant. He also held on 
the evidence that the sale to Lokenath was 
not an out and out sale, and that subsequent 
to the re-transfer of the property to the 
family, the plaintiff and his brother Jadoo 
were in possession. 

Li special appeal, it is contended that the 
deed of sale shows tiiat the sale to Lokenath 
was an out and out sale, and that the Lower 
Court was wrong in admitting oral evidence 
to vary the deed ; 2ndly, that the Lower Ap- 
pellate Court has not found whether the pur- 
chase was by the three brothers, through 
Jadoo or by one of the brothers, Jadoo, on his 
own account ; and, 3rdly, that the Lower 
Appellate Court has thrown the onus wrongly 
on the defendant 

On the first point, it being admitted that 
this property was originally the ancestral pro- 
perty of the three brothers ; it also being 
found on the evidence that the property was 
not sold out and out, but mortgaged to 
Lokenath, and that subsequently to that mort- 
gage or within one and a half year after that 
mortgage the property reverted to the family 
and was in its possession jointly; we think that 
the conduct of the parties and the fact that 
the possession reverted to the family nre 
sufficient, under the Full Bench ruling,* to 
show that this sale to Lokenath was not an out 
and out sale, but, as held by the Lower 
Appellate Court, a mortgage. 

♦ 6 W. R, p. 68. 



On the 2nd point, we think that there has 
been a clear finding by the Lower Appellate 
Court, in compliance with the order of re- 
mand, that the purchase was not made ex- 
clusively by the defendant's jugdment-debtor, 
Jadoo Kurmokar, but by him for the brothers 
jointly. Under the circumstances of the 
case, the onui was clearly upon the defendant 
to show that this was his self-acquired pro- 
perty, and it has therefore not been misplaced. 

We dismiss the special appeal with costs. 



The 6th July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie) 
Judges. 

Bond^Loanfor Mahamedan Women^Duty of 
Lender, 

Case No. 162 of 1872. 

Special Appeal from a decision passed hy 
the Judge of Mymensingh^ dated ike 
Slst August 1871^ reversing a decision 
of the Subordinate Judge of that dis- 
trict^ dated the 2Ath March 1870. 

Syud Golam Sobhan (one of the Defendants), 
Appellant^ 

versus 

Muddun Mohun Paul (Plaintiff), Respondents 

Baboos Kishen Dyal Roy and NulUt 
Chunder Sen for Appellant. 

Baboo Bhugobutty Chum Ghose for 
Respondent. 

Where A wishes to charge liahomedan ladies under 
a bond executed in their absence by B nnder a mooh' 
tamamah^ even if there was no oollnsion betwee^ A 
and B, A is boond to show that there was no negligence 
on his part — that the advance was made after satisfying 
himself that it was taken for their use, and was requir^ 
by them for the purposes stated in the moohtamamdh 
{viz^ for the payment of their debts), and also that the 
money was appued to the use of the ladies. 

AinsliCf J, — This suit is founded on a 
bond executed by one Abdool Hamid Khan 
for himself and his sisters by virtue of a 
moohtamamah which contains a provision 
empowering him to raise money for the 
payment of their debts. 

It has been found as a fact that the bond 
executed by Abdool Hamid and the power 
of attorney under which he acted were 
genuine documents. 

The first Court was of opinion that there 
was collusion between the plaintiff an4 
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Abdool Hamid) hut this fiodiag has been 
overruled by the Lower Appellate Court. 

It seems unnecessarj to go into the 
question of collusion in this case, for grant- 
ing that there was no collusion, still it was 
for the plaintiff to show that there was no 
negligence on his part. He, wishing to 
charge certain Mahomedan ladies under a 
bond ezecated in their absence, was bound 
to show that the advance was made after 
satisfying himself that it was taken for 
their use, and was required by tliem for the 
purposes stated * in ' the moohtamamah. 
Of course, he might also have shown that 
the money taken was applied to the use of 
the ladies, and in this way connected them 
with the debt, but there is no evidence on 
any of these points. We think, therefore, 
that the first Court was right in refusing to 
charge the ladies with the debt and costs. 

The appeal is decreed, the judgment of 
the Lower Appellate Court, as against the 
special appellant, Syud Golam Sobhan, will 
be set aside with costs. 



The 8th July 1872. 

Present : 

The Hon*ble Sir Richard Couch, Kt^ Chief 
Justice^ and the Hon'ble H. Y. Bayley, 
Judge. 

Ouardianship of Minor — Revocation of Cer- 
tificate — Neglect of Duty-^Waste — Sales. 

Case No. 139 of 1872. 

Miicellaneous Appeal from an order passed 
by the Judge of Dinageporey dated the 
9th February 1872. 

Goonomonee Dossee (Opposite-Party), 
Appellant, 

versus 

Bhabo Soonduree Dossee (Petitioner), 
Respondent. 

Baboo Nil Madhub Sein for Appellant. 
Baboo Kalee Kishen Sein for Respondent. 

A certificate of guardianship was recalcd in a case 
where the guardian had been grossly, if hiot fraudu- 
lently, wasting the property of the minor by allowing 
portions to be sold for arrears and debts of very small 
amount when there was an ample fund in hand to 
have prevented the sales. 

Couch, C.«/.— We think the written state- 
ment supports this passage in the judg- 
ment of the Lower Court, which is a 
sufficient reason for recalling the certificate, 
viz.f ** that the property of the minor in her 



" charge has been grossly, if not fraudulent- 
"ly, wasted. Numerous pucca dwellings 
'' and other properties have been wantonly 
" permitted to be sold for arrears and debts 
** of very small amount when there was 
" ample fund in hand to have prevented the 
" sales." It may be that there was no col- 
lusion on the part of the appellant with the 
other sharers; but assuming there was not, 
there was such a neglect of duty on her 
part as would be quite a sufficient reason 
that she should no longer be entrusted with 
the management of the property. 

The appeal against the decision of the 
Lower Court is dismissed with costs one 
gold mohur. 



The 8th July 1872. 

Present : 

The Hon'ble Sir Richard Coach, Kt., Chief 
Justice, and the Hon'ble H. Y. Bayley, 
Judge. 

Joint Property -^ Partition — ExeeuUon of Decree 
— Attachment of Share — Presumption — Onus 
Probandi. 

Case No. 196 of 1872. 

Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 30/A 
September 1871, reversing a decision of 
the Subordinate Judge of the District^ 
dated the 21 st February 1871. 

Inder Coomar Doss (Plaintiff), Appellant, 

versus 

Doolal Chunder Doss, Debtor, and Bhagomut 
Doss, Claimant (Defendauts), Respond^ 
ents, 

Baboos Mohiny Mohun Roy and Grish 
Chunder Ghose for Appellant. 

Baboos Aushootosh Dhur and Ishur Chun^ 
der Doss for Respondents. 

The presumption is in favor of a decree-holder, wlio 
in execution of bis decree attached the share of his 
debtor, one of five brothers, in a joint property, that 
the property is undivided, and the onus is on the debtor 
to show that there had been a partition of it. 

Couch, C.J. — Thb case in the plaint was 
that the land in suit was the property of 
five brothers and in their possession, but 
that they made a private butwarrah, whicb 
being rejected by the Court, the decree- 
holder in execution of his decree attached 
the share of his debtor, one of the brothers 
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in the said property, as if there had been 
DO partition. 

Now the presumption would be in favor 
of the plaintiff that the property was 
undivided, and it was for the defendant to 
make out that there had been a division of 
it It is not disputed that there was a 
decree of the Court in 1866 declaring the 
partition to be collusive. The plaintiff 
relied upon this and contended that, although 
a butwarrah had been made, it was collu- 
nve. But it was alleged by the defendant 
ia appeal that there were two butwarrahs, 
one in 1261 which related to the subject- 
matter of this suit, and one in 1263 which 
related to other properties and which alone 
was set aside. It does not seem clear that 
it was so alleged originally. It was rather 
alleged that there was one butwarrah, but 
that it was not at once entirely carried out 
for certain reasons. The Judge says that 
the plaintiff has called no witnesses. It is 
true the plaintiff called none; but he did that 
which was equivalent to calling witnesses, 
perhaps better, for the defendant's witnesses 
who were conversant with the transaction 
were cross-examined by him on the point 
and one of them deposed that there was 
only one butwarrah. That must be con- 
sidered to be very good evidence for the 
plaintiff. There is no foundation for the 
Judge's finding that the butwarrahs in 1261 
and 1263 were distinct and independent 
transactions, and that therefore the one 
being collusive did not affect the whole 
property. 

The judgment of the Judge is so un- 
founded that it must be set aside as 
erroneous in law. The judgment of the 
first Court will be restored with costs of 
the appeal. 



The 9th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble H. Y. Bayley, 
Judge, 

Smrety for Nazir^Lxable only to Oovemment, 

Case No. 294 of 1872. 

Spetnal Appeal from a decision passed by 
the Judge of Sylhet, dated the 9th 
October 1871, reversing a decision of the 
Subordinate Judge of that district ^ dated 
the 2 1st June 1871. 



Bocha Grope Chowdhry (Pauper Plaintiff), 
Appellantf 

versus 

Brojo Gobind Doss (Defendant), 
Respondent. 

Baboo Kalee Kishen Sein for Appellant 

Baboo Doorga Mohun Doss for Respondent. 

A surety for a Nazir, nnder his obligation to the 
GrOverDment to Indeinniiy the Government for any loss 
that the latter might incurs is not liable, except to the 
Government, for any wrongful acts done by him. 

In 1865 a suit was brought against Bocha 
Gope, the present plaintiff, in the Moonsiff^s 
Court, by one Gopal Kristo, who caused fifteen 
buffaloes belonging to Bocha Gope to be at- 
tached before judgment. Gopal obtained a 
decree in that suit, and in execution of that 
decree ten of the buffaloes were sold. Bocha 
Gope thereupon sued Gopal for the value of the 
remaining five buffaloes and their five young 
ones born subsequent to the attachment. Gopal 
in defence pleaded that the five old buffaloes 
had died. The Moonsiff gave Bocha Gope a 
decree for the value of the five old buffaloes, 
not finding his allegation concerning the ^ve 
young ones proved. Against this decision 
Gopal appealed, and the Subordinate Judge 
held that no suit would lie against Gopal, the 
decree-holder, but that Bocha Gope ought to 
have sued the Nazir who was responsible 
under Section 233 ActVIU of 1859. 

Bocha Gope then brought a second suit 
against tho Nazir, and obtained an ex parte 
decree, but being unable in execution to 
realize anything from him, applied to the 
Moonsiff for permission to execute the decree 
against Brojo Gobind who was surety for the 
Nazir under the Government rules. The 
Moonsiff, and subsequently the Judge in 
appeal, held that, as Brojo Gobind had not 
been a party to the suit, he could not be 
made liable for the amount. 

Bocha Gope thereupon instituted this his 
third suit, in which he seeks to realize the 
amount due under his decree against the 
Nazir, from the surety, and the Collector on 
behalf of Government which took the bond 
from Brojo Gobind. The material part of 
the surety-bond will be found set out below 
in the judgment of the High Court The 
first Court held that the Nazir was liable, 
and failing him, the surety, and that the 
surety was not liable to the Government 
alone. The Judge on appeal held that the 
surety, under his bond, was liable to the 
Government alone and that Bocha Gope 
could not recover fVom the surety direct. 

37 
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TfaiB plaintiff now appeala speoially, aad 
one of his grounds of appeal is that a suretj 
for a Naztr is to all intenls and purposes 
liable for all the acts done in his official 
capacity, and that the Lower Appellate Court 
was wrong in holding that such surety is 
liable for the acts of the Nazir to the 
Government alone. 

Couckf C. t/. — ^The decision appealed 
against is correct. The party could only be 
liable on his obligation as surety. It was 
an obligation to the Grorernment and not 
to the plaintiff. The terms of the instru- 
ment of suretyship are these : 'Mf he (the 
'* Nazir) appropriates to himself the tehbil 
'^orany money pertaining to the office of 
^* Nazir er otherwise causes loss or becomes 
<< liable to Goyernment for any sum, then 
" neither I nor my heir will object to pay 
*' the appropriated money, and the loss in« 
" cuiTed will be recovered by sale of the 
« property pledged." It is clear that what 
he undertook was to indemnify the Govern' 
ment for any loss that the latter might incur. 
The plaintiff has no right under that hood 
to Government to recover against him for 
wrongful acts such as misappropriating goods, 
&c, done by the Nazir. 

The decision of the Lower Appellate Court 
is right, and this appeal must be dismissed 
with oosts. 



The 10th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, ChieJ 
Justice^ and the Hon'ble W. Ainslie, 
Judge, 

Bes Adji^ieaUi'^Butwarra, 

Case No. 1012 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge ^ Tirhoot, dated 
the nth July 1871, affirming a decision 
of the Moonsiff of Durbhanga^ dated the 
ZOth January 1871. 

Sheikh Hossein Buksh, alias Zumoorut Ali 
and others (Plaintiffs), Appellants, 

versus 

Sheikh Musund Hossein and others (Defend- 
ants), Respondents. 

Moon^bee Mahomed Ynsoof for Appellants. 

Mr. (7. Gregor jfor Beapondenta. 



In A suit brooght by A agaioBt the rendor to establish 
his right to a share in a property alleged to be sold to A, 
B intervened and was made defendant, and a decree was 
passed in A*s favor in 1863, directing his share to be 
taken out of a oertain puOeA. Pending this salt and 
before decree, A by his own act became a party to certain 
partition proceedings before the Collector, but omitted 
to include his claim in those proceedings, or to withhold 
his consent to them until it was ascertained what he 
was entitled to. Being consequently unable to execute 
his decree of 1868, or to ascertain the share thereby 
declared to belong to him, held that he eould not briog 
a second suit against the same parties to establish the 
right that was established in the first suit. 

Couch, C. /.— Thb suit in which the de- 
cree in 1863 was made appears to have been 
brought by the piaiatitf against the Youdor to 
establish a right to the 9 gundas which were 
alleged to have been sold to (he plaintiff, and 
the first defendants in thia suit appear to 
have intervened, and to have got themselvea 
made defendants, and then a decree was 
pasBfCd declaring the plaintifi's right, and 
direoting that hia 9 gundas were to be taken 
out of the puttee which waa then the 7^ 
puttee. 

Now, it seems that, before the decree waa 
pronounced, the plaintiff was himself a party 
to the partition proceedings before the Col- 
lector, and it is not correct, as is stated in 
the plaint in the present suit, that the first 
defendants proeured the share to be included 
along with their share in the puttee of 5 
annas^ 1 gunda, and 2 cowrees. The fact is 
that, pending the suit and before a decree 
was made in it, this partition was made to 
which the plaintiff was just as much a party 
as the defendants. The plaintiff now says, 
in effect : — ** I cannot execute my decree, 1 
<< cannot find out my 9 gundas," and he asks 
now that hia right may be declared againat 
the same defendants as were parties to the 
first suit, and against whom he got his de- 
cree. It was a decree affecting them so £ar as 
they had any interest in the i\ puttee share, 
and his present suit is to establish the right 
and to have his 9 gundas given to him out of 
the same property ; it is a second suit upon 
the same cause of action, which cannot be 
allowed. If, subsequently to his obtainiog 
a decree, there had been dealings with tl&e 
property by different persons which might 
render it necessary that they should be 
brought before the Court, we do not say 
there might not be cases in which a second 
suit might be brought, butnot asuit to estab- 
lish the right against the same parties as 
it had been established against in the former 
suit. That would be a suit to execute tbe 
decree in consequence of circumstances hap- 
pening after it had b<>en mnde ; but this is 
not a a case of that kiad. The plaintiff iia^ 
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^^fatraself, atidoabtedlj, into a position of 
coDsiderable difficulty, bat the difficulty has 
ariaeo from his own fault. If, at the time 
when he became a party to this partition, he 
had a elaim which he was enforcing in a suit, 
and which he must have supposed was a good 
datm, he ought to have taken care to have 
had it included in the partition proceedings, 
or to have withh^d his consent to them, 
Qtttil it was ascertained what he was entitled 
to. No doubt, he has very greatly in* 
creased the difficulty of executing the decree 
of 1863, if he has not made it impossible to 
do so, by his own act in becoming a party to 
these partition proceedings. He brings a 
second suit really to establish the right that 
was established in the first suit, because he 
says, '' I cannot execute the decree, and can- 
^' not find oat the property declared to be- 
long to me," but the Code of Civil Prooe- 
dore says that a second suit shall not be 
brought for the same cause of action, and this 
ii for the same cause of action. On that 
ground we must bold that the decrees of the 
Lfower Courts dismissiog the suit were right, 
and the appeal must be dismissed with costs. 



The 10th July 1872, 
Present : 

The Hotfble F. B. Kemp and F. A. Glover, 
Judges, 

Spedal Appet^r^Aet VIII of 1869 B.C. s. 102 
— QmsHaiu of Title^^urisdicHou — Dismissal 
of Suit agaiusi mou-apptaUng DefendstnL 

Case No. 259 of 1872. 

Special Appeal from a decision passed by 
the Judge of ffest Bmrdwan^ dated the 
2^th August 1871, reversing a decision 
of the Moonsiffof Chowkee Ondak^ dated 
lAeXth May 1871. 

Sristeedhur Chuckerbutty and another 
(Plaintiffs), Appellants^ 

versus 

Koonjo Behary Biswas (ooe of the Defend* 
ants), Respondent. 

Bciboo Nilmadhub Sein for Appellants. 

Raboo Mohendro Lall Mitter for Re- 
spondent. 

A s^cUl appeal vfas held, under 8. 102 Act VIII of 
1969 ^.C, not to lie in a case where the contention (if 
MMxy) aa to title was not between the parties to the smt, 
Bor WAS thcTQ say conflict of cUumfl between them. 



Qtutre.— Whether, after deciding that no q>eeial ap- 
peal lav in the case, the High Gonrt could consider the 
question whether the Lower Appellate Court was justified 
in dismissing the suit against a defendant against whom 
the first Court had given a joint decree, and who did not 
appeal to the Lower Appellate CoorL 

Glover^ J. — A preliminabt objection is 
taken under Section 102 of Act VIII of 1869 
that the suit being one for arrears of rent 
amounting to less than Rs. 100, and no 
question having been decided with regard to 
title or to any interest in land as between 
parties having conflicting claims thereto, no 
special appeal will lie. We think this objec* 
tion must be allowed. We have read the 
judgments of both Courts, and we find that 
the only question decided was whether the 
defendant was or was not the tenant of the 
plaintiff, and whether he was bound to pay 
him rent. It has been contended by the 
pleader for the special appellant, that, inas« 
much as one of the defendants is said to 
have come in by purchase as regards a portion 
at least of the land for which the rent was 
claimed, there was, as a matter of fact, a 
question of title decided by the Moonsiff. 
We find that this is not so ; but even if there 
was any question of title involved in the case, 
it must be according to the Section a question 
between parties having oonfiicting claims to 
the land. But in this case the oonteniion, if 
any, was not between the parties to the suit» 
nor was there any coofltct of claims between 
them. Then it is said that in any case the 
Judge was not justified in dismissing the 
suit as against Punchanun against whom the 
Moonsifi* has given a joint decree, and who 
did not appeal to the Judge. It is verjr 
doubtful whether we could at all consider 
this question after deciding that no special 
appeal lies to this Court; but in any case there 
Is no necessity for our doing so, as we find 
that Punchanun has not been made a respond- 
ent to the special appeal. The special appeal 
is dismissed with costs. 



Thellth July 1872. 

Present : 

The Hon'ble Sir Richard Couch, ^/., Chief 
Justice^ and the Hon'ble H. V. fiayley, 
W. Markby, and W. Ainslie, Judges* 

Appeal — Jurisdiction— A at VI of 1871 *. 22-— 
Amount or Value of Suit. 

Application for the admission of a Regu- 
lar Appeal from a decision of the Su6- 
ordinate Judge of Gya^ dated the 22nd 
February 1872. 
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Dooly Chund and others (Plaintifis), 
Appellants^ 

versus 

Nirban Singh (Defendant), Respondent 

Baboo Nil Madhub Sein for Appellants. 

Case No. 244 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore^ 
dated the 25th September 1871. 

Baboo Nurrender Narain Singh (Plaintiff), 
Appellant^ 

versus 

Sree Narain Doss and others (Defendants), 
Respondents. 

Mr. fVoodroffe and Mr. C. Gregory for 
Appelhint. 

Baboo Unnoda Pershad Banerjee for 
Respondents. 

Cases Nos. 199 and 260 of 1871. 

Regular Appeals from a decision passed by 
the Subordinate Judge of Gya, dated 
the I8th July 1871. 

Case No. 199. 

Neerbhoj Singh (Plaintiff), Appellant ^ 

versus 

Bampershad Singh and others (Defendants), 
Respondents. 

Mr. R. T. Allan and Baboos Mohesh 
Chunder ChoUfdry and Nil Madhub Sein 
for Appellant. 

Bahoos Kalee Mohun Doss and Chunder 
Madhub Ghose for Respondents. 

Case No. 260. 

fiampershad Singh and others (Defendants), 
Appellants, 

versus 

Neerbhoy Singh (Plaintiff), Respondent. 

Baboos Kalee Mohun Doss and Chunder 
Madhub Ghose for Appellants. 

Mr. R. T. Allan and Baboos Mohesh 
Chunder Chowdhry and Nil Madhub 
Sein for Respondent. 



Where an original suit; is bron^t for a sum exceed- 
ing Bs. 6,000, or for property exceeding that value, and 
the decree is for a less sum or for prop^ty of less than 
that yalue, the appeal, according to s. 22 Act YI of 
1871, will lie to the High Court. 

These cases came on for hearing upon a 
question submitted as follows by the Deputy 
Registrar in the case of Dooly Chund and 
others versus Nirban Singh. 

Note by the Deputy Registrar. — "This 
appeal is against the portion of the decree of 
the Subordinate Judge of Gya, dated the 
22nd February 1872, which disallowed the 
claim in suit to the extent represented by 
the amount at which this appeid is valued, 
viz.9 Rs. 8,676, the entire claim being 
Rs. 7,935. 

" With reference to each of three similar 
appeals, the 4 th Bench has, to-day, held 
that, "under s. 22 Act YI of 1871, the 
appeal ought to have been preferred in the 
Court of the District Judge, inasmuch as the 
subject-matter in dispute does not exceed 
Rs. 6,000 in value," and directed " the 
case" to " be sent down to the District Judge.'' 

"But for this order, the office would have 
received this appeal under the impression 
that the terms " the amount or value of the 
subject-matter in dispute^^ as used in s. 22 
Act YI of 1871, are synonymous with the 
terms ^^ suits exceeding the amount or 
valu^* used in s. 4 Act XXV of 1837, 
which have been re-enacted first by Act XVT 
of 1868 (s. 18), and next by the more recent 
Act of 1871 above quoted. 

" Under the circumstance, however, I must 
refer the appeal to the 1st Bench, to which 
the district it has come up from indicates it 
to belong, for orders as to its admission or 
otherwise." 

A Bench of four Judges having been 
appointed for the decision of the question, the 
three other cases {viz.. Regular Appeals 
Nos. 244, 199, and 260 of 1871), in which 
the same question was raised, were also 
referred for the determination of that Bench. 
The matter came on for bearing on the 24th 
June 1872. 

Mr. Woodroffe. — I appear on behalf of 
the appellant in the appeal No. 244 of 1871. 
My client was plaintiff, and he brought his 
suit valuing the property, the subject-matter 
of that suit, at Rs. 7,966-1-6. The case 
was heard before the Subordinate Judge of 
Bhaugulpore, who delivered his judgment on 
the 26th September 1871, in which he gave 
a modified decree on behalf of my client for 
7 annas 4 gundas and f cowries of the pro- 
perty and costs in proportion. My client, in 
dis8atisfiu3tion of the judgment of the Lower 
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Court in 80 far as it dismissed the remainder 
of bis claim, filed his memorandam of appeal 
on the 10th October 1871, stating that his 
suit was for confirmation of possession and 
declaration of title regarding 7 annas 19 
gnndas and 2 krants, for possession of 1 
anna 17 gondas and 1^ krants with wasilat, 
and for partition of the whole 9 annas 9 
gtindas and J krant, and laying his appeal at 
Rs. 2,418-5-9, the valuation of the whole 
share being made np of difiFerent amounts 
coming up to that sum. 

On this appeal being called on for hearing 
before another Bench consisting of the Chief 
Justice and Mr. Justice Bayley, it was ob- 
jected on the part of the respondent that 
the appeal could not be heard before the 
High Court, inasmuch as the value of the 
property, with respect to which the appeal 
had been laid, was only Rs. 2,4 1 8. 

Two questions arise (1) whether or not 
the respondent, having regard to the provi- 
sions of 8. 348 Act Vin of 1859, was en- 
titled to take that objection, and (2) whether 
there is anything in the objection when 
taken. Section 348 says ^* upon the hearing 
of the appeal the respondent may take any 
objection to the decision of the Lower Court 
which he might have taken if he had pre- 
ferred a separate appeal ftom such decision." 
It is manifest that the present is not an 
objection to the decision of the Lower Court. 
it is an objection (if any) to the jurisdiction 
of this Court or to its regularity in hearing 
this appeal, there having been no cross-appeal 
in this case. Therefore, unless it comes 
within s. 348, the respondent has no foot- 
ing upon it. With respect to the second 
point, it appears to me to be very plain that 
the decision upon which the respondent re- 
lied in making that objection is one that 
is not well fouuded. The decision was one 
of 28th May 1872 in Regular Appeal No. 
281 of 1871 (Sreemutty Sreemutty Dossee 
and another, defendants, appellants, versus 
Sreemutty Soudamenee Dossee, plain tifi, re- 
spondent) by L. S. Jackson and Markby, J.J. 
It appears irom the decision of that case 
that it is not at all analogous to the present 
case. Id that case the plaintiff valued the 
subject-matter of his suit above Rs. 10,000, 
vi>., the value of the lands at Rs. 7,926 
and of the mesne profits at Rs. 4,417-0-16, 
laying his suit at Rs. 12,343-0-16. The 
defendants objected that the suit had been 
over-valued, and the Lower Court came to 
a finding by which the total value of the 
claim was established to be Rs. 6,917, and 
A decree was given in favor of the plaintiff. 



The defendants of their own motion, and 
contrary to the finding of the Court, chose 
to lay the appeal at Bs. 2,500. It would 
appear that the contention of the defendants, 
appellants, in that case was that from the 
beginning to the end of the question there 
never had been in that suit before any Court 
property of higher value than Rs. 2,500. 
Their Lordships, without giving any reasons, 
recorded the following judgment : " Under 
Section 22 of Act VI of 1871, the appeal 
ought to have been preferred in the Court of 
the District Judge, inasmuch as the subject- 
matter in dispute does not exceed Rs. 5,000 
in value." I therefore contend that that is 
not an analogous case, and that the judgment 
in that case is not correct so far as it went. 
But supposing that it is correct, it has no 
bearing upon the case before us. The ques- 
tion turns upon the meaning of the Bengal 
Civil Courts Act VI of 1871, Ctapter III, 
entitled Ordinary Jurisdiction. Sections 18 
to 20 define the jurisdiction of District 
Judges, Subordinate Judges, and Moonsiffs. 
Section 21 allows an appeal from the District 
Judges and Additional Judges to the High 
Court ; and Section 22 enacts that ** appeals 
from the decrees and orders of Subordinate 
Judges and Moonsiffs shall, when such ap- 
peals are allowed by law, lie to the District 
Judge, except where the amount or value 
of the subject-matter in dispute exceeds 
Rs. 5,000, in which case the appeal shall lie 
to the High Court." There are two possible 
constructions which can be put upon those 
words " the amount or value of the subject- 
matter in dispute," viz,^ amount or value in 
dispute in the suit or in the appeal. I sub- 
mit that the former construction is the 
correct one. This is a matter dealing with 
the ordinary jurisdiction of these Courts, 
and it seems to me that the value of the 
suit as originally laid is, where that value is 
correctly laid, the test to be used in deter- 
mining to what Court the appeal will lie ; and 
I submit that, if it was inteuded to be other- 
wise, there would surely have been some 
such words as "decree in appeal" put into 
the Section to convey that meaning, supposing 
that that was the meaning present in the 
minds of the Legislature. As this Act is of 
recent date, it is not possible to find any 
decision on the Act itself. [ Couchy C, •/.— 
Was there no previous Act or Regulation ?] 
The previous Act was Act XVI of 1868, 
s. 18, which was as follows: "In suits 
decided by any Subordinate Judge in the 
exercise of his original jurisdiction, of 
which the amount or value of the subject* 
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matter does not exceed Rs. 5,000, an appeal 
shall lie to the Diatrict Judge to whoes 
control such Subordinate Judge is subject. 
In all other suits decided by auj Subordinate 
Judge" the appeal lay direct to the High 
Court. Tiiere can be no question that under 
the wordiufr of s. 18 Act XVI of 1868, 
the invariable practice was to admit such 
appeals. There is nothing in Act VI of 
1871 to show any intention on the part 
of the Legiidature to alter any law as there 
laid down. It is an Act to consolidate the 
law. Then, again, what is the difference in 
the wording of the two Acts ? Act VI of 
1871 8. 22 says that ''an appeal shall 
lie to the District Judge except when the 
amount or value of the subject-matier in 
dispute exceeds Rs. 5,000." Under Act 
XVI of 1868, 8. 18, "in suits decided 
by any Subordinate Judge of which the 
amount or value of the subject-matter does 
not exceed Rs. 5,000, an appeal shall lie to 
the District Judge." There is the same 
term used in both, " the amount or value of 
the subject-matter in dispute," " the amount 
or value of the subject-matter." It, there- 
fore, appears to me that s. 22 Act VI of 
1871 must be read thus: — "In suits de- 
cided by Subordinate Judges in the exercise 
of their original jurisdiction, appeals from 
decrees or orders of such Judges shall lie 
to the District Judge, except where the 
amount or value of the subject-matter in 
dispute exceeds R«. 5,000." It seems to me 
that the same words are used in both Acts, 
except that the collocation of the sentences 
is slightly altered. As to what is the subject- 
matter of dispute between the parties, when 
we look at the heading of the Chapter of 
Act VI of 1871, viz., Original Jurisdiction, 
there can be no question that it is the subject- 
matter decided by the Lower Court in the 
exercise of its ordinary original jurisdiction, 
and therefore has no regard to the appeal. 
There is a decision of L. S. Jackson, J. 
(6 W. R., Mis. Rul, 4), which has con- 
siderable bearing on this matter. In that 
case the plaintiff brought a suit to assess 
rent upon a quantity of land in the occupa- 
tion of the defendant, laying the value at 
Rs. 12,400. The Lower Court dismissed the 
plaintiff's suit ns to a portion of the land, and 
gave him a decree for Rs. 9,232. The 
plaintiff did not appeal from that decision, and 
therefore it was final as regarded him. The 
defendant, being dissatisfied with the portion 
of the decree against him, appealed to the 
High Court, and the result of the appeal 
was that the plaintiff's suit was dismissed 



as to the entire claim. Thereupon the plaint- 
iff desired to carry that portion of the case 
which had been deoidod by this Court in 
appeal to En<;land. The defendant objected 
that the value of the appeal fell short of Ra. 
10,000, and that consequently the appeal was 
inadmissible. The learned Judge observed :— 
"Now the whole property to which this 
demand or question related was admittedly 
of the value of more than Rs. 10,000. It is 
true that, as to a portion of the demand, the 
plaintiff failed in the Court of first instance, 
and by his omission to bring that matter in 
appeal before this Court, the decision on that 
part of the case has become final." His 
Lordship then goes on to say : — *' It does not 
appear to me that tlie fact of appeal by the 
opposite party (as bringing that share of the 
property in respect of which he has been 
successful into question) is what detennines 
the right of the other party to appeal, and 
consequently I think that in this case, even 
as the fact stands, the party who is dissatis- 
fied with a judgment which has been passed, 
is entitled to bring his portion of the case 
before Her Majesty in Council.*' His Lord- 
ship concludes thus : — " It appears quite pos- 
sible that, if enquiry were instituted, or if 
the possible amount of wasilat which might 
be awarded were taken into consideration, 
the value might amount to Rs. 10,000. But 
I prefer admittmg the appeal upon the 
ground I have stated, namely, that a party, 
having involved in his appeal a question or 
demand respecting property which on tlie 
whole is of the value of more than Rja. 
10,000, is entitled to bring his appeal, espe- 
cially where the whole property was ori- 
ginally involved in the suit.'' Just apply 
the principle I have just stated, and see ho^v^ 
it bears on the present oase. My client 
laid his suit at admittedly more than Rs. 
0,000, and he obtained a decree for coasi-* 
derably over Rs. 6,000, t. e^ the amount <^ 
the suit less Rs. 2,418. His appeal is ibr 
this sum of Rs. 2,418, and because it is less 
than Rs. 5,000, the respondent has voMde the 
present objection. Whether or not he can 
do so under s. 348, is a question which 
1 submit for your Lordships' decision. Sut 
whether he can or not under s. 348, Ixe 
cannot raise any question which will afiect 
the whole claim so far as it has been decreed 
against him. Then, again, if my appeal 
only lies to the District Judge, the District 
Judge would not have power to try his cross- 
appeal. The subject-matter of dispute moans 
subject-matter of dispute in the suit ; and. 
whether or not we regard the light thro^v^n 
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upon it bj 8. 348, the appeal must lie 
to this Conrt The Act does not expressly 
or, as it appears to me, impliedly say that 
the amount mint be the amount of dispute 
IB the appeal. 

Mr. Allan, — I appear in Regular Appeals 
Nos. 199 and 260 of 1871. In this case 
there are two appeals ; the first (199) is 
preferred by my client, the plaintiff against 
the defendants, the ol^r by the defendants 
against my client. The suit itself was valued 
at Rs. 5,324«15-6-18, besides interest No 
objection was taken by the defendant to the 
valuation of the suit by the plaintiff, and 
the plaintiff obtained a modified decree. The 
appMl was i»^ferred for Rs. 2,916-6-8-8, 
which was tiie amount disallowed. The 
defendants, not satisfied with the decree 
against them to the extent of Rs. 2,408-8-10, 
have preferred their appeal No. 260 of 1871. 
There ia, therefore, this peouliurity in this 
case that there are two appeals, one by the 
plaintiff* regarding the amount disallowed by 
the first Court, and the second by the 
defendants repudiating liability alt(^ether. 
Both these appeals are before your Lordships, 
and will be h€»u'd simultaneously. They will 
be against the entire decision of the first 
Court, and thare is no question that the 
snl^t-matter of dispute is the whole sum. 
The question is one of great public imports 
ance, because if the decision of the Court 
be against the right of a|^>eal to this Court, 
the resolt wiU be to prevent suitors from 
appealing to the highest Court in the country, 
and obtaining the best legal opinion. There 
can be no doubt that, uutil the present ques- 
tion was mooted, the uniform practice has 
been that, in all suits valued at Rs. 5,000, 
the regular appeal has been allowed to be 
filed in this Cmirt And the question has 
now for the first time been raised, whether, 
in violation of that former practice, there is 
anytbiog in s. 22 Act VI of 1871 to 
show that the Legislature intended to vary 
the procedure which has existed since 1837. 
In order to determine that, it is necessary to 
constinie strictly the words in s. 22. One 
of your Lordships thinks that the words 
** in appeal** may be added affcer the word 
" dispute." Now, that Section may be read : — 
** Appeals from the decrees and orders passed 
in suits by Subordinate Judges and Moonsiffs 
shall lie to the District Judge, except where 
the amount or value of the subject-matter in 
dispute exceeds Rs. 5,000." The words 
<< decrees and orders passed in suits" will 
constitute the antecedent to the words ^'in 
dispute." iMarkby, J.— We do not want 



to introduce any words. The antecedent to th^ 
yrords " in dispute" is " appeals."] Without 
introducing any words whatever, and looking 
to the words ^* in dispute" in s. 22, are 
they to be limited to the dispute in the 
appeal, or to the dispute between the parties 
in the suit ? By analogy to the case cited by 
Mr. Woodroffe, I should say it is clear that 
the subject-matter in dispute must refer to 
the suit ; and why the same principle should 
not be adopted on the present occasion, I can- 
not understand. The sum or value clearly 
involves the whole sum. Should your 
Lordships however be inclined to think that 
the decree being under Rs. 5,000, the appeal 
can only be for that sum, I would ask your 
Lordships to i*emember that under s. 348, 
the respondent has a right to file a cross- 
appeal for the whole amount ; and until 
the appeal of the appellant is concluded, 
it cannot be said that the respondent cannot 
claim the whole amount. Ther^ore, until 
the Court decide the matter in dispute, the 
amount or value will be the whole sum. In 
6 W. R. Mis. Rul., 102, it was ruled by a 
Full Bench that a respondent may file with 
the Registrar, before the hearing of the 
appeal, a written notice of the objections 
which he intends, under s. 348 Act Yin 
of 1859, to take at the hearing ; so that 
up to the very latest moment, the sub- 
ject-matter of dispute is not the amount in 
dispute in the appeaV ; and it is quite clear 
that, in the case in which I appear, the two 
sums added together amount to mwe than 
Rs. 5,00a Then in 8 W. R., 322, it was 
held that, though a notice of a cross-appeal 
may be lodged wiih the Registrar previously, 
the cross-appeal itself must, under s. 348, 
be taken at the hearing of the appeal. 
Therefore, looking at the previous practice 
and at the words of s. 22 Act VI of 
1871, the words "in dispute" must refer to 
the subject-matter of dispute between both 
parties, and not the amount in dispute in 
appeal which may be altogether varied by 
the cross-appeal filed at the last moment. 

Baboo Nil Madhub Sein. — I appear in 
support of the Regular Appeal which has 
been preferred by Dody Chund and others 
versus Nirban Singh. The plaintiff sued 
for about Rs. 7,000, and got a decree for 
about Rs. 3,000 principal. The original 
claim was for Rs. 7,935, viz,, principal Rs. 
3,000, and interest from the date of the bond 
to the date it was stipulated to be paid at 
the rate agreed on, and firom the date the 
suit was brought at 6 per oent. per annum. 
By Regulation ^VI of 1797 (respecting 
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appeals Arom the Sndder Coart to the Privy 
Cooncil), 'Mhe judgment appealed against 
shall, exclusive of costs of suit^ be to the 
value of £5,000" (s. 2) ; and " the value 
of the property constituting the subject 
of the judgment appealed against is to be 
determined according to the nature of 
such property, whether land, money, ejects, 
or otherwise, according to the general rules 
prescribed in like cases for determining the 
value of the same property, when consti- 
tuting the cause of action in the Sudder 
Dewanny Adawlut and the several Civil 
Ck>urts subordinate thereto." By Bule I 
of the Bules annexed to the order of Her 
Majesty in Council of the 10th April 1838, 
it was provided that no appeal should be 
allowed, ** unless the value of the matter in 
dispute in such appeal shall amount to the 
sum of Co.'8 Rs. 10,000 at least." By re- 
ference to 7 Moore's I. A., 261 and 553, it 
will be seen that, by matter in dispute, is 
meant the whole sum involved in the suit, 
which was the subject of judicial enquiry 
in the Courts below. The first law which 
was passed with regard to the jurisdiction 
of the late Sudder Court, in the matter of 
appeals, was Act XXV of 1837, in Section 
4 of which it was enacted that, ^' in all suits 
exceeding the amount or value specified in 
Clause 1 Section 18 Regulation V of 1831 
(or Rs. 5,000) which shall, under the au- 
thority of Section 1 of this Act, be referred 
to a Principal Sudder Ameen, the appeal 
from the decision of such Principal Sudder 
Ameen shall be direct to the Court of Sudder 
Dewanny Adawlut." By a Construction of 
the Sudder Court upon this Section No. 1282 
(Constructions S. D. A., 1798 to 1847, p. 537, 
it was " held on a reference from the Judge 
of Mymensing that, in a suit laid at a sum 
exceeding Rs. 5,000, but in which the Prin- 
cipal Sudder Ameen gives a decree for a sum 
less than that amount, the appeal from the 
Principal Sudder Anieen's decree lies to the 
Sudder Dewanny Adawlut." 

I will now put a case from which it will 
be seen that, if the subject -matter in dispute 
in 8. 22 Act VI of 1871 be taken to 
mean the subject-matter of dispute in the 
appeal, ^reat difficulty will arise. Suppose 
A sues B for Rs. 50,000, and B pleads non- 
liability, and A gets a decree for Rs. 2,000. 
A prefers a regular appeal in the High 
Court for Rs. 48,000, and B appeals to the 
Judge for Rs. 2,000 on the ground of non- 
liabUity. Should B get a decree in his 
appeal, A must prefer a special appeal. But 
suppose the special appeal is dismissed as 



containing no ground of law, and A's regular 
appeal is decreed upon the evidence. B appeals 
to the Privy Council against the decree 
of the High Court, whose decision in special 
appeal remains final, unless A obtains special 
leave to appeal to the Privy Council, and then 
their Lordships may have before them two 
conflicting decisions between the same parties 
upon the same evidence. Or, suppose that in 
B's appeal before the Judge, A takes an 
objection at the hearing of the appeal under 
s. 348, and the Judge then tries the 
whole matter valued at Rs. 50,000. Sup* 
pose then that the Judge decrees B's appeal, 
and dismisses A's cross-appeal, A thereupon 
prefers a special appeal, and your Lordships 
will not be able to go into the evidence ; so 
that if the special appeal is dismissed, and 
the matter goes up in appeal to the Privy 
Council, their Lordships will have before 
them only one judgment upon the evi- 
dence. 

I will put another case. YHiere there are 
no Small Cause Courts, the suits cognizable 
by those Courts where they exist are brought 
in the first instance before the MoonsifT, and 
from him in appeal to the Judge, whose de- 
cision is final both in original suits and exe- 
cution of decrees. Suppose a suit is brought 
for less than Rs. 5,000, and the decision 
passed by the Judge remains final, and sup- 
pose the decree has swelled to more than 
Rs. 5,000, and the Moonsiff passes a decree 
against the decree-holder, will the appeal be 
to the Judge or to the High Coart? 
\^Ainslie, «/.— --Can the Moonsiff execute a 
decree above Rs. 1,000 ?] It has been held 
that a Court must execute its own decree. 
But suppose that there is a decree for costs 
above Rs. 10,000, and the matter comes op 
in regular appeal before the High Court, 
and suppose that the regular appeal is decided 
in favor of the deci*ee-holder, and the Court 
allows the execution to proceed. Accord- 
ingly the decree-holder executes his decree, 
and realizes the amount of his decree from 
the sale of the property. But suppose a 
balance of Rs. 500 is left, the same question 
will be raised, and the matter will have to 
go before the Judge in regular appeal, 
whereupon the Judge may hold that the 
whole transaction was henameey and disallow 
the execution. [ Coucky C, J, — ^If you sap- 
pose such cases, the other side may quote 
cases of a difierent kind in support of their 
views.] I will only add that tiie words in 
the " suit" or " in the appeal" are left out of 
the Section, and therefore I contend that it 
was not the iuttntiou of the L^islature to 
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ohange the procedure which has existed since 
1837. 

Baboo Unnoda Pershad Bannerjee 
(coit^a).— 'The whole questioo turns on the 
construction of s. 22 Act VI of 1871. Under 
the old law the practice hitherto has been that 
the appeal lay to the Sudder Court or the High 
Court according to the value of the suit. Act 
XXV of 1837 8. 4 enacted (reads). Act VI 
of 1871, however, was changed in the phraseo- 
logy. Under Act XVI of 1868, the general rule 
was that the appeal lay to the High Court, 
except where the value of the suit was below 
Bs. 6,000. Under Act VI of 1871, the ex- 
ception is that, if the value exceeds Bs. 6,000, 
the appeal shall lie to the High Court, other- 
wise to the Judge. Why should the Legis- 
lature have used the words '* in suits" ? Sec- 
tions 19 and 20 refer to original suits. 
After having disposed of the jurisdiction of 
the Civil Courts in respect of its original 
jurisdiction, s. 21 refers to appeals, as also 
8. 22. Therefore the words ^'amount or 
value of the subject-matter in dispute" in 
8. 22 could not possibly mean subject- 
matter of dispute in tiie suit, for that Section 
refers only to appeals, and it evidently means 
amount or value of the subject-matter of 
dispute in appeals. Mr. Woodroffe cited a 
case from the 6 W. B. to show what con- 
struction had been put upon the law relating 
to appeals to the Privy Council. Now, the 
Bules .in the Privy Council lay down that no 
appeal should be allowed ^' unless the value 
of the matter in dispute in such appeal shall 
amount to the sum of Co.'s Bs. 10,000 at 
least." I Couch, C. J.— Those words "in 
such appeal" are omitted in the Charter.] 
The words in the Charter are :— " Provided 
that the sum or matter at issue is of the 
amount or value of not less than Bs. 10,000, 
or that such judgment, decree, or order 
shall involve, directly or indirectly, some 
claim, demand, or question to or respecting 
property amounting to or of the value of 
not less than Bs. 10,000." The latter words 
explain that the amount at issue does not 
mean the amount in suit but the amount of 
the decision of the High Court. Then Act 
VI of 1871 is not simply a consolidating 
Act. It is an Act to consolidate and amend, 
and it lays down the jurisdiction of the 
difierent Courts. This is a question of juris- 
dictiou, and it is not a question raised under 
8. 348. The decision of 28th May 1872 
(cited by Mr. Woodroffe) is not applicable 
to the present ease, inasmuch as the objec- 
tion regarding over- valuation was raised 
by the defendant in the Lower Court, and 



the Court found that the plaintiff was not 
entitled to more than Bs. 2,600, the value of 
the lands without the mesne profits, iuasmuch 
as his claim to mesne profits had not been 
decided. The defendant appealed to the 
High Court, laying his appenal at Bs. 2,600, 
and the question was whether the plaintiff 
could raise the question as to mesne profits 
under s. 348. Suppose a party brought 
a suit for Bs. 10,000, and got a decree for 
Bs. 4,000, his claim being dismissed as 
regards Bs. 6,000. According to the ooup 
struction I am putting upon the law, the 
defendant will have to appeal to the Judge in 
respect of the Bs. 4,000. If the pUintiff 
chooses to appeal, he can appeal to the High 
Court for Bs. 6,000, and then the case that 
may be pending before the Judge may be 
brought up by a motion made before the 
Court, so that the inoousistency complained 
of will be removed, 

Mr. Gregory (in reply).— With reference 
to the contention that Act VI of 1871 was an 
Act to consolidate and amend, the words 
in the Preamble were "to consolidate and 
amend the law relating to the District and 
Subordinate Civil CourtsJ* This shows 
that the law did not mean to take away any 
appeal which was hitherto allowed to the 
Sudder or High Court ; and inasmuch as 
there are no distinct words in s. 22 to 
limit the construction as contended for by 
the other side, the appeals allowed to the 
High Court were clearly intended to remain 
as before. [Couch, C. J. — There are clauses 
in this Act which apply to the High Court 
We are not to see the Preamble, when we 
find that the enactment itself is clear.] 
Beference has been made to s. 19 and the 
other Sections preceding s. 22. I do not 
think that the preceding Sections affect the 
matter at alL The words *'to all like 
suits in which'' in s. 20 do not appear in 
s. 22. If the latter Section was meant 
to refer to the amount or value in the 
appeal, then some such words as " in which" 
would be found in it as in s. 20. [ Couch, 
C, J. — The words " in which" do occur in 
s. 22.] The words are " in which case," 
and they only refer to the amount as deter- 
mining whether the appeal lies to the 
High Court or the Judge. [Ainslie, J.— 
You may substitute the words " in cases in 
which" for « when."] [Couch, C. J.— Sup- 
pose that there is a decree for Bs. 10,000 
(as my brother Markby puts it), and the 
defendant complains about an excess of 
Bs. 5,000, and offers to pay Bs. 5,000, is 
he obliged to appeal to the High Court oa 
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Boeooni 6t Ss. 5,000, when he does not die- 
pate tiie correctness of the dedsion as to 
Bs. 4sOOO. ?] The expression ^ subject-mat- 
ter in dispute" would seem to point to what 
was the amount of dispute in the suit. 
{Couch, C. J*.— How can the Bs. 10,000 be 
fn dispute if the defendant admits Bs. 6,000 ? 
Suppose again that plaintiiT has a decree for 
Bs. 10,000, and after decree defendant 
wishes to appeal for Bs. 1,000, where wouhi 
his appeal lie ? Under the old law he would 
have been obliged to come to this Court, 
because the language of the old law was so 
difierent But now that there has been a 
change of language in the new law, the ques- 
tion is whether it was the intention of the 
Legislature to alter the jurisdiction.] The 
right of appeal to one Court m* the other, 
which is what the Act provides for, is an* 
teoedent to what the appellant may do after- 
wards when he makes up his mind to ap- 
peal. Then the difficulties under s. 348 
would be more serious, for suppose a decree 
is given for Bs. 5,000, and the suit is dis- 
missed for Bs. 5,000, and both parties appeal 
to the Judge, or one party appeab and the 
other takes an objection by way of cross* 
appeal, the Judge would have to try a matter 
of the value of Bs. 10,000. The jurisdiction 
of the High Court cannot be taken away 
when there are no distinct words to that 
effect 

Mr. Allan, — ^Until tl»e i^spondent files 
his cross-appeal under s. 348, it will be 
impossible for the Court to say what will be 
the amount in dispute in the appeal. And 
then as to the distinction made between 
68. 19 and 20 as relating to original suits, 
and s. 22 as relating to appeals, I will 
only say that I draw from ss. 19 and 
20 my strongest argument in fevor of my 
construction of s. 22, for according to my 
view, s. 22 is only a corollary of ss. 19 
and 20, and ss. 19 and 20 must be rend 
in connection with s. 22 to show whnt the 
latter means. Another reason, in support 
of my view of the mutter, is that the deci- 
sions of the District Judge are not appeal- 
able to the Privy Council, and no attempt, 
has been made to answer this objection. 

The judgments of the Court were deliver* 
ed as follows on the 1 Uh July 1872 :— 

Couch, C. J, — Tlie question which is 
raised in this case is whether, where the 
original suit is brought for a sum exceeding 
Be. 5,800 or for property exceeding that l 
value, and the decree is for a less sum or for 
property of kss than that value^ the appeal ' 



is tt> lie to the District Couriy or to this 
Court, 

BeAm the passing of Act YI of 1871, 
there was no doubt chat in such a oaae the 
appeal lay to the High Court. The words of 
Section 18 Act XYI of 1868, which was tlien 
the law, and which was only a continuation 
of the law, as it was previous to the passing 
of that Act, are very clear. They are :— " In 
*^ suits decided by any Subordinate Judge in 
'* the exercise of his original jurisdiction of 
** which the amount or valne of the aubject- 
*' matter does not exceed five Uionsaod 
'* rupees, an appeal shall lie to the District 
*' Judge, to whose control such Subordinate 
'* Judge is subject." 

'* In all other suits decided by any SuborT 
'* dinate Judge, whether, in the exercise el 
'* his original er appellate jurisdiction, the 
'^appeal from the decision of such Jodg« 
<*riiall be direct to the High Court." 

Act YI of 1871 is entitled '< An Act to con- 
solidate and amend the law relating to the 
Diste*ict and Snbordinate Civil Courts ia 
Bengal;" and it recites that <^ it is expedieot 
" to oonsolidaie and amend the law r^atmg 
"to the District and Subordinate Civil 
''Courts." Although it purports to be aa 
amending Act, and such an alteratidi in the 
law as this would be .with respect to the 
right of appeal may be considered by some 
persons an amendment, I think so important 
an alteratioii ought not to be held to have 
been made by the Legislature, unless the 
I lai^uage used in the Act shows a clear inten^ 
1 tion to make it. 

Now, Section 22 of the Act» upon the 
construction of which the question depends, 
is one of several Sections which begin by 
detning the extent of the original jurisdic- 
tion of the District Judge or tl»e Subordi- 
nate Judge. Section 19 provides that the 
jurisdiction of a District Judge or Subordi- 
nate Judge extends to all original suits cog- 
nizable by the Civil Courts. Section 20 
declares that the jurisdiction of a Moonsiif 
extends to all like suits in which the amount 
or value of the subject-nmtter in dispute 
does not exceed one thousand rupees^ and 
Section 21 provides that appeals from the 
decrees and orders of District Judges shall, 
when such appeals are allowed by law, lia t^ 
the High Court ; then Section 22 says : — 
'* Appeals from the decrees and orders of 
"Subordinate Judges and Moonsiffs shall, 
" when such appeals are allowed by law, lie 
*'tothe District Judge, except where the 
"amount or value of the subject-matter in 
" dispute exceeds five thousand rupees,'* being 
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the same expresBion which is used in Section 
20 where the jarisdiction of the Moonsiff is 
defined. 

For my own part, I oannot see any reason 
for supposing thiat in ihiB Section the Legis- 
lature iotended bj * subject matter in dispute,' 
the subject-matter in dispute in the appeaL 
And there is this reason, I think, for its not 
being so ; the appeal is only a stage in the 
suit ; it is not a fresh suit, but a part of the 
proceedings in the suit, and therefore, ordi- 
narily, I should say that, with regard to the 
jurisdiction in appeals from decrees and 
orders of the District and Subordinate 
Judges, the expression ' the sobject«matter in 
dispute' would mean the subject-matter in 
dispute in the suit itself, unless, of course, a 
contrary intention appeared as in appeals to 
the Privy Council, where the language is * the 
subject-matter in dispute in the appeal' 

Then there is another and a cogent reason 
why that construction should be adopted, and 
that is the extreme inconvenience, or worse 
than ineonvenienoe, which would arise if the 
other construoti<m were adopted. There 
might be, and no doubt there would be 
cases, and probably many, in which the decree 
being for a smaller sum than Be. 5,000, and 
the whole suit coming by the appeal as it 
must before the Bistriot Court, it would be 
open to the respondent to object, without 
bringing any cross-appeal^ that the decree 
ought ta have been for a larger amount or 
for the whc^e of the sum claimed ; and thus 
tiie Distriot Court, as an Appellate Court, 
would have to a<^udica(e upon the right to 
a sum exoeeding Bs. 5,000, and in a suit 
of the description that ought to come to the 
High Coart in appeal. 

There might also be the further difficulty 
that the plaintiff having got a decree for less 
than Ra« 5,000 being dissutisfied with it, and 
c^msidering that he was entitled to the whole 
sum which be claimed, might appeal to the 
High Court against it, the other party ap- 
pealing to the District Court against the 
decree as it affected him. Probably in such 
a case, the only course that could be adopted 
would be for the High Court to have ikte 
appeal lo the Distriot Court transferred to 
itself, and hear buth together. 

That is a state of things which would 
ciiuse so much iuconveuienee that I think 
the language of the Legislature admitting of 
the coustrucuott that the subject-matter in 
dispute is the subject matter in dispute in the 
suit, we ought to adopt it. If the intention 
was to iqake so important an alteraition with 
regard to tbe jurisdiction in appeal as thQ 



other construction would be, it oii^ht to hay^ 
expressed it more clearly. I think, therefore^ 
that the appeal mentioned in the reference 
by the Deputy Begistrar ought to be ad- 
mitted, and the oUier appeals in which this 
question has been raised will be brought on 
for hearing in the ordinary course. 

Bayley^ «/.*— I am of the same opinion. 

Marhby^ •/. — I am of the same opinion. I 
think the construction put by the Chief 
Justice on the Section in question is the 
right one. It is quite true that Mr. Justice 
L. S< Jackson and myself, in considering this 
same question, had decided that the appeal, 
wherever it was, for a sum less than Bs. 5,000 
must go to the District Judge ; but the 
matter has been now much more fully argued, 
and I think that the inconvenience which 
would arise under Section 348, pointed out 
by the Chief Justice, is a good ground for 
our holding that the Legislature did not 
intend to alter the practice existing at the 
time the Act was passed. 

Ainslie^ J". — I concun 



The 12th July 1872. 

Preset! i : 

The Hon'ble W. Markby and W. Ainsiio, 
Judges. 

Jurisdietim^Aci VIII of 1859 *. S-^Sale of 
Mortgaged Froperty^Decrce (setting oMe 
part of). 

In the matter of 
S. J. Leslie, Petitioner ^ 

versus 

rhe Land Mortgage Bank of India, Limited, 
Opposite Party, 

Mr. Branson for Petitioner. 

The Advocate- Generai for Qpposite Party. 

A suit for the sale of mortgaged property in satisfac- 
tion of the mortgage-debt is a ''suit lor land" yrithin 
the meaning of s. 6 Act VIII of 1859. A decree in a suit 
iu the mofussil for the recovery of a mortgage-debt with 
iaterest, aad in default for sale of the mortgaged proper- 
ty, enables the plaiotiff to sell the mortgaged property 
:i8 it stood at the time of the mortgage and clear of all 
subsequent incumbrances. Such a sale completely bars 
redemption 

Where a decree was sought to be altogether set aside, 
and there were no materials lor sepafhting the legal 
from the illegal part of the decree, the Court deolined to 
set aside a part of it^ 

Markbt/f J, — In this case, a mle was 
issued calling upon the plaintiffs to show 
cMuse why tlie decree of the Judge of the 
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Twenty-foar-Pergunnabg^ dated the 10th 
October 1871> should not be set aside upon 
the grottnd that the said decree was made 
without juristdictioD* 

The decree in question was given in a 
suit in which the plaint states that the suit 
was brought " to recover Ra. 29,070-5-6, 
the aggregate amount of principal, interest, 
and costs due under a deed of mortgage, 
and in default of payment for sale of the 
mortgaged property." 

The plaint liien sets out briefly the pro- 
visions of the deed of mortgage, and that 
the plaintijQT had been put to expenses in re- 
spect of certain matters connected with the 
property which they claimed to recover 
against the defendant ; that subsequently the 
defendant mortgaged the same property to 
one Dear ; that the plaintiffs had given the 
tenants of the mortgaged property notice to 
pay the rents to themselves ; that they had 
demanded payment both from the defendant 
and from Dear, neither of whom had paid 
the money demanded. 

The plaintiffs prayed for a decree that the 
defendant should pay to the plaintiffs the 
above sum with interest. 

2. That, in default of such payment be- 
ing made by a time to be fixed by the Court, 
the property mortgaged might be sold by the 
Court, the plaintiffs being at liberty to bid. 

3. That the amount to be realized by 
£uch sale might be applied in payment of 
the amount to be decreed to the plaintiff, 
that the plaintiffs might be at liberty to exe- 
cute the decree against the defendant or his 
property for any balance which might re- 
main owing, and that all proper parties 
might be ordered to concur in the convey- 
ance. 

4. That a Receiver should be appointed 
to manage the property. 

5. That, if necessary, an account should 
be taken. 

In the plaint, the plaintiffs were described 
as of No. 3, Mangoe Lane, Calcutta ; the 
defendant as of the town of Calcutta, 
Attorney-at-Law. 

The mortgage-deed is not before us, but 
it is stated to have been a conveyance by 
way of mortgage, and was made in Calcutta 
between Europeans ; it was, therefore, pro- 
bably in the ordinary English form. It con- 
tained a power of sale, and a covenant for 
re-payment of the money. 

The mortgaged property is situate at 
Dum-Dum within the district of the Twenty- 
four Pergunnaha. 

It ^ said that this was not a suit cogni- , 



zable by the Judge of the Twenty-foar- 
Perguunahs, because it was not a suit for 
land. It was contended that it was . a suit 
upon a cause of action which arose in Cal- 
cutta, where the defendant was described as 
dwelling. There was some doubt whether 
the defendant in fact then resided in Cal- 
cutta or elsewhere ; but it was admitted that 
the defendant was not dwelling or person- 
ally working for gain in the district of the 
Twenty-four-Pergunnahs when the suit was 
brought : the plaintiffs however contended 
that the Judge of the Twenty-four-Per- 
gunnahs had jurisdiction, inasmuch as this 
was subtantially a suit for land. 

I think that the plaint, so far as it asks 
for a sale of the mortgaged property in satis- 
faction of the mortgage-debt, is a '' suit for 
land" within the meaning of Section 6 of 
the Code of Civil Procedure which regulates 
the jurisdiction in this case. Mr. Branson 
contended that these words should be read 
as signifying those suits alone in which the 
land itself is sought directly to be recovered. 
It was admitted that a mudi wider construc- 
tion had been put by Mr. Justice Mnepher- 
son upon the similar words of the Charter 
of the High Court ; that learned Judge 
holding that a suit for foreclosure by the 
mortgagee was as such a suit for land (I 
Ind. Jur., N. S., 40), and tiiat a suit for 
redemption was so also (1 Ind. Jur., N. S., 
319); but it was contended that these 
decisions were not correct. We see no 
reason to suppose this. They have never 
been questioned as fi&r as we are aware. Oa 
the contrary, the uniform practice of this 
Court on its original side has been in accord- 
ance with them. They are also supporied 
by the decision reported in IX Weekly Re- 
porter, 173, where it was held that a suit 
brought to enforce a security against land 
was a suit for recovery of an interest in im- 
moveable property within the meaning of 
Clause 12 of Section I of Act XIV of 1859. 
Upon the authority of these decisions, I hold 
that a suit for land includes any suit in which 
a decree is asked for operating directly upon 
the land, and, therefore, includes any suit 
brought to enforce a security upon land:. 

It was contended, however, that this was 
a suit neither for foreclosure nor redemption, 
nor in any way to enforce a security upon 
land, but simply for money to be recovered 
by the sale of the plaintiff's property through 
an attachment and sale in the usual way. 
This, however, is not so. It^is perfectly well 
established that a decree in a suit like the 
resent in the mofussil Courts enables the 
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plaintifF to sell ilie mortgaged property as it 
stood at the time of the mortgage and 
clear of all subsequent iDCumbrances ; and 
that sach a sale completely bars redemption : 
whereas a salt brought simply on the pro- 
vision to repay the loan will only enable the 
plaintiff to sell the interest which the defend- 
ant has at the time of execution. I think 
that we cannot upon this role enter into any 
enquiry as to the origin or validity of a 
procedure so well established. 

This being so, I hold that this is a suit for 
land in the same sense that a suit for fore- 
closure or redemption on the original side 
has been held to be a suit for land. 

Lastly, it is said by Mr. Branson that the 
decree is at any rate without jurisdiction 
so far as it directs execution to be taken out 
against the property of the defendant other 
than the mortgaged property. This con- 
tention is to some extent right. The Judge 
bad no jurisdiction to entertain a suit upon 
the covenant to repay/ 'This has no connec- 
tion with a suit for land ; and so far as it is 
a cause of action, it did not arise within the 
Twenty-four Pergunnahs. Before, therefore, 
proceeding with this part of the suit, the 
leave of this Court should have been obtained. 
Bat then there is this difficulty in rectifying 
the error upon this application. The Judge of 
the Twenty-four-Pergunnahs had authority 
to order the mortgaged property to be sold ; 
he had also authority to find what sum was 
due from the defendant to the plaintiff upon 
the mortgaged security ; he had also author- 
ity to order the defendant to pay costs. 
Now we have not the actual decree before 
Qs, but only the minutes of the decree ; and 
supposing the decree to be in the same terms 
as the minutes, the only part of the decree 
which relates to this portion of the suit is 
that which directs that, " in the event of the 
** said purchase-money being less than the 
'^ total amount of principal, interest, and costs 
** hereby declared to be due to the plaintiffs, 
" the plaintiffs shall be at liberty to execute 
** the decree against the defendant or his 
" property for the balance which may re- 
" main due." But even this part of the de- 
cree is perfectly within the District Judge's 
jurisdiction so far as relates to costs ; and if 
the only balance which is now due under the 
decree is for costs, or if the plaintiff is only 
execating the decree in respect of costs, the 
execution proceedings which are now being 
carried on, and which the plaintiff desires to 
get rid of, are perfectly legal. And we have 
no materials for separating the legal from 
the illegal part of this portion of the decree. 



Indeed, this result is not at all contemplated 
either by the petition on which the rule is 
founded, or by the rule itself, which both 
pray that the decree may be altoc^ether set 
aside ; and that is the only point the Advo- 
cate-General has argued. I think, there- 
fore, that we ought not to set aside any part 
of this decree, and that the rule should be 
discharged with costs. 

I am authorized by Mr. Justice Ainslie 
to say that he concurs in disposing of the 
rule in this way. 



The 13th July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Aiuslie, 
Judges, 

Act XXVII of iseo--- Outstanding Debts -^Lim^ 
itation- Disclaimer-^ Right to Rent. 

Case No. 190 of 1872. 

Special Appeal from a decision passed hy 
the Officiating Judge of Mymensingh^ 
dated the 2nd August 1871, modifying a 
decision of the Subordinate Judge of 
that district, dated the 20th March 1870. 

Shibdyal Tewary Chowdhry (Defendant), 
Appellant^ 

versus 

Biddyamoyee Debia Chowdhrain (Plaintiff), 
Respondent. 

Baboos Kally Mohun Dass and Nullit 
Chunder Sein for Appellant. 

Baboo Rash Behary Ghose for Respondent* 

Act XXYII of 1860 does not contemplate that debts 
beyond a certain date or the date of the certificate shaU 
not be collected, bnt that, on the contrary, all debts due 
to, and outstanding at the time of the death o^ the 
deceased, shaU be collected and accounted for. 

A disclaimer by petitioner of a right to rent under a 
deed of transfer was held sufficient. 

Bayleyy «7. — ^I am of opinion that this 
special appeal should be dismissed with costs. 

The suit was originally instituted by 
Chundra Bolee Dabia, after whose death it 
was prosecuted by Biddya Moyee Dabia as 
her representative, against Shibdyal Tewary 
for arrears of rent under a kubooleut. The 
kubooleut was given to one Bhoobun Moyee 
Dabia, the widow of Bhobanee Kishore 
Acharjee. Bhoobun Moyee Dabia died on 
the 6th Joit 1274, and the aforesaid Chundra 
Bolee Dabia succeeded as mother of Bhobanee 
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Kiahore Acharjee. Subseqaently she also 
died in Bjsack 1277, and Biddja Moyee 
suooeeded her. The first Court decreed the 
plaintiff's suit but refused interest. The 
Lower Appellate Court dismissed the defend- 
ant's appeal, and on plaintiff's cross-appeal 
allowed the interest. 

The special appeal as brought before us in 
the petition of appeal, and in fact as argued 
before us, is maiuly on the points, — that 
Biddja Moyee Dabia has no right to sue, as 
she is not the defendant's landlord ; that lim- 
itation bars the reut of Aughran and Magh, 
that there was ao admitted ouster, and that 
it was the duty of the Judge to see whether 
during that ouster the plaintiff has not re- 
alized the rent ; that Chundra Bolee's deed of 
gift in favor of Ram Kishore Acliarjee was 
misconstrued ; and that interest ought not to 
have been given. 

The plaintiff Biddya Moyee appears in this 
suit as the representative of Chundra Bolee 
Dabea under a certificate according to Act 
XXVII of 1860 authorizing her to collect the 
outstanding debts due to Chundra Bolee. 
Now, if the rents were due to Chundra Bolee, 
the plaintiff, as her representative under the 
certificate, has every ri^ht to sue and collect 
them as outstanding debts. The law does 
not contemplate that debts beyond a certain 
dhte or the date of the certificate shall not 
be collected, but that on the contrary it con- 
templates that all debts outstanding at the 
time of the death of the deceased due to her, 
shall be collected and accounted for. The 
case cited from 3 Weekly Reporter, page 49, 
is not an analogoub case, it not being for 
arrears of rent. 

It was then said that Rtim Kishore 
Acharjee was made owner of Chundra Bolee's 
property by means ofa^^qyj'J^ ^^<s| ^RiJ 

deed of transfer, whereby she conveyed all 
her rights to him. But Ram Kishore comes 
forward in this suit and states that he has no 
claim whatever to the property. 

It is said that a simple petition of the kind 
filed by this party under the deed is not suffi- 
cient to enable a party to disclaim rights duly 
conveyed. In this suit, the claim is for reut. 
If Ram Kishore is the proper party to sue, 
and he comes forward and says that he is not 
the proper party to sue, and does not wnnt 
the renr^ the Court cannot force him to prose- 
cute this suit. 

As to linaitation, it is quite clear that the 
period of three years from the last day of the 
year in which the arrear claimed shall have 
become due^ is the period of limitation allowed 



under Section 29 Act VIII of 1869 B. C.foi 
suits for the recovery of arrears of rent, and 
therefore the attempt to regard the kisto as 
the dates of cause of action and take out 
certain kists of rent as being barred by limit- 
ation is untenable./ 

On the point of ouster the Lower Court 
finds that there was an ouster although it 
says that there was no forcible ouster; but 
there is nothing whatever to show ^e collee- 
lion of those rents legally and really due to 
the defendant was prevented by plaintiff. 

As to interest, I think the Lower AppelUia 
Court's reasons as given by it are quite 
sufficient to justify the decision of the cross- 
appeal in the way the Lower Appellate Court 
decided it. 

The appeal is dismissed with costs. 

Ainslie^ «/. — I concur in dismiasiDg the 
appeal with costs. 



The 13th July 1872. 

Present : 

rhe Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Kubooleut at enhanced Rates^ Notice —Decree 
for less than claimed — Informality of Notice. 

Case No. 138 of 1872. 

Special Appeal from a decision passed bg 
the Officiating Judge of MidnaporCy 
dated the 18M September 1871, reversing 
a decision of the Moonsiff of that 
district^ dated the ^ih January 1871. 

Gopeenath Jannah (Plaintiff), Appellant^ 

versus 

Jeteo Mollah and others (Defendants), 
Respondents, 

Baboo Ashootosh Dhur for Appellant. 

Baboos Tarucknath Dutt and Woomesh 
Chunder Banerjee for Respondents. 

Where a tenant has had full and timely notice of the 
p^onnds on which hit landlord claims a kubooleut at 
enhanced rates, the landlord is entitled to a decree for a 
kubooleut for what he may [)rove to be a fair and legal 
demand, notwithstanding his failare to prove his right 
to a kubooleut at the rate fixed by him. 

The plea of informality of notice on the ground that 
it contained all the grounds of enhancement allowed 
l^ law, was disallowed, inasmach as the ryot hsd not 
shown that he had been prejudiced thereby, or bad been 
in any difficulty as to what he was callod upon to 
answer. 

Glover^ J. — This was a suit for a kuboo^ 
leut at enhanced rents after notice. The 
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plaintiff claimed to receive Bs. 113-9-5 as 
an area of 24 beegahs 3 oottahs 1 gunda. 
The defendant alleged that he held 19 
beegabs 5 cottahs at a rent of Rs. 67-1-10, 
which could not be enhanced. 

The Moonsiff decided that the defendant 
held 22 beegahs 1 cottah 13 gandas, and 
that the proper rent payable was Rs, 96-14-6 
for which he decreed a kubooleut to run from 
the ensuing year. 

The Judge, on appeal, held that, as the 
plaintiff had failed to pro?e his right to a 
kuioQleui at the rate of Rs. 113-9-5, his 
suit should have been dismissed under this 
Court's Full Bench precedent, Gholam Ma- 
homed versus Asmut Ali Khan (X Weekly 
Reporter, F. B., 14), and that in any case 
plaintiff ought not to have got a decree for 
enhancemeDt, as the notice served oo the 
defendant was informal. 

Tiie first question we have to decide in 
special appeal is whether the ruling laid 
dowD in Gholam Mahomed versus Asmut 
AH Khan, and afterwards followed in 
Kunchun Deo Singh versus Tekaet Sidhnath 
Singh (XV Weekly Reporter, 2S9), and in 
Sbib Ram Ghose versus Pran Pariah and 
others (XIII Weekly Reporter, 280), applies 
to this case. 

After full consideratiop, and not forgetting 
the Tory important nature of the question 
at issue, I am of opinion that it doee not. 
In the cases referred to, the suit for a 
kukooleut was brought without any previous 
service of notice of enhancement. In the 
Full Bench case, express mention is made 
of this fact ; and in the two others there is 
no ai lesion to any notice, and it appears to 
me that there is the widest possible difference 
between the two classes of cases. It may 
be, and I think it is quite right, that, where 
a landlord, without any previous notice sues 
a leoant for a kubooleut nt a certain fixed 
BuiDy he should be held to a strict proof of 
hia ci&im to have a kubooleut at that fixed 
8UB1, and that if he fails, his suit should be 
at ouce dismissed, even though he be able to 
prove that he is entitled to a kubooleut for 
aooie smnller sum. And the reason is that 
the tenant has been taken unfairly by sur- 
prise. His first intimation of his landlord's 
intention has been a suit for a kubooleut at 
a rate much higher than he has hitherto 
been paying ; he bus not been informed of 
the precise grounds on which this demand 
for a new contract is based; and he has had 
no opportunity, if he wished it, of avoiding 
litigation, except by paying the entire 
demaud. lu such a case, it is right that I 



the landlord should be obliged to prove every 
title of his claim, and should have his suit 
dismissed if he fails. 

But where the tenant has had full and 
timely notice, the case seems to me verv 
different. He knows tliat his landlord is 
dissatisfied with the present rate of rent, 
and thinks he ought to get more ; he knows 
what the grounds of the landlord's claims 
are, and he knows whether or not he can 
expect to resist them. The landlord says— 
The rent you pay is less than you ought to 
pay ; you have more land than you say you 
have; other ryots of the same class and with 
similar advantages pay more; the productive 
power of the land has increased, &c., &c. 
The rent you ought to pay is so much, and 
I desire that you enter into a new agreement 
with me at that rate. 

I do not see why, in such a ease, the land- 
lord should not have a decree for what 
he can prove is a fair and legal demand. 
In the present case, the difference seems to 
have mainly arisen in consequence of there 
being more than one measurement standard 
relied on. But speaking generally, I do not 
see why, in cases where the ryot has had 
ample notice and full opportunity of making 
out his own case, the landlord should lose 
his, and with it rights which haye been 
nearly all of them established, merely because 
his estimate of what the ryot ought to pay 
was slightly exaggerated. I think he is 
entitled to have a kubooleut for what he 
has proved to be an honest demand. 

With regard to the second question, viz,, 
the informality of the notice, I do not think 
the Judge is right. The notice contained 
no doubt all the grounds of enhancement 
allowed by law; and if it could have been 
shown that the ryot had been in any way 
prejudiced thereby, or had been in any 
difficulty as to what he was called upon to 
answer, there would have been some reason 
for disregarding it. But in this case the 
defendant has contested in the most deter- 
mined manner every single ground of en- 
hancement. He has objected to the plaintiff's 
calculation of the area of his holding, has 
objected to the classification of his lands, 
to the rates of each different kind, and to 
the allegation that the productive power of 
the land had increased ; and the Moonsiff, 
after taking evidence, gave a decision on 
the merits qi each particular objection. 

It is clear, therefore, that the defendant 
has been in no way prejudiced by the 
plaintiff's luropinss up together all the' possi- 
ble grounds of enhancemtni in one notice; 
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and that being so, I do not think that we 
should be justified in interfering. 

My opinion is, therefore, that the decree 
of the Judge should be reversed, and that 
of the Moonsiff restored with costs. 

Kemp^ J. — I am of the same opinion. 



The 15th July 1872. 

Present: 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 

Pleadings-^Inconsisient Titles. 

Case No. 189 of 1872. 

Special Appeal from a decision passed by 
the Assistant Commissioner and Subordi- 
nate Judge of Burpettah^ dated the I2th 
October 1871, affirming a decision of the 
Moonsijff of Burpettahf dated the 21 st 
August 187L 

Doss Bam Doss (Defendant), Appellant^ 

versus 

Mohendro Boy Decha and another (Plaintiffs), 
Respondents. 

Baboo Bhuggohutty Churn Ghose for 
Appellant. 

Baboo Obhoy Churn Bose for Bespondents. 

Plaintiff having set up a title by purchase of the whole 
property from K. C was held not at liberty to change 
his case entirely and to come in and set up another and 
inconsistent title, apparently founded either on inherit- 
ance or joint purchase with K. C 

AinsliCy J. — The first plea taken by the 
special appellant is that there is no cause of 
action. We think that the application of the 
auction-purchaser to have his name regis- 
tered in the Collectorate as the sole proprietor 
of the property in dispute, was, under the 
circumstances alleged in the plaint, if they 
could have been proved, a sufficient cause oi 
Action. But, on the second ground, we think 
the special appellant must succeed. The 
plaintiff's petition of the 2nd July 1857. 
seems to us to be distinctly an allegation that 
he took the whole property by purchase from 
Kishen Chunder Boy. It has been suggested 
that, if the order made upon that petition had 
been before us, we should have found that 
it was not so. However, that order is not 
upon the record, and we must deal with the 
case as we find it. We think that the plain- 
tiff having set up a title by purchase of the 
whole propert}' from Kidheu Chuudcr is not 



now at liberty to change his case entirely 
and to come in and set up another and incon- 
sistent title, apparently founded either on 
inheritance or joint purchase with Kishen 
Chunder. In support of this ruling, we refer 
to a judgment of their Lordships in the Privy 
Council in the case of Eshan Chunder Sing 
versus Shama Churn Bhutto, reported in 6 
Weekly Beporter, page 57, Privy Council 
Buliogs. We therefore think that the plaint- 
iff's suit ought to have been dismissed; and, 
reversing the judgments of the Courts below, 
we dismiss the suit with costs in all the 
Courts. 



The 15th July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges, 

Settlement Proceedings-^ Construction — Proprie" 
tary Right — Limited Interest — Transfer, 

Case No. 183 of 1872. 

Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Mymensinghy dated the 28M September 
1871, modifying a decision of the Moon- 
siff of Chowhee Bajitpore^ dated the 
28/A September 1870. 

Mr. W. G. N, Pogose and another (Plaintiffs), 
Appellants^ 

versus 

Aozan Bibee and others (Defendants), 
Respondents. 

Boabos Kally Mohun Doss and Door g a 
M.ohun Doss for Appellants. 

Moonshee Mahomed Vusooffor Bespondents. 

Where a settlement of a talook, although it ran for 
20 years only, was with a person professing to be a pro- 
prietor, — Ukld that the settlement conferred a proprie- 
tary right, and not a limited interest ; and that the plaiu- 
tfTs vendor, having been admitted to a share in the settle- 
ment with a maliici allowance, became a co-sharer in the 
proprietary interest which proprietary right had been 
transferred to the plaintiffs by their purch^e. 

Bayley, J.— I am of opinion that this 
special appeal should be allowed with costs, 
and the judgment of the Lower Appellate 
Court reversed. This case was remanded 
by Mr. Justice E. Jackson and myself ou 
the 10th July 1869, * we then held that 
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the Lower Appellate Court had thoroughly 
misunderstood the legal effect of the pro- 
ceedings of the Revenue Commissioner, 
and had . also failed entirely to distin- 
guish that the proper and distinct juris- 
diction of the Resumption Court was to de- 
clare, whether Innds were liable to assess- 
ment for Government revenue or not, and 
not to determine the proprietary right and 
title, the latter being a question for the 
consideration of the Civil Courts. 

I may here mention that the plaintift sued 
the Collector of Sylhet in re^^pect of 8 
annas, but that appeal has been withdrawn. 
The plaintiff also sued Meherban Bibee 
as his vendor for 1^ anna. He also sued 
Aozan Hibee who admittedly had the same 
interest as the plaintiff. 

The last defendant's answer was, that she 
pnrchased the rights and interests of the 
judgment-debtor, Abdool Hussein or Abdool 
Kurrim (for it was admitted before us by 
the respondent that they were very much 
the same parties) and claims upon that title. 
I wish here tu go back to the judgment of 
the first Court, because it seems to me that 
it contains in a very few words the real 
questions to he decided in this case. The 
fiudins; of that Court is this:— 

'*0n examining and considering all the 

'* documentary evidence adduced by the plain- 

*' tiffs and the Collector, I come to the conclu- 

*' sion that thedispnted julkur river Dlioniie- 

'* pore was owned and held by the plaintiffs 

** and others as appertaining to Jol tnehul 

•' Gangkanchee h*i\oiig\\\^ to the 7-o-i annas 

'* share, %\iQ auction purchased zemindaree of 

'* Government, anJ to 8-14-3 annas share 

'* which constitute the zemindaree of the 

'^ plaintiffs in Pergnnoah Janshaye in Ziilah 

'* My men sing h ; that the plaintiffs have been 

** dispossessed in the manner as stated in the 

^* plaint ; thut no portion of i\\\9 julkur is in 

**^ Ziilah Sylhet ; that Governtnent has no 

** right or possession in the same as apper- 

'* Inining to Sylhet, and that the suit insii- 

** tuted by the phdntiffs is not affected by 

'* (lie general law of limitation.*' 

On appeal, the Lower Appellate Court ha.o, 
after remand, decided ar;ainst the plaintiff 
on the ground that Meherban Bibee had 
nothing but a temporary farming right to 
transfer, that the 20 years settlement, viz^ 
from 1849 to 1869, was a mere farmin*: set- 
Uement^ and that the term had expired in 
1275. 

Plaintiff appeals specially. lie relies on 
Uie plea that the settlement proceeding of 
the 4ih April I860 has been entirely mis- 



construed by the Lower Appellate Court. 
On the other hand respondents' pleader, 
Moonshee Mahomed Yusoof, strongly relies 
on the ground that the Lower Appellate 
Court has found as a fact that there was a 
temporary settlement only and no proprior 
tary interests were created and passed, and 
that finding of fact cannot be interfered 
with in special appeal. 

Looking into the nature of the rights 
transferred by Meherban Bibee to the plain- 
tiff, we find that every word in the kobalah 
is consistent with the transfer of a distinct 
proprietary right, and there is no refereitce 
whatever in its terms to any ijarah right at 
all. It may be said, however, that the 
kobalah by itself is not sufficient to give 
the plaintiff a title. But the real thing tn 
see is, what is the character of the plaintiff's 
vendor's title, whether it is not of a ryotee 
character or not, and whether the settlement 
proceeding of the 4tli April 1860 merely 
recognized her as a farmer or the holder of 
a limited interest only for 20 years, and not 
of the proprietary interest, or whether sho 
was recogniz^^d and admitted an proprietor 
with Abdool Hossein or Abdool Kurrim. 

We have heard the whole of the settle- 
ment proceeding read. It speaks of tim 
right as derived from the fact of Meherban 
Bibee's being maliki and that her right was 
a uta/iAt right ; that when it was dis- 
covered in the old record that the plaintifl*s 
ancestor was a zemindar, that is, pro- 
prietor^ her right to the settlement wan 
admitted. Malikana is also allowed. It 
is true that the word maliki is omitted in 
the kobalah, and the settlement runs for 
20 years only. But it is not impossible that 
for certain reasons there was some settle- 
ment with the proprietor for a limited period 
only. Bo that as it may, the documents an<i 
evidence shew that the settlement proceed- 
ings do in fact give the proprietary right. 

Some stress has been laid by the pleader 
for the respondent on the remark made by 
the Lower Appellate Court that Ali Hyder, 
the husband of Meherban Bibee, is still alive. 
The Lower Appellate says : — 

" It is mentioned in the roobokarry relat- 
" ing to the settlement that the name of Aii 
** Hyder, the husband of Meherban Bibee, 
*' was recorded in the Collector's eherishta 
*' as proprietor. But the said Ali Hyder is 
"still alive; how can it then be explain^-d 
" that Meherban Bibee had a permanent right 
" in the mehal in question ? I hold, therefore, 
•* that Meherban Bibee had t)nly a temporary 
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' ' right in the mehal in dispute, aud the 
*' plaiatiffs have purchased that right only." 
The Collector himself records that Meher- 
bau Bibee had a proprietary right, and that 
Ijecause of her tnaliki right she was admitted 
to a share in the settlement and a maliki 
iillowonce was made in her favor. The term 
of 20 years only limits the right of Grovern- 
ment to demand increased rent during that 
term. It may he tliat a mehal is recorded in 
the rent roll and paying revenue to Govern- 
ment in the name of the husband, but that 
vrith such a settlement record as that before 
us, it was certainly not an ijarah right only to 
which the wife was admitted. It is entirely 
going out of the ordinary rule of construc- 
tion of the words to hold in this case that 
the intention of the settlement proceeding of 
the 4ih April 1860 was not to confer a pro- 
prietary right to Meherban Bibee, and that 
proprietary right was not conveyed by 
Meherban Bibee to the plaintiff. 

In this view of the case I would reverse 
the decree of the Lower Appellate Court 
and restore and affirm the decree of the 
Court of first instance with costs in all the 
Courts. 

Ainslie, J. — I entirely concur with Mr. 
Justice Bayley in thinking that the Subor- 
dinate Judge has mistaken the effect of the 
Collector's proceedings of the 4th April 
1860, and it seems to me that the finding of 
the Subordinate Judge to the effect that 
Meherban Bibee had no interest but what 
arose out of that temporary settlement is 
inconsistent with his finding on the plea 
of limitation, because it is quite clear 
that if Meherban Bibee took merely as a 
lessee of the Government, her, possession 
would in no way meet the plea of limitation. 
The settlement of 1849 was not in any 
sense an ijardaree settlement : the kubooleut 
distinctly shows that it was a settlement of 
a talook with a person professing to be a 
proprietor, and when Meherban Bil>ee became 
a party to that settlement in 1860, it was 
impossible that she could have become a 
party on any other footing except as a 
co-sharer in the proprietary interest. The 
Subordinate Judge having dealt with this 
settlement as creating only a limited interest 
in Meherban Bibee, his judgment is clearly 
based on an unsound view of the Collector's 
proceeding of the 4th April 1860, and there- 
fore I think it ought to be set aside and that 
of the first Court restored. 



The 15th July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 

Sale— Regulation VIII of ISld^Regulation 
VII of lS25—Puinee— Implied WaiTanty, 

Case No. 297 of 1872. 

Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 6th 
October 1871, affirming a decision of 
the Subordinate Judge of that district, 
dated the i5th Mag 1869. 

Khelut Chunder Ghose (Defendant), 
Appellant f 

versus 

Kris to Gobind Deb, after his death, Bama 
Soondery Dossee in his place, who did 
not appear in this appeal (Plaintiff), Re- 
spondent, 

Baboo Rash Beharee Ghose for Appellant. 
No one for Respondent. 

There can be no analogy between a sale under Rega- 
lation VII of 1825, in which the rights and interests 
of the judgment-debtor whatever Uiej mi^t be are 
put up for aale, and a sale under the Putnee Kegulation 
VIII of 1819 where there is an implied warranty on the 
part of the zemindar to give possession to the purchaser. 



Bayley, J, — Wb are clearly of opinion 
that this appeal should be dismissed. There 
is no ground whaterer for saying that there 
is any snch error in law as to justify our 
interference in special appeal with the find- 
ing of the Lower Appellate Court. 

It is contended by the pleader who con- 
ducts the special appeal that the remand 
order of this Court was not confined to 
requiring the Lower Appellate Court to 
find whether there was collnsion or not, bat 
that other questions were left open, specially 
the question whether there was an implied 
warranty to give possession on the part of 
the zemindar to the purchaser in this sale 
of a putnee under Regulation VIII of 1819. 
In this case, it is admitted on all sides that 
the putnee alleged to have been sold was 
held by competent authority to belong to 
altogether another zemindary. 

We find the remand order that the sole 
object of the remanding Judges, Mr. Justice 
Elphinstone Jackson and Mr. Justice Onoo- 
cool Chunder Mookeijee, was to require the 
Lower Appellate Conrt to find whether 
there were circumstances in the case to 
show collusion and fraud, and thereby to 
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deprive the plaintiff of any benefit on ac- 
count of such fraud. 

The Judge, in accordance with the direc<^ 
tiona in the remand order, goes into the case, 
and finds that the circumstances in it do not 
show fraud. 

In this finding, the Judge says, — "The 
** only thing against plaintiff or his father 
^are, Ist^ that they did not assist Ehelut 
*^ Chunder ; and, 2ndf that plaintiff bought 
''and plaintiff's father was durputneedar. 
" We find these two facts proved. But that 
'' is all. It is loudly said Ehelut Chunder 
** was a stranger, and consequently ignorant 
" and consequently helpless, and that plain- 
'' tiff or his father, who might have saved 
''him, wickedly abstained from helping in 
"any way, but we really do not see any 
"reason for blaming them. Was it the 
" business of either of them to rush and 
" help Khelut Chunder ? If he wanted help 
" why did he not ask for it ? why did he not 
" summon those who could help him ? *' 

The Judge fiunlly definitively holds that 
he does not see any reason to believe that 
the plaintiff was guilty of any fraud. He 
comes to the conclnsion of his judgment in 
these terms, — " I have heard defendant's 
" witnesses and seen all the documents his 
" pleaders refer to in the case, and I see no 
" reason whiuever to suppose that plaintiff, 
" or plaintiff's father, or any one else was 
" in collusion with Chunder Money, or that 
" plaiutifi or plaintiff's father had any col- 
" lusinn with any body at all." 

This is a most fclear finding of fact which 
it is not for us to interfere with in special 
appeal, whether it is right or wrong as a 
matter of fact. 

Then as to the question of the implied 
warranty having been left open (as it is 
contended by the pleader for appellant) 
for determination by the Lower Appel- 
late Court, we think it is better when verbal 
technical criticisms of parts of judgment 
are so frequently resorted to by pleaders to 
quote the words of the senior Judge who 
remanded the case (the junior Judge not 
expressing dissent in any way). The words 
are as follows : *• The zemindar in such a 
** sale guarantees to the purchaser that he 
" is selling a putnee which is to be found, 
*• and not a myth." 

There is a case which is quite against 
the contention of the speciol appellant, and 
that is to be fonnd in 9 Weekly Reporter 
page 371, Civil Rulings. The other case 
qaoted from the 12 Weekly Reporter page 8, 
Full Bench Ruling, is a case of a sale under 



Regulation VII of 1826, in which the rights 
and interests of the judgment^debtor, what- 
ever they might be, are put up for sale. 
But the sale under the Putnee Law is quite 
a different thing, and no analogy can exist 
between a sale under Regulation VII of 
1826, and a sale under the present Putnee 
Law. 

There is no ground for this special appeal, 
and it is dismissed without costs. Respond' 
ent not appearing. 



The 16th July 1872. 

Present: 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges* 

Construction^Decrefi—^Bond^Interest, 

Case No. 131 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore^ dated 
the 2\st February 1872, affirming an 
order of the Moonsiff of Monghyr^ dated 
the 12 th October 1871. 

Syed Shah Aleh Ahmed Shahazadanusheen 
(Decree-holder), Appellant^ 

versus 

Bany Singh (Judgment-debtor), Respondent. 

Mr. R. E. Twidale and Moulvee Marah* 
mut Hossein for Appellant* 

Baboo Anund Chunder Ghosal for 
Respondent. 

Where a bond provided for the payment of interest 
from the date of the bond on failure of payment of the 
principal on a certain date, and the decree awarded 
" the entire sum of money covered by the bond," — Held 
that the decree meant something more than the prin- 
cipal, and could only mean the prmcipat together with 
the interest accruing thereon. 

Ainslie^ J. — This appeal must be decreed 
with costs. The respondent seeks to ex- 
plain the meaning of the decree of the High 
Court by introducing a consideration of the 
circumstances of the case. But we are of 
opinion that the decree cnn be interpreted 
and understood without going beyond the 
four corners of the paper that contains it. 
The terms of the decree are as follows : — 

«* By consent of the vakeels for the several 
parties, it is ordered and decreed by the 
said Court that this appeal be dismissed on 
the terms following,— that is to say, that it 
is declared |hat the appellant be at liberty 
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to nHleeni the pn>i)€ity, subject of •suit, by 
]>ayii)eui lo tlie plaintiff, i*e8{K>n(leut, witliiu 
three months from the dnio of this decree of 
the entire sum of money covered by the 
b«ind of tlie 11th July 1856 in the pluiut 
mentioned." 

The bond provided for the payment of 
17o Rupees without interest up to a certnin 
date, and, on failure of payment iu one 
lump sum OB that date, of the whole amount, 
but interest should run from the date of the 
bond. Now, if the intention of the Division 
Bench of the High Court had been to ex- 
clude interest, it would probably have done 
so either in specific terms or by using the 
word principal. We should have expected 
that the order would have been by payment 
of the principal sum covered by the band^ 
or the money advanced without interest. 
But when the words, entire sum of money 
covered by the bond, are used, it is quite 
clear that the decree means something more 
than the principal, and can only meau the 
principal together with the interest accruing 
thereon. 

We therefore reverse tlie judgments of the 
Courts below and decree the appeal, allowing 
to the decree-holder to include in executing 
his decree interest on the principnl sum of 
175 Rupees from the date of the bond to 
date of payment, and costs of all the Courts 
and interest thereon as already decreed, to- 
gether with costs of tliis appeal and all coats 
incurred in executing the decree. 

One gold mohur is allowed for Pleaders' 
fees iu this Court. 



The 16th July 1872. 

Present : 

The Hon'ble H. V. Bayley and W. Ainslie, 
Judges, 

Jurisdiction-^ Execution of Decree, 

Case Ko. 149 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye^ dated the 
8/ A Apfil 1872, reversing an order of the 
Subordinate Judge of that zillah, dated 
the 21th September 1871. 

Ishan Chunder Roy (Decree-holder), 
Appellant^ 

versus 

Tarruck Chunder Bhuttachaijee (Judgmeut- 
debtor), Respondent. 



Bahoo Sree Nath Dass for Appellant. 

Baboos Romesh Chunder Mitter and Nulit 
Chunder Sein for Respondent. 

Not an assumption merely^ but a clear finding of the 
fact upon evidence, whether the subject-matter of a suit 
was >¥ithin the jurisdiction of a Court at the time when 
tlie application for execution of the decree was made, 
h necessary to determine whether the Court has jurisdic- 
tion in the'matter. 

Bayley, J, — The question in this case is 
whether the subject-matter in dispute lay 
within the Civil jurisdiction of Rajshahye or 
the Civil jurisdiction of Pubua. The case 
was taken up, tried, and decided by the Sub- 
ordinate flu dge of Zillah Rajshahye : at that 
time it was not contended by any one, al- 
though the Court of the Subordinate Judge of 
Pubna was then in existence, that the Sub- 
ordinate Judge of Rajshahye had no juris- 
diction over the subject-matter iu dispute. 

The Judge states that the judgment- 
debtor pleaded in the Lower Court that the 
subject-matter of the suit was situate within 
the jurisdiction of the Subordinate Judge of 
Pubna. This is not correct. The statement 
of the judjrmeut-debtor was that his resi- 
; deuce wan at Pubna, and that he had some 
I other property there. The Judge records to 
j the effect that the cnse in 14 Weekly Reporter, 
' page 396, is iu all its facts and bearings pre- 
I cisely similar to the presetit case, that case 
I also being one in which the decree was made 
by the Subordinate Judge of Rajshahye and 
" execution proceedings arising out of lands 
in Pubna.^* This consideration might pos- 
sibly have led the Judge to an assumption, 
but an assumption only, that the lands iu this 
ciuie were in Pubna. This is not sufficient. 
There must be clearly a finding of the fact 
upon evidence whether the subject-matter of 
the suit was within the jurisdiction of the 
Subordinate Judge of Pubna at the time 
when the application for execution of the 
decree was made. If it lie found not to 
have been within tho Civil jurisdiction of 
Pubna, the Civil Courts of Rajshahye would 
alone have jurisdiction in the matter. 

The case is accordingly remanded to the 
Judge to be re-tried with reference to tlie 
above remarks. 

Costs uf this appeal will follow the result. 
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The 16fh July 1872. 

. Pretent : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Decree — Solehnamah^Fresh Sitit-^Lin^itatian, 

Case No. 153 of 1872. 

Miseellaneous Appeal from an order pais- 
ed by the Judge of Midftapore, dated (he 
27 tk March 1872, affirming an order of 
the Moonsiff of that district^ dated the 
Zrd Februaty 1872. 

Pitui Kristo Ghose (Decree-holder), 
Appellant^ | 

versus 

Sujeeun Singh and another (Judgment- 
deb tors) Respondents, 

Baboo Bhowanee Churn Dutt for 
Appellant 

Baboo Kumola Kant Sen for Respondents. 

Where a decree-holder enters with hU jadgment- 
creditor into a attlehtiamak or compromise under which 
the debtor arranges to i^ay a certain sum, and makes 
other conditions, the original decree gives place to the 
compromise^ which again can only be enforced by a 
fresh suit institated within the period of limitation. 

Kempy J, — The decree-holder is the appel^ 
lant in this case. It is admitted that the 
original decree was for Rs. 470. That de- 
cree is dated the 28th of November 1864. 
It is said that certain properties were attach- 
ed in 1866, but nothing appears to haAC been 
done by the decree-holder in execution of 
bis decree between 1866 and the month of 
March 1871. On the 8th of May 1868, a 
solehnamak petition, not a hishteebundee, 
but a compromise, was entered into by the 
parties. On that date, matters stood thus : — 
The original decree with interest had then 
swollen to Rs. 1,041-12, and it was found 
that, after crediting certain payments in part 
made by the judgment-debtor, Rs. 536 were 
due. For this sum the judgment-debtor 
entered into an arrangement to pay that sura 
of Rs. 536 within six monthn, pledging cer- 
tain properties ; the said sum of Rs. 536 to 
bear interest up to date of realization. 

The present application made in March 
1871 ie ihH to enforce the terms of that 
petition, but to enforce the terms of the 
original decree. In the tupseel of the peti- 
tion applying for execution, Rs. 470 is stated 
to be the amonnt covered by the decree, 
laterest on that sam is claimed from the 



9th of May 1868 to the 80th of January 
1871, amounting to Rs. 656-4, or a total of 
Rs 1,126-4. 

Now, if the decree-holder is proceeding to 
execute his origin td decree, he is barred, not 
only by tlie statute of limitation, inasmuch 
as he has done nothing to enforce that decree 
between 1866 and 1871, but he is also barred 
by tlie the terms of the solehnamah petition ; 
that petition clearly stipulating tha^ on the 
8th of May 1868, Rs. 536 only were due 
after certain payments made ; but the peti- 
tion of March 1871 makes no provision for 
these payments. If on the other hand he 
proceeds on the solehnamah^ that petition 
hnving been executed on the 8th of May 
1868, a suit to enforce the terms of that 
petition must be barred. We also think that 
the Lower Courts have taken a right view 
of this CHse, namely, that the btilance which 
was struck by the solehnamah executed on 
the 8th of May 1868, namely, Rs. 536, ex- 
ceeded the amount of the decree, aud that 
that lialant^e included interest on the original 
amount decreed and provided for compound 
interest upon that interest. The original 
decree is tlierefore altered by the terms of 
the solehnamah. If the judgment-creditor's 
claim under the solehnamah was in time, 
he would have to bring a suit to enforce that 
solehnamah ; not being in time, his suit is 
barred whether brought under the soleh" 
namah or in execution of the original deci*ee. 
The appeal is therefore dismissed with costs. 



The 17ih July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,^ Chief 
JustidCy and the Hon'ble W. Ainslie, 
Judge. 

Mortgage —Registration^ Decree (ynder s, 53 
Act XX 0/ IS6Q J —Priority—Attachment^ 
Sale— Act VIII of 1859 s. 270— '' Null and 
Void'' (s. 240.J 

Case No. 273 of 1871. 

Regular Appeal from the decision passed 
by the Subordinate Judge of Patna, 
dated the I2th September 1871. 

Gk)oroo Pershad Sahoo (one of the 
Defendants), Appellant^ 

versus 

Mussamut Binda Bibee, alias Nuthee, adopt* 
ive mother and guardian of Ram Kishen 
Panday (Plainiiff), Respondent. 

40 
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Baboo Sreenaih Doss for Appellant. 

Mr. C. Gregory for ReepoiKlent. 

Plaintiff had a first mortgage in 1866 of 8 annas of 
a certain mouzahf and a second mortgage in 1868 of 
the whole 16 annas of the same mouzali. In 1869 the 
mouzah was sold in execution of a decree obtained by 
her under s. 58 Act XX of 1866, upon her first 
mortgage, and purchased by defendant with notice of 
plaintiff's second mortgage. Prior to the first mortgage, 
the mouzah in question had been attached in IK64 in 
execution of decree by R and 6, who, on the strength of 
their attachment, were declared by the Lower Court enti- 
tled to be first paid out of the proceeds under s. 270 
Act VIII of 1869. 

Held that the defendant was not entitled to have the 
second mort^pge held void as against him, the words 
^ null and void" in s. 240 having been ruled to mean, not 
null and void as against every body, but null and void 
as against the attaching creditor ; but that the defendant, 
as purchaser under the sale of 8 annas of the mouiah, was 
entitled to have a priority over the second mortgage, it 
not being just and equitable that the plaintiff should be 
allowed to set aside her own act in getting the property 
sold under the first mortgage, and to set up the second 
mortgage against the first 

Couch, (7. J. — The suit in this case was 
brought for foreclosure of a roortgti^e and 
recovery of possession of sixteen anuas of 
Mouzah Mohuupore Pnreo, Perguimuh Slinh- 
pore Mouair, Zillah Patun, and entrj of 
name in the proprietary and malgoozaree 
register of the GollecU>rate, on ih« ground of 
a deed of mortgage dated the 26th of May 
1868, and forecloAure proceedings dated the 
27th of April 1871. 

The case of the defendant was tliat, on 
the Idth of July 1866, a mortgage of eight 
annns of the mouzah had been made by 
Ajrawul Singh to the plaintiff Biuda Bibee, 
and that a suit had been brought upon the 
mortgage instrument under Section 55 Act 
XX of 1866, and a decree obtained, by 
which it wns ordered that the suit be decreed 
to the plaintiff, and that the defendants do 
puy to the plaintiff from tlieir persons and 
tlie property pledged to them, the amount of 
the claim with interest at one per cent, per 
month on the principal from the date of suit 
to the dnte of payment. 

^ow, it was said that the Court in a suit, 
under Section 55 of this Act, had not power 
to order, as was done here, that the money 
should be paid out of the property which 
was mortgaged ; that the decree could only 
be for the payment of the money. However, 
the decree was in this form, and no objection 
appears to have been made to it. On the 
11th of February 1869, an attachment was 
issued upon it, and proceedings were tjiken 
to sell the property under the attachment. 
I^ow, on the 26th of May 1868, as we have 
already stated, the mortgage in respect of 
which (he piesent sail was brought, which 



was for Rs. 13,000, was made to Binda 
Bibee, and ou the 30th of March 1869, she 
presented a petition to the Cotirt in conse- 
quence of the impending sale of the property 
in execution of the decree obtained by her 
under Act XX of 1866. Her petition was 
this : '* Your petitioner prays that, when 
*'the auci ion-sale is held, the faet of 
**Es. 13,000 being due to your petitioner 
'' under tlie condiiiounl sale, and Rs. 683-2-6 
"on account of the money covered by the 
<* decree purchased by your petitioner, and 
*< the fact of your petitioner being in pos- 
*' session of the property, and the propertv 
*' being under attachment, be notified, so 
" that there may be no difficulty in recover- 
" iuK the money." Upon that an order was 
made that <* the auction-sale take place on 
'* the objections of the objectors being noti- 
'' (ied and this case be struck off the file ;** 
and the sale then took place. That appears 
from a proceeding which is dated the 15th 
of Jnne 1869 in the Civil Court of Pnina, 
in which it is stated that, *'on the dnte 
** fixed, the above mentioned property wns 
*' put up t<» sale for the recovery of 
" Rs. 2,012-7-8 on the conditional sale ; 
" cousideratioii-rtioney of Rs. 13,000 stated 
<' in the deed of the 26th of May 1868 in 
" favor of the decree-holder, being notified.^' 

Now, prior to the mortgage of the 8 annns 
to Binda Bibee, the whole of the property 
had been attached by decree-holders named 
Bughoobuns and Gropee Nath on the 10th of 
September 1864. That attachment was 
struck off the file on the 16th of March 1865, 
but was restored on the same day, and 
Bughobuns and Gropee Nath appear to have 
taken out a second attachment in March 
1869. Then, relying upon the attachment 
which had been restored to the file in March 
1865, they appear to have made an appli- 
cation to the Court with regard to the pro- 
ceeds of the sale, and an order was made on 
the 16th of August 1870. The parties to 
the proceedings in which that order was 
made were Rughoobnns and Gopee Nath, 
Binda Bibee, and Ram Surrun and others, 
heirs of Chowdhry Ajrawul Singh. After 
stating the proceedings, it was decided that 
Rughoobnns and Gopee Nath should be first 
paid out of the proceeds, under Section 270 
of the Code of Civil Procedure, 

Now, the effect of this was that, althoogh 

the sale was made under the attachment 

in the suit upon the mortgage to Binda 

I Bibee, and the mortgage for Rs. 13,000 was 

prior to that, and would not be void as 

\ against it, yet the application of the proceeds 
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was ordered us if the sale had really been 
made under the attacliment of Rughoobuns 
aod Gopee Nath. The sale should have 
)>een under their attachment bb against which 
ihe mortgage for Rs. 13,000 was void, 
and the sale would not have been subject to 
ic. We doubt whether the proceeding was 
a proper one, but we have not to determine 
that. The present defendant's case is this: — 
Hh says, ii is true I purcliased under an 
iittachment which was subsequent to the 
mortgage for Bs. 13,000 in respect of 
which the plaintiff brings this suit, but the 
"money whicli was realized from my purchase 
wns applied in satisfying the decree of 
Rughoobuns and Gopee Nath ; and as their 
Mttachment was previous to the mortgage for 
Rs. 13,000, I claim to have the benefit of 
it, and to have the mortgage held void as 
against me. 

Now, we think the defendant is not entitled 
to that. The decisions of this Qourt, which 
have been confirmed by the Judicial Com- 
mittee of the Privy Council, upon the con- 
struction of Section 240 of the Civil 
Procedure Codoi are, that '*null" and 
"void*' means not null and void as against 
every body, but null and void as against the 
attaching creditor. The decision does not 
go beyond this, that it shall be null and 
Toid as against the attaching creditor and 
persons who claim under or by virtue of his 
attachment — persons making title under it. 
Such a question as the present was not 
before the Judicial Committee, or before this 
Court in those cases, but the principle upon 
which they were decided would not entitle 
the present defendant to have the benefit of 
an attachment from which he does not derive 
his title. It is true that the Court has 
ordered that the proceeds of the sale should 
be paid to G^pee Nath, but that is a matter 
subsequent to his purchase. The mere 
application of the purchase-money does not 
make him a purchaser under that attachment. 
Therefore, as regards that 'part of the 
case, we think the defendant is wrong. 

Then there is another question in the case 
with regard to the 8 annas share which was 
mortgaged to Binda Bibee. Now, as we 
have said, the decree under Act XX of 1866 
authorized the sale of the mortgaged pro- 
perty to satisfy the debt, although wrongly, 
and the property was sold. Therefore 
Binda Bibee, the plaintiff, is ic the position 
of a person who has, by the process of a 
Court, had sold, under the mortgage, the 
eight annas share. We think it must be 
Cak en that she caused to be sold all which 



she had power to sell, and to give to the 
purchaser all which she had a title to. This 
would give to the defendant a priority over 
the subsequent mortgage for the Rs. 13,000 ^ 
and it is just and equitable that he 
should have the benefit of that, and that 
the present plaintiff should not be allowed,^ 
as it were, to set aside her own act in getting 
the property sold under the mortgage, and 
set up a subsequent mortgage against the 
mortgage to her of the eight annas share. 

The result is that the defendant is entitled 
to retain an eight annas share of the pro- 
perty, but that the plaintiff will have a 
decree as prayed for in respect of the other 
eight annas share.. And the parties will 
l>ear their own costs in both Courts. 



The 17 th July 1872. 

Present : 

The Hon'ble H, V. Bayley and W. Ainslie^ 
Judges. 

Acquiescence — Auctioti'purchaser — Limitation. 

Case No. 215 of 1872. 

Special Appeal from a decision passed hy 
the Subordinate Judge of Bhaugulpore^ 
dated the l^th September 1871, modify- 
ing a decision of the Moonsiff of BhaU" 
gulporcy dated the 25th May 1871. 

Sibdynl Ghose (Defendant), Appellant^ 

versus 

Gouree Roy and another (Plaintiffs), 

Respondents, 

Baboo Taruch Nath Dutt for Appellants. 

Baboos Nil Madhub Bose and Taruch Nath 

Sein for Respondents. 

An auctioo-porchaser is barred by implied aoquiee- 
cence from pleading that he is not bound by the acts of 
his predecessor if he does not question those acts at 
any time within twelve years from the date of his pur- 
chaser. 

AinsliCy J. — ^This is a soit to recover pos- 
session of a mangoe-tope, containing 47 trees 
standing on about 5 beeghas of land. The 
plnintiff claims under a habalah of the year 
1214 from the former proprietor of the 
estate, by which the Ryofee and Hahimee 
shares in the trees in question were sold to 
him. He also puts forward a document 
called a ehar-ehittee of the 24th of Assar 
1259, professing to be signed by the present 
defendant, who is an auction-purchaser of 
the estate at a sale for arrears of r^v^uue. ; 
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The Court below, holding that the defend- 
ant is bound by that char-chiUee^ has made 
an order in favor of the plaintiff, but has 
limited his claim to a certain extent ; that is, 
it has declared that plaintiff is to have pos- 
session of the trees and the lund on which 
they stand so long as the trees shall remain 
standing, and no longer. 

The defendant appeals, and the respond- 
ent has also raised objections under Sec- 
tion 348. The first question is whether ihe 
char-chiUee is sufficiently proved to bind 
the defendant. 

It appears that no evidence was given in 
support of it. The defendant hirosplf on 
oath denied its genuineness, and his son 
who was examined to prove it altogether 
declined to do so; from his manner the 
Subordinate Judge inferred that he was not 
giving true evidence. However, it is im- 
possible to say, because his evidence was 
doubted that the document is therefore 
proved: As matters stand, we think the 
appeal must be so far nllowed that we tire 
obliged to say that the Subordinate Judge 
has found on no evidence at all that the 
ehar'chillee is proved. This, liowever, is 
immaterial for the decision of the case, 
because there can be no question that the 
plaintiff holds under the deed of 1214, and 
has for upwards of sixty years been in actual 
possession of this mangoe orchard without 
paying rent to any person either for trees or 
land. It is quite possible that in some cases 
the rent might be made up of two parlSf 
one being for the land and the other for ilie 
trees standing upon the land : but in this 
case nothing of the kind is alleged. It 
appears on the finding of the Lower Appel- 
late Court that no rent whatever has ever 
been paid for this land since 1214, and that 
the only rent ever taken by the predecessor 
of the defendant was the Hakimee share of 
the produce of the trees, which he sold to 
plaintiff in 1214. Then the defendant says 
that as he is an auction-purchaser at a sale 
for arrears of revenue, he is not bound by 
the acts of his predecessor. Had he ques- 
tioned those acts at any time within twelve 
years of his purchase, possibly he might have 
done so successfully. But we find that he 
entered as auction- purchaser nearly twenty 
years ago, and that before the institution of 
this suit he took no steps to set aside the 
transaction of 1214, and we think that he is 
barred by implied acquiescence from setting 
np that plea in the pres^'ut suit. 

On the cross-appeal we are of opinion 
that 80 much of (he order of the Subordi- 



nate Judge as limits the enjoyment of the 
land roust be set aside, and that it must be 
declared that the plaintiff is entitled uncon- 
ditionally to be maintained in the enjoyment 
of the orchard which he has held free from 
all rent or incumbrances for the last sixty 
years. 

The special appeal is dismissed with costs. 



The 17th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover* 
Judges, 

Act VIII of 1859 s, 200— Execution of Decree 
(for particular Act) — Removal of ObftsruC' 
tions in Pathway. 

Case No. 133 of 1872. 

Afiscellaneouf Appeal from an order passed 
by the Jwlge of 2-\'Pergunnahs^ dated the 
26lh April 1872, ajfirming an order of 
the Moonsiff of Alipore^ dated the i^th 
April 1872. 

Bhoobun Mohtm Mundul and another (Judg- 
ment-debtors), Appellants^ 

versus 

Nobin Chund^r Bullub (Decree-holder), 
Respondent, 

Baboo Hem Chunder Banerjee for 

Apptfllttuts. 

Baboo Kalee Mohun Doss for Respondent. 

A decree for the performance of a particular act (.« g.^ 
the removal of certain obstructions in a pathway) can 
only be enforced under s. 200 Act VIII of 1859, by the 
imprisonment of the judgment-debtor, or the attachment 
of his property^ or both. 

Kempf J.— In this case the judgment- 
debtor is the appellant. It appears that iu 
Chyet 1276, a suit was brought by the ven- 
dor of the plaintiff* to remove certain ob- 
structions in a pathway ; these obstructions 
being described iu the plaint as a wall run- 
ning east and west, the foundation of a wall 
running north and south, and the closing of 
a pucca drain. Tlie pathway is described na 
being 60 haihs in length and 4 baths ia 
breadth. The plaintiff obtained a decree, and 
it is this decree which we have to construe 
and execute. The decree is to the foUowiug 
effecr, namely, "that the defendants do, witli- 
*' in six weeks after the service upon them of 
*^ this decree, remove the obsi ruction aud 
<< re-open the pathway or lane leading from 
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" the northwest end of the plaintiff's house 
*^ nortiiwards to a public road as the same 
" existed before the commencement of the 
** suit and as described in the plaint." This 
decree of the Court is therefore a decree for 
the performance of a particular act on the 
part of the defendants. Surh n decree, 
therefore, must be executed under the pro- 
Tisions of Section 200 of the Civil Proce- 
dure Code which enaets that, "If the decree 
" be for any specific moveable, or for the 
" performance of any contract, or for the 
" performance of any other particular act, 
" it shall be enforced by the seizure, if prac- 
** ticable, of the specific moveable and the 
•* delivery thereof to the party to whom it 
" shall hiive been adjudged," or, as in this 
case where the decree has been for the per- 
formance of a particular act, " by the im- 
" prisonmeut of the party against whom the 
'* decree is made, or by attaching his pro- 
*' perty, and keeping the same under atttich- 
" ment until further order of the Couri, or 
** by both imprisonment and attachment, if 
*• necessary." 

The Lower Appellate Conrt in its judgment 
says that the judgment-debtor has for months 
been able to keep the decree-holder out of 
his rights by trying every manoeuvre possi- 
ble in the execution department. The Judge 
then goes on to say that the case has been 
before his predecessor twice in appeal, and 
that on both occasions the order of the first 
Court was upheld. He then animadverts on 
the conduct of the pleader who appeared 
before him, and of the Ameen deputed to 
execute the decree ; and he then states that 
the objections of the debtor had been fully 
considered by his predecessor and that the 
appeal mnst be dismissed with costs. 

In special appeal, it is contended that the 
decree simply ordered the performance of a 
particular act by the defendant, and that the 
Courts below had no authority under the de- 
cree and the Procedure Code to order the 
destruction of the building by the Nazir of 
the Court. 

We think that this objection must prevail. 
Under the Section the only way in which 
this decree can be executed is, as already 
observed, by the imprisonment of the party 
against whom the decree is made, or by at- 
taching his property, or by both imprison- 
ment and attachment of property if ne- 
cessary. 

The order of the Judge must, therefore, 
be reversed and this appeal decreed, but 
without costs. 



The 19th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Jurisdiction — Small Cause Court — Special Ap* 
peal — Damages— Unsuccessful Claim to attach^ 
ed Property— Payment to save Sale. 

Case No. 1276 of 1871. 

Special Appeal from a decision passed by 
the Judge of Heerbhom, dated the 31 si 
July 1871, reversing a decision of the 
Moonsiff of Chowkey Kandrahy dated the 
26th March 1871. 

Poorsutiura Chunder «nd others (Plaintiffs), 
Appellants^ 

versus 

Gour Soonder Pnn<ley imd others (Defend- 
ants), Respondents. 

Baboo Motee Lall Mookerjee for Appellants. 

Baboo MohineeMohuu Hoy for Respondents. 

A suit for money paid bv an nnsaccessful claimant, 
under Section 246 Act VIII of 1859, in order to save 
from sale his siiare of an estate which had been attached 
in execution of a decree, is in reality a suit for damages, 
and (the value being below 500 rupees) is in the nature 
of a Small Cause Court suit in which no special appeal 
will lie. 

Glover^ J. — We think that this special 
appeal must be dismissed with costs on the 
preliminary objection which is made by the 
vakeel for the special respondent The 
plaintiff, it appears, bought a smiill fraction 
of an estate from one of the defendants ; 
another of the defendants attached that 
share in sutisfiictiou of a decree of his own, 
on which the plaintiff made a claim under 
Section 246 of the Code of Civil Procedure, 
and obtnined its release. The defendant 
took out execution ngnin afterwards against 
the same property, and the plaintiff agaiu 
put in a claim, but this time wns unsuccess- 
ful, and in order to save his property from 
sale, the plaintiff had to ptiy the sum due 
under the decree, namely, 359 rupees. 

He now sues to recover the^e 369 rupee?. 
It is clear, we think, that this is a suit for 
damages, the plaintiff, by thatpajment, having 
been endamaged to the extent of 369 rupees, 
in order to secure from sale the propeny 
which he had purchased, and this being so, 
and the value being under 600 rupees, thn 
suit is in the nature of a Small Cause Court 
suit, and no special appeal will lie. We 
have beeu referred to a case iu Vol. VII, 
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Weekly Reporter, pnge 383, but thnt was 
an entirely different case. In tiiat caee it 
was ruled that a auit for contribution was 
not in the nature of a Small Cause Coart 
suit ; but this is a case of un entirely 
different nature. 



The 19th July 1872. 

Present: 

TheHon'ble F. B. Kninp and F. A. Glover, 
Judges, 

Jurisdiction (of Civil Court) — Mngintrnte^s 
Order under s. 320 Code of Criminal Proce- 
dure — Right of Water — Possession, 

Case No. 197 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Hooghh/, dated 
the 1 1 th September 1871, n firming a 
decision of the Moonsiff of Oolooberiahy 

. dated the 2K)th February 1871. 

Bum Kristo Sircar (one of the Defendants), 
Appellant^ 

versus 

Sheik KjiIoo and others (Plaint iffs), 
Hespondents, 

Baboo Hem Chunder Banerjee 
for Appellant. 

Baboos Sreena/h Doss and Bhowany Chum 
Dfftt for Respondeuts. 

A suit to get rid of the effect of an order passed by a 
Deputy Magistrate under s. 32U Code of Criminal Pro- 
cedure, declaring a certain river to be a public thorough- 
fare, and to have it declared that plaintiffs are entitled 
with others to use the water of the said river by raising 
bunds or dams in the bed of the stream as heretofore, 
will not lie in the Civil Court, the only way in which 
the Deputy Magistrate's order can be got rid of in 
the Civil Court being by distinct proof of plaintiffs' title 
to exclusive possession of the right of water claimed. 

Glover, J. — The point involved in this 
case is one of considerable impiutance, and 
we have taken time to consider what our 
decision should be. 

The plaintiffs come into Court to get rid 
of the effect of an order passed by the 
Deputy Magistrate under Section 320 of the 
Criminal Procedure Code, and lo have it 
declared that they are entitled with others 
to use the water of the Kanoonuddee, by 
raising bunds or dams in the bed of the 
stream as heretofore. 

And the first question is whether such a 
suit will lie iu the Civil Court. 



The objection was taken by the defendant 8 
in both the Courts below but was decided 
against them, as it appears to as, without 
any clear understanding on the part of either 
Moonsiff or Subordinate Judge as to what 
the nature of the objection was. The 
Moonsiff says that, inasmuch as Section 
320 provides for a suit in the Civil Court 
to establish rights against an order passed 
by a Criminni Court, therefore the present 
suit lies, and the Suboi*dinate Judge com^^s 
to the same conclusion iu even a more sum- 
mary manner. 

We are of opinion that the objection is 
a vnlid one, and must be allowed. 

The Deputy Mugistraie who decided the 
case under Section 320 Code of Criminal 
Procedure against the present plaintiffs, diJ 
so on the gn»und that the Kanoonuddee was 
a running stream open to the use of all, and 
that the plaintiffs had no right to dam it up 
to the exclusion of the public. 

This decision may have been right or 
wrong, but it was one which the Deputy 
Magistrate was competent to give, and under 
Section 320 the only way in which it could 
be got rid of was by the plaintiffs proving 
in a competent Court, i, e., Civil Court, that 
they were entitled to exclusive possession 
of the right of water claimed. 

The only question, therefore, which the 
Civil Court could determine and by its 
determination do away with the effect of 
the Deputy Masristrate's order, was the right 
to "exclusive" possession. It could not 
nullify the decision under Section 320 by 
declaring that the plaintiffs had some kind 
of a right in the water of the river, hut 
only by judicially finding that the right 
claimed was supreme, and that no one else hud 
any right at all. 

Now, in this case the plaintiffs have not 
cLiimed and do not claim any '* exclusive "^ 
right ; all that they ask for is a share of tfie 
water ; they do not even claim the privilege 
of entirely damming up the channel, for they 
allege that side openings were always per- 
mitted by which water could pass down 
stream to the occupants of villages situated 
below. 

The plaintiffs, moreover, declare that the 
inhabitants of several other villages are 
interested in the right claimed. 

There can in fact be no doubt that the 
right sought is not in any sense an exclusive 
right, nor has any attempt been made to 
prove that any such right ever existed. The 
Deputy Magistrate has declared the river 
to be a public thoroughfare in the rarns and 
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open to the use of the pahlio ot all times, 
and the Civil Court cannot interfere with 
that order, or declare what is decreed to be n 
public highway, a private appanasse, without 
distinct proof of the exclusive title of the 
parties claiming. 

In this case the plaintiffs set up no such 
title, and the Civil Court therefore could not 
entertain the suit. 

The appeal is allowed, and the decrees 
of the Courts below reversed. Under the 
circumstances, however, we shall make no 
order as to costs. 



The 19th July 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, Sir 
Barnes Peacock, Sir Montague E Smith, 
Sir Robert P. Collier, and Sir Lawrence 
Peel. 

Evidence — Witness in other cases (Credibility 
of). 

On Appeal from the Sudder Court at Agra. 

Lall Beharee Lull 

versus 

Mu^snmat Gopee Beebee and others. 

The Privy Council, referring to the generality of the 
Priocipal Sudder Ameen*s obflervations as to certain wit- 
nesaes having; given evidence in other cases, observed 
that, though it was a legitimate objection to a man*s 
credit that be was a professional witness, yet to state 
broadly and generally that a witness had given evidence 
in other canes, and therefore became unworthy of credit, 
oould only tend to increase the indisposition of respecta- 
ble persons to come into Court as witnesses, which was 
one ol the social evils of India. 

Their Lordships are of opinion that no 
special ground has been shown on which this 
ca84» ought to be excepted from the general 
rule nj^ainst disturbing the concurrent judg- 
ments of two Indian Courts upon a pure 
qijfStiou of fiict ; that if this w^re treated as 
ao excnptional one it would be difficult to 
apply t\\ki rule to any future case. 

'l*he appellant brought his suit to oust the 
parties in pi^ssession on the ground that he 
became entitled to the property, as next heir, 
on the death of one Bowanee Pershad, who 
died in August 1855. To make out his title 
be had to establish two facts : first, that he 
stood to Bowauee Pershad in the rehitionship 
that he alleged ; and, secondly, that being 
joint in estate with Bowanee Pershad his 
title a« nearest male heir overrode the rights 
of the respondents, the widows of Bowimee 
Pershad, and of his two brothers who pre- 
deceased him. 



The first issue has alone been tried, and 
both Courts have found that upon it the 
appellant failed to prove his title, which was 
founded on the allegation that he and Bow- 
anee Pel shad were descended from a common 
ancestor, one Lalloo Mull, the former being 
the grandson, the latter the great-grandson 
of that person. 

It may be observed that the appellant came 
into Court with a considerable presumption 
against him, arising from the fact that he 
had slept on his alleged rights, and failed to 
bring his suit for twelve yeais after the deci- 
sion of the Collector in the proceeding for 
the mutntion of names, wherein this question 
of heirship was raised. 

Both Courts have concurred in treating 
the oral testimony adduced by him as un- 
trustworthy. They have weighed the effect of 
the proceeding before the Magistrate in 1844, 
and of the circumstances proved concerniHg 
the dwelling-houses of the parties, and have 
come to the conclusion that these ought not 
to turn the scale iu the appellant's favour. 
It is obvious that the weight to be given to 
the latter circumstances is a question which 
Judges in India are far more competent than 
their Lordships can be, to determine. 

Their Lordships, moreover, are prepared 
to say that, if they were trying the case as 
a Court of first instance, they would have 
thought, upon the evidence before them, that 
the appellant had failed to prove his title as 
alleged, though they might have hesitated to 
I assert that there was no relationship between 
the parties, or that the case of the defend- 
ants on that point was wholly true. 

In these circumstances they can only hum- 
bly advise Her Majesty to dismiss Uiis ap- 
peal with costs. 

They wish further to observe, with refer- 
ence to the elaborate and ingenious criticism 
to which the judgment of the Principal 
Sudder Ameen has been subjected in this 
case, that the only ohjection to that judgment 
which they wouhl be inclined to take, is to 
the generality of his observations as to cer- 
tain witnesses having given evidence in other 
cases. 

It is no doubt a legitimate objection to a 
man's credit that he is a professional witness; 
but to state broadly and generally that a 
witness has given evidence in other cases, 
and therefore becomes unworthy of credit, 
can only tend to increase that indisposition 
of respectable persons to come into Court as 
witnesses, which is one of the social evils of 
Lidia. 
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The 20th July 1872. 

Present : 

The Hon'ble P. B. Kemp and F. A. Glover, 
Judges, 

Review of Predecessor's Judgment — Second 
Application after 90 Days — Jurisdiction, 

III the matter of 
Sreeiiath Cho^dhry, Petitioner^ 

versus 

KritJUtQ Moyee Dossee, Opposite Party, 

Baboo BamaChurn Banerjeefor Petitiouer. 

Baboo Ramanath Bose for Opposite Party. 

Where a second application for review of a judgment 
passed by a Sub-Judge was admitted by his successor 
after the expiry of 90 days from the rejection of the 
first application, withoat a finding that an^ just and 
reasonable cause was shown for such admission, held 
that the Subordinate Judge, in rerersing the decision of 
his predecessor, had acted without jurisdiction. 

Kempf J, — This role mast be made 
absolute. It appears that the origioal de- 
cision in this case was passed od the 3rd 
of September 1870. On the 22nd of April 
1871^ an application for reriew of that judg- 
ment was rejected, aud on the 26th of July 
1871, or more than 90 days after the former 
application being rejected, a second appli* 
cation was made to another Subordinate 
Judge, who, on the 25th of January 1872, 
admitted the review, and reversed the deci- 
sion of his predecessor, namely, the decision 
of the drd of September 1870. We think 
that the Subordinate Judge hod no jurisdic- 
tion to entertain the application for review 
presented on the 26th of July 1871, under 
the Full Bench ruling reported in Volume 
IX Weekly Re|>orter, page 181. The ap- 
plittation in question not having been made 
within 90 days from the date of the order 
against which it was preferred, and the Lower 
Court having failed to find that any just 
or reasonable cause was shown for the ad- 
mission of the review after the expiry of 
90 days, therefore, according to the ruling of 
the Full Bench which has been followed in 
another decision published in Volume XI, 
page 22, the Subordinate Judge, in reversing 
the decision of his predecessor, acted without 
jurisdiction. His decision must, therefore, 
be reversed with costs. 



The 20th July 1872. 

Present : 

The Hon'ble F. B. K-mn and F. A. Glover, 
Judges. 

Appellate Court-^ Costs of first Court, 

Cise No. 2 of 1872. 

Applieotion for review of judgment passed 
on the 7t/i of March 1872 in MisceUaM- 
ous Appeal No. 17 of 1872. 

Moihoora Molmn Roy and others (Decree- 
holders), Petitioners^ 

versus 

Hury Kishore Roy and others (Objectors), 
Opposite Party. 

Mr, Lowe and Baboo Sreenath Batierjet 
for Petitioners. 

Baboon Door g a Mohun Dass and NullU 
Chunder Sein for Opposite Party. 

Section 860 Act VIII of 1859 only reaoires tbe Jodge 
of an Appellate Court to sute ia his aecition bj what 
parties (and in what proportions if necessary) the costi 
of the oriuinal suit, which he must take for granted, are 
to be paid; but not to go into particulars, or append 
to his judgment a schedule setting forth the differwt 
items which moke up the costs of the first Court. 

Decbion in 17 W. R., 445, set aside on review. 

decided by as 
favor of the 



Glover J. —This case was 
on the 6th of March last in 
objector (judgment-debtor). 

We have since had the case re-argued on 
review, and are of opinion that our former 
decision as to the necessity of specifically 
mentioning in the schedule of the Appellate 
Court's decree, the costs that were to be 
paid in respect of the original suit in the 
Court of first instance was wrong. 

Section 360 Code of Civil Procedure does 
not do more than require the Judge of the 
Appeal Court to state in his decision by what 
parties (and in what proportions if necessary) 
the costs of the original suit are to be paid. 
He is not bound to go into particulars, or ap- 
pend to his judgment a schedule setting forth 
the different items which make up the costs 
of the first Court. He takes the amount 
of costs for granted — indeed he could not da 
otherwise — and decides who is to pay them. 

Tliis the Judge undoubtedly did, and on 
further consideration we think that this was 
all that the law bound him to do. 

The decree of this Court of the 6th of 
March last is set aside, and a fresh decree 
passed, upholding the Judge's decision of 
the 2nd October 1871. and dismissing the 
special appeal No. 17 of 1872 with costs. 
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The 22ad July 1872. 

Present: 

The Hon'ble Sir R. Couch, Kt^ Chief 
Justice^ aud the Hon'ble U. V. Bay ley, 
Judge. 

Issufi — Atermentf — Admission — Jurisdiction — 
Mortage Lien {Enforcement of) — Suit for 
Immoveable Property, 

Case No. 143 of 1871. 

Begular Appeal from a decision passed by 
the Subordinate Judge of Bhauguipore, 
dated the IZth April 1871. 

Musst. Ahmedee Bh^uih and others 
(Defeiiduuifi), Appellants^ 

versus 

Dabee Persaud and others (Plaintiffs), 
Respondents. 

Mr. C. Gregory and Moulvee Murhamut 
Hosscin for Appellants. 

Baboos Sreenath Doss, Mohesh Chunder 
Chowdry, und Dabendro Narain Bose 
for Respondents. 

Averments upon which no issue is framed most be 
taken to be admitted. 

A suit for the enforcement of a mortgage lien and for 
a decree that the money due be realized from the pro- 
perty, is a suit for immoveablo property, and must be 
brought in the Court within the jurisdiction of which the 
property is situated. 

Couch, C J. — This appeal muat be dis- 
missed. The decree of the Lower Court is 
right. We think we must take it that the 
mortgages under which the plaintiff claims 
were really executed, and were bond fide 
trmnsactions, because, supposing that the 
words in the defendant's written statement, 
*' the mortgages created by those bonds are 
*^ iDsufficieut and uujast," may be read as a 
denial of the making of the mortgages, and 
as raising a question of the bond fides of those 
traosnctions, we must see what was done at 
the settlement of issues. If the defendant 
really intended by this portion of the written 
statement to raise such a question, she might 
have requested the Lower Court to frame an 
issae upon it. The plaintiff would then 
have had notice of such a question being 
raised, and might have produced evidence 
apoo i^9 sod satisfied the Court that the 
mortgages were bond fide transactions. As 
no sneh issue was raised at the first hearing, 
we must take it that such a case was not put 
forward by the defendant so as to make it 
neceMATj for the plaiuiiff to give any evi- 



dence on the point. It was said by the 
Judicial Committee in a suit tried before the 
Code of Civil Procedure, 9 Moore, 301,* that 
they cannot apply to pleadings in Indian 
Courts the strict rule tliat averments not 
traversed must be tuken to be admitted, but 
where in a suit tried under that Code issues 
have been settled, averments upon which no 
issue is framed should be tnken to be admit' 
ted, as the Court, before proct^eding to frame 
and record the issues, is directed to enquire 
and ascertain upon what question of law or 
fact the parties are at issue. If there is any 
mistake ur omission, the Court may, at any 
time before the decision, amend the issues or 
frame additional issues. The defendant there- 
fore cannot now take the objection and by his 
pleader say, *' the deeds were not executed 
'* at all ; there is not a tittle of evidence on 
" the reoord to show that they were exe- 
** cuted." To allow such an objection to be 
tnken now would lead to great injustice. 
We must take it that the mortgages on which 
the plaintiff claims are good, and that the 
question between the patties was tliatypon 
which the Subordinate Judge has decided. 
The case therefore resolves itself into this. 
The plaintiff has a right as mortgagee. 
The defendant is a purchaser under a sale 
in execution of a decree of the Patoa Court. 
It is admitted that the property sold was 
not within the local limits of the Patua 
Court. Although that Court might make a 
decree for the payment of the mortgage-debt 
against the mortgagor personally, and might 
execute that decree by sending it to the 
Bhnuc;u1pore Court, where the mortgaged 
property was, and having it attached, yet it 
could not make a decree declaring the liabi- 
lity of the mortgaged property. The tide 
conferred by the sale in execution of the 
decree, was not a title under the mortgage, 
but under an attachment in execution of a 
simple money-decree. A suit for the en- 
forcement of a mortgage lien, and for a de- 
cree that the money due be realized from 
the property, is a suit for immoveable pro- 
perty, and must be brought in the Court 
within the jurisdiction of which the pro- 
perty is situated, namely, the Btiau^ulpore 
Court. Tlie defendant is not in the position 
of an assignee of the moriga<»e to Lnoif Ali 
Khan. \i she were, the question should be 
one of priority of mortages as between her- 
self and the plaintifl ; and if she had a pri- 
ority, it would be only in respect of Rs. 1,000 
as regards one of the properties. 

♦ 2 W. R., P. C, 19 ; Suth. P. C. Cases, 486. 

41 
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As the Cfiae stauds the decree of the 
Subordinate Judge is a right decree, and the 
appeal must be dismissed with costs. 



The 23rd July 1872. 
Present: 

Thft Hon'ble Sir R. Couch, Kt.y Chief 
Justice, and the Hon'ble H. V. Bajley, 
Judge. 

Procedure — Misjoinder — Multifariousness^^ 
Issue. 

Cnse No. 277 of 1871. 

Begular Appeal from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 6th September 1871. 

Imrit Nath Jha (Plaintiff), Appellant^ 

versus 

Baboo Roy Dhunput Singh Bnhndoor and 
others (Defendants), Respondents. 

T he Advocate- General nnd Baboo Taruch 
Nath Sein for Appellant. 

Mr. R. T. AWm, Baboo Sreenath Dass. 
and Moonshee Mahomed Yusoof for Re- 
spondents. 

Where a talookdar broaght a suit against the zemin- 
dar and the seyeral purchasers to set aside the sales to 
them respectively of five putnee talooka sold for arrears 
of rent due toparately upon eacli« and the defendants at 
the earliest possible time put in a plea of misjoinder, 
the Judge not only found an issue upon it, but other 
issues upon the question of fact involved in the suit, and 
after taking the evidence upon the different issues, dis- 
missed the suit upon the ground of misjoinder. Hklo 
that the Judge was right in having done so. 

Couch, C. /.—The plaintiff in this cnse 
held five tulookaa under five putnee pottahs 
from the same zemindar, tind it appears from 
the ndmissiou of the plaintifi's pleader, the 
correctness of which is not disputed, that 
these were separately sold for arrears of rent 
due separately upon each. The plaintiff now 
sues to set aside the sales, and to be restored 
to the possession of the property. 

Now, as regards the zemindar defendant, 
there were five separate causes of action ; 
there was a cause of action in respect of each 
talooka. Although one or more than one 
might have been properly sold, it by no 
means followed that uU were. 

If it were not necessary to join other per- 
sons iu the suit, it would be a case in which 
the Code of Civil Procedure would have 
allowed one suit to be brought, because sepa- 
rate causes of action by and against the 



same parties may be joined in the same suit 
subject to the entire claim being within the 
jurisdiction of the Court, but here it was 
necessary to join the other defendants who 
were purchasers of different talookns. With 
regard to them the causes of action and the 
plaintiff's right to recover possession of the 
property were separate. Here we have, ns 
against the defendants, the purchasers, sepa- 
rate suits npon separate causes of action put 
into one suit, and the decisions of this Court 
are clear that this is not proper. Sir Barnes 
Peacock in the Full Rpnch Ruling reported 
at page 16, Vol. VIII W. R., gives reason?, iu 
which we concur, why it should not be allow- 
ed ; and he says that, when a plaiut of this 
nature is presented, it ought to be rejected. 
Here the plaint was not rejected. The de- 
fendants were not present at that stage of 
the suit, and could not take the objection. 
The plaint having been received, all the 
defendants at the earliest possible time, in- 
cluding the zemindar, objected that they 
ou^ht not to be joined in one suit. The 
objection being taken, the Judge property 
framed issue upon it. He not only 
framed that issue, but other issues upon the 
questions of fact involved in the suit. We 
are not prepared to say that this was an 
erroneous course. The Jnd^e might have 
felt doubtful whether his decision on the 
point of multifariousness, if appealed against, 
would stand, and if it did not, the cnse 
would be remanded to be tried on its merits. 
Probably he thought the better course was 
to take the evidence bearing upon the dif- 
ferent issues, and then to give his judgment. 
Having done this he decided, as he might 
have done in the first instance, that the suit 
ought to be dismissed upon the objection of 
misjoinder. It was contended by the learne<l 
Advocate- General that the Judge, having 
taken the evidence, ought not to have dis- 
missed the suit upon that objection ; that 
apparently no mischief had been done bj 
joining the parties in one suit ; and that the 
present respondent should not be allowed to 
retain the decision which has been given in 
his favor. We think this argument cannot 
have effect. The respondents had no pow^er 
to compel the Judge to try singly the issue 
whether there was a misjoinder of claims. 
If he thought it proper to take evidence 
npon all the issues, the respondents could not 
prevent it. It is said that they could have 
come to this Court, but this Court cerraiulj 
would not, in the exercise of its superviaiu^ 
power, interfere in that stage of the proceed- 
ings. The defeudauts took the ohjectioa at 
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the proper time, and the judgment which the 
Judge gave after hearing the evidence must 
be coDBidered as if it was given at the pro- 
per time, and as if he had rejected the plaint 
on its being first presented to him. When a 
plaint which ought to be rejected is received 
hj the Court, and it is afterwards found that 
the plaint ought to have been rejected, the 
proper course is to dismiss the suit as has 
been done here. Then, as regards any costs 
which the plaintiff maj liave been put to by 
tlie taking of the evidence, it seems that, 
affer the objection of misjoinder had been 
taken by the defendants, and an issue raised 
upon it, the pleader for the plaintiff deliber- 
ately insisted on his right to proceed in this 
suit against all the separate purchasers. 

We dismiss the appeal and confirm the 
judgment of the Lower Court with costs. 
Our judgment will not prejudice the right 
of the plaiutiff to bring his suit in the pro- 
per form. 



The 24th July 1872* 

Present : 

The Hoo'ble F. A- Glover and Dwarkanath 
Mitter, Judges. 

Charter e. 15 — Power of High Courts 
Jurisdiction, 

In tbe matter of Issnr Chunder Poddar, 

versus 

Shoshee Dhur Sen, Opposite Party. 

Baboo Mohendro Lai Mitter for Peti- 
tiouer. 

Baboos Bhowanee Chum Dntt and Bung- 
shee Dhur Sen for Opposite Party. 

Per Glover^ J^— The High Court will only interfere 
under a. 15 of the Charter when it is shown that a Lower 
Court has either declined or has improperly exercised 
joriBdiction. 

Glover^ •/. — We think that this rule should 
be discliurged wiih costs. There are many 
circumstances connected with the decree- 
holder'a action which would of themselves 
make it extremely doubtful whether this 
Court would be justified in exercising its ex- 
traordioary powers under Section 15 of the 
Charter iu his behalf, but it is not necessary 
to decide the question on this point. 

This Court will only interfere under Sec- 
tion 15 when it is shown that a Lower Court 
has either declined or has improperly exer- 
cised jurisdiction. And the Mouusiff did 



neither. He may have been wrong in his 
view of the law, but he did not refuse 
jurisdiction. He held that the tenure, having 
been already sold previous to the decree- 
holder's decree, could not be re-sold in execu- 
tion, but that he had no jurisdiction to order 
the sale, if such sale was le^ai. 

The point has on more than one occasion 
been decided by Division Benches of this 
Court (XI Weekly Reporter, pages 23 and 
402). 

We may remark that, in this particninr 
case, the petitioner had a complete remedy 
under the provisions of Regulation VIII of 
1819. 

Mitter, J. — I concur in discharging this 
rule. The circumstances of the case are not 
such as to justify our interference under Sec- 
tion 15. I express no opinion upon the limits 
of our jurisdiction under that Section. 



The 24th July 1872. 
Present : 

The Hon'ble Sir Richard Conch, Kt, Chief 
Justice, and the Hon'ble H. V. Bayley, 
Judge. 

Sale in Execution — Auction-purchaser-^ Inchoate 
Owner (Payments made by) — Priority. 

Cases Nos. 210 and 232 of 1871. 

Regular Appeals from a decision passed 
by the Subordinate Judge of BhauguU 
pore, dated the 4th July 1871. 

Rajah Hossein Buksb Khan (Defendant), 
Appellant, 

versus 

Baboo Roy Dhunput Sing Bnhadoor (Plain- 
tijQP), Respondent. 

Mr. C. Gregory for Appellant. 

Mr. R. T. Allan and Baboos Sreenath Doss 
and Rashbeharee Ghose for Res pou dent. 

Plaintiff, the inchoate owner of an estate purchased 
by him at a sale in execution of a decree against 
it, was held justified, whilst the proceedings with 
regard to the validity of the sale were pending, in 
preserving the estate £rom sale to another, whether for 
arrears of Government revenue or for the amount of a 
decree for which the estate had been attached, and when 
the sale to him was set aside and restored to A, entitled 
to be repaid any amounts bond Jide paid by him for the 
preservation of the estate. If A made any arrangement 
with tnohtirrweedars by which the latter stipulated to 
pay the Government revenue for him, plaintiff could not 
recover from the mokurrureedarSj there being no ijriority 
between him and them. His remedy was against A, 
who agaia had his rom«dy against the mokmrm^SSdars. 
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Couch, C,J. — Thb ease of the pluiutiflf io 

this suit was that, on the lOih December 

1869, he became tiie purchaser of an S-annb 

share in Pergunnah Kujrah, which was sold 

bj the Court at an auction-sale Id execution 

of a decree obtained by Motee Lall Dhor 

against Maharanee Wnzeerunnissa, and after 

her demise against the defendant Bnjah 

Hossein Buksh Klian, and that an objection 

was preferred by Rajah Hossein Buksh 

Khan to the validity of the sale, and tlie 

case remained pending fof a long time, and 

that whilst the case was so pending, the 

8-unna siinre was about to be sold for a renli- 

zaiiou of Government revenue, and, pluintifi 

paid the instalments of revenue for the 

months of January, March, and June 1870, 

the details of which are given at the ends 

of the plaint. The pltunt also stated that^ 

during the pendency of the proceedings 

with regard to the validity of the sale, the 

8-anna share was advi rtized for sale by the 

Court of the Moonsitf of Soorujgurrah in a 

suit in which a decree had been obtained by 

Bum Prosad Dass ; and the plaint iff, in 

order to protect the estate, made an objection 

to that sale, but the objection having been 

disallowed, he, in order to prevent the sale in 

that execution, had paid the amount of that 

decree. The sale to the plaintiff was set 

aside by an order of the Court made ou the. 

Idth of August 1870, and he claimed to be 

repaid by the defendant Rajah Hossein 

Buksh Khan the money which he had «o 

paid. 

There is no dispute with regard to the 
above facts. We will presently notice the 
defence set up in the written statement. The 
plaintiff by his purchase at the auction-sale 
had acquired an inchoate right to the pro- 
perty. If the sale had been confirmed, he 
would have become the absolute purchaser ; 
and while the proceedings with regard to the 
validity of the sale were pending, he was 
justified, although he might not be bound, to 
protect the estate by paying the Government 
revenue which was due, and for which, had it 
not been paid, the estate would have been 
sold, and thus lost either to himself or Rajah 
Hossein Buksh Khan according to the result 
of the proceedings on the objection to the 
validity of the sale. So also witii regard to 
the payment of the amount of the decree for 
which the estate had been attached. If that 
Buin had not been paid, the estate would have 
been sold. The payments made by tlie 
plaintiff were payments which he might fairly 
mnke in order to preserve the estate; and 
lirben the sale was set aside, and the property 



restored to Rajah Hossein Buksh Khan^ he 
ought to be repaid by t^e latter. 

The. defence set up by the written state- 
ment was that the liability for the payment 
of the Government revenue was on other 
persons, it being alleged that, with regard to 
6 annas, there were tnokurrureedarg; and with 
regard to 2 annas, there was a purchaser. 
Now the proposition that the liability of the 
payment of the Government revenue was on 
the mokurrureedari cimnot be supported. It 
is true that, as between Rajah Hossein Buksh 
Khan aud the mokurrureedars, they bound 
themselves to pay the Government revenue, 
but the person liable to the Government and 
who was bound to it to pay the revenue was 
Rajah Hossein Buksh Khan. He might, in an 
arrangement made with the mokurrureedan, 
stipulate that they should pay the revenue 
for him ; and if they did not pay it, he would 
have a remedy against them for not perform- 
ing their agreement. The position then, 
with regard to the Government revenue, was 
this : — The plaintiff being, as we have said, the 
inchoate owner of the estate, might pay it in 
the same way as Rajah Hossein Buksh Khan 
might have done; aiid if the latter is now made 
to repay to the plaintiff what he paid, he will 
have a right to get an allowance for it in his 
account with the mohurrureedarSy and will not 
be ultimately a loser. The t>l*intiff cannot 
recover from the mokurrureedars the sum 
which he has paid, because there is no priority 
between him and them, whereas IJiere is 
between the mokurrureedars and Rajah 
Hossein Buksh Khan. Therefore the plaintift 
ought to be repaid anything that he has 
honestly paid for the preservation of the 
estate. 

With regard to the purchase of the 2-anna 
share, it appears that Rajah Hossein Buksh 
Khan succeeded in setting aside the sale 
of that 2-anna share to the person who, he 
now says, is the purchaser. Certainly it 
is not competent for him in this suit to set 
up that there is a purchaser of that when 
he himself had the sale set aside, and was 
restored to the possession of the property. 
If seems to us that the plaintiff is fairly and 
equitably entitled to be reimbursed the Bom 
which he has paid. 

A question has been raised in the other 
appeal. No. 232 of 1871, whether the Lower 
Court was right in refusing to allow to the 
plaintiff the amount which had been paid 
by the mokurrureedars because the deoree 
which has been made is only for the balance 
after deducting the sum which had been 
paid by them. We have already pointed oat 
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the reason why this ought not to be done. 
The plaintiff paid the money, and appears to 
have paid it bond fide. He was not bound 
in the position in Which he was as the in- 
choate owner of the estate to wait tiJi the 
last moment, in order to see whether the 
mokurrureedars would pay, and thus run the 
risk of the property being sold for arrears of 
the Government revenue. We do not say 
that he would have been liable for the estate 
being sold if the Government revenue had 
not been paid, but the possibility of his being 
liable would justify his making the payment. 
We think, therefore, that the appeal ought to 
be allowed for ihe full sum which the plaintiff 
has paid. Rajah Hossein Buksh having his 
remedy against the mokurrureedars. 

The result is that the decree of the Lower 
Court will be altered by substituting for the 
amount awarded by the decree the sum of 
Ba. 5,963-7-3 bearing the same rate of interest 
as the decree gives. The plaintiff Dhunput 
Sing must have tke costs of both these 
appeals. 



The 26th July 1872. 

Present : 

The Hon*ble H. V. Bayley and Dwarka- 
natli Mitter, Judges. 

Mesne PrqfiU — Joint Decree — Partition — Exclu* 
sive Possession — Presumption. 

Case No. 84 of 1872. 

Regular Appeal from a decision passed 
by the Subordinate Judge oj Pumeah^ 
dated the Z\st January 1872. 

Baboo Roy Luchmiput Singh Bahadoor 
(Defendant), Appellant ^ 

versus 

Buboo Roy Bhunput Sin^h Bahadoor 
(Plaintiff), Respondent. 

Baboos Mntty Lall Mookerjee and Bykunt 
JVath Dass for Appellant. 

Baboos Uomesh Chunder Mitter and Mohiny 
3Iohun Roy for Respondent. 

Plaintiff and defendant, two brothers, were liable 
nnder a joint decree for possession and mesne profits. 
By Yirtae of a partition of the inheritanoe between 
them, property, the mesne profits of which had been 
decreed to the decree- holder, fell to the defendant's 
exclusive sbare in 1268, and remained in his exclusive 
possession antU 1271, when the decree-holder recovered 
possession in execution of his decree. Plaintiff now 
sues to make defendant exclusively liable for the whole 
of the mesne profits due to the decree-holder between 



1268 and 1271. Hbld that the defendant's admission of 
his exclusive possession between 1268 and 1271 was not 
sufficient to establish plaintiff's case, and that, in the 
absence of the deed of partition, the division must be 
presumed to have been made in equal shares between 
plaintiff and defendant. 

Mitter, J. — Wb are of opinion that ihe 
plaintiff has failed to moke out his case, and 
that the decision of the Subordinate Judge 
ought, therefore, to be reversed. 

It appears that Mr. Forbes brought a sait 
against Baboo Protab Singh, the commoQ 
father of the plaintiff and the defendant in 
this case, for possession of certain lands. 
During the pendeney of that suit, Baboo 
Protab Siogh died, and the plaintiff and the 
defendant were substituted on the record as 
his legal representatives* A decree was 
ultimately passed in favor of Mr. Forbes 
on the 9th April 1860, which was confirmed 
by the High Court on the 10th March 1868. 
Mr. Forbes then took out execution of his 
decree both for possession and mesne profits. 
The mesne profits, including costs, amounted 
to rupees 39,925, of which the plaintiff paid 
rupees 19,960 and the defendant an equal 
sum. Tke plaintiff now says, that since by 
virtue of a partition, made between hira 
and the defendant, of the inheritanoe left to 
them by their deceased father, Baboo Protab 
Singhy the property, the mesne profits of 
which had been decreed to Mr. Forbes, fell 
to the exclusive share of the defendant in 
the year 1268, and remained in his exclu- 
sive possession until the year 1271,' when 
Mr. Forbes recovered possession in execu- 
tion of his decree, the defendant is exclu- 
sively liable for the whole of the mesne 
profits due to Mr. Forbes for that period,-^ 
that is, for the period intervening between 
1268 and 1271, when Mr. Forbes took poa- 
session in execution of his decree. 

The defendant, in his written statement, 
urged, that the partition was made in equal 
shares ; that although he, the defendant, 
got exclusive possession of the property in- 
volved in the suit instituted by Mr. Forbes, 
the plaintiff got fair equivalent for that 
property, and as the amount of mesne profits 
decreed to Mr. Forbes was due upon a cause 
of action which bad accrued during the life- 
time of the common ancestor of the parties, 
the plaintiff was liable for half of that 
amount. 

The Lower Court has given a decree to 
the plaintiff solely and exclusively on the 
ground that it was admitted by the defend- 
ant that he had been in excluaive posses- 
sion of the lands decreed to Mr, Forbes 
since the year 1268, 
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We are of opiDioQ that this admiesioD is 
not sufficient to make out the plaintiff's case. 
The plaintiff has not produced the deed of 
partition as he wns bonnd to do, for it is by 
virtue of thai partition that the lands in 
question are alleged to have fallen to the 
exclusive share of the defendant in 1268. 
In the absence of the deed of partition, there- 
fore, we must presume that the division was 
made in equal shares between the plaintiff 
and the defendant, and the plaintiff must 
have got some property in lieu of the lands 
involved in Mr. Forbes' suit, which were 
allotted to the defendant under that decision. 
It was the duty of the plaintiff to prove the 
particular equity upon which his case rested, 
since the decree was a joint one against the 
plaintiff and the defendant, and it is admitted 
that each party has paid half the amount 
due under it. It is upon the special ground 
that the defendant got exclusive possession 
of the lands decreed to Mr. Forbes in the 
year 1268, that the plaintiff subsequently 
comes into Court ; and as that ground is 
alleged to have arisen, the particular terms 
and conditions of the partition and proof of 
those particular terms and conditions ought to 
have been made available to the Court. 

It is said that we ought to give the plaio- 
tifi a fresh opportunity to produce evidence 
in order to show that the partition was not 
made in equal shares, and that although the 
lands decreed to Mr. Forbes fell exclusively 
to the share of the defendant, the plaintiff 
did not get any equivalent for them. 
- We see no reason for granting this indal- 
gence. The plaintiff fully knew what he 
had to prove in support of the allegations 
made by him in his plaint, and he had ample 
opportunity in the Lower Court to produce 
all the evidence which he had in his power, 
and which it was his duty to produce. He 
failed to avail himself of that opportunity, 
and we do not think it necessary to remand 
the case in order to give him another chance 
to mend his hands. 

For the above reasons we reverse the 
decision of the Subordinate Judge, and dimiss 
the plaintiff's suit with costs. 



The 25th July 1872. 

Present: 

The Hon'ble W. Markby and W. Ainslie, 
Judges. 

Jurisdiction-^Act Villa/ IS59 s, SJG—Review 
Judgment — Rcj' 
I of iS7ls. 26 J 



of Judgment— Reference of Appeal (under Act 



In the matter of 
Shama Churn Bhutt and others, Petitioners^ 

versus 

L. Payne and Co., Opposite Party. 

Baboos Kalee J^fohun Dass and Rash 
Beharee Ghose for Petitioners. 

Baboo Sreenath Dass for Opposite Party, 

Where a Sobordiiuite Jadge hears and disposes of an 
appeal referred to him by the District Judge under 
Act VI of 1871 8. 26, he does so as Disfrict Judge, and 
has therefore, by implication, the same power of review- 
ing his judgment as a District Judge has under s. 876 
Act VIII of 1859. 

Markhyy J. — This was an appeal from 
the decision of thn Moonsiff to the District 
Judge, which the District Judge, under Sec- 
tion 26 of Act VI of 1871, referred to the 
Subordinate Judge. The appeal was dis- 
posed of by the Subordinate Judf^e, and 
subsequently an application for review was 
filed in the Court of the Subordinate Judge, 
and for the reason assigned, namely, that at 
that time the Subordinate Judge was the 
very Moonsiff who had passed the original 
decision, the District Judge thought it right 
to transfer the appeal proceedings back again 
into his own Gonrt. Then, dealing with 
them there, he supposes that a difficulty 
arises from the wording of Section 376 
Civil Procedure Code, which makes no refer- 
ence to decrees passed in appeal other thaa 
ihose of the District Courts which by Sec- 
tion 386 is defined to be the principal Civil 
Court of original jurisdiction in a district, 
that is, the Judge's Court, and on that 
ground he held that, '* according to the letter 
*' of the law, there could be no review of a 
^'judgment in reference to a decree passed 
''on appeal by the Subordinate Judge, as 
'' has been done in this case." 

But we think that this is too narrow a 
view of the Section. A District Judge has 
power to refer cases to the Subordinate 
Judge, who is to *' hear and dispose of them 
accordingly," that is as District Judge, and 
therefore by implication the Subordinate 
Judge has the snme power of reviewing hia 
judgment as a District Judge has. Until 
this decision we never heard any doabt 
expressed upon the matter. 

The case to which the Judge refers ia 
quite a different case. Act VIII of 1869 
(B. C.) provides in what cases an appeal V9\\\ 
lie from the order of the District Judi^e. 
In the case referred to by the Judge (XVI 
W. B., page 235), there was an objec- 
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tion taken by the respoDdent that no appeal 
would lie, becuase the sum claimed being 
under Bs. 100, aud oo question of title beiu$i: 
determined by the jud^meat, by Section 102 
of Act VIII of 1869 (B. C.) the decision of 
the Court below wus final. It was held, 
however, that the resirictiou did not extend 
to a cose tried by a Subordinate Judge, and 
which hud been referred lo him by the Die- 
trict Judge. 

It is pointed out that there are clear 
reasons for iuferriug that the Legislature 
did not intend to tnke away the appeal, 
except in the particular case of suits tried 
by the District Judge himself. 

We think the best mode of disposing of 
tliis case will be to order that, if the Subor- 
dinate Judge of Muorshedubud is still the 
Moonsiff who originally tried the case, the 
Judge should bear the review hitnself, but 
if not, then the District Judge may, if lie 
think proper, send it back to the Subordinate 
Judge. The costs are fixed at two gold 
uohurs, and will abide the final result. 



The 25th July 1872. 

Present : 

The Hon'ble W. Maikby, Judge. 

Act VITI of 1859 *. 102— H<f(Mo«aW<? Ttme-- 
Death of Plaintiff— Appeal— JurisdictUm, 

In the matter of 
Bhujoharee Muudul, Petitioner. 

Baboo Kumla Kant Sen for Petitioner. 

Where a plaintiff died on the very day on which the 
time for filing an appeal expired, and the plaintiff^s son 
nnsucoessfally applied to the District Judge, two days 
after bis father's death, for leave to file an appeal, the 
High Court seemed to think that the application was 
made within a reaaonabU lime after the nther's death, 
and might have been dealt with on the principle laid 
down m Section 102 Act YIII of 1869, bat that it was 
a matter entirely within the District Judge's jurisdic- 
tion, and not appealable. 

liarkhy^ J. — If the facts stated in this 
petition are true, it seems to me that the 
applicant has made out a fair case for con- 
sideration. The Moonsiff 's judsment seems 
to have been given on the 8th of April. 
A copy of the judgment of the Moonsiff 
was applied for by the plaintiff on the 20Lh, 
and delivered on the 23rd, and therefore, 
according to what I understand to be the 
usual practice, the time for fSiing au appeal 
would expire on the 12th May. On that 
day the plaintiff died. 

On the 14ih of May, the present appli- 
cant (the son of the deceased plaintiff) 



applied to the District Judge for leave to 
file an appeal ; and according to the practice 
observed in this Court, the point for con- 
sideration would be whether this application 
was made within a reasonable time after the 
death had taken place. It is a case not 
expressly provided for by the Court, but we 
generally deal wiih these applications on 
the principle, laid down in Section 102. 

Possibly, if the case had been as fully 
placed before the Judge of the24-Pergunnnh8 
as it has been before me by the assistance 
of Bnboo Kumla Kant Sen, who looked into 
the matter at my request, the application 
might have been successful. 

I do not, however, consider that under 
the law I have any power to interfere. It 
was a matter entirely within the District 
Judge's jurisdiction, and there is no appeal. 
But possibly if the facts which I have stated 
are correct, the District Judge would allow 
the applicant to place them again before him. 
Let a copy of this be given to the applicant. 



The 25th July 1872. 

Present : 

The Hon'ble H. V. Bay ley and Dwarkanath 
Mitter, Judges. 

Case No. 249 of 1871. 

Verbal Contract (between Hindoos) — Registrar 
tion Act. 

Regular Appeal from a det^sion passed by 
the Subordinate Judge of Mymensingh^ 
dated the ^Ist August 1871. 

Hurrish Chunder Chowdhry (Defendant), 
Appellant^ 

versus 

Riijondur Kishore Roy Chowdhry (Plaintiff), 
Respondent 

Mr. R. T. Allan nnd Baboo Hem Chunder 
Banerjee for Appellant. 

Baboos Sreenath Dass, Doorga Mohun 
DasSf and Issur Chunder Dass for 
Respondent. 

There is nothing in the Kegistration Act which renders 
a verbal contract between Hindoos invalid or inoperative. 

Bay ley f J. — I AH of opinion that ^this 
appeal ought to be dismissed with costs. 

The plaintiff, the nephew of the defendant, 
brings this suit alleging that the defendant 
took an izarah lease from him for the term 
of five years extending from 1274^ to_ 1278 
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at ftn annual root of Rs. 4,812-10 ; tliat 
there was a balance of rent due from the 
defendant for three years, 1276, 1276, and 
1277, amoonting to Ra. 14,437-6 annas and 
less certain payments made by the defendant 
to the plaintiff, ttiere remnint^d a nei balance 
of Rs. 14,350-15 in plniniiff's favor, and 
that this, with the loss estimated as damngHS, 
made up Rs. 17,900. Lnstly, tiiat, notwith- 
standing repeated demands by plaintiif from 
the defendant, the defendant did not pay. 

The defendant's case was that he nevpr 
took any lease from the plaintiff ; that the 
plaintiff was not his lessor nor be the plain- 
tiff 's lessee, and therefore this suit for arrears 
of rent would not He. Further, that the 
sum of Rs. 5,639 was due to the defendant 
from the plaintiff on account that the plain- 
tiff himself realized the rent of the mehal 
for the year 1274, and that the actual assets 
made over to defendant by plaintiff on assign- 
ment of the lands were not equal to the 
amount due to defendant at the time of that 
assignment. 

The first issue was a general oup, viz.^ 
whether the defendant took a lease from the 
plaintiff as the plaintiff alleged, or whether 
there was an assignment of land to meet 
defendant's dues and a balance of debt still 
due to the defendant from the plaintiff as the 
defendant alleged. Also whether the plain- 
tiff held possession of the izarah mehal dur- 
ing the year 1277. 

The Lower Court has based its decision 
on the fact that as the defendant had, by a 
petition dated the 26th August 1871, stated, 
when summoned to give evidence by the 
plaintiff, that in a family dispute of this kind 
between himself and the plaintiff it was 
derogatory to honor to give evidence against 
each other, and that he was willing to abide 
by the deposition which the plaintiff might 
give, he (defendant) was bound by such 
deposition of plaintiff. It does not yery 
clearly appear from the judgment of the 
Subordinate Judge as to whether he also 
considered that the plaintiff had proved his 
case and the defendant failed to meet it, but 
it is clear on the record that the plaintiff gave 
his own deposition in the fullest and clearest 
manner, and that the defendant in all his 
Tarious petitions did not ask the Court to 
take any evidence on his behalf, nor did he 
put forward anything to rebut the plaintiff 's 
case, sa that whether the defendant acted 
wisely or otherwise in this respect the case 
stands thus : — the plaintiff gave bis own 
evidence to prove the allegations made hy him 
in the plaint, and the defendant not only did 



not tender bis own evidence or thai of any 
witnesses on his behalf to rebut the plain tiff^s 
statements, but actually undertook by a peti- 
tion in Court to abide by what statements the 
plaintiff might make in the case. Therefore 
it comes to this that in fact, and irrespective 
of the ground taken by the Subordinate 
Judge, the plaintiff has proved a case which 
the defendant has in no way rebutted. I do 
not see therefore any just reason in this case 
for interfering with the result of the judg- 
ment come to by the Lower Court. 

I may also mention that the defendant 
took an objection to the effect that the plain- 
tiff 's claim is not enforceable as it is based 
only on a verbalc ontract. Now, the parties 
were Hindoos, and a verba) contract between 
Hindoos is neither invalid nor inopera- 
tive. No authority is shown to the contrary. 
The decisions cited now merely rule that 
contracts in writing should be corroborated 
by registration, but there is no decisiou 
which says that verbal contracts shall not be 
received in Court. 

M titer, J. — I am of the same opinion. 
With reference to the first ground I wish to 
observe that there is nothing whatever in 
the Registration Act which says that a 
verbal contract between Hindoos i^ invalid or 
inoperative. All that the Act says is that 
certain instruments specifically mentioned 
therein should not be admitted or acted upon 
as evidence unless they are registered in the 
manner provided by the Act. But there is 
nothing whatever in that Act or in any of 
the authoritative rulings either of this Court 
or of any higher tribunal, on the strength 
of which it can be held that a parol contract, 
like the one on which the present suit is 
based, is not to be acted upon by a Court of 
Justice, because there is no registered in- 
strument to support it. 

I do not think it necessary to express any 
opinion as to what would be the effect of 
non-registration on the title of a person 
holding under a parol contract when that 
title is impugned by another claiming the 
same property under a bond fide registered 
instrument subsequently executed in his 
favor. The present case is between the 
immediate parties to the contract ; and as 
between them I do not see any reason in 
justice or in equity why it should not be 
enforced if the cnse set up by the plaintiff is 
a true one. 

The secoad ground of appeal also must 
fail. It may be that the Subordinate Judge 
was wrong in holding as a matter of law 
that the defendont was absolutely bound bj 
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^he deposition of Uie plaintiff, inaaoauph as 
lie, the defendant, had bj a previous petition 
intimated his willingness Ho abide by tjiat 
deposition. But still tiie evidence given by 
the plainti0, which if believed vfould be 
quite sufficient to prove his case, niust be 
received as good primd facie proof in his 
favor, unless it is rebutted by any counter 
evidence on the part of the appellant. Now, 
there is no such counter evidence on the 
record. It has been suggested in the course 
of the argument that the Subordinate Judge 
declined to examine the witnesses summoned 
by the defendant and actually produced by 
him in Court. But, on a close examination 
of the proceedings of the Subordinate Judge, 
it appears to me that the defendant did not 
tender any evidence on his own behalf, and 
the charge brought against the Subordinate 
Judge, viz., that he has improperly refused to 
examine the defendant's witnesses, must 
therefore fall to the ground. It appears that 
both parties had cited each other as wit- 
nesses. On the 26ih August 1871 theNazir 
made a report to the Court that certain 
witnesses summoned by the defendant were 
present ; but on that very day the defendant 
filed a petition stating that his position and 
rank in society would not permit him to 
appear in Court in order to give his evidence, 
and asking the Court to dispose of the case 
solely and exclusively on the evidence of the 
plaintiff which evidence he, the defendant, 
undertook to abide by. The plaintiff's 
examination was finished on the 28th, and on 
that very day the Subordinate Judge record- 
ed the following proceeding : — 

" As the Subordinate Judge of Benares 
**has been requested to take the evidence of 
" the plaintiff's mother by commission ; as 
** the above Subordinate Judge has forwarded 
^' a robakaree intimating that the witness is 
*' elsewhere, and that therefore the taking of 
" the deposition has been postponed for a 
'< week ; and as the pleader of the defendant 
'' being asked, has expressed his intention 
«'of informing the Court just at its first 
*' sitting on the day following as to the 
^ necessity or otherwise of the taking of the 
'* evidence of the said witness, it is ordered 
** that the case be postponed this day." It 
is clear from this proceeding that the Subor- 
dinate Judge was quite ready and willing to 
examine at least the particular witness whose 
sJtme is mentioned therein, and he actually 
gave time to the defendant's pleader to men- 
tion to him on the following day as to 
whether his client would like to have the 
evidence of that witness taken or not. Now, 



lif hat did the defendant do on the next day ? 
Did he ask the Court to take his own 
evidence or that of any of the witnesses 
summoned by him including the witness 
above referred to ? Nothing of the kind 
was done, and all that the Court was asked 
(o do was to give further time in order to 
enable the defendant to explain to his 
pleaders the deposition which had been al- 
ready given by the plaintiff on the28th« In 
the face of these facts it appears to me. 
impossible to hold that the Subordinate 
Judge has deliberately refused to examine 
the defendant's witnesses ; and the only 
reasonable conclusion I can arrive at is that 
the non-examination of those witnesses is 
entirely due to the defendant's own negli- 
gence, wilful or otherwise. The reason why 
the defendant did not press for the examina- 
tion of his witnesses appears to me to be 
almost self evident. He himself would not 
come forward to pledge his oath to the truth 
of the averments made by him in his written 
statement ; and, as he knew very well that the 
first step which the Subordinate Judge would 
take, in case he insisted on the examination 
of the witnesses summoned by him would be 
to examine him personally, he thought it 
prudent to let matters be as they were and 
take his stand on the defects yvhich he 
supposed he could point out in the evidence 
given by the plaintiff. Some stress has been 
lai(^y the learned pleader for the appellant 
on a letter written by the plaintifi to the 
defendant on a date long previous to that ot 
the lease referred to in the plaint. Biit there 
is nothing whatever in that letter which is 
inconsistent with the evidence given by the 
plaintiff; and as that evidence has not been 
rebutted by any counter evidence produced 
by the defendant, the case has been in my 
opinion properly decreed against him. 

No other grounds of appeal have been 
urged. 



The 2^th July 1872. 
Present: 

The Hon'ble W. Markby and W. Ainslie, 
Judges, 

Mooktears-^ Renewal of Certificate to practise in 
another District, 

In the matter of 
Kalea Churn Baneijee Mpoktear, J'etifioner, 

Baboo jfCasbee Kant Sien for Petitioner, 

4? 
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Where a mooktear who had been practising in Back- 
ergnnge, applied to the Judge of the 24-Pergimnahs for a 
renewal ox nia certificate, and the Judge of the latter 
district refused to grant him a certificate to practise in 
his district without a certificate from the authorities of 
Backergunge of the truth of his representations, the High 
Court declined to ioterfere, but observed that, as the ap- 
plication had been made within three years from the date 
of his certificate, if the applicant procured the certificate 
required by the Judge within six weeks from this date, 
the application ought to be treated as made within time. 

The petition alleged that petitioner passed 
the mooktearship examination held at Back- 
ergunge on the 11th and 1 2th February 
1 867, and having been enrolled in the mofus- 
sil mooktear's list of the High Court in 
July 1867, obtained certificate to that efTect 
in 1868, and again renewed it on the 2Dd 
July 1869 from the Judge of Backergunge; 
tliat petitioner practised as mookiear on the 
strength of those certificates at Dowlat Khan, 
in the District of Backergunge, from July 
1867 to September 1869 ; that after Sep- 
tember 1869, petitioner fell sick, went home, 
did not practise as mooktear, and was out of 
employ up to the present date ; that desiring 
to practise as mooktear in the District of 
24-Pergunnah8, petitioner presented an appli- 
cation, under Section 12 Act XX of 1865, 
on the 8th April 1872, together witli his 
certificate to the Judge of that district, 
through the sheristadar of the Court at 
10-30 A.M., but the sheristadar at about 
2 i\ M. returned the said application to peti- 
t'iOner, saying that nothing could be done 
here, and that the Judge had verbally order- 
ed petitioner to go to the Judge of Backer- 
gunge ; that on the next day, t. e. the 9th 
April 1872, petitioner was present in Court 
with his application dated 8th April 1872 
and his certificates, but could not present 
them to the Judge as he was busy ; that 
on the 10th April, petitioner presented 
the said application to the Judge, who had 
returned it to petitioner without passing any 
written order on it, and had verbally direct- 
ed him to go to the Judge of Backergunge, 
saying that he has no hand in the matter ; 
that, aggrieved by this, petitioner now came 
up to the High Court with the application 
and certificate he presented to the »ludge of 
24-Pergunnah8, filed an affidavit herewith 
which verified and confirmed the facts stated 
in the petition, and submitted that petitioner 
was legally entitled, under Section 12 Act 
XX of 1866, and Rules 36 and 42 of the 
Rules passed by the High Court on the 
2nd May 1866, to be enrolled in the Court 
in which he should desire to practise ; and 
that, as petitioner desired to practise as 
mooktear in the Sl-FergunnahSi the Judge 



of that district, under Rule 36 of the 2nd 
May 1866, was the only authority to whom 
petitioner could apply for such permission, 
and the present proceeding of the Judge 
concerning the application of petitioner was 
altogether illegal, and passed without juris- 
diction. Petitioner therefore prayed that 
the High Court will be pleased to direct 
the Judse of the 24-PergunnahB to accept 
his application, enrol him as mooktear, and 
permit him to practise as mooktear in the 
24-Pergunnahs. 

A reference having been made to the Judge 
of the 24-Pergunnahs he stated that he had 
no means of knowir»g whether the petitioner's 
certificate ought to be renewed or not. He 
had been practising in the Backergunge 
Courts ; and without any certificate from the 
Backergunge authorities of the truth of his 
representations, the Judge of the 24-Per- 
gunnnhs did not consider it his duty to grant 
him a certificate to practise in his district, and 
did not consider himself bound to call upon 
the Judge of Backergunge to state whether 
the petitioner's representations were correct ; 
hut he told the petitioner that he would 
renew the certificate if the Judge of Backer- 
gunge stated that there was no objection 
to his doing so, and referred him to the 
Judge of the district in which he bad been 
ordinarily practising. 

Markbyy J, — We do not think that we 
ought to interfere with the order made by the 
Judge in this case. We think it was quite 
reasonable when a man, who was a perfect 
stranger, came into the Judge's Court, with a 
certificate dated nearly three years prior to 
the date when the application was presented, 
to require some certificate from the Judge of 
Backergunge, where it was alleged that the 
petitioner hud been practising. This being 
proper and reasonable, we ought not to inter- 
fere. 

But it appears that, at the time when the 
application was made, it was within three 
years ; and that during the time that this 
matter has been under discussion, the tliree 
years have expired. We think, therefore, 
that, if the applicant does procure the certifi- 
cate which the Judge has required within the 
period of six weeks from this date, the appli- 
cation ought to be treated as having been 
made within time. 
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The 26fch July 1872. 
Present : 

The Hon'ble F. B. Kemp and F. A. 

Glover, Judges. 

Procedure— Issues — Evidence — Appellate Court 

Case No. 200 of 1872. 

Special Appeal from a decision passed by 
the Officiating Judge of Beerbhoom^ dated 
the 2ist August 1871, reversing a deci- 
sion of the Subordinate Judge of that 
district^ dated the lOth August 1870. 

Bam Persaud Dutt (Plaintiff), Appellant, 

versus 

Krishto Mohua Shaw and another 
(Defendants), Respondents. 

Baboos Nullit Chunder Sein and Bipro 
Dass Mookerjee for Appellant. 

Baboos Mohinny Mohun Roy and Aukhil 
Chunder Sein for Repondents. 

Where the first Goart has fixed and tried a wrong issue, 
the Judge in appeal shoald give the parties ample oppor- 
tunity of adducing evidence upon the proper issues that 
he may lay down. 

Glover y J, — The plaintiff sues for a decla- 
ration of his right in, and to recover possession 
of, 18 beegahs of land. His statement is 
that in 1265 he borrowed Ro. 132 from the 
defendant on an usufructuary mortgage of this 
land, which was the ancestral lahheraj of his 
family ; the mortgage was to last for 1 1 years 
and 4 months. On the day the mortgage 
was given, the plaintiff took a lease of the 
land in question on a jumma of Rs. 39-4 
from the mortgagee ; the arrangement being 
that the rent was to pay off the mort- 
gage within the time therein stipulated. The 
pbintiff, it appears, neglected to pay his rent, 
and the defendant sued him for arrears and 
for ejectment, and got a decree. The decree 
was for the rent of 1267 ;and in execution of 
it, the plaintiff was ejected from hi^jote. The 
plaintiff says that he never got possession 
again, but the defendant alleges that after this 
ejectment the plaintiff again came to terms 
wiih him under a verbal arran<;ement ; that 
he again took possession of the land, and 
again defaulted in the payment of his rent in 
consequence of which the defendant brought 
another suit for the rents of 1271, 1272, and 
1273, and got a decree, in execution of which 
he sold the plaintiff's rights and interests in 
the land lahheraj, and bought these rights 
himself. 

The grounds upon which the plaintiff sued 
to recover possession of this land were that 
he made no arrangement such as alleged by 



the defendant ; that he never had possession of 
the land after the first ejectment ; that he 
owed no rent ; and that the decree which was 
an ex parte one was obtained without his 
knowledge, he having had no notice of the 
suit, which was a fraudulent and collusive 
one. 

The first Court gave a decree for the plaintiff. 
The Judge in appeal reversed that decision. 
The only point which it is at all necessary 
for us to deal with in this special appeal is 
the Judge's procedure. The objection as to 
the nature of the right sold has been disposed 
of in favor of the special respondent. By a 
perusal of the sale certificate, which shows 
that it was not the plaintiff's right in any 
particular tenure which was sold, but the 
whole of the lahheraj tenure, was the Judge 
right in deciding the case without first re- 
manding it for further enquiry ? It is urged, 
and the only question remaining is, that, inas- 
much as the Judge has found that the fir^t 
Court fixed and tried a wrong issue, he 
ought not himself to have tried what was 
undoubtedly a proper issue, without giving 
the plaintiff notice of the nature of the con- 
tention and of the issue which the Judge 
considered was the right one. The first 
Court no doubt fixed the wrong issue and 
the Judge was quite right in saying that 
the proper point for decision was whether 
the second decree for rent obtained by the 
defendant against the plaintiff was a collusive 
decree, and whether it was proved or not that 
the plain tiff had no notice of the claim against 
him, and whether the ex parte decree was got 
through fraud. The Judge very rightly says 
that this being the issue, it was for the 
plaintiff who alleged fraud, to prove fraud, 
and that he had altogether failed to do so. 
But it must not be forgotten that, if the plain- 
tiff had no evidence to adduce on this point, 
it was because he had no opportunity of 
adducing it on the issues laid down in the 
first Court, those issues not involving that 
question. It has been found no doubt that, 
on the occasion of execution being taken out 
after the second decree, the plaintiff's brother 
endeavoured to avoid the sale by alleging that 
the land was debuttar land, which could not 
be sold, and not content with appealing against 
the order adverse to him passed by the De- 
puty Collector, went into the Civil Court, and 
endeavoured to prove the same thing, in 
which he again failed. But this would not 
in our opinion prevent the plaintiff from 
proving his contention in this case ; and as 
the proper issue to be tried was whether the 
second decree was or was not fraudulently 
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obtained, and as the plaintiff had no opportu- 
nity of adducing evidence to prove thnt fi^ct, 
we think that the case must go back to the 
Court of first instance, in order that this issue 
may be fixed ; the plaintiff must have an 
opportunity of shohving by evidence that the 
second decree for the rent of the years 1271, 
1272, and 1273 was obtained against him 
collusively and without notice of the suit 
having been served upon him. Costs will 
follow the result. 



The 27th July 1872. 
Present : 
The Hon'ble Sir Richard Coach, Kt., Chief 
Justice^ and the Hon'ble W. Ainslici 
Judge, 
Tillage CJiowheedar (appointed under Regulation 
XX of 1817 *. 2U— iSttif for Wages against 
Landholder — Limitation — Meaning of ** Ser- 
vanC' in cL 2 #. 1 Act XIV of 1859. 

Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugah, 
dated the 2^th June 1872. 

Golamee Chowkeedar, Plaintiff in two cases, 

versus 

Shaikh Paelan and another. Defendants in 

two cases. 

A liability on the part of a landholder to pay the 
wages of a villafire chowkeedar appointed under s. 21 
BegaUtion XX of 1817, cannot be inferred from the 
fact that the chowkeedar^s salary was fixed by the beads 
of the village, and apportioned among the several house- 
holders wi&oat objection made by any of them, but 
must be proved in order to sustain a suit brought by the 
chowkeedar against the landholder. 

A chowkeedar is a servant within the meaning of 
cl. 2 8. 1 of the limiution Act XIV of 1869. 

Case, — Plaintipf, a village chowkeedar, 
sues the defendants respectively in the cases 
above enumerated, for recovery of Re. 1-11, 
being the amount of wages due to him from 
Magh 1276 to Chyet 1278, at the rate of 
one anna per mensem, for services rendered 
by him in his capacity of a chowkeedar. 
Plaintiff, it seems, had presented a petition 
to the District Superintendent of Police of 
Furreedpore, to adopt measures for the 
realization of the arrears in question, but that 
officer passed an order to the following effect, 
that the petitioner may sue in the competent 
Court for the recovery of his dues. Hence 
these actions have been brought in this 
Court. The following points have been 
raised by the defendant's pleader, and I most 
respectfully solicit the Court's opinion on 
them. 

1. That these cases are not cognizable 
by the Civil Court, inasmuch as there are 



special laws prescribed for the realization of 
chowkeedars' wages. 

2. That the limitation of one year, under 
Clause 2 Section 1 Act XIY of 1859 ap- 
plies to the plaintiff^s claim ; consequently, 
that portion of the claim which refers to a 
period beyond one year next preceding the 
institution of the suit is barred. 

With reference to the first point, I have 
to observe that, the recent enactment in 
regard to the village chowkeedar, is Act VI 
of 1870 6. C. It provides for the appoint- 
ment, dismissal, and maintenance of a chow- 
keedar, but Act I of 1871 B. C. (an Act to 
amend the Village Chowkeedaree Act, 1870) 
enacts (Section 1) that *^ Nothing in the said 
** Act shall be held to repeal the provisions 
"of Section 21 Regulation XX of 1817, 
" in any village, or union, until a chowkeedar 
^' shall have been appointed therein, under 
''the provisions of the said Act.'' It is 
admitted that the plaintiff has not been ap- 
pointed under the provisions of Act VI of 
1870 It being so, the law applicable to the 
plaintiff's case is Regulation XX of 1817, and 
not Act VI of 1870. Section 21 Regula- 
tion XX of 1817 is silent as to the mode in 
which the salary of a chowkeedar is to be 
realized and paid. It is evident there were 
no chowkeedaree funds provided for in that 
law, and the chowkeedars were appointed and 
paid by the landholders and other persons 
of the village to which they belonged. 
Under such a case, I am at a loss to under- 
stand why a chowkeedar, who has failed to 
realize his legitimate due after service done, 
from a party who is encumbered with the 
maintenance of the chowkeedar, should be 
debarred from resorting to the Civil Court 
for redress. The plaintiff's salary in the 
present case is proved to have been fixed bj 
the heads of the village, who also ascertained 
the rate at which every householder of the 
village is to contribute towards meeting the 
charge unobjected by any. I should, there- 
fore, decide this point in favor of the plain- 
tiff. 

With regard to the second point, I am 
inclined to thick that the nature of the 
plaiotifi^s appointment does not admit him 
as a servant within the meaning of Clause 2, 
Section 1, Act XIV of 1859. The servant 
therein contemplated apparently has refer- 
ence to a domestic menial servant. A chow- 
keedar under the Regulation under notice, 
is, properly speaking, a servant of the State, 
but maintained by the village people, because 
his services are entirely at the disposal and 
under the control of the Police Darogah« 
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Bat if this Clause does not apply, what 
Clause would ? I think Clause 9 will govern 
the case, as the apportioning of the salary 
without objection is an implied contract* I, 
therefore, decree the two cases in favor of 
the plaintiff contingent upon the order of 
the High Court. 

The Judgment of the High Court was 
delivered as follows &^— 

Couchf C. J. — A liability on the part 
of the defendant to pay the chowkeedar 
cannot be inferred from the facts stated in 
the case. He can only sue the defendant 
upon the ground that he was employed by 
him or by some person who was the defend- 
ant's agent for that purpose. This does not 
appear, nor does it appear that the defendant 
had admitted his liability. The chowkeedar 
should sue the person or persons who em- 
ployed him. It is difficult to define what is 
a servant within Clause 2 Section 1 of the 
Limitation Act, but we think that a chow- 
keedar is one ; being under the control of the 
Police Darogah does not make him not one. 



The 20th June 1872. 

Present : 

The Rt. Hon'ble Sir James W. Colvile, Sir 
Barnes Peacock, Sir Montague £. Smith, 
and Sir Lawrence PeeL 

PraeHce of Privy Council^Spedal Leave to 
Appeal on Facts — Emdenoe. 

On Appeal from High Court at Calcutta.* 
Golam Ally, 

versus 

Kalikisto Tagore and another. 

The Privy Gouncil will only, under very speoial cir- 
enoMtances, grant an appellant from a judgment of the 
High Court passed in special appeal, nunc pro tunc, 
special leave to appeal, on the facts. 

In this case the rrivy Council declined to grant that 
leave, and agreed with the High Court that a certain 
chiUa was &irly admissible as evidence, and that it 
tended very much to negative the case put forward by 
the appellant. 

[In this case the counsel for the appellant 
on the hearing of the appeal, which was 
from a decree of the High Court at Calcutta 
made on special appeal, applied to their Lord- 
ships, if they should think it necessary for 
the due administration of justice, to recom- 
mend Her Majesty to grant to the appel- 



* From the Judgment of Bayley and Bfaopberson, JJ., 
dated 5th August 18SS. 



lant, nunc pro <tinc,«special leave to appeal 
from the decree of the inferior Court in 
Lidia, on the facts. 

Upon this preliminary application, their 
Lordships delivered the following judg- 
ment :— ] 

Their Lordships have considered Mr* 
Doyne's application, and the conclusion they 
have come to is this, that, for the reasons 
which I am about to state, they would not 
be justified in the present case in giving 
special leave to include in this appeal an 
appeal against the decisions of tiie two 
Judges who have dealt with the questions of 
&ct in the cause, — the Deputy Collector and 
the Judge to whom there was an immediate 
appeal from him. 

They have looked at the petition of 
appeal to Her Majesty, and it is perfectly 
clear that appeal is preferred simply against 
the order of the High Court on the special 
appeal. It is undoubtedly true that it has, 
recently at least, been the practice to allow 
the whole case to be opened upon questions 
of fact, as well as questions of law, although 
the High Court, the appeal to it having been 
merely a special appeal, has been able to 
deal only with the latter. The mode of ac- 
complishing this, if the party thinks it neces* 
sary for the justice of his case, is to apply to 
their Lordships in due time for special leave 
to appeal against the decisions of the Subor- 
dinate Courts ; an application to be granted, 
not as of course, but on sufficient grounds* 
No such application has been made in the 
present case ; but it is stated by Mr. Doyne 
that the Board has been in Uie hnbit of 
granting this privilege at the hearing nunc 
pro tunc, if they thought the justice of the 
case required it. We are not aware of, nor 
is Mr. Doyne able to refer us to, any case in 
which this was done, nor does our recollec- 
tion supply one ; although, if their ' Lord- 
ships saw clearly that the justice of the case 
could not be reached without allowing such 
an application, they do not say that they 
would not grant it under any circumstances, 
or upon any terms. They are of opinion 
that nothing but very special circumstances 
ought to justify the granting of leave to 
appeal against the other decrees at so late a 
period as the hearing of the appeal ; and 
that no such circumstances exist in the present 
case. The question is one of those which it 
is extremely difficult for a tribunal like this 
to deal with,<~the simple question of parcel 
or not parcel, whether a certain portion of 
chur land is included in a particular tenure, 
or remained lif^ble to assessment for rent It 
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is emph^ticullj one of those questions wliich 
are best decided, and can only be satisfactori- 
ly decided, upon the spot ; and in re-opening 
the decisions on the fucts in the present case, 
we should be running counter to that gene- 
ral rule which governs the proceedings of 
their Lordships, namely, that, where there 
Lave been two concurrent findings upon 
questions of fact, this tribunal will not, ex- 
cept upon very special grounds, disturb them. 
Therefore their Lordships think they would 
not be justified in granting this application. 
Of course, they are ready to hear whatever 
may be argued further upon the question 
whether the decision of the High Court upon 
the special appeal was correct or not ; and if 
it were not correct, what order that Court 
pught to have made on the grounds before it. 
[Counsel proceeded further to address their 

Lordships, who ultimately pronounced 

the following judgment: — ] 

This litigation begau in (he Court of the 
Deputy Collector, in consequence of a notice 
by the respondent served upon the appellant 
with a view to the assessment of rent upon land 
which had been measured, and was stated to 
contain 10 drones and some odd kanees. 
The land was the land indicated in the 
first map to which their Lordships were 
referred, being map No. 18. The appellant 
resisted the claim of the respondent upon 
the ground — at least this is the only ground 
which it is now necessary to consider — 
that the land in question, or a portion of it, 
was included in the durputnee lease, or the 
putnee lease which had been granted to him 
by the respondent at a fixed rent. In the 
course of the litigation, which it is not neces- 
sary to pursue particularly, it became an 
admitted fact that all the land from the east 
of the Ao/e on the map was land which the 
appellant, the defendant in the suit, admit- 
ted was liable to be assessed, but that the 
land to the west of the hole was still, as he 
contended, included within his putnee (enure, 
and was therefore incapable of any further 
assessment. In that state of things one 
would have supposed, though it is not neces- 
sary for their Lordships' decision to rule that 
it was 80, that the burden of proof lay 
rather upon the defendant than upon the 
plaintiff, the former relying upon his title as 
zemindar to receive rent for the land of which 
the 'other was in occupation, and that claim 
being met by the allegation that the land in 
question was protected from further assess- 
ment by being included in a perpetual tenure 
at a fixed rent. However that may be, the 
issue upon which the parties went to trial 



upon the last remand was whether that land 
which was situated on the western side of 
the kolCy and which, by one of the documents 
in the record, appears to have comprised 
little more than 6 drones of land, was or 
was not included within the durputnee tenure. 
Now what was that durputnee tenure ? It 
may be described as such, although the title 
of the appellant to it rested upon two dis- 
tinct grunts ; one made by the respondent in 
the character of zemindar, the other in the 
character of a putneedar ; and it is not very 
clear whether these grants were each a grant 
of an undivided 8-anna share in the same sub- 
ject, or whether they were grants of different 
subjects. It is imrnaterinl, on the present ap- 
peal, to express any opinion on that point ; 
because it is perfectly clear that certain land, 
described as lukht hole chur lands of Moazah 
Bowsia, was excepted out of the tenure 
granted, and that the question in dispute 
between the parties was ultimately reduced 
to the issue whether the land west of the 
hole was such lukhi kole chur land of the 
mouzah, and therefore excepted from the 
durputnee tenure, or whether it was included 
in it. That case when remanded was tried 
again, first by the Deputy Collector, and 
afterwards on appeal by the Judge, and both 
Courts, proceeding upon a local investigation, 
came to the conclusion that the land in ques- 
tion was within the excepted land, and that 
it did not fall within the durputnee tenure of 
the appellant. 

The decision which their Lordships pro- 
nounced upon Mr. Doyne's application in an 
early stage of the hearing precludes any 
consideration of the propriety of this finding 
upon the mere question of fact ; and they 
have now only to decide whether the High 
Court, in dealing with the special app^ 
brought before it after these last decisions of 
the Lower Courts, was correct or not. 

Now, the grounds of special appeal are 
stated in the record. They are summarized by 
the learned JujJges. The summary does not, 
perhaps, entirely agree with the grounds filed, 
for the first is stated to be " that the chitta 
"of 1261 was not receivable as evidence; 
" 2ndly, that even if receivable, it can be 
" treated only as corroborative evidence ;" 
whereas in the grounds of special appenl, ns 
filed, it was raiher tiiat there was not evidence 
sufiicient to support the judgment that the 
land in dispute did not appertain to the 
putnee; and that, admitting for argument's 
sake, that the chitta filed by the plain tifiT was 
geuuinei the dags relied upon did not show 



Digitized by 



Google 



1872.] 



Civii. 



THE WKSKl'T BEPOBTBE. 



Autings. 



SOU 



that the disputed chur was excluded from 
the putnee. 

The High Court, in dealing with what 
they understood to he the special grounds of 
appeal, put a construction upon the lease in 
these words : — Mr. Justice Bay ley. said : — 
" Again, 1 1 drones 9 kanees are stated in the 
" lease as the area of Geirlaik, unculturable, 
** i,e, (sandy chur) ; and if we look to the 
" terms of the lease, we find that the contract 
" was that a certain qunntity of chur land 
" was to go with the lease ; but if there were 
" any deficit by diluvion, the deficit was to 
" be made up from the accretion, and that 
" every further accretion beside that was to 
" be considered as being beyond the defend- 
" ant's lease. Therefore, when the Lower 
" Appellate Court refers to the area of the 
" lands, it only refers to it as one item of 
" evidence on which the case is decided in 
'* plaintifiTs favor. I cannot think that this 
" objection is one which in special appeals 
" affects the case on its merits." The infer- 
ence which their Lordships would draw from 
that passage of the judgment is this, that the 
High Court, putting upon the lease and the 
grants the construction most favorable to 
the appellant, — a construction which it may 
be admitted for the sake of argument was 
not consistent with the construction upon 
which the Lower Courts appear to have 
acted, — still thought that the chitta being 
admissible as corroborative evidence, and 
there being a considerable body of other evi- 
dence in the cause, there was a sufficiency of 
evidence upon which the Courts below might 
properly have decided in the plaintiff's favor. 
Their Lordships, as I said before, are 
merely, on this occasion, in the position of 
the High Court. They are by no means 
prepared to say tiiat, if they had to construe 
the terras of the grant for the first time for 
themselves, they should put ihe construction 
which the High Court has put upon it. The 
documents are ambiguous, and there are 
cousiderable difficulties, they think, in the 
way of that construction. It might well be 
held that the stipulation which has been so 
much relied upon might import only that, in 
case there was a loss by diluvion, that that 
loss should be afterwards made up by any 
accretiou that might take place ; but ihey do 
not think it necessary for them to say to 
what construction, if the question was really 
open before them, they would finally adhere. 
It is sufficient for them to say that they 
agree with the High Court in thinking Uiat 
the chitta was fairly admissible as corrobora- 
tive evideuce ; that it tended very much to 



negative the Case which appears to have been 
put forward as the case of the appellant, and 
which it was almost necessary for him to 
put, namely, that the land which he claimed, 
as included in his tenure, had been included 
in the tenure of the modafat, and that it is 
impossible to say that the High Court was 
wrong in coming to the conclusion that the 
grounds for special appeal had not been made 
out, or that there was no evidence upon 
which the Courts below might have properly 
decided in the plaintiff's favor. 

Their Lordships therefore, under these 
circumstances, can only humbly recommend 
to Her Majesty that this appeal be dismissed 
with costs. 



The 25th June 1872. 

Present ; 

The Right Hon'ble Sir James W. Colvile, 
Lord Justice James, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Montague E. 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 

Act VIII of 1859 $8. 26 and 29^Title8 (Omis- 
sion of) — Plaint (Rejection of). 

On Appeal from the High Court at Madras. 

The Hon'ble Sri MaharAJah Meerja Vijaya 
Rama Gajapaii Raz Munea Sultan Bahadur 
Garu, of Yiziimagram, k.g.s.i., sued as 
Sri Rajah Yijayarama Gajapati Raz Baha- 
dur, Zemindar of Vizianagram, t;. Sri 
Rajuh Lakshmi Chnllaya, Rauee of the 
Zemindary of Bobbili, widow, and heiress 
of the late Respondent, Sri Rajah Sita- 
ramakristna Rayudappa Ranga Ro?r Baha- 
dur Garu, Zemindar of Bobbili. 

The Privy Council held, upon the proper construc- 
tion of the Code of Civil Procedure, that the description 
contemplated by s. 20 includes all those titles by which 
a party is known : and that if the plaintiff from ani- 
mosity, pique, or anything in fact but a bonAJide dispute 
as to the right to a title, obstinately refused to give 
his adversary that title by which he is generally re- 
cognized, the Court ought not to permit or sanction that 
species of insult, but will exercise a sound discretion, 
under s. 29, in first requiring the plaintiff to amend his 
plaint, and afterwards in rejecting the plaint should 
the first order be contumaciously disobeyed. 

This is an appeal against the judgment of 
the High Court, whicli reversed the decision 
of the Judge of the Civil Court of Vizaga- 
patam, dated — and the date is material for 
the decision of the present question— the 
5th July 1865. The question which the 
appeal raises is the effect to be given to the 
26ih and 29th Sections of the Code of Proce- 
dure. The 26th Section recjuirgs that th^ 
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plaint shall contain the name, descriptiony 
and place of abode of the defendant, as far 
as they can be ascertained, and the 29th 
Section provides that, if the plaint does not 
contain the several particulars therein before 
required to be specified therein, the Court 
may reject the plaint, or, at its discretion, 
may allow the plaint to be amended. 

In the present case a plaint was filed by 
the Rajah of Bobbili, against the appellant, 
whom I may shortly describe as the Maha- 
rajah of Vizianagram. The objection taken 
to the plaint was that the defendant was 
described on the face of that plaint by titles 
which did not correspond with the full titles 
to which he was entitled, and by which he 
ought to have been described. The Judge 
thought that objection was made out, and 
he directed that the plaintifi* should have 
liberty to amend his plaint by amending the 
description of the defendant, in accordance 
with the description which had been given 
to him in the Gazette, by which he was 
appointed a member of the Governor-Gene- 
ral's Council for making laws, namely, the 
'* Honorable Maharajah Meerja Vijaya 
** Rama Gajapati Raz Manea Sultan Bahadur 
" Garu, of Vizianagram." He gave the 
plaintiff a ** week's time to amend bis plaint 
'*by entering the name and distinction of the 
*' defendant as above set forth, and in default 
" the plaint will stand rejected." The plain- 
tiff, the respondent, declined to amend his 
plaint, and failed to do so. The Judge then 
rejected the plaint under the 29th Section, 
and upon appeal to the High Court, that 
order of rejection was reversed, and it was 
held that the identity of the appellant having 
been ascertained by the imperfect description, 
the order to reject the plaint ought not to 
have been made. 

The dispute between these parties seems 
to have been a very ancient one. There 
appears to have been a feud between these 
two great proprietors for a considerable time 
as to the titles to which they were respect- 
ively entitled. It further appears, however, 
that as early as 1861, the then agent of the 
Governor of Madras in Vizagapatam had 
ascertained what titles were the titles by 
which these parties were respectively known. 
I think the phrase is what titles '^ were in 
vogue," and he ordered that in all official 
documents, those titles should be given by 
the one to the other. The respondent or his 
father raised an appeal against that order. 
There was an elaborate report made by a 
Mr. Carmichael to the Government, and the 
Government of Madras passed an order upon 



that, which is dated the 26th April 1865, 
by which they ruled that the order of the 
agent should stand, and that those titles 
should be treated as the titles necessary to be 
given in official documents. That, therefore, 
was a recognition by the Local Government 
of Madras that the appellant was entitled 
to the titles specified in the order of the 
agent, Mr. Fane. It was also something 
more, because, while this question was pend- 
ing before them, the Government of India, 
by the then Viceroy, had formally conferred 
upon the appellant the title of Maharajah. 
Therefore, if there had been any question 
upon his claim to that title at an earlier date, 
that doubt was entirely removed by the 
formal act of Government, and the grant of 
the title from that which must be taken to 
be in India the fountain of honor. 

Now it is no doubt the fact that the plaint 
in the present case was filed before that order 
of the Government of Madras to which I 
have just referred. It was, however, filed 
after the grant of the title of Maharajah ; 
and after the appointment of this genileman 
to be a member of the Governor-General's 
Council for making laws, by the notification 
in the Gazette in which he received his fiill 
titles, and was described in the manner in 
which the Judge afterwards required the 
respondent to describe him ; and, further, it 
is certain that the order of the Government 
of Madras was passed and issued before the 
question raised upon this objection under the 
Code came to be tried, and the decision of 
the Judge upon it was passed, because tiiat, 
as I stated, was not until July 1866. 

In these circumstances the question for 
their Lordships' consideration is, whether the 
order of the Judge, which was competent 
to pass, and indeed ought to have passed, un« 
der the Code of Procedure, or whether ike 
decision of the High Court reversing it, is 
the correct one. 

No doubt the question which is now brought 
before their Lordships might by some per- 
sons be considered frivolous. It does not 
appear to their Lordships, however, to be by 
any means a light question. It is certainly 
(as one of their Lordships remarked in the 
course of the discussion) strongly against the 
policy of the law that anything should be 
done which tends to increase that which has 
been always one of the great social evils of 
India, t. e., the indisposition of persons of 
consequence to appear as suitors in Courts 
of justice. It appears to their Lordships 
that, upon the proper construction of the 
Code, the descriptioii contemplated by the 
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26th Section iDclades a]l those titles by which 
the party is generally known ; and that if a 
plaintiff from animosity, from pique, or any- 
thing in &ct but a bona fide dispute as to 
the right to a title, obstinately refuses to 
give his adversaiy that title by which he is 
generally recognized, the Court ought not 
to permit or sanction that species of insult, 
as insult, no doubt, it would be treated, not 
only in India, but eveo in other countries. 

In the present case it is not necessary for 
their Lordships to consider whether, if there 
were a bona fide dispute in the suit, or other- 
wise, as to the existence of the title, or as 
to the right of the party to bear a particular 
title, the Judge would in every case exer- 
cise a sound discretion in rejecting the plaint. 
For it appears to their Lordships that here 
the matter was entirely put by the proceed- 
ings already referred to beyond dispute, and 
that it was impossible to say that the titles, 
if properly treated as falling within the 
term of description, could not be ascertf>ined. 
An order had been passed in the district, 
with the view, apparently, of keeping 
the peace between these great proprietors, 
that in all official documents each should de- 
scribe the other by a certain title; that order 
had been recognized after appeal and dis- 
cussion and enquiry by the Government of 
Madras; the titles themselves had been re- 
cognized by the authority in India, — by the 
Governor-General in Council, and confirmed 
by a distinct grant of the principal title, that 
of Maharajah, — ^and therefore there could be 
no pretence or excuse for saying that there 
was any doubt whatever as to the legal right 
of the appellant to bear those titles which 
he claimed to bear. Their Lordships are 
therefore of opinion that the Judge of the 
Civil Court was competent to pass the orders 
which he passed ; and that he exercised a 
sound discretion in first requiring the respond- 
ent to amend his plaint, aud afterwards in 
rejecting that plaint when the first order had 
been contumaciously disobeyed. 

The only point on which their Lordships 
have entertained a doubt is whether it was 
essential for the Judge to require the term 
^ Honorable," which seems to be less matter 
of description than a mere honorary distinc- 
tion, applying to those who are members of 
the Council, to be stated in the plaint. It 
M, however, to be observed that the respond- 
ent, when he appealed to the High Court, 
did not raise any point as to that. He raised 
broadly the question whether he was bound 
to give the appellant what he called his 
honorific titles, or whether it was not suffi- 



cient simply to describe him in a way in 
which he could be distinguished from any 
other person. 

Their Lordships are aware that, in coming 
to the before- mentioned conclusion, they are 
ruling that which is in some degree in conflict 
with a decision passed by the High Court of 
Bengal in the case cited from the 12th 
Weekly Reporter, page 450. It is to be ob- 
served, however, that, as it was fairly ad- 
mitted at the bar, that case is in one particu- 
lar distinguishable from the present, inasmuch 
as there the defendant had not taken the 
objection in the first instance, but had asked 
for further time, and afterwards took tlie 
objection by way of after-thought. It is, 
however, scarcely necessary to observe that 
even, if the case had been on all fours with 
the present, it would not have been a decision, 
passed as it was by a Division Bench of the 
High Court, which would have been binding 
upon their Lordships ; and for the reasons 
which I have stated, their Lordships are of 
opinion that it is not the true construction of 
the Act in question to say that, where a man 
has titles, the claim to which titles cannot 
rationally be disputed, and by which he is 
generally known, all that the Code requires 
is that he should be described in such way as 
has been contended for by the respondent. 

Their Lordships, under these circumstances, 
will humbly advise Her Majesty that the 
decree under appeal be reversed, that the 
order of the Zillah Judge be affirmed, and 
that the respondent do pny the costs of this 
appeal and in the High Court. 



The 27th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Pleader and ClietU — Carelessness — Costs and 
Interest, 

Case No. 5 of 1872. 

Miscellaneous Appeal Jrom an order passed 
by the Judge of Sarun^ dated the I2th of 
October 1871. 

Prince Mahommed Ruliimooddeen (Decree- 
holder) Appellant, 

versus 

Baboo Beer Protab Suhai (Judgment* 
debtor) Respondent, 
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Baboo Chunder Madhub Ghose for 

Appellant. 

Baboo Kally Kishen Sein for RespoDdent. 

A tabalar account having been drawn oat and submitted 
for some days to the examination of the vakeels of the 
different decree-holders before it was finally settled, 
the Court declined to allow the matter to be re-opened 
for the purpose of correcting a mistake (the omission 
of costs and interest) at the instance of the appellant, 
one of the decree-holders; and observed that the 
appellant, if he has suffered loss through the carelessness 
of hia pleader, may not be without a remedy. 

Couch, C. J, — Wb do not think we ought 
to interfere. What is now sought is to get 
rid of the omission to put the costs and the 
interest in the statement of the account 
which was drawn out. It arose from the 
present appellant's pleader not putting the 
particulars where they ought to have been, 
and where alone the Court was bound to 
look for them, viz,, in the tabular statement. 
It appears that the account was submitted 
for some days to the examination of the 
vakeels of the different decree-holders before 
it was finally settled, ond we think that is a 
circumstance which ought to have weight 
with us. In fact, it was a kind of arrange- 
ment come to with the Court by these claim- 
ants by which an account of what was due 
to each was made out and agreed upon. 
Certainly, after the opportunity which the 
vakeel of the appellant bad of correcting the 
mistake, and having a proper account made, 
we ought not to allow it to be re-opened, 
unless we had the parties who had an interest 
in keeping the accounts as settled, before 
us ; they might reasonably object, after 
what has taken place, to the Court altering 
the account in such a way as to affect them, 
as it must to some extent. 

The present appellant has suffered loss 
through the mistake, or possibly the careless- 
ness of his pleader. If it was carelessness, 
he may not be without a remedy. 

The appeal must be dismissed with costs, 
pleoder's fees being fixed at Rs. 16. 



The 27th July 1872. 

Present : 

The Hon*ble Sir Richard Couch, KL, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

JurisdicHonSmall Cause Court-^Deferred 
Dower (Muwajjal), 

Reference to the High Court by the Offi* 
dating Judge of the Small Cause Court 
at Sealdah, dated the 2l8t June i872« 



Hayatunnisaa Bibee, Plaintifft 

versus 

Shaikh Asirooddeen and another, 

Defendants. 

A suit for deferred dower or mmoajjal, payable to the 
wife by the husband upon her divorce, or upon the 
husband's death by his heirs out of hia estate, is cogni- 
zable by a Small Cause Court. 

Case, — Plaintiff in this case sues defend- 
ants upon a hahinnamah, or deed of dower, 
executed and duly registered by her hus- 
band now deceased. The dower claimed 
amounts to 500 rupees, of which while one 
half is exigible dower or muajjal, the 
other holf, about which I submit this refer- 
♦•nce, is deferred dower or muwajjaL 
Muwajjal is payable to the wife on divorce, 
or on decease of the hushand where there 
has been no divorce. In this instance there 
was no divorce, and plaintiff now comes 
into Court upon her husband's death to sue 
his heirs. The point upon which I solicit 
the orders of the Hon'ble High Court is as 
to whether, under these circumstances, her 
suit is cognizable in a Small Cause Court. 

Deferred dower is payable alternatively 
upon the dissolution of marriage by divorce, 
or death, as the case may be. In this case, 
as there was no divorce, it is payable on the 
death of the husband, and not before, and 
all material parts of the deed of dower may 
be read as though the alternative of divorce 
were not mentioned in the deed. The effect 
of the deed is that the husband settles 'a 
certain sum of money on his wife, payable 
on his decease. The consideration of this 
arrangement is marriage. The dower defer- 
red is exactly in the nature of a conditional 
bequest. It is unlike an ordinary debt, in- 
asmuch as it is the heirs of the husband 
who are liable to pay it, and not the husband 
himself. 

Paragraph 2 of Section 6 of Act XI of 
1865 declares that an action shall not lie in 
tt Small Cause Court ** for a legacy or part 
of a legacy under a will." The expression 
'* will'* is defined in the Indian Succession Act 
'* as the legal declaration of the intentiona 
" of a testator with respect to his property, 
" which he desires to be carried into effect 
" after his death." This definition would 
seem to me to in.clude in its terms that part 
of the deed of dower under which plaintiff 
in the present case sues for muwajjal, and 
I am therefore of opinion that thia suit is 
non^coguizable. 
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The judgment of the High Court was 
delivered as follows by — 

Couehy C,J, — The dower is money due 
upon the cbntrdct of the liusband, payable 
either upon divorce or on his death. The 
fnct of one of the continjjencies being his 
d^atb, and the money being payable by liis 
heirs out of his estate, does not prevent the 
suit from being cognizable by the Small 
Cause Court. 



The 27th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Markby, 
Judge. 

Hindoo Law of Inheritance -'Insanity — Madman 
— Evidence — Maintenance Sale of immoveable 
Property — Conditions of Sale — Title. 

Appeal from the judgment of the Hon'ble 
A. G. Maephersony exercising the Ordi' 
dinary Original Civil Jurisdiction of the 
High Court. 

Dwarkanath Bysack and others (Plaintiffs) 
AppellantSy 

versus 

Denobundoo Mullick and another 
(Defendants) Respondents. 

The Standing Counsel for the Appellants. 

Mr. Lowe for Denobundoo Mullick. 

AccordiDg to Hindoo law a party need not be absolately 
incurably insane in order to be incapable of inheriting ; 
nor is it necessary to show, by clear and positive evi- 
dence, the absolute impossibility of a core. 

A madman, though excluded from inheritance, is en- 
titled to maintenance. 

Per Macpherson^ J. — ^Although, when parties do not 
possess a title prior to a particular date, they may fairlv 
make it a condition that no title prior to that date shall 
be required, it is not fair or honest to say that the title 
commences on a certain date when it does dot commence 
then, and when the vendor has prior deeds in his hands 
which show -his title to be bad. 

This was a suit to recover possession of 
certain landa and premises from the defendant 
Denobumloo Mullick, to have the rights of 
the plaintiffs and tlie defendant Denobundoo 
Mullick therein ascertained and declared, nnd 
for an account and payment of mesne profits 
by the defendant Denobundoo Mullick. 

The facts of the case will appear suffici- 
ently from the judgment of the Lower Court, 
' which was as follows : — 

Maepherson, J. — In this case the plaintiffs 
' Bue to recover the estate of Bnjkisto Bysack, 



^ho died in 1826. He died, leaving a 
childless widow, Sreemutty Opoorva Chun- 
dra Dossee, who took his property for the 
estate of a Hindoo widow, and who lived 
till October 1869. The plaintiffs say that 
they, as the next heirs (along with the de- 
fendant Mohendronath Bysack) of Rajkisto 
Bygack, on the death of Sreemutty Opoorva 
Cbundra Dossee. are entitled to possession of 
the property. No doubt, If in 1869 the 
plaintiffs were the next heirs, they are 
entitled to recover, unless the defendants can 
show that Sreemutty Opoorva Chundra Dos- 
see, who was once in possession, parted with 
the estate under such circumstances as to 
make the transfer binding against the next 
heirs of her husband on her death. The 
plaintiffs have gone fully into the circum- 
stances of the case, and have shown exactly 
the various dealings which have taken place 
with the property since the death of Rajkisto 
Bysack. They show that, in 1828, Sreemut- 
ty Opoorva Chundra Dossee instituted a suit 
in the Supreme Court, praying for a deolara- 
tion of her right to the share of Rajkisto 
Bysack in the joint property . belonging to 
him and his brothers (they being all sons of 
one Russickloll Bysack), and for an account 
and partition. On the 4th March 1829, 
there was a decree for partition with a de- 
claration of Sreemutty Opoorva Chundra 
Dossee's right to a one-third share of the 
joint estate. In 1832 the commission of 
partition was returned, and the properties, 
the subject of this suit, were (among others) 
allotted to Sreemutty Opoorva Chundra Doe- 
see, who thereupon got possession. Subsequent 
to that we find that Mr. Templeton, an attor- 
ney of the Supreme Court, who had acted 
for her in her suit, issued execution against 
her on two judgments which he had obtained 
on two bonds and warrants of attoi*ney ; and 
in 1834 he caused the whole of the share 
allotted to Sreemutty Opoorva Chundra Dos- 
see, that is the whole of the property, the 
subject of this suit, together with other pro- 
perties belonging to Sreemutty Opoorva 
Chundra Dossee, to be seized under writs of 
^fi'fa, and sold. In April 1834, the sheriff 
conveyed the right, title, and interest of 
Sreemutty Opoorva Chundra Dossee in these 
properties to Mr. Templeton himself, the 
amount paid by him being about Rs. 5,000. 
In August of the same year, 1834, Mr. 
Templeton conveyed these properties to 
Gooroodoss Dutt, the brother of Sreemutty 
Opoorva Chundra Dossee. Gooroodoss Dutt 
had a brother, Shamuldoss Dutt, who was 
joint in estate with him ; and, on parti(ioQ 
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being made between the brothers, the pro- 
perties DOW in dispute were alloted to Sham- 
uldoss Dutt, who, having died, was succeeded 
by his son Rajender Dutt. 

In 1861 a suit was pending between this 
Rajender Dutt and Doyamojee Dossee, his 
step-mother. In that suit an order was 
made on the 27th September 1861, that 
these properties should be sold, and that Mr. 
Carapiet, the attorney for Rajender Dutt, 
should be trustee for sale. The parties were 
ordered to bring in all the deeds necessary 
for the purposes of the sale, and to join io 
the conveyance. The property was sold 
under that order on the 14th December 1861, 
and was purchased by the defendant Deno- 
bundoo Mullick, to whom, in January 1862, a 
formal conveyance was given by Rajender 
Dutt. Denobundo Mullick then was put in 
possession, and he has been in possession ever 
since. 

It now appears that Denobundoo Mullick 
bought from Rajender Dutt, without any 
notice whatever that the property had come 
through Sreemutty Opoorva Chundra Dos- 
see ; and it certainly does appear, on the 
evidence of Mr. Carapiet, that Denobundoo 
Mullick had the utmost reason to complain of 
the manner in which he was induced to 
become the purchaser. The sale was ordered 
by the Supreme Court to be held for certain 
purposes set out iu the order of September 
1861. Under that order Rajender Dutt, on 
the 21st September 1861, made over to Mr. 
Carapiet all the title-deeds he had in his pos- 
session relating to the property, and among 
these title-deeds were four deeds of April 
1834, by which the sheriflf conveyed this 
property to Mr. Templeton. These deeds 
show, on the face of them, that Mr. Temple- 
\ ton had purchased only the right, title, and 
V interest of Opoorva Chundra Dossee, and 
that he had nothing more than that right, 
title, and interest at the time he conveyed to 
Gooroodoss Dutt in the month of August 
1834, and Mr. Carapiet seems to have been 
of opinion that, in^much as it would be 
detrimental to the sale if it were known that 
Mr. Templetob had no more interest than 
what he got by the sheriff's sale, it was right, 
111 advertising the property for sale, to insert 
a condition to the following effect: — "The 
title commences with the indentures of lease 
and re-lease l>earing dates respectively the 21st 
and 22iid days of August 1834, and no evi- 
dence 01 title prior thereto shall be required 
by the purchaser or purchasers," Now, the 
lease and re-lease of August 1 834, which are 
in this clause stated to be the commencemeut 



of the title, are the conveyance by Mr. Tem- 
pleton to Gooroodoss Dutt, and the recital 
contained in that conveyance is simply that 
Mr. Templeton is seised in fee of the proper- 
ty. The statement that the title commenced 
with the deeds of lease and re-lease of 1834 
seems to me to be false in fact. It was an 
express statement on the part of the vendors 
that they were not able to show any title 
antecedent to that date, whereas they could 
show their title antecedent to that date. The 
condition does not bear the construction 
which Mr. Carapiet puts on it. As a matter 
of fact, the vendors gave no notice to any one 
that their title really commenced earlier, and 
that they had in their possession the convey- 
ances of April 1834. 

The sale under the order of Court having 
taken place on the 14th of December, Mr. 
Carapiet, on the 16th of December, on the 
application of Mr. Beeby as attorney for 
Denobundoo Mullick, the purchaser, sent to 
him such documents as he considered the 
purchaser to be entitled to, which went no 
further back than the deeds of August 1834. 
At that time Mr. Carapiet had in his hands 
the earlier deeds of April 1834. In Janu- 
ary 1862 the conveyance was executed, the 
purchaser believing that the deeds of August 
were the commencement and foundation of 
the title.' Subsequently Denobundoo Mullick 
(^ot possession, and, on the 28th April 1862, 
Mr. Carapiet gave up the original convey- 
ance of April 1834, not to Denobundoo Mul- 
lick, who ulone had a right to them, but to 
Debender Chunder Dutt (now an attorney of 
this Court), the cousin of Rajender Chunder 
Dutt, who duly made them over to Rajender 
Chunder Dutt, who has had them in his cus- 
tody ever since, and has (under considerable 
pressure) produced them to-day before me in 
Court. 

Before leaving this part of the case, I wish 
to say distinctly that, although, when parties 
do not possess a title prior to a particular 
date, they may fairly make it a condition that 
no title prior to that date shall be required, it 
is not fair or honest to say that the title com- 
mences on a certain date when it does not 
commence then, and when the vendor lias 
prior deeds in his hands which show his title 
to be bad. In this case it is clear that the 
production of the earlier title-deeds would 
have put purchasers on their guard. It la 
much to be lamented that the existence of 
these earlier deeds was concealed. 

However, whether Denobundoo Mullick can 
complain or not of the circumstances under 
which he bought this property, the present 
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plaintiffs are not affected by these circum- 
staoces in any way, and, therefore, the case 
oomea round to tlie one question, whether 
Denobiindoo Mullick can prove that the pro- 
perty has been transferred in such u way that 
the transfer is yalid against the reversioners. 
I think t)ie defendant has entiiely failed to 
show that the transfer lo him is valid against 
the plaintiffs. There is a probability that 
Mr. Templeton caused the property to be 
•old to recoup himself the costs of the parti- 
tion suit. But there is no evidence that such 
18 the case. And the judgment against Sree- 
mutty Opoorva Chundra Dossee was against 
ber personidly, and not her husband's estate. 
Moreover, in the bonds on which the judo^- 
ments were signed, though she is described 
as widow, in the obligatory part her hii8bMud*8 
estate is not bound, but only she herself 
personally. Even suppfJsirTg the money was 
due to Mr. Templeton for the costs of that 
suit, it would by no means follow that Sree- 
mutty Opoorva Chundra Dossee was justi- 
fied in allowing the property to be sold 
•8 she did. The decree of the 4th March 
1829, in the partition suit, orders all costs 
to be paid out of the estate of Russickloll, 
•od the defendants in that suit in their 
answer admit the possession of personal pro- 
perty belonging to the estate of Russick- 
loll to the extent of Rs. 23,000. With 
that admission it would ^require much fur- 
ther proof than is now before me to show 
that the property was sold for costs, or thut, 
if sold, it was properly so sold, although it is 
te-ue that the decree of the 20th July 1832, 
orders ihe costs of the commission of par- 
tition to be paid by the parties in proportion 
to their several shares. 

Bat there really is great reason to doubt 
altogether the bona fides of the sales by the 
sheriff, for we find that, within four months of 
the sale, the whole property was conveyed to, 
and was octuUy in the hands of, her brother 
Gooroodose Dutt. And it is in eridence that, 
from the time of her husband's death, Opoorva 
Chandra lived with her own, and not with 
lier husband's, relatiyes. 

Thequestionthen arises as to the defendant 
Mobendronauth Bysack, who is admittedly 
eotitied to a share but for the fact of his 
beiog^ a lunatic. He was not born a lunatic, 
aod was not formally found to be a lunatic: 
till 1 864. His position depends upon this 
question, vtj., whether, at the time of Opoorva 
Chandra's death in October 1869, he was 
incorably insane. The evidence is that, 
tbou^h not bom insane, he had attacks of 
inMioiiy from time to time, which gradually 



increast'd in frequency aud intensity. He 
was more tlian once an inmate of the lunatic 
asylum here, and was finally admitted into 
the asylum in 1862, and has remained there 
ever since. After 1862 he had lucid inter- 
vals. As Dr. Payne says, he was at times 
peifectly insane, and at times tolerably 
rational. His lucid intervals giew less and 
less frequent, and, for a good many years 
past, have disappeared altogether. Dr. 
Pavne is distinctly and decidedly of opinion 
that he is now incurably mad. Without in 
any way doubting the value of Dr. Payne's 
opinion, formed as it is after many years of 
obsHrvation of the patient, I am not prepared 
to find as a fact that Mobendronauth Bysaok 
was, in October 1869, absolutely incurably 
insane within ihe meaning of the Hindoo law, 
so as to be incapable of inheriting He has 
a wife, and he having once (and even com* 
paratively recently) admittedly been sane, and 
the malady with which he is affected haying 
grown' upon him, I should not be justified in 
declaring him absolutely incurable, unless he 
was conclusively and positiyely proved to be 
so. 

Taking this view of Mohendronauth's 
position, it is unnecessary for me to decide 
the question discussed by Mr. Marindin at 
some length as lo whether insanity, if not 
fi om birth, makes a man incapable of inherit- 
ing. 

The plaintiffs are entitled to a decree 
declaring their fight as next heirs of Rajkisto 
to this property.. When Opoorva Chundra 
died, tjp next heirs were Mobendronauth 
(the son of Rajnarain) and Gopaul Loll and 
Dwarkanaath (the sons of Joykisto) who 
each took one-third. Gopaul Loll having 
died, those plaintifis who represent him are 
now entitled to his one-third. 1 shall declare 
accordingly, an4 I shall orddr possession to 
be given to theift. The defendant, Denobuu- 
doo Mullick, must pay the plaintiffs' costs on 
scale No. 2. Under the circumstances, there 
will be no account of mesne profits. Moben- 
dronauth By sack's share is not liable for any 
f»ort^u of the costs of this suit, one chief 
object of which was to have him declared 
incurably insane. 

The plainti£& appealed from this judgment 
so far as it declared the defendont Mohen- 
dronauth Bysack to be entitled to a share in 
the immoveable property in dispute jointly 
with the plaintiffs, and ordered possession 
thereof to be given to Sreemutty Thacooranee 
Dossee, the committee of the estate and person 
of the said defendant, and from the order 
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of the learned Judge refusing a review of 
judgment, on the following grounds : — 

Isi, — That the learned Judge ought to 
have held thnt the defendant Mohenrlronauth 
Bysack, at the time of tlie death of Sreemutty 
Opoorva Chundra Dossee, was a madman in- 
capable of inheriting according to Hindoo 
law, and that the plaintiffs alone, as next heirs 
of Rajkiato Bysack thereupon became en- 
titled to possession of the immoveable pro- 
perty. 

2ndt — That, if the learned Judge was right 
in holding that the evidence adduced at the 
hearing of this suit was not sufficient to 
establish that the defendant Mohendronauth 
Bysack was a madman incapable of inheriting, 
the learned Judge ought to have granted a 
review of judgment. 

3rdy — That, if the learned Judge was right 
in holding that the defendant Mohendronauth 
Bysack was entitled to a share in the said 
immoveable property and premises, he ought 
to have held that such share of the said 
defendant ought to be charged with a pro- 
portionate share of the attorney-and-client 
costs of the plaintiffs in this suit. 

The appeal was heard on the 6th and 7th 
June 1872. 

The Standing Counsel, — I appear in sup- 
port of this appeal. I believe that only one of 
the respondents appears. The plaintiffs appeal. 
They were successful as to a very large 
proportion of the suit below. The suit was 
brought by the plaintiffs against Denobundoo 
Mullick and Mohendronauth Bysack. Against 
Denobundoo, we have succeeded ; but against 
Mohendronauth Bysack we have failed. Our 
contention is that Mohendronauth Bysack is a 
person in the position of a lunatic, and there- 
fore disqualified to inherit under the Hindoo 
law. The case we put is that hussick Lall 
Bysack died in 1821, leaving a widow, Sree- 
mutty Kissoreemonee Dossee and three sons, 
Kajnarain Bysack, Rajkisto Bysack, and Joy- 
kisto Bysack, having first executed an unno- 
mutto potro, — [ComcA, C. J, — The simple 
question we have to decide is whether 
Mohendronauth Bysack, a lunatic, is entitled 
to a share of the property in dispute.] The 
question arises simply in this way. Raj- 
kisto Bysack, one of Russick Lall Bysack's 
three sons, died, leaving a widow Sreemutty 
Opoorva Chundra Dossee, who had instituted 
a suit in the Supreme Court, and obtained a 
decree for partition with a declaration of her 
right to a one-third share of the joint estate. 
Subsequently her property was sold under a 
decree, and became vested in Denobundoo 
Mullick. Upon the death of (he widow, 



however, the heirs of her husband at once 
claimed the estate against the person who 
had succeeded to her interest, and it was 
held that Denobundoo Mullick took nothing, 
except a Hindoo widow's interest. Then 
the question arose between the plaintiffs and 
Mohendronauth Bysack as to whether he, 
beiu<; insane at the time of the fulling in 
of the inheritance, waa entitled to receive 
the inheritance ; or whether it did not actu- 
ally vest in the plaintiffs. Now, Dr. Payne's 
evidence was as follows : — " I am in chai'ge 
" of the Native Asylum at Dolonda. I know 
" a patient there Mnhendronautli Bysack. His 
" third admission was in October 1862. I 
" was then at the Asylum. His state varied 
"a good deal. At tinrtes he was insane, 
*' at others rational. His lucid intervals grew 
" rarer, and there has been no evidence of 
" suspension of insanity for years. I have 
" had considerable experience. I don't con- 
" sider his a curable case. There is no pos- 
" sibllity of his being curable. I had no 
" hopes of his recovery from a year after his 
" admission in the Asylum. I mean 1863 or 
" 1864. I don't remember he told me that 
" he had been in the Asylum before.'* That 
being the evidence, there was no reason for 
dissenting from the evidence given by Dr. 
Payne. Now, there is very considerable doubt 
as to whether the incurability of the insanity 
is a necessary ingredient for exclusion from 
the inheritance. See the Vyavahara Mayu- 
kha, 107. [CoMcA, C. J. — Mr. Justice Mac- 
pherson has not pronounced Mohendronauth 
Bysack incurably insane upon the evidence. 
Does nobody appear for him ?] It is unfor- 
tunate for us that no one appears. Summons 
was served on the Committee. [ Conchy C, ./. 
—There is no question raised on your part as 
to whether, if there was a son, he would be 
entitled to succeed. You had better show 
us whether a son is so entitled.] I do not 
think I could put the case better than was 
done by Sir Barnes Peacock in the case of 
Cally Dass v. Krissan Chunder Doss ( 1 1 W. R., 
O. J., 1 1 ). That was the case of a blind man, 
and it had been held in the lower Court thac 
the blind man's son was entitled to inhrelt ; 
btit afterwards the case came before a Full 
Bench, by Whom it was held that the blind 
man's son could not inherit. Although the 
present question did not arise in that case, 
yet it will be seen that Sir Barnes Peacock 
gives all the texts bearing upon the subject 
of exclusion from inheritance. [^Couch,C. •/. 
— Does the son take by way of substitution ?3 
In every collateral case of inheritance, the 
nearer relatives exclude the more remote ; 
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and lineal descendants take by representation. 
See Gooroo Gubind Shaba v. Annund Lall 
Gho8e(13 W. R., F. B., 49). 

In Brijo Bhookun Lall Abustee v. Becbun 
Dobey (14 W. R., 329), the marginal note 
was as follows :— " A reversioner obtained a 
decree declaring that he was then the nearest 
heir to certain ancestral property, and would 
be entitled to succeed on the death of two 
widows of his cousin who were in possession. 
That event having occurred, it was found 
that the reversioner had became insane, and 
was therefore incapacitated by Hindoo law 
from inheriting. Upon this his son who had 
been appointed manager on behalf of his 
father under Act XXXV of 1858 applied 
for execution of the above-mentioned decree 
as his representative. Held that it was 
necessary to look to the status of the heir at 
the time the succession opened out to him, and 
tliat the applicant in the capacity of representa- 
tive of the reversioner (who was not the heir 
of the widow's husband) was not entitled to 
execute the decree. [ Couch, C. J. — The son 
was here suing as manager.] What I wnnt 
your LordshipH to see is that Mohendronauth is 
the heir of Rajkisto. Now, the Daya Bhaga, 
in dealing with lineal descent, lays down in 
c. 5, 8. 11, that, when the father is dead 
(as well as in his lifetime), an impotent man, 
a leper, a madman, an idiot, a blind man, &c., 
are debarred from inheriting, but entitled to 
maintenance. And tht) same principle is laid 
down in the Vivada Chiniamani. The whole 
doctrine proceeds on the principle that in- 
sanity is in the nature of a civil death which 
removes the person who is afflicted from the 
succession. He is to be treated as if he were 
not in existence, save for the purpose of 
maintenance. 

3/r. Lowe (contra). — My learned friend's 
clients are not entitled to take the property of 
Kohendronauth. When we look at the allega- 
tions in their plaint, the plaintiffs have got 
"what ihey asked for. They did not allege in 
their plaint that, by reason of lunacy, he 
was not entitled to inherit, and that they 
themselves were the only persons entitled. 
Jn 1 Madras H. C. Rep., 216, Mr. Justice 
Hollo way thus concludes his judgment : — 
'* We are fully satisfied that an idiot in 
" Hindoo law is one of unsound and itn- 
*' becile mind who has been so from his 
*' birth. The question of unsoundness and 
^ imbecility is to be determined not upon 
** wire-drawn speculations, but upon tangible 
*^and unmistakable facts." There are no 
tangible facts in this case to establish the 
luDacy. IJ^arkby^ J. — There is the fact 



that he was found a lunatic l>efore.] Yes, 
but that is not conclusive evidence in this 
case. In 2 Tayler on Evidence, s. 1487, it 
is mentioned that **it has been repeatedly 
ruled that an inquisition in lunacy, though 
admissible against strangers, is not conclusive 
proof of what was the state of mind of the 
supposed lunatic at the time of the inquiry." 
In Baboo Shamachuru's Vyavastha Durpana, 
1024, appears the case of Issur Ch under Sen 
V. Ratiee Dossee, which is reported in the 
2 W. R., 125. In that case it was laid down 
that, where it is contended tliat a Hindoo is 
incapable of inheriting by reason of an in- 
curable disease, the strictest proof of the 
disease will be required. Now, I contend 
that there is no evidence whatever of 
Mohendronauth being a madman. Dr. Payne 
in his evidence only says that he is a lunatic. 
But according to the Hindoo law, as it 
seems to me, he must be proved to be a mad- 
man or an idiot. In the Mitakshara, c. 2, 
s. 10, cl. 2, it is laid down : " * An impotent 
" person,' one of the third gender or (neuter 
** sex.) * An outcast,* one guilty of sacrilege 
** or other heinous crime. ♦ ♦ ♦ 
** * * * * A madman,' afiected by any 
" of the various sorts of insanity proceeding 
" from air, bile, or phlegm, from delirium, or 
"from planetary influeuce. *An idior,' a 
" person deprived of the internal faculty : 
"meaning one incapable of discriminating 
** right from wrong." 

In 2 Macnaghten's Principles and Prece- 
dents of Hindoo Law, 135, an idiot is defined 
to be "a person not susceptible of instruc- 
" tion, " " one who cannot support the per- 
formance of duties," "devoid of knowledge 
of himself, and one whose intellectual facul- 
ties are imbecile ; " and the same is referred 
to in the case cited from the i Madras 
H. C. Rep. as the definition of idiot. In 
the case cited by Mr. Kennedy from the 
11 W. R., O. J., 11, it will be seen that 
Sir Barnes Peacock pays at p. 18 : — " This 
'' shows that a son, begotten after his father 
" has been separated from his brothers, 
" alone inherits the share which his father 
" took after partition, as well as any wealth 
" acquired by his father himself ; but that the 
" allotment, once vested in his brothers by 
" such partition, cannot be divested in his 
" favor : and even as regards the allotment 
" taken by the father on partition, neither the 
" after-born son nor the blind son whose dis- 
*' qualification has been removed subsequent 
" to the partition, would take anything if the 
" father should alienate his own share or 
" allotment during his lifetime ;" and further 
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©n he goes on to say : — " And I Apprehend 
^ that, if the incapable son shoald have a fon 
*• born afterwards, that son, if capable, would 
*' stand in his father's plnce, and if in exist- 
'< ence at the time of his grand fatlier's death, 
** would inherit that property which his father 
•* would have inherited, if cnpiible." 

The case in the 14 W. R., 829, is distin- 
gnishnble. There the son sued in a certain 
capacity (as manager), and it was held that 
he was not entitled to recover, but the Ck)urt 
did not discuss the question as to whether 
he was or wns not entitled to inherit. 

In 2 Macnagh ten's Principles and Prece- 
dents of Hindoo Law, c. 4 (Exclusion from 
Inheritance), p. 130, the following question 
was put to the Pundits : — " Does the right of 
** succession which an insane person would 
^*have had to his father, provided he had 
^* been of sonnd mind, devolve on his mother 
^ or on his wife? And supposing such insane 
'* person to have had a son, born subsequently 
** to the death of his (the iusnne's) father, 
** which son is since deud ; in this case, was 
^ the grandson entitled to inherit immediate- 
" ly from his grandfather by reason of his 
** father's insanity ; and if so, on his death, 
'* has his mother any title to succeed him !" 
The Answer of the Pundit was as follows : — 

*' The insane person's wife has no title to 
^ inherit from her father-in-law. The widow 
*'of the original proprietor excludes her 
" daughter-in-law ; bui the insane person and 
*• his wife must be provided by her with the 
** necessaries of life out of the estate. If, 
^however, afier the death of the grandfather, 
^ a son of the insane person have been born, 
^ and subsequently die, the origiual proprie- 
** tor's daughter-in-law will, as mother of the 
*' child, take the heritnge in succession to her 
** child, and supply food and raiment to her 
^' mother-in-law and husband. This doctrine 
^ is contained in the Daya Bhaga and other 
•* authorities." 

In 1 Strange, 1 52, c 7, we read : — " Ex- 
** elusion from luheritance with the Hindoo 
*' rests, in general, upon the same principle 
" with succession to it, t. e. it is connected 
** with tlie obseqnies of the deceased ; from 
** their incapacity to perform which the ex- 
** eluded are incompetent as heirs. The 
^ causes of it are sufficiently numerous ; de- 
<* fects both of body and mind, together with 
**vice, constructive as well as actual, being 
^ attended with this effect ; and, lastly, devo- 
^ tion to any of the religious orders. At 
*' first sight it appears harsh to divest of their 
*' heritable rights, not only idiots and madmen, 
*< bal \h» deaf, the duaib, &o. • « ^ • 



" but when it is considered how unfitted these 
*' in general are for the ordinary intercourse 
*' of the world, and that they are, by the same 
" Ihw, anxiously secured in a maintenance 
'^ for life, chargeable upon those who replace 
^ them as heirs, the severity of the enactment 
" is not only in some degree abated, but it 
'* even admits of comparison with our own 
*' institutions ;" and Strange goes on to show 
the analogy between the English and the 
Hindoo law. According to English law a 
committee would be appointed, and the pro- 
perty would be vested in the committee. 
According to Hindoo law, the result of the 
text seems to be that a capable son is sub- 
stituted for an incapable father. See the 
Daya Bhaga, c. 5, ss. 18, 19; Shamachum's 
Vyavastha Darpana, 1014 ; the Dharraa 
Shastra (Roer's and Montriou's), p. 46, v. 140. 
As far as I am able to make out from the 
text, it is not limited, as Mr. Kennedy pots 
it, to the estate in the direct line like the 
estate of the grandfather. If the son is 
incapable of inheriting according to Hindoo 
law, on his becoming insane, the son is sub- 
stituted. The reason is very well given by 
Strange at p. 152. As I contend, the son in 
this case would take the father's share. My 
first objection therefore is that it is altogether 
a matter of fact. Upon the evidt^nce whidi 
the learned Judge had before him, his Liord- 
ship could not and ought not to have done 
what it is now s»id he ought to have done. 
They ought to have given his Lordship ample 
evidence. [/Wr. Kennedy — We are quite 
willin«; to do so now if the Court should think 
that thfre has not been a perfect investiga- 
tion.] On the question of fact, I hold that 
the dncree is a right one ; and on the question 
of law, my learned friend has not made cat 
that his clients are entitled to the property in 
dispute. Moreover the appeal, being from sn 
order upon an application for a i*eview of 
judgment, ought to be dismissed. 

The Standing Counsel (in reply). — Special 
demurrers have been abolit'hed. At any rate 
this was a matter which might have pat 
Mohendronauth or his advisers upon enqairj. 
They ought to have come in. The committee 
had a duty cast upon her. But l»ecause she 
does not choose to appear, it would be v^ry 
liard to make my clients suffer. U the evi- 
dence of Dr. Payne had been impeached, I 
take it it could have been support d. Bat 
Mr. Justice Macpherson expresses his most 
perfect Gonfi<ienee in it, and does not in the 
least suggest any doubt as to the insanity. 
My learned friend seems to think tliat tlie 
leatned Judge was not satisfied with tl^ tt^i- 
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deace. But it appears to me that the learned 
Judge did accept the evidence as to insanity 
to be quite sufficient, sitting as he did as a 
Judge and Jury, and having a most respect- 
able Government officer to come and . swear 
that he was insane. [ Couch^ C, J. — Mr. 
Justice Macpherson said that there was not 
sufficient evidence to show that the man was 
absolutely incurably insane. He seems to 
have treated it as insanity.] It would be im- 
possible to satisfy a man that anotiier is abso- 
lutely incurably insane. Unless your Lord- 
ships are prepared to exclude that branch of 
Hindoo law which treats of exclusion from in- 
henttince, I think it is impos^ibie to say that 
any man can be pronounced to be absolutely 
incurably insane. But Dr. Payne has pledged 
himself to the word of a gentleman tliat Mo- 
hendronauth is absolutely insane, and we have 
Dr. Payne's clear testimony carrying back the 
insanity to 1863 or 1864. Unless your Lord- 
ships suggest this idea that, whenever a person 
is unrepresented in Court, a host of witnesses 
should be brought to shake one incredible 
witness, I do not see how the judgment of 
the Court below can be supported on the 
ground on which the learned Judge proceed- 
ed. There is a precise distinction between 
a madman and a lunatic It is so in our law, 
and it is the same in the Hindoo law. Mr. 
Justice Holloway, in the Madras case cited 
by me before, snys : — " Lord Coke classes 
^ idiots as one of the species of ^non compos 
" mentis* distinguished from lunatics by tiie 
^ circumstance that the idiot is he, which 
** from his nativiiie, by a perpetual iufir- 
'* mi tie, is non compos mentis J* 

I cannot understnnd what other possible 

distinction can be made between an idiot and 

a madman. One always speaks in ordinary 

language of supervenient insanity us madness. 

Under the Mitaushara an insane person is 

excluded from inheritance, but the penalty 

of degradation is imposed on those who do 

not maintain him (c. 2, s. 10^ v. 5). The 

passage from Vyavastha Darpana (v. 657, 

p. 997) is not Shamachurn's own, but is a 

text of Devala, the import being the ^ame 

with that of the text of Narada {see p. 100 i). 

See also Montriou's Edition of Tujnavalkja 

V. 141, 2od Book, p. 46, and the Daya 

Bbaga, c 6, ss. 9 and 10. There was one 

ease mentioned by Mr. Lowe which has some 

little bearing on the matter in this way. 

Your Lordships will remember how closely 

united, according to Hindoo law, the wife 

is %o the husband. I am not quite sure that 

the union of the two, according to the 

Hiadoo law, is not possibly a closer oae 



than is contemplated by the English law, 
for it is dne not to be terminated even by 
death. So long as the wife represents a 
part of the husband, tiie union survives. 
But a son's widow is not an heir to the 
father under any imaginable circumstnnce. 
[CoiicA, C, «/. — Do I understand you to say 
that, if the prof»erty does not go to Mohendro- 
nauth, he would huve a right to mainte- 
nance ?] Just so. 

The Court took time to consider. 

The judgment of the Court was delivered 
asjollows on the 21th July 1872 by-- 

Couch, C. J, — This was an appeal from 
the judgment of Mr. Justice Macpherson, by 
which he declared the defendant Mohendro- 
nauth By sack to be entitled to a portion of the 
property in dispute, the claim of tlie plain- 
tiffs being to the whole of the property, on 
the ground that Mohendronautli By sack was 
insane, and, therefore, not entitled to inherit 
any share of it. The otlier portion of the 
judgment, to which we need not further al- 
lude, relates to the title of the plaintiffs and 
Mohendronauth By^ack, supposing he was not 
disqualified from inheriting, as agaiust the 
first defendant. Having disposed of that, 
the learned Judge says : — '' Tbe question 
arises as to the defendant Mohendronauth 
Bysack, who is admittedly entitled to a share 
but for the fact of his being a lunatic. He 
was not born a lunatic, and was not formally 
found to be a lunatic till 1864. His position 
depends upon this question, viz., whetlier, at 
the time of Opoorva Chun«lra's death in Octo- 
ber 1869, lie was incurably insane;'' and 
then, taking thai to be the question, iie sajs : — 
*' 1 am not firepared to find as a fact that Mo- 
liendronauth Bysack was in 1869 absolutely 
incurably insane within the meaning of the 
Hindoo law, so as to be incapable of in- 
heriting.*' 

Now, the question is whether the proposi- 
tion there put forward, and upon which the 
judgment is foundeil, that a party must be 
absolutely incurably insane, in order to be 
incapable of inheriting, is in accordance with 
Hindoo law. 

Most of the texts upon the subject are to 
be found in the Dayabhaga, Chapter Y, the 
chapter as to exclusion from inlieriiance. 
The first is from Menu, which sajs : — " Im- 
pott^nt persons and outcasts are excluded 
from a share of the heritage, and so are per- 
sons born blind and deaf, as well as madmen, 
idiots, and dumb, and those who have lost a 
sense (or a limb)." Another text is fi om 
Vajnavalkya, which says : — " An outcast 
and his isaue, an impotent pei^son, one lame, 
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a mndman, nu idiot, a blind raao, a person 
afflicted with an incurable disease, as well as 
other similarly disqualified, must be main- 
tained, excluding them, however, from partici- 
pati(m. One who cannot walk is lame ;" and, in 
the next clause, there is a text of Devnla : — 
" When the father is dead (as well as in his 
lifetime), an impotent man, a leper, a mad- 
man, an idiot, a blind man, au outcast, the 
offspring of nn outcast, and a parson wearing 
the token (of religious mendicity) are not 
competent to share the heritage.*' The same 
text is in other books of authority, as the 
Daya Krama Sangraha, where it is given 
thus : — " An outcast, his offispring, an impo- 
tent person, one lame, insane, or an idiot, a 
blind man, one afflicted with an incurable 
disea«>e, should be supported, since they are 
excluded from the inheritance." 

The words of the Mitacksharaj in Chap- 
ter II, Secti<»n 10, on exclusion from inherit- 
ance, are : — " The author states an exception 
to what bus been said by him respecting the 
succession of the son, the widow, and other 
heirs, as well as the re-united parcener. An 
impotent person, an outcast, and his issue, 
one lame, a madman, an idiot, a blind man, 
and a person afflicted with an iiicural»le 
disease, as well as others (similarly disquali- 
fied,) must be maintained, excluding them, 
however, from participation," being the same 
text as is in the Dayabhaga. 

I may also notice that in Elberling on In^ 
heritance, Section 151, it is said : — " As suc- 
cession takes place in consideration of the 
benefit conferred on the deceased by tlie 
ftineral offerings, those who cannot, either 
for a general or special cause, or those who 
will not perform the ceremonies, are neces- 
sarily excluded from becoming heirs ;" and he 
refers to Section 189, where it is siiid: — *The 
being impotent, or born blind nnd deaf, or 
Jiaving lost a sense or a limb, or being a mad- 
man, an idiot, or dumb, because these defects 
are considered as a punishment for crimes 
committed in a former state." The texts 
speak of incurable disease, but madness is a 
separate head of disqualification, to which 
incurability is not attached. They do not 
support the proposition that a person must, 
AS Mr. Justice Macpherson says, be abso- 
lutely incurably insane. He goes beyond what 
the texts warrant. 

The evidence in the case with regard to 
the state of mind of Mohendronauth Bysack 
was the deposition of Dr. Payne, who said 
that he wos in charge of the native asylum, 
and tliat he knew a patient there of the name 
of Mobendronautb fiysack : " Hia state 



varied a good deal. At times he was insane, 
at others rational. His lucid intervals grew 
rarer, and there has bpen no evidence of sus- 
pension of insanity for years. I have had 
considerable experience. I don't consider his 
a curable case. There is n«» possibility of 
his being curalde. I had no hop^-s of his re- 
covery from a year after his admission iuto 
the asylum." 

It appears to us that this evidence shows 
a state of madness for a long period of time, 
and certainly, if not without an absolute 
possibility of cure, without a probability of 
it. It is n«»t necessaty to show, by clear and 
positive evidence, the absolute impossibility 
of a cure. There is no authority for that 
either in the texts or decisions. According 
to Dr. Payne's evidence, this person might 
well be described as a madman, and in 1869, 
when the succession fell in, he was certainly 
a madman, and was not at that time in a 
condition to offer the funeral oblations, which 
is given as the reason why such a person 
should be excluded from inheritance. For 
that reason we think the decree of the learn- 
ed Judge cannot stand, and that part of it 
which relates to the share of Mohendronauth 
Bysack must be set aside. The texts which 
exclude a madman from inheritance declare 
that he is entitled to maintenance ; and this 
was not questioned in the argument before 
us. It must, therefore, be referred to one of 
the Judges of this Court (unless the parties 
can agree on it, which they will prol)ably be 
able to do) to ascertain what is a proper sum 
to be allowed for Mohendronnuih Bysack's 
maintenance from his ^hare of the property. 
The panies will respectively bear their own 
costs of this apueal to be taxed as betwecQ 
attorney and client on scale No. 2. 

Markby, </. — I am of the same opinion. 



The 27th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, Chief 
Justice^ and the Hon^ble VV. Ainslie, 
Judge. 

Jurisdiction—Act XXIII of 1861 *. 4— Party to 
Suit {Person living within *20 Miles). 

Reference to the High Court by the Ex- 
officio Judge of the Small Cause Court 
at Darjeelingy dated the I2th June 1872. 

Mohur Ram Moodee, Plaintiff] 

versus 

Karbaree Sirdar and another, Defendants. 
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In this case the Hi^h Court, under 8. 4 Act XXIII of 
1861, allowed the Small Cause Court to make a person 
concerned in a suit who lived within 20 miles of the 
jurisdiction of that Court, to be made a party to the suit. 

Case, — The plaintiff brought this case be- 
fore the Court of Small Causes at Darjeeliog, 
ezplaioiiig that Karbaree Sirdar, who lived 
beyond the jurisdiction of the Court, had, in 
the belief of the plaintiff, received the goods, on 
account of which claim whs brought, but that 
be (Karbaree) denied his liability, asserting 
that he had given the defendant Rughoobir, 
who lived within the jurisdiction, no authority 
to write the several items of the account. 
The Court of Small Causes being of opinion 
on the face of it ihnt Karbaree, who did not 
dwell or personally or through agent cat ry on 
business or work for gain within its juris- 
diciion, was the principal defendant, declined 
the case, and referred the plaintiff to the 
Moonsiff's Court. The Moonsiff returned 
the case, snying that he felt equal difficuhy in 
dealing with ir, as the defendant Karbaree 
alleged that the good^ had been received, not 
on his account, but on that of Rughoobir, who 
was within tlie jurisdiction of the Small 
Cause Court. 

The question for decision is, should the 
case be tried by one Court with all parties 
concerned before it, and if so, by which Court. 

Opinion of the Judge of Small Cause 
Court 

I am of opinion that it would be more 
convenient for the Small Cause Court to try 
the case with all parties concerned before it. 
My reasons for this opinion are that the claim 
is valued at less than Rs.500 , and that de- 
fendant Karbaree, although resident beyond 
the jurisdiction of the Small Cause Court, is 
still said to be within 20 miles of that juris- 
diction, viz., in the neighbourhood of 
Kalirapong, and from the letter of the 
Registrar of High Court, Civil side. No. 2567, 
dated 4th September 1868, to my address, I 
lenrn that the High Court will, on cause 
shown, allow a person concerned in a suit 
who lives within 20 miles of the jurisdiction 
of a Court, within whose jurisdiction the 
other parties to the suit reside, to be made a 
party to suit. The permission of the High 
Court is asked for this Court to try the case, 
set forth with Karbaree as a party to the suit. 

The judgment of the High Court was 
delivered as follows by—^ 

Couch, C, J, — Make an order in this case, 
onder Section 4 Act XXIII of 1861, for the 
Jadg^e of the Small Cause Court to try the 
CA«e. 



The 29th July 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Milter, Judges. 

Illegal Ejectment — lutervenor — Allegation — 
Error — Procedure — Onus Frobandi — Evidence . 

Cuse No. 125 of 1872. 

Special Appeal from a decision passed by 
the First Subordinate Judge oj Bhau- 
gulpore, dated the ISth August 1871, 
affirmitig a decision of the Moonsiff of 
Monghyr, dated the 13/A March 1871. 

Nunhoo Mahtoon (Plaintiff) Appellant^ 

versus 

Musst. Teeloco Kooer (one of the Defend- 
ants) and another (Objector) Respondents, 

Mr, Ling am and Baboo %Boodh Sen Singh 
for Appellant. 

Mr, C, Gregory and Baboo Bhowanee Chum 
Duet for Respondents. 

In a sait to recover possession, by tenant against land- 
lord, in which an intervenor was made a party, plain- 
tiff failed to prove the ille^I ejectment upon which he 
relied, and judgment was given against him. Plaintiff 
now appeals specially on the ground that the Lower 
Courts were wrong in allowing the intervenor to be 
made a party, inasmuch as the allegations of the inter- 
venor were contrary to those either of the plaintiff or 
of the original defendant. Held that the error, if any, 
was one of procedure only, and that the onus was on 
plaintiff to show that the cletermination against him of 
the issue as to illegal ejectment was erroneous, or was 
affected by the evidence adduced by the intervenor. 

Mitter, J, — This suit was instituted by 
the plniuiiff, now special appellant before 
UR, under the provisions of Act VIII of 
1869 (B. C.) to recover possession of 11 
beegaiis of land from whicii he alleged he 
hfid* been illegally di8[)0ssessed by the Orst 
and second party defendants, his alleged 
landlords. 

The first and second party defendants 
urged in their written statements that, though 
the lands in question had been originally 
included in the plaintiff's jote, the plaintiff 
had voluntarily relinquished the same in 
their favor on a date different from the 
date of dispossession mentioned in the 
plaint. 

The third party defendants then came 
forward as interveners, alleging that the 
lands in dispute belonged neither to the 
plaintiff nor to the first and second party 
defendants, and that (he whole case was 
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fraudulently got up beiween those iudividu- 
nls Id order to deprive them (the third party 
defendants) of their just rights in those 
lauds. 

The Court of first Instance allowed the 
intervenors to be mnde parties to the suit, 
and after laying down certain issues for ad- 
judication, and taking evidence thereupon, 
gave judgment against the plaintiff. 

This decision having been upheld by the 
Lower Appellate Court, the plaintiff now 
comes before us in special appeal, mging that 
the Lower Courts were wrong in law in al- 
lowing the intervenors to be made parties to 
the suit, inasmuch as the allegntions of 
the said intervenors were altogether con- 
traiy to those put forward either by the 
special appellant himself or by the original 
defendants, viz,^ his alleged landlords. In 
support of this contention, the special ap- 
pellant relies upon two decisions of this 
Court; one reported in page 369, Volume X, 
the other in page 202, Volume VII, of the 
Weekly Reporter. 

We are of opinion that this objection 
ought not to prevail. Assuming that the 
Lower Court was wrong in law in making 
the intervenors parties to the suit, the error 
was one of procedure only; and it is there- 
fore clear that, before the special appellant 
can ask us (o reverse the concurrent deci- 
sions of both the Lower Courts on the 
ground of such an error, it is incumbent 
upon him to show that it has produced an 
error in the decision of the case on the 
merits. Now, leaving aside the other issues 
laid down and determined by the Court of 
first instance, there seems to be no doubt 
that the plaintiff was bound to prove the 
affirmative of the issue relating to the ille- 
gal ejectment relied upon by him in his 
plaint, before he could succeed even as 
against the original defendants, vit^ his 
alleged landlords. This issue was laid 
down by the MoousifiT, and determined against 
the plaintiff upon the evidence adduced in 
the cause. That decision has been upheld 
by the Lower Appellate Court, and we do 
Dot see that we are in a position to interfere 
with it, it being a decision on a question of 
fact based upon evidence. 

It has been said that the Lower Courts 
have been improperly influenced by their 
decisions upon the other issues which were 
ID fact issues not between the plaintiff and 
the original defendants, but betwecD the 
plaiotiff and the original defendants oo one 
side, and the interveners on the other. But 
the special appellant has failed to show that 



there is any ground for this contention. The 
issue arising from the allegation of illegal 
dispossession has been determined upon the 
evidence produced by the plaintiff himself, 
both the Lower Courts having rejected that 
evidence oo the ground that it was unworthy 
of credit. The appellant does uot attempt to 
show that this opinion, concurrently arrived 
at by both the Courts, is in any way erro- 
neous, or that it was in any manner affected 
by the evidence produced by the intervenors. 
We may add (though it is not necessary 
for us to decide the point in this pariicular 
case) that even if it be held that the Lower 
Court was wrong in law in making the inter- 
venors parties to this suit, it is too late now 
to ask this Court to exclude the evidence 
produced by those intervenors when the 
consideration of that evidence has upon the 
special appellant's own showing enabled the 
Lower Courts to arrive at a correct deter- 
mination of the issue relating to illegal eject- 
ment, which, as we have already observed, 
was one of the most material issues in the 
case even as originally framed. That evi- 
dence is already upon the record, and we do 
not think that we should be justified at this 
stage of the proceedings in directing the 
Lower Courts to exclude it from their consi- 
deration, and in compelling them thereby to 
look at the case from a false point of view; 
particularly when it is borne in mind that 
the wi messes examined by the intervenors 
might be re examined, if necessary, at the 
instance of the Court itself. 

For the above reasons, we ditmift this 
special appeal, but without costs* 



The 29th July 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanatb 
Mitter, Judges* 

Intervenors Suit against Representatives of An» 
cesiors Vendor — Evidence — Ancient Document 
— Attestation — Relative Value of Documentary 
and Oral Evidence. 

Case No. 219 of 1872. 

Special Appeal from a decision passed 6y 
the First Subordinate Judge of Bkaugul^ 
pore, dated the \6th September 1871, 
reversing a decision of the Moonsijf of 
Bigoosorye^ dated the \%th Mag 1871. 
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Mohesh Boy and others (Plaintiffs) 
Appellants^ 

versus 

Boodhan Malitoon and otKers (Defendants) 
Respondents. 

Moulvee Syed Murhumut ffossein 
for Appellants. 

Baboo Umhika Chum Bose for Respondents. 

A party is not bonnd to ioterrene, because he cannot 
be affected by any decision passed, in a suit brought not 
aicainst him, but against certain representatives of his 
ancestor's vendor. 

Mere absence of attestation cannot be fatal to the 
admission of a document purporting to be of a very 
ancient date, and coming from the proper custody. 

No Court, much less an Appellate Court, is justified in 
ruling that, in the absence of documentary evidence, 
mere oral evidence is not sufficient to prove the plaintiff's 
case, when the plaintiff adduced 11 witnesses whose 
testimony was fully believed by the first Court 

Mitter, J. — Tms salt was institated by 
the plaintiff, special appellant, to recover 
possession of 5 cottahs of brohmutter land, 
upon the allegations that the said land had 
l»een purchased by his ancestors in the year 
1236 Faslee, and that he had been dispos- 
fiessed therefrom by the defendants in Srabnn 
' 1275 of the same era. 

The defendants urged in their written 
statement that the allegation of purchase set 
lip by the plaintiff was false, and that neither 
the plaintiff nor his ancestors had ever been 
in possession of the lands in dispute. 

The Mooosiff who tried the case in the 
Court of first instance decreed the plaintiff's 
suit, relying upon the direct testimony of 11 
witnesses, as also upon certain documents 
produced by the plaintiff, regarding the legal 
admissibility of which no objection whatever 
has been raised before us by the pleader for 
the respondent. 

On appeal, the Subordinate Judge has 
reversed the Moonsiff's decision, chiefly 
relying upon the failure of the plaintiff to 
intervene in a certain suit which was brought 
about in the year 1867, not against him^ the 
plaintiff, but against certain representatives 
of his ancestor's alleged vendor. 

We are of opinion that the Subordinate 
Judge is quite wrong in law in holding 
that the plaintiff was bound to intervene in 
that suit. Nay, it has been often held by 
this Court that in a suit framed, as the one 
above referred to, a party standing in the 
position of the plaintiff would have no right 
to intervene, inasmuch as he is not likely 
to be affected by any decision which might 
be arrived at in it. It is true that the Sub- 



ordinate Judge has made some remarks upon 
the suspicious character of the kobalah of 
1236 produced by the plaintiff, and those 
remarks might at first sight appear to be a 
bar to our interfering with his decision in 
special appeal. But not only de ^e find 
those remarks altogether unsupported by the 
actual condition of the document, but the 
Subordinate Judge's own words clearly go 
to show that his mind was chiefiy infiuenced 
by the omission of the plaintiff to intervene 
in the suit above referred to. The Subordi^ 
nate Judge says : — '*But such a total silence 
'' on the part of the ploin tiffs, and the deposi- 
"tion of Shib Dyal, brother of Mohesh Roy, 
'' repudiating the purchase of Asmnn Mahtoon 
''and others, upon whose purchase thephiin- 
"tiff*'s purchase is founded, are direct proof 
"uf total dispossession," that is, want of 
possession *'of the plaintiffs." If, after 
having taken this view of the case, the Sub- 
ordinate Judge thought it proper to make 
some obviously erroneous remarks on the 
condition of the plaintiff's deed, we do 
not think that our hands are tied up, even 
by the law special appeal strict as that law 
is. The document purports to be of a very 
ancient date, it has come from the proper 
custody, and in the face of these circum- 
stances, mere absence of attestation cannot 
be considered as fatal to its admission. The 
Subordinate Judge was, therefore, wrong in 
rejecting it in the perfunctory way in which 
he has rejected it in the latter part of his 
decision. The only notice which the Subor- 
dinate Judge has taken of the testimony of 
the 11 witnesses produced by the plaintiff, 
which testimony was fally believed by the 
Court of first instance which had the best 
opportunity for determining its value, is con- 
tained in a passage in which he says that, in 
the absence of documentary evidence, mere 
oral evidence is not sufficient to prove the 
plaintiff's case. We think this is not a 
reasonable or legal way of dealing with the 
evidence of witnesses, particularly on the part 
of an Appellate Court which has only to deal 
with the evidence as it stands on the record. 
For these reasons, we reverse the decision 
of the Subordinate Judge, and remand the 
case to Moulvee Byad Abdoollah, the second 
Subordinate Judge of the District, for a 
fresh decision on the merits. The costs of 
this appeal and of the lower Courts will 
abide the result. 
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The 30th July 1872. 
Present : 

The Hon'ble H. V. Bayley und Dwarkanath 
Mitter, Judges. 

Venue of Appeal — Execution Proceedings^ Act 
VI of 1872 *. 22'^Interest subsequent to 
Decree. 

Case No. 164 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Dinagepore^ dated the 
2Srd April 1872, affirming an order of 
the Subordinate Judge of that District^ 
dated the 29th December 1871. 

Boy Dhunput Singh Bnhadur (Decree- 
bolder) Appellant, 

versus 

Modhoo Motee Dnhia, alias Jhootoo Dabia 
(Judgment-debtor) Respondent. 

Mr. R. T. Allan and Baboos Sreenath Dass 
and Rash Beharee Ghose for Appellant. 

Baboo Anuud Chnnder Qhossal for 
RespoudeiU. 

In determining the venae of appeal against an order 
paaaed in execution, the " subject-matter in dispute " used 
m s. 22 Act VI of 1871, must be taken to exclude the 
interest which accmed subsequently to the date of the 
decree. 

Mitter, J. — We think this case falls with- 
in the purview of the Full Bench decision in 
the case of Doolee Chand passed on the 
1 1th July last.* In that case it was unani- 
mously held by the Full Bench that the 
words " subject-matter in dispute" used in 
the 22nd Section of Act VI of 1871, meant 
the subject-matter in dispute in the original 
suit. In the present case the original suit 
was for a. sum below Rs. 6,000, and the 
decree also which is now sought to be exe- 
cuted was for a sum below that amount. An 
execution proceeding must be considered as 
a mere continuation of the original suit ; and 
we do not think that, in determining the 
▼enue of appeal, we should take into consi- 
deration the interest which accrued sul>se- 
quently to the date of the decree. It is trne 
that the question directly decided by the 
Full Bench was somewhat different from the 
one we have now to determine, but the prin- 
ciple appears to us to be the same, the only 
difference between the Full Bench case and 
this case being that the former related to an 
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appeal from an original decree, whereas the 
present case arises out of an appenl against 
an order passed in execution. 

We reverse the decision of the Judgfe 
below, and remand the case to him to trj it 
on the merits. The respondent must pay 
to the appellant two gold roohors as costs 
of this appeal. 



The 30th July 1872. 

Present: 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Review of Judgment — New Document. 

Case No. 161 of 1872. 

Special Appeal from a decision passed by 
(he Judge of Sythet, dated the 2o(h 
September 1871, affirming a decision of 
the Moonsiff of Lushherpore, dated the 
SOth December 1870. 

Huro Gobind Pal (Plaintiff) Appellant^ 

versus 

Huro Soondaree Chowdhrain (Defendant) 
Respondent. 

Mr. M. M. Ghose and Baboo Grish Ckunder 
Ghose for Appellnnt. 

Mr. G. Gregory and Baboos Mohinee Mohftn 
Roy and Gopal Lall Mitter for Re- 
spondent. 

The objection to the admission of a review of judg- 
ment on the strength of a new document was not allowed 
to prevail in a case where the so-called new document 
was not the sole reason for the admission of the review. 

Mitter, J. — The main ground urged in this 
special appeal is that the Lower Appellate 
Court has committed an error in law in ad- 
mitting a review of its original judgment on 
the strength of a new document not pro- 
duced at the first hearing without satisfying 
itself upon legal evidence that the existenee 
of that document was not known to the 
applicant for review or that it would not 1>Q 
produced by him when the case was tried in 
the first instance. 

We are of opinion that this objection 
ought not to prevail. The application for 
review was made not only upon the ground 
of the new document above referred to, bul 
upon several other grounds, and the Subor- 
dinate Judge distinctly admits in his present 
judgment that he had committed several 
mistakes in his first decision which had pro- 
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duced an error in tbe decision of the case on 
the merits. It is true that the SubordiDate 
Judge did not record these reasons in his 
proceeding for the admission of the applioa* 
tion for review of judgment; but that circum- 
stauoe ctmuot in our opinion invalidate his 
present judgment, when it is quite clear 
that, besides the document objected to, there 
were several other grounds for admitting the 
application. Much stress has been laid by 
the learned couusel for the appellant on a 
d<>cis!ou reported at page 458, Volume XYII. 
Weekly Reporter. We do not think it neces- 
sary in this case to decide as to how far this 
Court has the power to interfere with an 
order admitting a petition for review of judg- 
ment, which order is declared by law to be 
final. 

But the case referred to by the learned 
couusel is clearly distiuguishable from the 
one now before us. In that case, the learned 
Judges observed that '* there were no other 
reasons for admitting the application" 
(viz^ the application for review of judgment) 
** than the so-called new evidence." Here, 
however, there were other reasons ; and as 
nfier a careful perusal of tlx) concurrent 
judgments of both the Lower Courts we are 
unable to see that the error complained of 
by the special appellant has produced an 
error in the decision of the case on the 
merits, we cannot interfere with those judg- 
ments merely upon the ground urged by the 
special appellant. 

The other grounds which were only inti- 
dentally referred to by the learned counsel 
fc»r the special appellant appear to us to be 
of no importance. It may be that the 
Subordinate Judge was not strictly correct 
ill saying that the Moonsiff had personally 
identified the Daghs recorded in the mea- 
piirement chUiahs ; but the proceeding of the 
Moonsitf which was read to us by the learned 
counsel clearly shows that he (the MoonsifT) 
had found on personal investigation that the 
objections taken by the special appellant to 
the Ameen's report were without foundation. 

The error complained of by the special 
appellant does not in our opinion amount to 
such an error as would justify us in revers- 
ing the judgment of the Lower Appellate 
Coui t. 

For these reasons, we dismiss this special 
appeal with costs. 



The 30th July 1872. 

Present : 

The Hou'ble W. Markby and W. Ainslie, 
Judge$, 

Bemew of Judgment (several years old) — Deci- 
sion of Privy CoumciL 

Application for review of judgment passed 
by the Hon^ble Justices Loch and Seton- 
£arr, on the 5th December 1864, in Re^ 
gular Appeal No. 271 of 1864.» 

Punchanun Bose and another, Defeadaats 
(Respondents) Petitioners^ 

versus 

Gooroo Doss Roy, Plaintiff ^Appellant) 
Opposite Party. 

Baboo Door g a Mohun Doss for Petitioners. 
No one for Opposite Party. 

It would give rise to considerable confosion and great 
inooDveoience if sv^U which were considered to nave 
been finally disposed could be opened by review after 
the lapse of several years from the date of decree, upon 
the ground that in some other auit the Privy Council had 
come to a different decision. 

Markby, J.-^This is an application under 
Section 276 of the Civil Procedure Code 
for admission of a review of a judgment 
passed in the year 1864 by two Judges of 
this Court, of whom one is no longer a 
member of the Court, and the other is 
absent in England. Section 377 provides 
that '* the application shall be made within 
'* ninety days from the date of the decree, 
<* unless the party preferring the same shall 
** be able to show just and reasonable cause, 
« to the satisfaction^ of the Court, for not 
*Miaving preferred such application within 
«' the limited period.** 

Now, it appears that a suit was brought 
against the present applicant and four other 
defendants ; and in respect of 12 or 13 
different properties, this applicant being 
concerned only with one. The main point 
in dispute was whether a certain deed under 
which the plaintiff claimed — how is not now 
material — was fraudulent and collusive ; and 
the first Court dismissed the plaintiff's suit, 
finding the deed to be so. 

On the appeal of the plainti£^ in which 
all the defendants were made respondents, 
this Court found the deed genuine. There- 
upon, one of the defendants appealed to the 



♦ 1 W. R., 272. 
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Privy Council ; the present applicant and the 
other defendants not joining in the appeal, 
and the Privy Council has now reve/sed the 
judgment of this Court, and has affirmed the 
decree of the first Court, and the result of 
the appeal to the Privy Council is the only 
ground laid before as as the '^just and rea- 
sonable cause" why the application was not 
vmade within 90 days. 

If we were to grant this application, and 
were ultimately to admit the review, we 
should have to re-hear the appeal from the 
decision of the first Court, and consider 
whether or no we would affirm it ; and 
obviously the object of this application is 
that, upon the question of fact on which the 
discussion has hitherto turned, we should 
alter tlie decision of the two Judges who 
decreed the appeal in 1864, by deciding in 
conformity with the decision of the Privy 
CounciL 

Of course, this present application assumes, 
and, therefore, we assume it also, that the 
decision of the Privy Council which we 
have not seen does not apply to the present 
applicant ; and this Court would then have 
to consider how far the decree of ^he Privy 
Council, upon a matter of fact between other 
parties, was conclusive when the same ques- 
tion of fact came before this Court in 
another case* Bat it seems to us that we 
Y>ught not to put this Court on any such 
embarrassing enquiry. We do not consider 
that any ** just and reasonable cause" for the 
delay has been shown in this case ; in fact, 
we do not think that any cause at all has 
«foeen shown. 

It was open to the defendant, had he so 
chosen, to appear as an appellant before the 
Privy Council. There was but one suit, 
and he was a party to that suit, and the 
whole suit was carried before the Privy 
Council, and he had a right to appear in it ; 
and if in consequence of not doing so, he 
has lost the benefit of the Privy Council 
decision, he has only himself to blame. 

We are referred to a decision of Mr. Jus- 
tice Kemp and Mr. Justice Glover to be 
found at page 164, XIX Weekly Reporter .- 
But in that case it appears that there were 
five separate suits, not one only, and one only 
was of the value which gave, the pnrty a 
right of appeal to the Privy Council. That 
alone is sufficient to distinguish that case 
from the present. But apart from that, we 
must hold that it seems to us it would give 
rise to considerable confusion and great 
inconvenience if suits which were considered 
to have been finally disposed of could be 



opened by review after the lapse of several 
years from the date of decree upon the 
ground that in some other suit the Privj 
Council had come to a different decision. I 
think there is great force in the observation 
thrown out by Mr. Justice Ainslie in tlie 
course of the argument, namely, thnt, in the 
years which have elapsed since the decree 
was given, the property may have been 
dealt with on the faith that the decree 
of this Court was a final one. If, therefore, 
we were called upon to say whether we c<m- 
curred in the decision referred to in XII 
Weekly Reporter, we should, with the great- 
est respect for the two Judges who passed it, 
have considerable hesitation in saying that 
we do so* 



The 30th July 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Dispossession — Wrottg-doer — Mesne Profits. 

Case No. 180 of 1872. 

Miscellaneous Appeal from an order pass- 
ed by the Judge of Bkaugulpore^ dcUed 
the 24M January 1872, modifying cm 
order of the Subordinate Judge of that 
district^ dated the 1th July 1871. 

Ram Pershad Dass (Judgment-debtor) 
Appellant^ 

versus 

Shah Wajid Ali (Decree-holder) Respondent 

Baboo Rajendra J^ath Rose for Appellant. 

Baboo Romesh Chunder MUter for 
Respondent. 

Merely keeping another oat of possession may not be 
wrongful dispossession^ nor is the |>arty who so keeps 
another out of possession necessarily a wrong-doer 
against whom everything must be presumed, so as to 
render him liable for mesne profits which he was 
prevented from realizing by virtue of a judicial decree. 
To be a wrong-doer, the party must have power and 
control, and then act wrongfully. 

In this case the Judge found that the 
judgment-debtor hod, under color of uq auc- 
tion-purchase, wrongfully dispossessed the 
decree-holder ; and that although the judg- 
ment-debtor had failed in a suit which be had 
brought asfainst the ticcadar (lessee) for 
rent after Falgoon 1273, on the ground that 
the sale under which he purchased had been 
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nnDulled, yet in a case of wrongful dis- 
possession, everything must be assumed 
against the wrong-doer ; that, had the judg- 
ment-debtor not wrongfully dispossessed the 
decree-holder, the decree- holder would, in 
n11 probability, have realized the rent after 
Falgoon 1273 in the same manner that the 
judgment- debtor had reidized the rent up to 
Falgoon 1273, for the lessee might have paid 
his rent without demur had there been no 
dispute. The Judge was therefore of opinion 
thnt the amount of rent which the party 
wrongfully ousted might have ordinarily 
received had he been in possession, was tlie 
principle applicable to tliis state of facts, 
and decided against the judgment-debtor. 

The judgment-debtor now appeals on the 
following gmuiids :— 

Itf/y-^That his suit against the lessee for 
rent due after Falgoon 1273 having been 
dismissed on the ground that his purchase 
had been annulled, he should not be made 
liable for any mesne profits subsequent to 
Falg«>on 1273. 

2n^,— That even if it be assumed that 
everything must be assumed against the 
wrong-doer in a case like this, any presump- 
tion tjiat might arise against the wrong-doer 
is rebutted by the fact found by the Court 
that ihe judgment-debtor did not appropriate 
the rents subsequent to 1273, und by the 
fact thnt he has not in any way incerfcred 
with the decree-holder obtaining the same 
from the ticcadar. 

Bayleyy J. — The reeord shows that the 
respondent was duly served with notice, and 
the deposition on oath of the peon who 
served it proves this. 

The case of the special appellant rests on 
one point only, viz. that he cannot be liable 
for the wassiiat f^r which the Judge has 
held him liable from Cheyt 1273 to Falgoon 
1277. 

It appears that in 1 273 the special appel- 
lant brought two suiis against the ticcadar 
for rent, one of which was decreed, and the 
ntlier dismissed, on the ground that the sale 
under which the auction-purchase was made 
by him had been annulled. Tiie plea there- 
fore is that the special appellant cannot be 
held liable for an amount which the decree 
put it absolutely beyond his power to collect. 

The Lower Appellate Court seems to have 
proceeded upon the supposition that, because 
the acts of the defendant kept the plaintiff 
out of possession, therefore he was a wrong- 
doer, and as a wrong-doer the Court must 
presume everything against him. Now to 
be a wroDg-doer, the party must have power 



and control, and then act wrongfully. In 
this case the decree against the defendant 
absolutely put it beyond his control to collect 
the rent, and so act wrongfully against the 
plaintiff. It is to be presumed that from the 
date up to which he claims wasilat, viz, Falgoon 
1277, he was in possession, and it is also clear 
that he himself had given a ticca lease for 
these very lands, and therefore could have 
made the lessees liable for the payment of the 
rent, and might have realized the rent by 
means of his relation of landlord and tenant 
with them. Further, there was no bar of 
limitation in such a case. 

Under these circumstances the appeal is 
decreed with costs. 



The 6th July 1872. 

Present: 

The Right Hon'ble Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Jurvtdiction (of Principal Sudder Ameen) — Act 
V of ISSe^Execution of Decree— '' Striking 
ofT' the File. 

On Appeal from the High Court at Cal^ 
cutta.^ 

Gourmonee Dossee 

versus 

« Jogutindronarain. 

The jurisdiction of a Principal Sudder Ameen to 

deal with a decree referred to him for execution by the 

Zillah Jud^e under Act V of 1836 does not cease by his 

, striking the case oflf his file after partial execution, so as 

I to render necessary a subsequent reference by the Judge 

i to enable the Principal Sudder Ameen. upon a fresh 

application being made for execution, to restore tlie case 

to the file. 

In this case the sole question was whether 
an execution of a judgment taken out in 
January 1862 was or was not barred by the 
statutes of limitations applicable to India. 
Those limitations depend, in the first place, 
upon the third Bengal Regulation of 1793, 
Section 14, whereby '* the Zillah and City 
" Courts are prohibited hearing, trying, or 
** determining the merits of any suit what- 
" ever against any person or persons, if the 
" cause of action shall have arisen 12 years 
** before any suit shall have been commenced," 
which Regulation has by subsequent con- 
stinctions been applied to decrees. The con- 
struction of April 1802 is to the effect that 
" a decree not carried into execution at the 

♦ From the judgment of Loch and Seton Karr, JJ., 
dated 9th January 1865, 2 W. R., Misc. Hul. 20. 
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" time of its being passed, or within a year 
" from that time, may be executed on appli- 
" cation being made for that purpose within 
'* 12 years from its date, after the opposite 
" pnrty lias been called upon to show cause, 
"and so on." Twelve years from its date 
has been further construed to mean 12 years 
from the date of the last application made to 
a proper Court to enforce it. Again, by 
Construction 136 of the 28th October 1813, 
it was laid down by analogy to the 12 years 
rule of limitarion that, " If the application 
" be not made within 12 years, it cannot be 
'* entertained unless the applicant satisfies 
" the Court that there has been good and 
" sufficient cause for the delay." 

By a statute passed in the year 1859, 
number 14, it was enacted that, "No process 
of execution shall issue from any Court not 
" established by Royal Charter to enforce any 
" judgment, decree, or order of such Court, 
" unless some proceeding shall have been 
" taken to enforce such judgment, decree, or 
" order, or to keep the same in force within 
" three years next preceding the application 
" for such execution." 

Section 21 is : — "Nothing in the preceding 
" Section shall apply to any judgment, decree 
" or order in force at the time of the passing 
" of this Act, but process of execution may 
" be issued either within the time now 
" limited by law for issuinc; process of exe- 
" cution thereon, or within three years next 
" after the pnssiog of this Act, whichever 
" shall first expire." The appliciition in 
January 1862 was within three years of the 
passing of the Act, and the only question is 
whether it was within 12 years of the appli- 
cation to a Court having jurisdiction to 
enforce the decree. 

The facts material to the decision of this 
case may be very shortly stated. The decree 
in the original suit was obtained on the 26th 
June 1837, in the Court of the Judge of the 
ZiHah Rungpore. On the 10th November 
1838 this decree was referred by the Judge 
of Rungpore to the Principal Sudder Ameen 
of the Zillah Rungpore, to be executed in 
pursuance of Act V of 1836, which is in 
these terms: — " It is hereby enacted thar it 
" shall be competent to the Zillah and City 
" Judges, within the presidency of Fort 
" William in Bengal, to refer to the Principal 
" Sudder Ameen subordinate to them, appli- 
" cations for the enforcement of decrees, to 
" be executed by the said Principal Sudder 
" Ameens, under the rules prescribed in the 
" general regulations applicable to such 
" cases," 



It appears that an order was made in par- 
Buance of this Section directing the Principal 
Sudder Ameen to execute this decree. The 
order is not before their Lordships ; but it 
must be assumed, in the absence of any im- 
peachment of it on the part of the appellants, 
to have been regularly and properly made 
upon the proper petition and proper appli- 
cation, whatever that may have been, to the 
Judge of the Zillah Court. 

It appears that various applications have 
been made to the Principal Sudder Ameen in 
pursuance of this order for execution of this 
decree. One appears to have been made in 
1 839, another appears to have been made in 
1849, oue in 1853, and another in 1861, and, 
possibly, there may have been others. Their 
Lordships infer, though it is not very clearly 
stated, that some of these executions have 
been partially successful in levying the goods 
of the defendants, but to what extent does 
not very distinctly appear. 

It would seem that the Principal Sudder 
Ameen has, as it is cnlled, struck this 
case off his file on several occasions. 
He struck the case ofi* the file in the 
year 1839, after the application for exe- 
cution at that time ; and it appears from the 
copy of his order on the 2nd June 1864 that 
he struck it off on several occasions, for 
he says it was "executed and struck off" 
consecutively on the 2nd June 1849, 7th 
January 1853, 2nd May 1861, 2nd Janunry 
1862, and so on. As far as their Lordships 
are able to infer, in ihe absence of any in- 
formation on this subject, which the appel- 
lants were hound to furnish if they relied 
upon it, the Principal Sudder Ameen appears 
from time to time when an application has 
been made for execution of this decree and 
that execution has been issued and whatever 
was leviable has been levied, to have struck 
the case off the list of the current business 
before him, and on a fresh application bein^ 
made for execution to have restored it. 

The contention of the appellants, and 
their sole contention is this, that when he 
first struck off" this proceeding from his file 
(as it is called) in 1839, thereupon his juris- 
diction to deal with the decree altogether 
ceased, and that he could not deal with it 
again until a subsequent order had been made 
by the Judge of the Zillah Court, sending it 
back to him again. On that ground thej 
say that these applications were made to a. 
Court altogether without jurisdiction. 

The appellants have not shown what ibis 
striking off the file amounts to. They have 
not shown the grounds on which the case 
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was struck off the file, whetlier for non-pro- 
secution, whether for some default on the 
\rnTt of the decree-holders, whether from 
JDadvertui'e, or whether from the business 
of the Court being so conducted that causes 
which are not immediately before it are not 
kept upon the paper. Without affording any 
iDformation on these subjects they have 
called upon their Lordships to infer that by 
the proceedinsf of the Principul Sudder 
Ameen ill 1839, striking off ihe case from 
the file, without any explanation of the 
meaning of this proceeding or the cause of 
it, the ordfir of the Court referring the decree 
to the Principal Sudder Ameen for execution 
was got rid of. 

The order having been in force, it is for 
the appellants to satisfy their Lordships 
that for some good reason it has ceased to be 
80. Their Lordships nre not disposed to 
infer that a valid order has ceased to be vnlid, 
or that a Court of competent jurisdiction 
having jurisdiction over this subject-matter 
has ceased to have it unless some clear proof 
is given of those propositions. 

In the absence of such proof, their Lord- 
ships have come to the conclusion that the 
applications to the Principal Sudder Ameen, 
including that of 1862, were to a Court of 
competent jurisdiction, and, therefore, that 
the execution was valid. 

Taking this view it becomes unnecessary 
to determine another question which was 
raised, viz. whether assuming the Principal 
Sadder Ameen not to have jurisdiction in 
1862, tliat jurisdiction could be conferred on 
him by the retrospective effect of an order 
made by the Judge in 1864. 

For these reasons their Lordships will 
humbly advise Her Mujesty that the judg- 
ment of the High Court be afRrmed, and 
this appeal be dismissed with costs. 



The 18th July 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 

OamstrvcHon of Sunnud — Jagheer — Service 
Tenure — Resumption — Evidence. 

On Appeal from the High Court at 
Calcutta,* 



♦ From the judf^cment of Peacock, C.J. and L. S. 
jMckaoD, J., dated 31st July 1866, 6 W. K., 121. 



Rajah Nilmoney Singh Deo, 
versus 

The Government and Beer Singh. 

Where a sunnud granted to the holder of a jagheer 
was only a confirmation by the Government iftiu the 
Rajah o'f the tenure under which the jagheer was held, 
and authorized the jagheerdar to remain in possession 
and in the performance of the services with his brothers, 
without describing the kind of service, hrld that the 
Rajah could not resume the land without proof that the 
services to be performed by the jagheerdar were per- 
sonal services only to the Rajah. 

The questions of fact in this case on 
which the right to resume depends were 
found against the appellants by two Courts 
below, and the High Court, on special ap- 
peal, were bound by these concurrent j udg- 
ments. Their Lordships, no special leave 
to appeal having been applied for, have also 
felt themselves bound by these findings. 
But it was suggested that the Courts below 
had erred in the construction of a sunnud, 
and therefore it was competent to this tri- 
bunal, on that ground, to hear the appeal. 
This sunnud appears to be granted to Moho- 
gtir Singh, who, at the time it was granted, 
held the jagheer, and it professes to be only 
a confirmatory sunnud. It appears really to 
emanate from the Government of India. It 
was ibsued with the sanction of the Rajah, 
which is proved by his signature, but it does 
not appear to be a grant by the Rajah, and 
his seal is not affixed to it. A grant from 
him was necessary. The effect of it appears 
to be no more than a confirmation by the 
governing powers, that is the superior govern- 
ing power which was then the East India 
Company, and the Rnjah, of the tenure under 
which Mohogur Singh then held the jagheer. 
It does not prove what it is ncessary 
for the appellant to prove in this case 
before he has any ground upon which the 
claim to resume this land can rest, namely 
that the tenure was a tenure of service, by 
which personal services only to the Rajah 
were to be performed by the jagheerdar. 
This sunnud, purporting to be granted by 
those who had power over the land at that 
time, is merely this, that the jagheerdar shall 
remain in possession and in the performance 
of the service with his brothers. The kind 
of service is not described, and what it 
really was must, therefore, de(>end on the 
extrinsic evidence. A great deal of evidence 
appears to have been given in the Courts 
beluw on that subject, and the two Courts 
have found on that evidence that the services 
were of a public nature, and not solely pri- 
vate or personal. It must be admitted, that. 
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if the former was the nature of the services, 
the Rajah cannot resume the land. 

Their Lordships think they are bound, ns 
the High Court felt itself bound, by the 
findings in fact of the two Courts before 
whom the case first came; nnd therefore, 
acting on the '.ordinary rule, their Lordships 
have no other course but to recommend Her 
Majesty to nffirm the judgment under appeal, 
and to declare that this appeal must be 
di:}missed with costs. 



The 3 1st July 1872. 

Present : 

The Hon'ble Sir Richard Couch, A7., 
Chief Justice, the Hon'ble W. Ainslie, 
Judge, 

Bond-debt— Interest (for Period subsequent to 
Time fixed for Payment) . 

Case No. 258 of 1871. 

Begular Appeal from a decision passed hy 
the Subordinate Judge of Gya, dated 
the2Sth July 1871. 

Gossain Luchmee Narain Pooree (Plaintiff) 
Appellantf 



Tekait Het Nuraiu Sing (Defendant) 
Respondent. 

Baboo Chunder Mad hub Ghose for 
Appellant. 

Baboo Kalee Kiahen Sen for Respondent. 

Where a debtor by hit bond Atipulated to pay interest 
at 12 per cent, per annum up to the time fixed for pay- 
ment, but the money remained unpaid for a long time, 
the High Court refused to interfere with the decree of 
the Lower Court awarding plaintiff interest at the rate 
stipulated for up to the time fixed for payment, and a 
lower rate afterwards. 

Plaintiff sued upon two bonds for princi- 
pal and interest at the rare of I per cenr, per 
mensem (the rate meniioned in the bonds). 
Defendant, among other things, urged that, 
as there was no stipulation for payment of 
interest for the time subsequent to the stipu- 
lated date of repayment, the plaintiff's claim 
to interest for that period was invalid. Tlie 
Subordinate Judge found that the bonds did 
not contain any stipulation for payment of 
interest at any rate after the promised date 
of re(>ayment ; that there had also been con- 
siderable delay in the institution of the 
plaintiff's suit ; and that, according to the 
terms of the bonds, the plaintiff could not 



get interest at the rate entered in them. He 
accordingly decreed to plaintiff the amount 
of principal and interest at the rate specified 
in the bonds up to the stipulated date of 
repayment, and at one-half of the said rate 
up to the date of decree, and costs in pro 
portion with interest thereon from that date 
to that of realization at 4 per cent, ^r 
annum. 

The plaintiff appealed so far as regards the 
amount of interest disallowed on the ground 
thnt, with reference to the terms of the bonds, 
and the true intention thereof, interest should 
have been awarded at the rate of 1 per cent, 
per mensem, and that the grounds upon 
which the Lower Court had awai'ded interest 
at a less rate are erroneous. 

Couch f C.J. — The suit is brought upon 
two bonds which are mentioned in the plaint, 
and the plaintiff seeks to recover the amount 
of these bonds with interest by the sale of 
the mortgnged and the unmortgaged property, 
and also from the person of the debtor, the 
defendant. It may be ol>served (although we 
do not say that it would make any difference) 
that this is not the case of a defen<iant seek- 
ing to get his property discharged from the 
mortgage, and coming to the Court for relief, 
not having paid the money at the time it be- 
came due. Here we must see what was the 
rate of interest stipulated for ; and that 
depends on the terms of the contract be- 
tween the parties. The bond, with regard to 
the money which is now claimed, expressly 
provides that the plaintiff, Gossain Luchnsee 
Narain Pooree, shall be paid the whole and 
entire sum aforesaid, together with interest, 
specified in this deed, in the month of Chyet 
1272, and the interest specified in this deed 
is at the rate of 1 per cent, per month. 
Therefore the agreement on his part w^is 
that he would at that time pay the prin- 
cipal with interest at 1 per cent per month. 
He did not pay at the time named, nnd the 
plaintiff was entitled to claim subsequent in- 
terest as damages for the non-payment. If, 
instead of a suit by the plaintiff to recover 
the money, it were one by the defendant to 
get back his property, it would be for the 
Court to say what interest it would l>e equit- 
able to nllow for the lime subsequent to when 
the b(md became due ; and so in the present 
case it was for the Court lo say what iut«»r- 
est should be allowed as damages for the non- 
pnyment of the money at the fixed time. 
That being so, it is not the interest at 12 per 
cent, which was the rate stipulated for tlie 
period before the date on which the money 
was agreed to be paid, but interest at Bucb. 
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rnte as the Court thinks right that is to be 
decreed. It may well be thnt the defendant, 
in making this contract, contemplated that he 
should puy interest at 12 per cent, up to time 
fixed for payment, but he might not have con- 
templated that if, from any circumstance, th^ 
money should remain unpaid for a lon(( period 
of time (here one sum remained unpaid for six 
years and &ve months, and another for three 
years and nine months), he should be required 
to pay interest for the whole period at that 
rate. It seems to us that to allow interest 
in that way would be giving an encourage- 
ment to creditors to allow money to remain 
unrealized for a long time. The question 
for us is, do the bonds s^how an intention to 
pay interest at 12 per cent, up to the time of 
payment ; if they do« the Com t is bound to 
give effect to it, but if they do not, the rate 
is in the discretion of the Court. We do 
not think we can sny thai the Lower Court 
was wrong in giving interest at the rate it 
has. Whateyer may have been the practice, 
we do not agree in the proprieiy of allowing 
interest at a high rate, and encouraging par- 
ties not to enforce payment of their debts ; 
and this Court has only lately endeavoured 
to introduce into the Sul)ordinate Courts the 
practice of allowing interest ou decrees at 
the rate of 6 per cent, only to prevent 
decrees remairing unexecuted for a long time. 
We cannot say that we ought to interfere 
with the Judge's order. This appeal must 
be dismissed with costs. 



The 31 at July 1872. 

Present : 

The Hon'ble H. V. Bay ley and Dwarkanath 
Milter, Judges. 

Proc dure — Error — Evidence (Relative Value of 
Oral and Documentary), 

Case No. 232 of 1872. 

Special Appeal from a decision passed by 
the \st Subordinate Judge oj Bhaupu/- 
porCy dated the 2\sl September 1871, 
rerersing a decision oJ the Sudder Moon* 
siff of that district^ dated the 6th July 
1871. 

Girdharee Lall Singh (Defendant) 
Appellant^ 

versus 

JModho Roy (Plaintiff) Respondent, 



Mr, fVoodroffe and Baboos Taruek Nath 
Dutt find Chunder Madhub Ghose for 
Appellant. 

Baboos Hem Chunder Banerjee and Taruek 
Nath Sein for Respondent. 

In this case the High Court, after pointing out the 
defects in the jadgment of the Subordinate Judge re- 
garding the identity of the lands in dispute, remarked 
on the omission of the Subordinate Judge to refer to the 
oral evidence and on an error frequently made by him 
in thinking that oral evidence, not supported by docu- 
mentary evidence, is of no importance whatever for the 
determination of the true merits of a case. 

Mitter^ J, — In this case,, the pleader for 
the special respondent has very properly ad- 
mitted that the decision of the Lower Ap- 
pellate Court cannot be supported, and that 
the case ought to be sent back to that Court 
for a fresh decision upon the merits. 

The suit was brought by the plaintiff to 
recover possession of 5/ beeghas and odd 
cottahs of land. The material allegations 
in the plaint were that the lands in question 
constituted a resumed Jageer Mehal which 
had been permanently settled by the Gov- 
ernment with the plaintiff's vendor in the 
year 1861, and that the plain tifi had been 
wrongfully dispossessed therefrom by the 
defendant about the year 1870. 

The substance of the defence put forward 
was that the boundaries mentioued in the 
plaint were not in existence ; that the lands 
settled with the plaintiff's vendor had been 
washed away some time previous to the in- 
stitution of this suit; that the claim was bar- 
red by the law of limitation ; and that the 
plaintiff had neither right to, nor possession 
in, the lands in dispute which had been all 
along enjoyed by the defendant without any 
interruption whatever. In this state of the 
pleadings it seems to he clear that the main 
question which the Lower Courts had to 
determine in this case was whether or not 
the lands now sued for by the plaintiff were 
identical with those which had been perma- 
nently settled by the Government with his 
vendor in the year 1861. For the elucida- 
tion of this question the Moonsiff who tried 
the case in the first instance deputed an 
Ameen to hold a local investigation. But 
the Ameen, instead of making any attempt 
to determine either the correct boundaries 
or the identity of the disputed lands, con» 
tented himself with drawing what may be 
justly characterized as an ezteremely unsa- 
tisfactory and rough sketch of the locality 
meiely recording on the face of that sketch 
the contradictory statements made by the 
parlies with releicuce to those boundaries. 
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The Moonsiff, Iiowever, after going through 
the whole oral and documeDtary evidence in 
the cause, mnde a decree for the defendant 
on the grounds that the suit was harred by 
the law of limitiition, that the plaintiff had 
failed to shew that the lands in dispute were 
identical with those which had been settled 
with his rendor in 1861, and that the alle- 
gation of possession and subsequent dispos- 
session was altogether without any founda- 
tion. 

This decision has been reversed by the 
Subordinnte Jud^e in appeal, and it is now 
urged before us by the defendant, special 
appellant, that the Subordinate Judge has 
utterly failed to deal with the only two ques- 
tions which he had to try in this case 
viz: — iff, whether the suit was barred by 
the law of limitation, and, 2ndlt/y whether 
the lands in question are identical with those 
which had been settled by Government with 
the plaintiff's vendor in the year 1861. 

It appears to us that this contention is 
correct. After repeatedly going through 
the decision of the Subordinate Judge we 
find ourselves unable to discover any sub- 
stantial finding on the question of limitation. 

With reference to the other question, viz. 
the identity of the land, no doubt there is a 
somewhat long and elaborate judgment of 
the Subordinate Judge, but this judgment 
also appears to us to be extremely defective ; 
and, as the defects are defects in law in the 
investigation of the case affecting the deci- 
sion on the merits, we think it necessary to 
reverse the decision of the Subordinate Judge 
and remand the case to him for a fresh 
decision upon the two issues above referred to. 

In the first part of the Subordinate Judge's 
judgment he enters into a long discussion 
about the lands which had been settled with 
the plaintifi*8 vendor in 1861, and adds that, 
as the plaintiff has shewn that he and his 
vendor had been paying revenue for the 
Mehal so settled, no question of limitation 
oould possibly arise in this case. This por- 
tion of the judgment appears to us to be 
clearly erroneous, for the validity of the 
conclusion arrived at by the Subordinate 
Judge depended chiefiy upon the determina- 
tion of the other question, viz. whether the 
lands now in dispute are identical with those 
measured by Government in 1858 and after- 
wards settled by it with the plaintiff's vendor 
in 1861. Willi reference to this question the 
Subordinate Judge says that, because the 
plaintifi* got a decree against his vendor for 
possession of certain lands defined in the 
measurement chiUas of 1858. it follows that 



the disputed lands are those lands. This is 
clearly arguing in a circle, for the defendant 
in this case does not deny that the plaintiff 
is entitled to the lands settled with his vendor 
in 1861, but what he says is that the dis- 
puted lands are different from those lands 
and that the plaintiff is not entitled to them. 
The decree obtained by the plaintiff against 
his vendor was passed in a suit to which the 
defendant was not a party ; but leayiog aside 
this technical objection, that decree merely 
proves that certain lands situated within 
certain boundaries defined in the settlement 
proceedings of 1861 were awarded to tlie 
plaintiff against his vendor. The very map 
drawn by the Ameen clearly shews that the 
real dispute between the pnrties to this case 
was whether the boundaries of the disputed 
lands were those described by the plaintiff 
or those described by the defendant. The 
only attempt to determine this question which 
appears to have been made by the Subordinnte 
Judge is to be found in the last part of his 
judgment in which he says that, inasmuch 
as the disputed lands are situated on the 
bnnks of a Murgong, and inasmuch as the 
ehittas of 1858 show that there was a 
Murgong in the vicinity of the lands then 
measured and ultimately setiled with the 
plaintiff's vendor in 1861, there cnn be no 
doubt whatever that the disputed lands are 
identical with those lands. But this portion 
of the Subordinate Judge's judgment is 
manifestly erroneous. In the first place the 
mere identification of one out of four bound- 
aries is not sufficient to determine the iden- 
tity of the land; and in the next place it is 
clear that the mere existence of a Murgong 
towards the south of the disputed lands is 
by no means sufficient to shew that the 
portion of the Murgong referred to by the 
Subordinate Judge is identical with that 
mentioned in the settlement proceedings. 
Before leaving this point, we wish to mnke 
another observation. The settlement map 
clejirly shews that there was a strip of land 
b^loniriug to one Tiluck Chand Sahoo 
alleged by the special appellant to be his 
predecessor in title interveniuit between the 
Murgong and the lands which formed the 
subject-matter of the settlement. The 
Ameen's map also shews a similar strip of 
Und admittedly belonging to the owner of 
Malikabad, interveuing between the disputed 
lands and the Murgong referred to by the 
Subordinate Judge. The Subordinate Judge 
is therefore clearly wrong in saying that the 
disputed lands are situated ^^ on the bank** 
of the Murgong. 
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Id conclusion we wish to add that the 
Subordinate Judge makes no reference what- 
ever to the oral evidence produced by either 
of the parties. We have had frequent oc- 
casion to remark this serious omission on the 
part of this officer ; and although we do not 
mean to sajr that a mere omission of this 
description is to be treated in every case as 
tantamount to a non-consideration of the 
oral evidence, we still feel ourselves bound 
to bring to the notice of the Subordinate 
Judge what we have observed in several 
cases tried by him, that he is entirely wrong 
in thinking that oral evidence not supported 
by documentary eyidence is of no import- 
ance whatever for the determination of the 
true merits of a case. We also direct the 
Subordinate Judge to tnke into consideration 
the question of the alleged dispossession 
both with a view to determine the plea of 
limitation as well as that relating to the 
identity of the disputed lands. Mere 
payment of Government revenue for certain 
purposes is quite compatible with want of 
possession ; and in all cases of this descrip- 
tion it is of the utmost importance to enquire 
ii^to the allegation of dispossession upon 
which the plaintiff comes into Court, inas- 
much as that allegation always gives an 
important clue to the real origin of the 
dispute. 

We leave it to the discretion of the Subor- 
dinate Judge to make any further local 
investigation he may think proper. Should 
he think that such an investi^sation is neces- 
sary fur the ends of justice, he sltould have 
it done through a competent Ameen« 



TheSlst July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Ki., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Adjournment^ Act VIIIo/\S59i, 147. 

Cases Nos. 156 and 157 of 1872. 

Migcellaneous Appeal from an order passed 
by the Judge of Sarun^ dated the 24/A 
February 1872. 

Buboo Seetaram Sahoo (Opposite Party) 
Appellant^ 

versus 

Roy Baboo She GoUam Sahoo Bahadoor 
(Petitioner) Respondent. 

Mr, Woodroffe for Appellant, 



Mr. R, T. Allan and Baboo Romesh Chun- 
der Mitter for Respondent. 

Withoat defining what is the right mode of exercising 
the discretion vested in the Jadg«) with regard to adjourn- 
ments, the High Court held that the Judge ought to 
ha^e granted an adioomment in this case when it was 
applied for, on the nrst day after the Judge's return to 
the district that the applicant really had an opportunity 
of appearing before the Judge, in order to enable the 
applicant to file his documents and produce his witnesses ; 
8. 147 Act VIII of 1859 not applying to a case where no 
day has been fixed for the hearing of the case. 

Conchy C.J. — The petition for the cer- 
tificate was presented by the respondent on 
the 8 th of Jan nary, and the 8 th of February 
was fixed for claimants to come in^ and for 
the petitioner to put in evidence. The pre- 
sent appellant came in as an objector on the 
5th of February, and it seems that the 
Judge left the station on the 8thy and so the 
case was not taken up on the day fixed. 
The time the Judge went away for was 
uncertain, and it does not appear that the 
appellant knew or could know the precise 
time of his return, or that there is any settled 
practice as to what should be done when the 
Judge has to leave the district. In. this 
instance the Judfl:e left the Conrt in the 
charge of the Subordinate Judge. We 
understand that that is the practice, but it 
may not be distinctly understood what 
powers the Subordinate Judge will exercise. 
Although it might be that the Appellant, 
strictly speaking, ought to have made some 
application to him, yet we think he might 
reasonably snppose that, during the absence 
of the Judge, he was not bound to take any 
proceeding ; and if he wished to send the 
deed to Calcutta, he may have done so with- 
out any improper motive. 

The Judge returned on the 19th of Feb- 
ruary, and it would seem that the first day 
on which he sat to hear Miscellaneous cases 
after his return was the 23rd, but it does 
appear that any day was fixed for hearing 
this case. As a miscellaneous case it would 
come on for hearing on that day, and the 
appellant applied to the Judge for a fortnight's 
time to file his documents and produce his 
witnesses. 

We think that the respondent cannot rely 
upon the provisions of the Code as to ad- 
journments. Section 147 will not apply, no 
day having been fixed for the appearance of 
the appellant. The only question is whe- 
ther, under Section 146, the Court has acted 
in such a way that, on the case coming before 
us in Regular Appeal, we ought to allow the 
decision to stand. The Section provides 
that the Court may, if **sufflcrent cause* i 
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" shown, at any stage of the suit, grant time 
"to the parties or to either of them, and 
" nany from time to time ndjourn tlie hearing 
'* of the suit ; and in nil such cases the Court 
" shall fix a day for the further liearing 
** of the suit." It seems to us that, looking at 
the circumstances, there was here a sufficient 
cause for the Judge to grant the adjourn- 
ment of a fortnight, and to fix that date for 
the parties to appear hefore him and produce 
their evidence. We think that an order of 
this kind, refusing to give an adjournment on 
the first day that the claimant really had an 
opportunity of appearing before the Judge, 
is one which should not have been made, 
and that we ought to reverse it, and direct 
the Jud(;e to hear the CHse. 

The Judge seems to us to have gone 
rather into the extreme. Some Judges are 
very ready to grant adjournments, but some- 
times we find that a Judge becomes just as 
strict about adjournments as other Judges 
are easy. It is difficult to define whnt is 
the right mode of exercising the discretion. 
In this case, we think, the Judge ought to 
have granted the adjournment and had the 
question properly tried. The decision of the 
question who is entitled to have the certifi- 
cate is certainly not conclusive, but the party 
has a right to have the questions tried and 
determined. We think the Judge ought to 
hear the case and decide it one way or the 
other. The order must be reversed, and the 
Judge directed to re-hear the case and receive 
such evidence as may be ofiered by either 
party. Both parties will pay their own 
costs in this Court. 



The Ist August 1872. 
Present : 

The Hon'ble Sir Richard Couch. Kt^ Chief 
Justice, and the Hou'ble W. Aiuslie, 
Judge. 

Lunatic Enquiries — Act XXXV of 1858. 

Case No. 179 of 1872. 

Miscellaneous Appeal from an order pass- 
ed by the Judge of 6arun, dated the 
9th March 1872. 

Baboo Guiiga Pershad Snhoo (Petitioner) 
Appellant, 

versus 

Musst, Wooma Koower (Objector) 
Hespondent, 

Baboos Romesh Chunder Mitter and Kalee 
Kishen Sein for Appelhiut. 



Baboos Dahender Narain Base and Rajen- 
der Nath Bose for Respondent. 

An enquiry into the state of mind of an alleged lana- 
tic should not be instituted under Act XXXV of 1858 
without its being clearly shown to the Court that there 
is ground for supposing that the person is of unsound 
mind. 

Couch, C./.— This Act (XXXV of 1858) 
requires that notice should be ^xven to the 
alleged lunatic of the time and plnce at 
which the enquiry is to be held, and the 
lunatic may be required to attend for the 
purt>ose of being personally examined. A 
proceeding of this kind ought not to be 
tttken without its being clearly shown to 
the Court that there is ground for supposing 
that the person is of unsound mind. It 
would be most harassing, if upon vague 
statements an enquiry of this kind could be 
instituted. We think the Judge was right 
in refusing to make the order. The appeal 
must be dismissed with costs. 



The 2nd August 1872. 

Present : 

The Hon'ble Sir Richaid Conch, AT*., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Stamped Paper — Plaint. 

Application for setting aside an order of 
the Subordinate Judge of Sarun, reject- 
ing a plaint on the ground that the 
whole of it had not been engrossed on 
the stamp papers filed. 

In the matter of the Land Mongnge Bank^ 
Applicant. 

The Advocate- General for the Applicant. 

There is no rule which requires as much as possible 
of the substance of the plaint to be engrossed on stamp- 
ed paper ; and so long as the rule against the use of a 
larger number of stamps than is absolutely necesaairy 
is complied with, it is not material whetlier the plaint 
be taken to commence or end on the plain paper. 

Couch, C.J. — By Government Notification 
of the 8th March 1872, published in the 
Gazette of India of the 9th idem, it i:* ile- 
clared, under Section 26 of Act VII of iH70» 
that stamps used to denote any fee chargejibln 
under the said Act may be either impressed 
or adhesive, or partly impressed and partly 
adhesive. 

The Government of Bengal by a Notifica- 
tion dated the 1st July 1872, published in 
the Calcutta Gazette of the 3rd July last. 
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has directed that, when a single stamp of 
required value is not available, the necessary 
amount shall be made up by the use of the 
least possible number of supplementary 
stamps. 

The stamp required for the plaint in 
this case is Rs 1,035. The Collector of 
Stamps, Calcutta, has certified that no stamp 
of that value was in stock on tlie 1st July 
1872 (when the stamps for the plaint were 
purchased), and that the stamps used are the 
fewest in number available to make up the 
amount required. 

The two stamps for Rs. 1,035 were 
presented to the Subordinate Judge, each 
marked with the title of the cause and sub- 
ject-matter of the suit ; the body of the 
plaint was annexed on plain paper. The 
Subordinate Judge seems to think it neces- 
sary to engross as much as possible of the 
substance of the plaint on the stump papers, 
but we think there is no rule of the kind in 
existence : the rule against the use of a 
larger number of stamps than is absolutely 
necessary has been complied with, and it is 
not material whether the plaint be taken to 
commence or end on the plain paper. 

The order of the Subordinate Judge, dated 
the 18th July 1872, must be reversed. The 
plaintiffs will be at liberty to present the 
plaint again; and if presented within 15 days 
from this date, it must be taken as filed on 
the date of original presentation, viz, the 
11th July 1872. 



The 3rd August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 

Private Butwarra (Efficacy of). 

Cases Nos. 289 and 290 of 1872. 

Special Appeals from a decision passed by 
the Subordinate Judge of Rajshnhye. 
dated the ZOth September 1871, affirm- 
ing a decision of the Moonsiff of Seraj- 
gungcy dated the 9th March 1871. 

Tripoorah Soondoree Chowdhranee and 
others (Defendants) Appellant s^ 

versus 

Kali Chunder Roy Chowdhry and others 
(Plaintiff^s) Respondents, 

Baboos Sreenath Dass, Mohinymohun Roy, 
and Kishendoyal Roy for Appellants. 



Baboos Romeshchunder Mitter and Doorga 
Mohun Doss for Respondents. 

A private butwarra^ though not binding against the 
Government or against a purchaser at a sale for arrears 
of Government revenue, who derives his title directly 
from the Government, is binding as between the parties 
to that butwarra and persons claiming title under them. 

Mitter, J. — The plaintiffs in these two cases 
representing themselves to be the owners of 
a 4 gunda 1 cowrie share of a certain Gov- 
ernment revenue-paying mehal, registered as 
melial 28 in the towjee of the Mymensiugh 
CoUectorate, brought a suit against the de- 
fendants, their co-sharera in the said mehal 
for the declaration of their right to have a 
butwarra of the share claimed by them made 
by the Collector under the provisions of Re- 
gulation XIX of 1814. 

In that suit the answer of the defendants 
was that the mehal in question had been di- 
vided between the different siiareholders un- 
der a private partition effected between the 
predecessors of the plaintiffs and those of the 
defendants long prior to the decennial settle- 
ment, and that as each shareholder in the mehal 
had been since that time enjoying exclusive 
possession of the separate plots allotted to 
his share under the partition, the plaintiffs 
could not justly ask the Court to order a re- 
division of the estate in supersession of the 
long existing arrangement. 

All the Courts which had to deal with that 
suit, found or admitted as a matter of fact 
that the lands of the mehal above referred to 
had been actually divided between the dif- 
ferent shareholders long previous to the 
institution ofthatcase, but they gave a decree 
to the plaintiffs, declaring their right to have 
a fresh butwarra made by the Collector upon 
the ground that the plaintiffs were not bound 
to abide by a mere private partition. 

In order to carry out this decree, a precept 
was issued to the Collector, directing that 
officer to make a butwarra under the provi- 
sions of Regulation XIX of 1814 ; but the 
Revenue authorities refused to carry out the 
order declaring that no butwarra could be 
made, as the lands of mehal 28 were inter- 
mingled with those of other estates beai'ing 
distinct numbers on the Collector's towjee. 

The plaintiffs have now brought these 
suits for the declaration of their respective 
rights to collect rents from each and every 
one of the occupants of the lands of the 
mehal. 

The answer of the defendants was that the 
suit was not maintainable, as there was no 
cause of action disclosed in the plaint, that 
the plaintiffs* right to various portions of 

47 
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the lands in dispute was barred by the law 
of limitation, and that it was not competent 
to the plantiffs to go behind the private parti- 
tion which was made with the full concur- 
rence of their predecessors in title, and to 
ask the Court to declare ihera entitled to a 
joint undivided share of each plot of land in 
the mehal. 

The first Court found as a fact that the 
defendant's allegation, with reference to the 
private partition, was good and well-founded, 
but nevertheless it gave a decree to the 
pluintilfs holding that the judgment in the 
previous suit had settled finally and conclu- 
sively, that they (the plaintiffs) were entitled 
to the joint undivided shares respectively 
claimed by them. 

This judgment having been upheld by 
the Subordinate Judge, the defendants ap- 
peal to us, specially urging among other 
grounds that, upon the finding of the first 
Court with reference to the private partition 
relied upon by them, the plain tifis were not 
entitled to have a declaration of their right 
to collect rent from each plot of land situ- 
ated in the mehal. 

We are of opinion that this contention ie 
right. A private ^u^trarra is certainly binding 
as between the parties to that butwarra and 
persons claiming title under them. No doubt 
such a butwarra is not binding against the ! 
Government or against a purchaser at a sale | 
for arrears of Government revenue who 
derives his title directly from the Govern- 
ment. But it seems to us to be quite unjust 
and unreasonable to hold that the plaintiffs 
are at liberty to set aside a long existing 
arrangement deliberately entered into by their 
predecessors in title, merely because they 
think that they were entitled under the 
decree passed in the previous suit to have a 
re-division of the mehal under the provisions 
of Regulation XTX of 1814. Whether that 
decree was right or wrong, it is not necessary 
for us to determine. It is sufficient for us 
to say that it has proved infructuous in con- 
sequence of the inability of the Kevenue 
authorities, to carry out the butwarra^ the 
lands of the mehal in question being inter- 
mingled with those of other roehals bearing 
separate numbers on the Collectorate iowjee. 
It has been contended that the decree in 
the former suit not only directed u re-division 
of the lands of the mehal in proportion to 
the sliare of 4 gundas 1 cowrie belonging to 
the plaintiffs, but that it further declared that 
the plaintiffs were entitled to hold possession 
of a joint undivided share to that extent. So 
fjEkr as the wording of the decree is concerned 



it appears to us clear that no such declaration 
was made by it. But without giving any 
final opinion on this point, it is sufficient to 
say that, if the contention of the plaintiffs, 
with reference to the construction of the said 
decree, be adapted, the present suit must be 
dismissed, it being on that supposition a mere 
repetition of the suit previously instituted 
by them. 

In this view of the case it seems to us 
clear that the only order we can pass in these 
two suits is that the decisions of the Lower 
Courts should be reversed, and that the plain- 
tiffs' claims should bo dismissed ; the plain- 
tiffs being liable to pay the defendants the 
whole costs of the litigation. 



The 3rd August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 

Auction^purchaser — Rent — Prepayment to former 
Proprietor. 

Case No. 306 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye^ 
dated the Wth December 1871, modify^ 
ing a decision of the Moonsiff of Pubna^ 
dated the Z\st July 1871. 

Bam Lall Shaw (Defendant) Appellant^ 

versus 

Rao Joggendro Narain Roy (Plaintiff ) 
Respondent. 

Baboos Griza Sunker Mozoomdar and 
Ishur Chunder Chuckerbutty for Appellant. 

Baboos Sreenath Doss and Mohiny Mohun 
Boy for Respondent. 

An auction-purchaser, with notice of a payment in 
advance, made by the tenant to the former proprietora, of 
rent due for a period subsequent to the date of porch&se, 
is bound by 8uch payment. 

Bayley^ «/. — In this case the plaintiff sued 
for rent, and the defence was that the pay- 
ment had been n)ade in advance to the former 
proprietors Brojonath and Radhanath, in proof 
of which a receipt dated the 24th Bhadur 
1273 was produced. 

The first Court found that the receipt ivas 
true, and that the defendant was not liable 
to pay the amount over again. Tlie Lower 
Appellate Court does not seem to have goue 
upou the question of receipt and payiaent. 
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It simpl J says that '' the receipt in respect 
to the rent due for the period subsequent 
to the date of purchase made in auction 
cannot be admitted." 

The plea taken by the defendant in spe- 
cial appeal is that, inasmuch as the plain tiflf 
only purchased the right, title, and interest of 
the former proprietors Brojonath and Radha- 
nath, with notice of the payment made by the 
defendant to those proprietors, he the defend- 
ant is cleaiiy entitled to have a deduction 
for the amount so paid by him. 

We think this contention right. The pur- 
chase by the plaintiflf merely put him in the 
shoes of Brojonath and Radhanath. If 
therefore tlie act of Brojonath and Rudhanath, 
in receiving prepayment of the rent due from 
the defendant, was legal for the consider tion 
of a lease, the plaintiff purchaser merely 
standing in their shoes must be bound by that 
act. 

The case is therefore remanded to the 
Lower Appellate Court, in order to tiy whe- 
ther the payment alleged to have been made 
by the defendant was really made and in 
good faith. 

The costs will follow the result. 



The 3rd August 1872. 
Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 

Registration'^ Evidence — Suit on unregistered 
Document 

Case No. 160 of 1872. 

Special Appeal from a decision passed by 
the Offg, Judge of Binagepore^ dated 
the Zrd October 1871, affirming a decision 
of the Moonsiff of Maldah^ dated the 
ethJune 1871. 

Deb Narain Mundul (Plaintiff) Appellanty 

versus 

Baharee Lall Ghose and others (Defendants) 
Respondents. 

Baboo Aushotosh Mookerjee for Appellant. 

Baboo Gopal Lall Mitter for Respondents. 

Qttcpre.— Whether a plaintiff can rely upon a document 
not registered as it ought to have been, and therefore not 
admissible in evidence under the Registration Act. 

Mitter^ J, — We are of opinion that this 
appeal ought to be-dimissed. 

The Lower Appellate Court has found as 
a fact that the alleged transaction of sale in 



favor of Hurry Poddar upon which the 
plaintiff's title rests was not carried out, al- 
though some preliminary steps had been 
taken for the purpose. This is a finding of 
fact upon evidence, and we cannot therefore 
interfere with it in special appeal. 

We may further add that this hubalah 
was not registered as it ought to have been, 
and it seems to be extremely doubtful whe- 
ther the plaintiff can under such circum- 
stances rely upon a document which is not 
admissible in evidence under the Registration 
Act It is not necessary for us, however, to 
express any final opinion upon this point. 
It is sufficient for the purpose of this suit to 
say that the Judge of the Lower Appellate 
Court was not satisfied upon the evidence 
that the plaintiff's vendor Hurry Poddnr 
had purchased the property in question from 
the defendants Nos. 3, 4, and 5. 

The appellant must pay the costs of this 
appeal. 



The 5th August 1872. 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Conditional Sale — Possession — Prior Lien, 

Case No. 14 of 1872. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 6/A October 1871. 

Brojendro Coomar Roy Chowdhry (Plaintiff) 
Appellant, 

versus 

Mr. J. P. Wise (Defendant) Respondent. 

Baboos Sreenath Doss and Mohiny Mohun 
Roy for Appellant. 

Mr. C. Gregory, and Baboos Doorga Mohun 
Doss and Ram Churn Mitter for Re- 
spondent. 

Held that the plaintiff, before he could obtain pos- 
session of the property in dispute, was bound to pay off 
the defendant's prior lien upon it subsisting at the 
time that the plaintiff obtained a conditional sale of 
the same. 

Kemp, J. — This appears to be n very clear 
case. We think that the judgment of the Sub- 
ordinate Judge is perfectly correct and that 
the appeal must be dismissed. The plaintiffs 
sued to recover possession of a one- third shai e 
or 5 annas 6 gundas 2 cowris 2 krauts of Chog- 



Digitized by 



Google 



330 



Civil 



THE WEEKLY REPOBTER. Rutingg. [Vol. XVltl* 



nar cliur and other properties, on the allegation 
that a former malik Radha Mudhub Roy made 
a conditional sole of the said property to the 
plaint ifFs on the 19th Srabun 1253 ; that sub- 
sequently the plaintiffs having foreclosed 
sued for possession and obtained a decree on 
the I7th December 1863; that the plaintiffs 
got possession of the mehals under that decree, 
by proclamation through the agency of the 
Court, but that they were opposed by the 
defendant Mr. J. P. Wise, in llieir attempt 
to collect the rents of the property in dispute. 

Mr. Wise says that he has not taken posses- 
sion of certain of the properties mentioned 
in the plaint, and in respect of the other pro- 
perties, that he has a lien upon them, inas- 
much as prior to the conditional sale by 
Radha Madhub Roy to the plaintiffs, Radlia 
Madhub Roy had borrowed a sum of Rs. 
2,700, from him, Mr. Wise, giving Iiim an 
ijarah lease of the disputed mehal, from the 
usufruct of which he was to satisfy the debt 
due to him; that this debt has not been satis- 
fied; that Mr. Wise brought a suit ao^ainst his 
debtor Radha Madhub Roy, and obtained a 
decree declaring tliat there subsisted a lien 
upon the disputed pro[)crty. Therefore the 
whole question to bo decided in this case is 
whether at the time of the conditional sale 
made to the plaintiffs by Radha Madhub Roy 
a prior lien subsisted or not. We think it 
very clear that a lien did subsist at the time 
the plaintiffs obtained the kut-kobala from 
Radha Madhub, and that that lien was a 
prior lien which the plaintiff is bound to pay 
off before he can obtain possession of the 
property in dispute. On referring to the de- 
cree of the 24tli of November 1860 by the 
Principal Sudder Ameen of Dacca, we find 
that it is distinctly declared that a sum 
of Rs. 2,919-12, with interest and costs of 
Court bearing interest at one per cent, per 
mensem, were duo by Radha Madhub Roy 
to Mr. Wise, that that sum was to be paid 
by Radha Madliub to Mr. Wise, and that 
until that sum was paid, the leased melmls 
which were held to be pledged as security 
for the loan, were to remain in the pos- 
session of Mr. Wise, and that lie was to 
recover the amount due from the usufruct 
of these mehals. We therefore hold with 
the Subordinate Judge that a lien binding 
the property in dispute existed at the time 
the conditional sale was made by Radha 
Madhub to the plaintiffs, and therefore if the 
plaintiffs wish to obtain possession he must 
pay off Mr. Wise's lien. 

The second point taken in appeal, although 
not distiuctly raised in the grounds stated 



in the petition of appeal, is that the sum of 
Rs. 4,343-2-10 which has been declared by 
the Subordinate Judge to be due to Mr. Wise, 
is more than ought to have been found to 
be due. Now we find that in November 
I860 the sum of Rs. 2,919-12 was found 
to be due and from that period interest is 
running, and there are the costs of that suit 
also bearing interest, and therefore it is 
very clear that the sum of Rs. 4,343 does 
not in any way represent a larger sura than 
what is fairly due to Mr. Wise. We there- 
fore dismiss the appeal with costs. 



The 7th August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Act XXVII of ISfiO s. 6— Suspension of Cer- 
tificate — No List of Debts filed. 

Case No. 136 of 1872. 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of ffooghlg, 
dated the 2lst March 1872. 

Mir Fyaz Ali (Petitioner) Appellant, 

versus 

Taleb Ali (Opposite Party) Respondent, 

Mr. Kennedy, Moulvee Morahmut Hossein^ 
Moonshee Mahomed Yusooff, and Abdool 
Baree for Appellant. 

Baboo Kally Prosonno Dutt for Respondent. 

The High Court, under 8. 6 Act XXVII of 1860, 
suspended a certificate which had been wrongly granted 
in a case where no list of debts due to the estate of the 
deceased had been filed. 

Kemp, J, — This was an application on 
the part of two parties claiming a certificate 
under the provisions of Act XXVII of 1860 
to collect the debts due to Noor Ali, who 
died on the 20th Pous 1278. The Judge, 
after taking evidence, and referring to the 
genealogical table filed by the objector Taleb 
Ali, granted a certificate to Taleb Ali. On 
referring to the record, tliis being a Regular 
Appeal, we find that neitlier partj filed any 
list of tlie outstandings due to the estate of 
Noor Ali. The appellnnt Fyaz Ali with 
his first petition filed a list of the immove- 
able property belonging to the deceased, and 
also mentioned an item of cash and certain 
gold and silver ornaments, but no list of 
debts was given, and subsequently in a peti- 
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tion he said that the list of dehts had not 
heen given by a mistake. The Opposite 
Party, the objector below, Taleb Ali, also 
filed no written statement of the debts due 
to the estate of Noor Ali. 

The object of Act XXVII of 1860 is to 
facilitate the collection of debts on succes- 
sions, as also to afford security to persons 
paying debts to the representatives of deceas- 
ed persons ; and as in this case no list of 
debts has been filed, we think that the Court 
below was wrong in granting a certificate 
to either party. We therefore, under the 
provisions of Section 6 of Act XXVII of 
1860, suspend the certificate which has been 
granted to Taleb Ali. Each party will pay 
his owD costs of this appeal. 



The 7th August 1872. 

Present : 

Tlie Hon'ble Sir Richard Couch, K(,, Chief 
Justice, and the Hou'ble W. Ainslie, 
Judge, 

Hindoo Law of Inheritance — Brother's Daugh- 
ter's Son. 

Case No. 142 of 1872. 

Special Appeal from a decision passed hy 
the Officiating Additional Judge of 
Fatna, dated the 30M of June 1871, 
reversing a decision of the Officiating 
Subordinate Judge of that district, dated 
the 16M February 1871. 

Mossamut Doorga Bibee and another (De- 
fendants) Appellants, 

versus 

Janaki Pershad (Plaintiff) Respondent. 

Baboo Kali Frosunno Dutt for 
Appellants. 

3Ir. R. E. Twidale for Respondent. 

A brother's daughter's son can inherit in the absence 
of any nearer heir. 

Couch, C,J. — Three objections were 
raised in this special appeal on the part of the 
appellant ; the first was that on the plaintiff's 
o-vra showing there was a nearer heir to 
Boodh Nath Singh than the plaintiff, as one 
of the witnesses liad mentioned in his deposi- 
tion that there was a sister's son who might 
be entitled in preference to the plaintiff. But 
-we thought and said during the argument 
that "we could not take this mention of the 
sister's son as a fact that was found by the 



Court, and could not act upon it. We are to 
deal witli the case upon the facts found by 
the Lower Appellate Court ; that objection 
therefore could not be allowed to be raised. 

Another objection was that the property 
which was the subject of the suit, was not 
the property of Boodh Nath Singh, but of 
liis widow Mungia and her stridhun, and a 
passage in the judgment was referred to in 
support of this view. But it is clear, not- 
withstanding that passage, that the Lower 
Appellate Court, and, indeed, the parties 
also in the course of the suit, treated the 
property in question ns that of Boodh Nath 
Singh, and the question in the suit being 
who was entitled to it as heir, it is certainly 
possible that the circumstance mentioned in 
the judgment of the purchase of some por- 
tion of it by Mungia might have been ex- 
plained. That objection, therefore, could 
not be allowed to be taken. 

The only question that remained was 
whether the plaintiff being a brotlier's daugh- 
ter's son could inherit the property, and that 
is settled by the decisions of the Privy Coun- 
cil in the case of Gridhnri Lnl Roy versus 
The Government of Bengal, X Weekly Re- 
porter, P. C, 31, and of a Full Bench of this 
Court reported in X Weekly Reporter, F. B., 
76, where it was held that the enumeration of 
fandhu in Article 1 Section 6 Chapter 2 of 
the Mitakshara is not to be considered ex- 
haustive ; that being so, there is no ground 
for saying that a brother's daughter's son 
cannot inherit in the absence of any nearer 
heir ; and as it is not found in this suit that 
there is a nearer heir, the plaintiff is entitled 
to a decree. 

The appeal must be dismissed with costs. 



The 8th August 1872. 

Fresent : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Admission hy Defendant— Plea of Payment-^ 
Act VIII of 1859 s, S37— Appeal by one 
Defendant. 

Case No. 277 of 1872. 

Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
24th August 1871, reversing a decision 
of the Moonsiff of Oundah, dated the 
i\st May 187 K 
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Sreestee Dhur Chuckerbiitty and auother 
( Plain titfs) Appellants, 

versus 

Sreenalli Biswas (one of t)ie Defendants) 
Respondent, 

Baboo Nil 3/adhub Sen for Appellants. 

Baboo Anund Gopal Paleet for Respondent. 

Whilst a plaintiff is entitled to a decree for such sums 
as the defendant admits, a defendant also has a right 
to the Judge's opinion upon the evidence which he 
adduces in support of his plea of payment. 

One defendant can appeal, under s. 337 Act VIII of 
1859, on grounds common to all. 

Glover, J, — Tms is a suit for rent for the 
years 1274, 1275, and 1276, nt the rate of 
Rs. 15 per year. The defendants admitted 
holding the land, but denied the rate which 
they said was Rs. 11. The Judge on the 
evidence gave a decree at the rate ad- 
mitted by the defendants, namely Rs. 11, 
and the plaintiffs now appeal against that 
decision. The first point taken in special 
appeal is that in any case the Judge ought 
to have given a decree for the rents which 
were admittedly due by the defendants ; the 
second, that, as regards the defendants who did 
not appeal, the Judge should have upheld 
the judgment of the Court of first instance. 
The Judge, no doubt, should have given the 
plaintiff a decree at the rates admitted by 
the defendants, but it appears, on looking 
into the record, that one of the defendant's 
pleas was that they had paid a great propor- 
tion, if not ail the rents for which they were 
liable. The first Court decided that ques- 
tion adversely to the defendants, but the 
Judge has overlooked it entirely. Whilst 
the plaintiffs have a right to a decree for 
such sums as the defendants admit, the 
defendants have also a right to the Judge's 
opinion upon the evidence which they have 
adduced in support of their plea of payment. 

The second ground, we think, is unten» 
able. Section 337 Act VIII of 1859 applies 
to the case, inasmuch as the decision of the 
first Court proceeded on grounds common 
to all the defendants, and therefore one of 
the defendants was justified in appealing on 
behalf of all. Costs to follow the result. 



The 8ih August 1872. 

Present : 

The HonHble F. B. Kemp and F. A. Glover, 
Judges, 

Act VI of 1862 (B. C.) s. 10— Measurement— 
Co-sharer— Settled Estate. 

Cases Nos. 174 and 276 of 1872. 

Special Appeals from the decisions passed 
by the Judge of Dacca, dated the 30*A 
September 1871, modifying and affirming 
the decisions of the Collector of that 
district, dated the ZOth June 1871. 

Shoorender Mohun Roy and others (Defend- 
ants) Appellants y 



Bhuggobut Churn Gungopadhya and another 
(Plaintiffs) Respondents, 

Baboos Sreenath Dass and Shoshee Bhoo- 
sun Sein for Appellants. 

Baboos Nullit Chunder Sein and Issur 
Chunder Chuckerbutty for Respondents. 

A co-sharer in an undivided estate or tenure is not 
entitled to apply under 8. 10 Act VI of 1862 for a mea- 
surement, particularly when the estate is a settled esute 
and a measurement showing the holdings of every parti- 
cular ryot took place at the time of settlement. 

Glover, J, — These appeals have been 
heard together, and one decision will govern 
both cases. The matter has been extremely 
complicated by the action of the Courts 
below, and it is with some difficulty that we 
have been able to get to the real state of the 
case. The suit is by a 2-anna co-sharer in 
an estate called Roail for a measurement of 
I he lands under the provisions of Section 10 
Act VI of 1862, his ground of action being, 
in accordance with that Section, that he 
wishes to know and cannot ascertain who are 
the persons linble to pay rent in respect of 
the lands of his estate unless a measurement 
is made. The Collector, in the first instance, 
notwithstanding the objections which were 
made by the opposite party that such a suit 
would not lie, ordered the measurement to be 
made. The Judge on appeal confirmed that 
order and sent the papers back that an 
Ameen might be deputed to make the mea- 
surement. Some time afterwards a ditfereot 
Collector took up the case and expressed a 
very decided opinion that it ought never to 
have been brought under Act VI of 1862 at 
all ; he ordered, however, the Ameen to get 
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out and measure the lands, considering him- 
self bound as no doubt he was, under the 
circumstauces, by the decision of the Judge's 
Com-t. The Ameeu thereupon went and 
measured the hmds ; both parties objected to 
his measurement on various grounds, and tlie 
Collector gave a decision which was partly in 
favor of each. The case then went on 
appeal to the Judge who upheld the decision 
of the Collector, and it is against this deci- 
sion that the present appeals are made. The, 
only point necessary for us to consider in 
special appeal is the point of law, namely as 
to whether a co-sharer in an undivided estate 
or tenure is entitled to apply under Section 
10 Act VI of 1862 for a measurement. 

We are clearly of opinion that he is not so 
entitled. The words of the Section are that 
" If a proprietor of an estate or tenure or 
" other person entitled to receive the rents of 
"an estate or tenure." We understand 
" proprietor " to mean either the sole owner 
of the estate or the corporate body of owners 
acting together for that piir()ose, or any 
person or body of persons having the right 
to collect the entire rents of the entire estate. 
There is nothing in the Section which en- 
titles a fractional shareholder in the pro- 
perty, against the wishes of the great mass 
of liis co-sharers, to harass every ryot on the 
estate by insisting upon a measurement of 
the hinds. The point, in questiou has, on 
more than one occasion, been decided by 
Division Benches of this Court. In the 
case of Moolook Chand Mundul and others 
vs, IVlodhoosooduu Bachusputty, reported in 
Vol. XVI W. R. p. 126, it has been lield 
that the word " proprietor" implies the sole 
proprietor or the whole body of proprietors 
of the land for the measurement of which 
application is mnde ; and again in the case of 
Mahomed Bahadoor Mozoomdar and another 
vs. Rajah Raj Kishen Singh (XVI W. R. 
p. 522) it was held that an applicant under 
Section 10 Act VI of 1862 B. C. must be 
"the -proprietor of the estate," and not a 
shareholder only in the proprietary body. 
Another objection, and an equally fatal one to 
the plaintiff's case, would be that a party 
applying for a measurement must do so 
because he cannot ascertain who are the 
persons liable to pay rent to him. Now this 
is an estate which has been settled for very 
many years; the mehal was measured when it 
was settled, and, as observed by the Collector, 
there was a full record of the tenures of the 
estate, so that there could have been no diffi- 
culty in ascertaining from the Thakbust 
proceedings what were the holdings of every 



particular ryot on the estate. In every 
point of view, therefore, the decision of the 
Court below is erroneous. Ii is ti'ue that 
the Judge has not now decided the case on 
this particuliir point, but it is equally true 
that the o* jection was taken by the objector 
before hira from the very beginning of the 
case, and it is on this point that the appeal is 
prefeired. We reverse ti»e decisions of the 
Courts l)elow and reject the application for 
measurement. 

Special Appeal No. 174 will therefore be 
decreed, and Special Appeal No. 276 will be 
dismissed with costs. 



The 8th August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon*ble W. Ainslie, 
Judge, 

Sale in Execution of Decree — Application to set 
aside --Discretion of Judge as to Time. 

Case No. 144 of 1872. 

Miscellaneous Appeal from an order passed 
b^ the Subordinate Judge of Tirhooi^ 
dated the 2Srd of April 1872. 

Raj Coomar Singh, alias Nauhoo Lali 
(^Objector) Appellant^ 

versus 

Lalljee Sahoo and* another (Decree-holder) 
Respondents. 

Mr. M. L. Sandel for Appellant. 

Mr. R. E. Twidale for Respondents. 

Though the Judge was wrong, on the ground that he 
bad no discretion at all, in refusing to receive an appli- 
cation to set aside a sale in execution of a decree when 
made to him after the lapse of 30 da\'S but before the 
confirmation of the sale, the High Coubt in regular 
appeal held that the appellant was bound to show that 
there was any valid excuse for not making the applica- 
tion within the proper time. 

Couch, C.J, — It was held by two of the 
Judges of this Court in the case reported in 
III Wyman's Reports, page 180,* that the 
Court had power to receive the application, 
although not made within the 30 days. In 
that case the Judge had received the apf)li- 

I cation, and had adjudicated upon the matter, 
and the question raised was, whether he was 

I at liberty to do so. It was contended that 
he was not ; and that unless the application 
was made within the 30 days, he had n© 



♦ 18 W. B., 11, foot-note. 
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jurisdiction. That decision appears to liave 
been recently followed by Mr. Justice L. S. 
Jackson and Mr. Justice Mark by in the case 
reported in XVIII Weekly Reporter, page 1 1. 
The Judge appears in that case to have de- 
cided that he had absolutely no discretion to 
receive the application after the 30 days, and 
the Court say that he was wrong in that. 
We, therefore, think we must take it as 
decided by this Court that the application 
may be entertained, although not made within 
the 30 days, but then, if not made within 
that time, it is not a matter of right in the 
party who raises the objection to the con- 
firmation of the sale ; it is in the discretion 
of the Court whether he will be allowed to 
make the application, and he must show a 
sufficient reason in the judgment of the Court 
for not coming within the 30 days. 

In the present case, the first day on which 
he could come was the 15th of November. 
The sale was on the 12th of October, but 
the Court was closed, and the Judge states 
that it was re-opened for business on the 
1 5 ih of November. We think we must as- 
sume, according to the regular notice which 
is given for the closing and re-opening of the 
Courts, that the party was aware of this, but 
he did not present liis petition on that day. 
The Court appears to have been closed again 
on the 24th of November, and re-opened on the 
30th, and he then presented his petition, but 
he does not give any reason in it for not com- 
ing earlier. He treats it as an application, 
of coui-se, as if he had come within the proper 
time ; nor have we now any distinct informa- 
tion, certainly not any supported by aflidavit, 
as to what reason there was for not coming on 
the 15th November, or what excuse he had 
for not doing so. The only information we 
have on that subject is afforded to us by the 
pleader, who, admittedly, had not received 
any instructions until this day. It appears to 
us that we have no materials upon which we 
can say that there was any reason for not 
making the application when the Court re- 
opened on the 15th. Regarding the case 
as a question of discretion, as to whether the 
application should be received or not after the 
30 days, we have nothing upon which we can 
say that the Lower Court improperly exer- 
cised its discretion, or upou which we can 
exercise a discretion and say that it ought to 
be allowed. And we do not think we have 
put before us a case which requires that we 
should allow an enquiry now to be made. 
The appellant, we think, was bound to know 
that, when he presented his p*>tition on the 
30th Noveinbtr, some reasons should have 



been given for not presenting it before. If 
there were circumstances, as is now suggested, 
which might have led him to think that the 
application could not be made then, they 
ought to have been stated and assigned as a 
reason for that not bein^ done. 

Therefore, even supposing that the judg- 
ment of the Subordinate Judge proceeded 
on the ground that he had no discretion at all, 
and that he was wrong in that, still in 
deciding upon the case in a regular appeal, 
we cannot say that there was any valid excuse 
for not making the application in the proper 
time ; the case comes within the two decisions 
to which we have referred. 

With regard to the merits of the case 
which have been put forward to us, it 13 
enough to say that we do not suppose that we 
have them sufficiently before us to say what 
the real merits are, even if we could allow 
them to influence us upon this point. The 
appeal must be dismissed with costs. 



The 9th August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Instalment Bond — Purda-nusheens— Tender of 
Payment — Deposit — Fraud— Sale of Mort^ 
gaged Property. 

Case No. 241 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom^ 
dated the ilth July 1871. 

Sreemutty Chittra Coomary Bebee and 
another (Defendants) Appellants, 

versus 

Ram Lall Mookerjee (Plaintiff) Respondent 

Babnos Anshootosh Dhur, Romesh Chunder 
Mitter, and Komalakant Sein for Appel- 
lants. 

The Advocate- General fiXidt. Baboo Umbica 
Churn Banerjee for Respondent. 

The defendants, purda-nuskeen ladies, having nnsaccoss- 
fullv defended the suit throughout on the groQod of 
tender of payment and deposit in Court, and that they 
had done ail they could to induce the plaintiff to take the 
money due on a kislbundee or instalment-bond, iiku> 
that it was too late for them now in appeal to urge that 
they had been overreached by the plamtiff, and made 
to execute a bond for money which they had never awed. 

IIUL.D also that the Sub-Judge was right in restricting 
the plaintiff to the property pledged in the hstbundety 

Slaintiff having sued upon the kitUfundee and prayed to 
ave his claim declared payable by the sale of the pro- 
perty raongaged therein. * 



Digitized by 



Google 



1872.] 



Cicil 



THE WEEKLY REPORTER. KufitfffS. 



355 



GlovifTy J, — This was a suit to recover 
money due on a kistbundee or iustulmeut- 
bond. The plaintitif lent the defendants 
Ks. 8,400, repayable by monthly hists of 
Rs. 500, on the understanding set out in 
the deed that, if two consecutive instalments 
remained at any time unpaid, plaintiff should 
be entitled to recover the whole balance then 
dtie at once. The bond was specially regis- 
tered. 

The plaintiff's case is that the defendants 
n^lected to pay the kists for Bhadro and 
Agbun 1277, and that therefore he is entitled 
10 recover at once the whole of the money 
lent 

The defendants in iheir^ written statement 
admit execution of the kistbundee, they 
admit also that the terms of repayment were 
as stated by the plaintiff. Their defence is 
that they duly remitted the two instalments 
ill question to the plaintiff at his residence in 
Boichee : the first, viz. the instalment for 
Bhadro on the 19th of the following month 
of Aghun ; the second, that for Aghun, on the 
27th of Phalgoon. They allege that the 
plaintiff refused to take the money, which 
was then offered as a deposit in the Court of 
(he Moonsiff of Burdwan, who, however, 
declined to receive it. 

Thej say that they acted up to the stipula- 
lions of the kistbundee^ and that the suit has 
been brought for the purpose of ruining 
them. The defendants, it may be remarked, 
are purda^nusheen ladies. 

The Subordinate Judge held, on the evi- 
dence, that the defendants had failed to 
prove their tender of payment, and that the 
plaintiff* viras on the terms of the kistbundee 
entitled to recover the whole sum lent with 
interest. 

The defendants appeal, urging, in the first 
place, tliat their tender of the Bhadro and 
Aghun kists is satisfactorily proved by their 
witnesses, and that in any case they ought not, 
under the circumstances, to be made liable for 
more than the instalments already due. 

This part of the case may, we think, be 
disposed of very shortly. The defendants 
entered of their own accord into a certain 
contract whereby they agreed to submit to 
cerrain penalties in the event of their not 
fnlfiUiDg tlieir engagements. It is too late 
now to urge, as their counsel has endeavoured 
fo do, that in reality they were overreached 
by the plaintiff and made to execute a bond 
for money which they never owed. Their 
written statement is silent as to any such 
treatmeor, and tliey have defended the suit 
throughout on the ground thai they did all 



they could to induce the plaintiff to take the 
money as it fell due, and are not therefore 
amenable to the penal clauses of the kistbun^ 
dee. The case of Boley Dobey r. Sidhes- 
war Rao Kur (XIV W. R., 437) which has 
been cited in support of defendant's content 
tion is not in point, for in that case the origi- 
nal obligee of the bond had, before selling it 
to a stranger, third party, waived his right to 
exact the penalty. The circumstances of 
the present case are altogether different. 

To prove their tender of payment, the 
defendants cited the plaintiff himself and 
four other witnesses. The plaintiff swears 
distinctly th^t no such tender was made to 
him ; on the contrary that, when after the 
two instalments had fallen due, he sent a 
servant to the defendants for the money, they 
refused to pay. The plaintiff is a person of 
considerable status and respectability, and we 
should require to be shown very good reasons 
before we differed in opinion as to the weight 
of his evidence, which fully satisfied the 
Judge by whom it was recorded. The 
plaintiff moreover, it must be remembered, 
was the defendant's own witness. The ut- 
most that can be said against his testimony 
is that it is vague in some particulars. It 
has been attempted to show that he contra- 
dicts himself in the matter of dates, that in 
one part of his evidence he states that he 
went to Monghyr on the 3rd of Poos, and in 
another part says that he sent his kkaian- 
chee to the defendants for the money fron» 
his house at Boichee on the 7th. But this is a 
mistake ; he does not say that he sent his 
kkajanchee from Boichee on that date, but 
only that the man was then sent. Motee 
LalPs evidence is not contradictory of this, 
for the plaintiff does not say that he gave 
him the kistbundee on the 7th, but only that 
he sent him to demand payment on that day. 

Nitye, the defendant's witness, no doubt 
deposes that he took the Rs. 513-8 to the 
plaintiff at Boichee, when there were 3 days 
of the month of Aghun left ; but this i» 
absolutely opposed to the defendant's case 
that the money was tendered to the plaintiff 
on the 19th of Aghun, as well as to thi» 
witness' story of offering the money to the 
Moonsiff, for that offer, or pretended ofier,. 
took place, as appears from the endorsement, 
on the back of the petition, on the 22nd of 
Aghun, when 8 days of Aghun were remain* 
ing, that is, and the defendant's case is that 
recourse was not had to the Moonsiff until 
the plaintiff had refused to take the money. 
The other witnesses examined by the defend- 
ants make the same irreconcilable statements- 

48 



Digitized by 



Google 



336 



Civil 



THR WKEKLY RBPORTER. Rulings. [Vol. XVIII. 



regarding the dates when the money was sent 
to the plaintiff. 

Then as to this alleged tender of deposit. 
Two witnesses do certainly say that the 
money was shown to the Moonsiff, but neither 
he nor his amlahs who were present at the 
time have been called. The sheristadar and 
peshkar were originally cited as witnesses, 
but their names were struck out of the list 
afterwards by the defendants themselves. 

Then Nitye's story is very improbable on the 
face of it. He sajs that the defendant offered 
to endorse the payment on the back of the kist- 
bundee after the money had been made over 
to his amiah. If this story be true, there is 
no conceivable reason for Nitye's not taking 
advantage of the offer, for he could hardly 
have expected a man in Ram Lall Mooker- 
jee's position to have taken and counted the 
money himself. Any one in his place would 
naturally have asked that the money should 
be paid to his treasurer. There are other 
discrepancies in this, and in the other wit- 
nesses' evidence which have been fully com- 
mented on by the Subordinate Judge, and we 
are not disposed to differ from him in bis 
estimate of that evidence. Had defendants 
been able to prove by credible testimony 
that they actually offered cash to the amount 
of Bs. 513-8 to the Moonsifi^ it would no 
doubt have been a very strong point in their 
favor, for it could hardly be possible that the 
defendants, with the money at their command 
on the 22nd of Aghun, would allow the hist 
due in that month to remain unpaid consider- 
ing the penalty that was to follow the non- 
payment of two successive kists ; but for the 
reasons above given, we do not believe that 
the money was ever offered. 

The same remarks apply, mutatis mutandis, 
to the alleged offer of the Aghun hist due in 
Phalgoon. The defendants seem to us to 
have failed altogether to prove their special 
plea, whilst there is the evidence of two re- 
spectable witnesses to the demand made by 
the plaintiff after the two instalments had 
fallen due, and bad not been paid. 

Taking all the evidence into consideration, 
and after giving full attention to what has 
beei^ advanced on behalf of the appellants 
who, as purda-nusheen ladies, are ne(iessarily 
in somewhat an anomalous and helpless con- 
dition in all matters of borrowing and lending, 
we do not feel justified in interfering witli 
the decision of a Judge who had the witnesses 
before him, and had the best opportunity 
for comiug to a decision as to their credibility. 
The defendant's appeal is dismissed with 
costs. 



The Advocate-General filed a cross-appeal 
on behalf of the plaintiff. He objected to the 
Subordinnte Judge's restricting his client to 
the property pledged in the hist bundee. 
In this, however, we think the Subordinate 
Judge was right. The plaintiff sued 
on the kistbundee, and prayed to have his 
claim declared payable by the sale of the 
properties mortgaged therein > moreover, if a 
decree was to be given as against other pro- 
perty, the jurisdiction would not have been 
with the Subordinate Judge of Beerbhoona. 
The cross-appeal is therefore dinnissed also« 



The 9th August 1872. 

Present : 

Tlie Hon'ble Sit Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Error — Execution-^ Decree — Zeraat Laands. 

Case No. 147 of 1872. 

Miscellaneous Appeal Jrom an order passed 
by the Judge of Sarun, dated the Srd of 
February 1872, reversing an order of the 
Sudder Moonsiff of that district^ dated 
the ZOth of September 1871. 

Bullee Roy and others (Decree-holders) 
Appellants^ 

versus 

Mohunt Eishen Gir (Judgment-debtor) 
Respondent. 

Moonshee Mahomed Yusoof for AppeUants. 

Mr. R. T. Allan and Baboo Mohesh Chun- 
der Chowdhry for Respondent. 

The Moonsiff gave plaintiffs a decree for a share in 
a village, adding that, as plaintiffs had obtained a decree 
setting aside a foreclosure decree, they were entitled to 
a decree setting aside the sale of the eetuat lands 
included in the share. In appeal the High Court ia 
review tevcrsed the Moonsiff's decision as regards the 
shares and dismissed pUintiff^s claim as to those shares^ 
without specifying the eeraat lands in its decree. In 
execution it was contended that the High Court's decree 
did not interfere with the Moonsiff*8 decree as to the 
zeratU lands, but the Judge ruled that it did;, and ^le 
High Court held that^ if the decree was not properly 
drawn, and the judgment now appealed from had not put a 
right construction upon it, the error was not one whicn had 
affected the decision on the merits, bat rather one irtuch 
had led to a just and proper decision. 

Couchy C.J, — In the original jadgtbeiit 
in the case the Moonsiff appears to haTc 
made the question at to setting aside the Btdb 
of the zeraat lands depend upon the sottiog 
aside of the foieciosuru and the recovery «f 
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mortgaged lands b]^ the plaintiff. We can 
understand that the High Court, when it was 
dealing with the case, may, in consequeuce 
of that, have thought it unneeessary to spe^ 
cify in its decree the zeraat lands ; it may 
have supposed that if it made a declaration or 
decree with regard to the lands of which 
there had been a mortgage and foreclosure, 
the sale of the zeraat lands would follow. 
Now it being clear that that was what (he 
High Court should have done, if the decree is 
not properly drawn, and the judgment which 
is now appealed from has not put a right con- 
struction upon it, still it is not an error which 
hag affected the decision of the case on the 
merits ; it seems rather to be an error which 
has led to a just and proper decision. We 
cannot, therefore, allow a special appeal to 
set aside this order on that ground. 

Then, with regard to the form of the order 
appealed from, to our mind it means that the 
present appellant is to have the share which 
is gpecified, namely, the 3 pies and 4 krants 
share both in the lands, the subject of the 
mortgage, and in the zeraat lands, and we 
do not see that in the grounds of appeal any 
objection was taken to its having been so 
drawn up. No difficulty ought to arise in 
the execution of it 

The appeal must be dismissed with costs, 
pleaders' fees being fixed at two gold mohurs. 



The 10th August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt.y ChieJ 
Justice^ and the Hon'ble W. Ainslie, 
Judge, 

Splitting of Causes of AciUm^Act VIII of 1859 
#. 7 — Recovery or Value of Property — Dam- 
ages for Detention — Jurisdiction {of Small 
Cause Court) — Unsuccessful Claimant under 
#. 246 — Measure of Damages — Interest, 

Reference to the High Court hy the Offi- 
ciating Judge of the Small Cause 
Court at Sealdah, dated the 17 th June 

' 1872. 

Shaikh Punju, Plaintiff, 

versus 

Shaikh Oodoy, Defendant. 

9aboo Taruehnath Dutt for Plaintiff. 

No one for Defendant. 

A salt for damages for wrongful detention of pro- 
jierty Cin this case a cart and bollocks seized in execu- 
tion of decree against another party) is barred under 
8. 7 Act YIII of i6&9f after a decree in a former sait for 
tbe reoavory or value of the same property. 



The case in 13 W. R. 99 is not an authority for ex- 
tending to such a claim as the present the rule laid down 
in 10 W. R., 141, relative to the jurisdiction of the Small 
Cause Court in suits by unsuccessful claimants under 
s. 246 Act VIII of 1859. 

Interest at the bazar rate on the value of the goods 
awarded and recovered may not be an adequate measure 
of damages. The Judge should take into consideration 
all the circumstances of eacli case presumably within 
the knowledge of the defendant at the time he commit- 
ted the act which forms the cause of action, and allow 
for their natural and immediate consequences. 

Case, — The present defendant. Shaikh 
Oodoy, obtained a decree against one Shaikh 
Badol in this Court, and in execution at- 
tached a cart, and two bullocks, to which the 
present plaintiff. Shaikh Punju, preferred a 
claim. That claim was investigated and re- 
jected by this Court, and the properties were 
sold. Shaikh Punju then brought a regular 
suit under Section 246 of Act VIII of 1859 
in the Court of the Moonsiff of Alipore, and 
obtained a decree against Shaikh Oodoy for 
the cart and oxen, or their value Rs. 69 
and costs on that amount. After obtaining 
that decree. Shaikh Punju now comes into 
this Court with a suit for damages against 
Shaikh Oodoy for Rs. 180, at the rate 
of 12 annas a day from the date of the at- 
tachment on the 28 th August 1871 up to the 
date of the MoonsifiTs decree on the 30th 
April 1872. I have gone into the evidence 
in this case, and find as a fact that the at- 
tachment of properties by Shaikh Oodoy 
was made in good faith, and with reasonable 
care and caution. 

Upon the above facts, I solicit the orders 
of the Hon'ble High Court, (I) as to wher 
ther the decree passed by the Moonsiff un- 
der Section 246 of Act VIII of 1859 was 
not such an order as could only be passed by 
the Sealdah Coort of Small Causes ? 

With reference to this point, it has been 
authoritatively ruled that a suit under Sec- 
tion 246, being a suit of a nature of *' a suit 
to establish a right," will be properly insti- 
tuted in the Moonsiff 's Court. But the or- 
der which it is in the Moonsiff's competence 
to pass is, I would submit, a mere decla- 
ratory order establishing plaintiff's right to 
the properties. Neither the properties them- 
selves, nor their value should have been 
awarded in the decree, and the Moonsiff, if 
he does award them, clearly usurps the 
Small Cause Court jurisdiction, as defined un- 
der Sections 6 and 12 of Act XI of 1865. 
The proper course, it 



See High Court's Reso- 
lution No. 1203, dated 17 th 
April 1865, page 117 of 
Sutherland's small Cause 
Court References. 



seems to me, would 
have been for the 
plaintiff to have arm- 
ed himself with a 
declaratory decree from the Moonsiff, and to 
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have sned in thi8 Court for the properties 
or their money value. 

The decree mulcting defendant in the 
value of the properties attached having how- 
ever been passed by the Moonsiff, and the 
plaintiff having now come to this Court to sue 
for special damages, the second question arises 
(II) as to what, if any, damages lie is enti- 
tled. My own opiDion is that defendant is 
liable in damages, but that the amount of 
damages is a point for equitable consideration, 
and thnt in the present case where, as I con- 
tend, the suit for recovery ought to have been 
made in this Court, in which suit damages, 
if sought, should have been included, and 
where defendant's actions are found to have 
been bonA fide^ ttie calculation of damnges 
alleged by plaintiff is wholly unreasonable, 
and that such expenses only ns might fairly 
have been incurred by plaintiff if he had 
brought another cnrt and oxen to supply the 
place of that attached, with the bazar rate of 
interest upon that amount, and no more, should 
be allowed. In this 
See Mnssamut Soobjan particular case, the 
Bibeeand others, vtrtut ^„i.,^ ^p au« ^.^•x^,. 
Shaikh Shureeutoilla, XII ^a^"® ^^ *"« proper- 
Weekly Reporter, 829. ties themselves has al- 
ready been awarded, 
though, as I conceive, invnlidly, and (if the 
Moonsiff's decree is not a nullity) it would 
only, it seems, remain for this Court in the 
present case to award interest upon that 
decree as damages ; but as I am doubtful if 
I ought to respect the Moonsiff's order, nnd 
as the facts are of a singular nature, and 
involve irregularities of procedure which it 
is desirable to determine, I shall keep this 
case pending without final orders until an 
answer is received to this reference. 

The judgment of the High Court was 
delivered as follows by — 

Ainslie, «/. — If the plaintiff in the present 
suit had any right to institute a suit in the 
MoonsifiTs Court for the recovery of the cart 
and bullocks seized in execution of a decree 
of the Court of Small Causes, he was bound 
by Section 7 Act VIII of 1859 to put for- 
ward in that suit the whole of the claim 
arising out of the cause of action on which 
his suit was founded, and he has no right to 
institute a new suit in that or in any other 
Court to recover damages which he might 
have recovered in his first suit. Whether 
the Moonsiff had jurisdiction to make the 
decree which he has made, is immaterial for 
the purpose of determining the present suit. 
The plaintiff who holds that decree cannot 
be allowed to raise any question as to its 
validity (we understand that he has actually 



enforced his decree), and the Judge should 
not have done so in the interest of the plain- 
tiff, whose suit was clearly barred by the Sec- 
tion above referred to. 

It has been argued that the claim for dam- 
ages arises out of a different cause of action, 
namely the detention, and not the seizure, of the 
cart and bullocks; and that the plaintiff is at 
least entitled to such damage as may have ac- 
crued subsequent to the date of institution of 
his suit in the Moonsiff's Court. But there is 
no such detention as would constitute a sepa- 
rate cause of action ; it is only the consequence 
of the seizure. There was nothing to prevent 
tlie plaintiff from asking for, or the Moonsiff 
from awarding, such compensation as should 
entirely satisfy the plnintiff^s claims against 
the defendant; and although the amount of 
compensation might be regulated by the pe- 
riod of detention, the right to sue, or cause of 
action, began when the property was wrong- 
fully seized, and not at any later date. If this 
were not the case, we should come to this 
anomnly that a suit for damages for wrong- 
ful detention of property might be entertain- 
able after a suit for recovery of the same 
property had become barred by the law of 
limitation. 

The questions referred by the Judge of the 
Small Cause Court do not properly arise in 
this suit, but we think it desirable to make 
some observations on them for the guidance 
of the Judge. He observes that it has been 
authoritatively ruled that a suit under Sec- 
tion 246 being a suit of the nature of ** a suit 
to establish a right" will be properly instituted 
in the Moonsiff's Court. Apparently, he is 
referring to the case in X Weekly Reporter, 
page 141, in which the plaintiff was the judg- 
ment-creditor who sought to establish his 
debtor's right to certain property which had 
been released under Section 246 Act VIII 
of 1869. There can be no doubt thnt such a 
suit can be tried only in the Moonsiff's Court, 
as the Small Cause Court would have no power 
to grant any remedy to which the plaintiff 
might be entitled on proof of his right. This 
case was cited and followed in another case 
reported in XIII Weekly Reporter, page 99: 
and apparently this latter case carries the rul- 
ing so far as to lay down that no claim by 
any party which has been the subject of sum- 
mary enquiry under Section 246 can be heard 
in a Small Cause Court, although the remedj 
sought may be one which that Court is com- 
petent to award. But if this case is examin- 
ed, it will be seen that it really goes no far- 
ther than the precedent cited from Volunne 
X. It is said in the judgment 'Hhat (the case 
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im Vottniie X) was a case precisely on all fonr 
with the present ; and I think that the deci- 
sion in that case was quite correct" 

There is do groand for qaestioning the 
aothority of the case in Yolanae X ; but if, as 
stated, it was *^ precisely on all fours** with 
the casein Volume XIII, neither of them apply 
to claims such as that before us ; and if the 
fiftcta of the present case agree with the facts 
of tlie case reported in Volume XIII, it is 
difficult to see how tbese cases can be said to 
be on all fours with liia earlier case. We; 
therefore, think that the case in Volume 
XIII ought not to be taken as an authority 
for extending the rule laid down in Volume 
X, or as really conflicting with the cases in 
Volume II Weekly. Reporter, Civil Rulings, 
page 44, and Small Cause Court References^ 
page 5. 

As to the measure of damages, we would 
observe that interest at the basar rate 
(which the Judge has not determined) on the 
value of the goods awarded and recovered in 
the Moonsiflf^s Court, might possibly be very 
inadequate compensation to the plaintiff. In 
fiict, in the present case, if we take the bazar 
rate to be 12 per cent, per annum, the plaintiff 
would get 9^ annas per mouth as oompensa* 
tion for the seizure of his cart and bullocks ; 
if by the words ' bazar rate,' the Judge means 
such a rate as 1 anna in the rupee per men- 
sem or 75 per cent, per annum, it may be that 
even then the plaintiff would be a heavy 
sufferer by the loss of his vehicle, if his trade 
is that of a cartmao, and he has nothing but 
this one car to maintain himself by. The 
Judge ahould take into consideration all the 
circumstftBces of each case so far as they may 
reasonably be presumed to be within the 
knowledge of the defendant at the time when 
he committed the act which forms the cause 
of action, and allow for their natural and 
immediate consequences. 

. The 6th August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Act X of 1859 *. 24— /arifrfiWuwi (of Revenue 
Courts J — Suit against Agent — Damages — 
Neglect of Duty — Set-off. 

Case No. 291 of 1872. 

Special Appeal from a decision passed by 
the Commissioner of Darjeeling, dated 
the ZOth August 1871, modifying a deci- 
sion of the Deputy Collector of Julpi- 
gooree, dcUed the 3lst March 1871. , 



Mohima Runjun Boy Chowdhry (Plaintiff) 
Appellant, 

versus 

Nobo Coomar Misser (Defendant) 
Respondent. 

Bahoos Hem Chunder Banerjee and Kishen 
Dyal Ray for Appellant. 

Baboo Tarucknath Sen for Respondent 

Section 24 Act X of 1859 did not give juriadiction to 
the Revenue Courts to try claims against agents employ- 
ed m the collection of rent, for damages arising from an 
alleged neglect of duty. ^ 

A Revenue Court, acting under the provisions of the 
same Section, had jurisdiction to allow a set-off for any 
sums which the agent might either have paid to hia 
principal directly, or used for the benefit of his princi- 
pal with his sanction and authority. 

Mitter^ J. — Aftbb carefully going thixHigh 
the concurrent judgments of tlie two Lower 
Courts, we are of opinion that this special 
appeal ought to be dismissed with costs. 

The Lower Appellate Court was quite right 
in rejecting the 17th ground of appeal urged 
before it by the special appellant Section 
24 Act X of 1859 provides for suits against 
ageuts employed in the collection of rent 
either for mouey or for papers in their hands, 
but there is nothing whatever in that Section 
to give jurisdiction to the Revenue Courts 
to try a claim for damages againart such agents 
arising from an alleged neglect of duty. 

The 12th and the 16th grounds of appeal 
urged before the Lower Appellate Court have 
also been satisfactorily disfiosed of by that 
Court. The first Coort went into the whole 
evidence and recorded its reasons at great 
length for rejecting the tesiimony of the 
witnesses produced by the plaintiff. The 
reasons given by that Court appear to us to 
be primd facie good, but whether they are 
so or not the Lower Appellate Court, after 
having gone through the evidence, has 
arrived at the same conclusion. It is true the 
Lower Appellate Court has not thought fit 
to enter into a detailed description of the 
evidence given by the plaintiff's witnesses, 
but the mere absence of such a discussion 
cannot of itself give the special appellant 
a right to ask us to set aside the judg- 
ment of tliat Court. It was quite within 
the discretion of either of the Lower Courts 
to believe or disbelieve the evidence of the 
plaintiff's witnesses and the reports submitted 
by the two Ameens who had been succes- 
sively deputed in this case to hold a local 
investigation. 
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The last objection iakea in special appeal 
relates to an item' of Re. 1,506 which had 
been allowed to the defendant by both the 
Courts below in the general account. It has 
been argued that the Revenue Court, acting 
under the provisions of Section 24 Act X 
of 1859, had no jurisdiction to allow any 
set-off to tho defendant in respect of amounts 
due to him from the plaintiff, but we thiuk 
that in a suit of this nature, the defendant is 
fully entitled to get credit for any sums 
which he might have either paid to the 
plaintiff directly, or used for the benefit of the 
plaintiff with his sanction and authority. 

With reference to the item of rupees 1,300 
and odd, included in the sum of rupees 1,506 
above referred to, there can be no doubt wliat- 
ever that it is not even in the nature of a 
det-off. It consists of collection charges in- 
curred by defendant while acting as agent of 
the plaintiff for the management of his estate, 
and, strictly speaking, it is nothing but the 
other side of the very account which the 
plaintiff seeks to obtain from the defendant. 

There remains then tho sum of rupees 166, 
to which the above remarks are not strictly 
fipplicable; but it appears to us that even that 
item, which has been paid by the defendant 
to the creditors of the plaintiff who held 
decrees against him, ought to be allowed in 
the general account which has been ordered 
in this case. The principle upon which our 
decision is based is fully supported by the 
case of Fagau v. Chunder Emit Banerjee, 
reported in page 452, Volume VII, Weekly 
Reporter. 

The two other items of rupees 1 1 each also 
fall within the same category as the item of 
rupees 1,300 and odd. 

In this view of the case, we dismiss the 
special appeal witii costs. 



The 6th August 1872. 

Present: 

The Hon'ble H. V. Bayley and Dwarkanath 

Mitter, Judges, 

Lunatic's Estate (Management of) — Adoptive 
Mother— Uterine Brother. 

Case No. 74 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye^ dated the 
Qth December 1871. 

Huree Eishore Bhya, Appellant^ 

versus 

Nullita Soonduree Goopta, Respondent. 



Baboo Bhugobutty Churn Ghose for 
Appellant. 

Baboo Ohhil Chunder Sen for Respondent. 

' An adoptive mother, as next heir, was held entitled to 
the management of a lanatic*s estate in preference to an 
uterine brother. 

Bayley, J. — We cannot say that the Judge 
is wrong either in law or in fact, in appoint- 
ing the adoptive motlier to the charge of the 
estate of the lunatic Raj Coomar. It is stated 
and is not denied that, during tho minority 
of Raj Coomar, she, the adoptive mother, 
managed his property without detriment to it. 

The only opponent to this appointment is 
the appellant before us, the uterine brother. 
It is urged on his behalf that, after the dis- 
qualification of Raj Coomar by insanity, lie 
managed the property for a time, but it is 
not stated how long he did so and with what 
success, and we are therefore not in a position 
to say that the property will be better mau- 
led by the appellant before us than by the 
adoptive mother. The rule of law is that 
in such oases the management should be with 
the next of kin, unless there be exceedingly 
strong causes to prevent the adoption of that 
course. 

It is objected, however, that the adoptive 
mother does not now live with Raj Coomar, 
but it is clear that as the next heir she has 
a direct interest far greater than the brother 
in preserving the estate in its integrity. 

It is also said that tliere is enmity between 
Raj Coomar and the adoptive mother, and 
that she brought a suit against him for main- 
tenance ; but as the Judge remarks,'* that case 
was settled amicably, and Raj Coomar says 
he has no objection to her managing the 
property." 

On the whole, we see no ground to say 
the Judge was wrong, or to interfere with the 
order of the Lower Court, und we therefore 
dismiss this appeal with costs. 



The 6th August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Evidence (of single Witness) — Ejectment^ 
Service Tenure — Money payment^Rent, 

Case No. 305 of 1872. 
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Special Appeal from a decision passed by 
the Subordinate Judge of Durrung, dated 
the ISth December 1871, affirming a 
decision of the Moonsiff of Munguldehy 
dated the 13/ A September 1871. 

Rajah Balindur Naraio Bahadoor (Plaintiff) 
Appellant^ 

versus 

Ealla Messoo Eoos (DefendaDt) Respondent. 

Baboo Juggadanund Mookerjee for 
^ Appellant. 

No one for Respondent 

There is no law which prevents a Court from finding 
a question of fact, not amounting to high treason or any 
other offence specifically laid down in the Evidence Act, 
even on the testimony of a single witness, if believed by 
the Court. 

Where a plaintiff sues for the ejectment of the defend- 
ant on the ground that the latter has failed to render 
certain stipulated service, fmd the defence is that the de- 
feadant offered a money pajrment in lieu of service, as 
he had the option of domg, the Court, in deciding 
against the plamtiff, is not bound to take evidence as to 
the rate of rent to which the service ought to be com- 
muted. 

3fiiterf J, — The plaintiff in this case de- 
rives his title under a rent-free grant made 
in his favor by the Government in the year 
1857. 

The defendant is the holder of what is 
called in that part of the country an eh-powa 
teunre. 

The substance of the plaint was that the 
defendant was bound, bj the conditions of 
his renure, to render personol service for three 
months a year ; that he (the defendant) re- 
fused to render the stipulated service in the 
year 1274 ; and that the plaintiff has therefore 
brought the present action to eject the de- 
fendant from his lands and to recover mesne 
profits upon the ground that the defendant 
has forfeited his right to hold tliose lands in 
consequeuce of his refusal to serve. 

The answer of the defendant was that the 
lands in question had been held by him and 
his ancestors for a very long period of time ; 
that it was optional with him (the defendant) 
either to render the personal service referred 
to in the plaint or to make money payment 
in lieu thereof ; that money was offered to 
the plaintiff in the year 1274, but on the 
plaintiff's refusal to accept it the defendant 
deposited in the OoUectorate a certain amount 
for which he has produced a receipt. 

The first Court, after recording an abstract 
of the evidence given by the witnesses on 
both sides, dismissed the plaintiff's claim 



upon the ground that a previous decision 
of his in a similar case had been reversed 
by the Appellate Court It expressed no 
opinion as to the relative value of the evi- 
dence given by the respective parties, and 
contented itself with merely resting its judg- 
ment upon the decision passed by the Ap- 
pellate Court in the case above referred to. 

On appeal, the Lower Appellate Court 
has confirmed the decision of the first Court 
upon the ground that it was proved by the 
evidence produced by the defendant that it 
was optional with him (the defendant) either 
to render the service mentioned in the plaint 
or to make a money payment in lieu thereof, 
and that the defendant was ready and willing 
to pay the plaintiff at the rate of one rupee 
per mouth, which was proved by the testi 
mony of the witnesses to have been the old 
customary rate ; but as the plaintiff would 
not receive any money payment, the Court 
had no other alternative tlmn to dismiss the 
suit which was for the ejectment of the 
defendant. The Lower Appellate Court fur- 
ther observed that the right of ejecting a 
tenant of this description in spite of his 
offer to pay a reasouable consideration for 
the lands in his possession was never claimed 
by the British Government to whom those 
lands originally belonged, and that the plain- 
tiff, deriving title as he does from ilie Gov- 
ernment, ought not to be permitted in justice 
or in equity to exercise such a right. 

Against this decision it is objected here in 
special appeal, Jirttly^ that the issue as to 
tlie customary nature of ek-powa tenures 
was not distinctly laid down by the firdt 
Court, and the Court of appeal ought there- 
fore to have either remanded the case for 
laying down and adjudicating upon that issue, 
or disposed of the case by trying that issue 
itself. 

Whatever apparent force there may be in 
this objection, it seems to us clear that the 
issue which was in point of fact laid down by 
the first Coun was fully understood by the 
parties, each of them having given evidence 
in order to prove his own allegations, — those 
allegations being on the one side that the 
plaintiff was entitled to resume the lands on 
failure of the defendant to perform the 
annual service above referred to, and on the 
other that it was optional with the defend- 
ant either to render that service or to make 
a money payment in lien thereof. The par- 
ties went to trial upon the issue joined by 
the first Conrt, and we find no reason to sup* 
pose that either of them has been taken by 
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surprise or in any way misled by the vogue 
form in which that issue was laid down by 
that Court. 

The second objection taken is that the 
Lower Appellate Court is wrong in law in 
finding the custom alleged by the defendant 
on the strength of the evidence of two wit- 
nesses only. We are not aware of any law 
which prevents a Court from finding a ques- 
tion of fact, not amounting to high treason 
and any other oflences specifically laid down in 
the Evidence Act, even on the testimony of a 
single witness, if that testimony is believed 
by the Court. It was quite in the discretion 
of the Lower Appellate Court either to be- 
lieve the evidence of the plaintiff's witnesses 
or that of the defendant's. Sitting in spe- 
cial appeal, we cannot interfere with the 
judgment of the Lower Appellate Court 
merely upon the ground that the evidence 
upon which that judgment is based is not 
very large in quantity. 

The third objection taken is that the evi- 
dence as to the rate of rent to which the 
service ought to be commuted is not very 
clear and satisfactory, and the Lower Appel- 
late Court ought to have furtlier enquired 
into that question in order to determine the 
reasonable amount of rent to which the 
plaintiff was entitled in lieu of the stipulated 
service above referred to. 

We are of opinion that this objection also 
is unfounded. The decision of the Lower 
Appellate Court upon the main issue, viz.., 
whether it was incumbent upon the defend- 
ant to render personal service or optioniil 
with him to commute that service to money 
payment, is quite sufficient for the dismissal 
of the present suit as constituted by the 
plaintiff's plaint. That suit was for thf' 
ejectment of the defendant upon the ground 
that he had failed to render the stipulated 
service. The defence set up on the other 
hand was that the defendant had offered a 
money payment in lieu of that service ^nd 
that it was quite optional with him to do so. 
Upon this state of the pleadings, the Lower 
Appellate Court has come to a finding on 
evidence against the plaintiff, and that find- 
ing of fact is quite sufficient to meet the 
requirements of this suit as laid in the plaint. 

We therefore dismiss this special appeal 
upon the ground that the plaintiff was not 
entitled either to eject the defendant or to 
receive mesne profits from him upon the 
particular case with which he came to Court. 



The 10th August 1872. 

Ptesent : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Sale in ExecuHon^Six separate Tenures sold 09 
one Lot — Fraudulent and lUegaL 

Case No. 178 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 30/A September 1871, affirm' 
ing a decision of the Moonsiff of Ous- 
gramy dated the I6th September 1870. 

Sreekunt Doss (Plaintiff) Appellant, 

versus 

Eamjeebun Roy (one of the Defendants) 

Respondent. 

Baboo Mohendro Lall Mitter for Appellant. 

Baboo Umbica Churn Banerjee fat 

Eespondent. 

Where six tenures with separate recorded ptmmas were 
lumped together and sold in execution of decree as one 
lot, whereby the plaintiff and his co-sharers were pre- 
cluded from buymg up any one or more of the six ten- 
ures, and no description of the properties to be sold was 
given either in the sale proclamation or lotbundee, in con- 
sequence of which the defendant was apparently the only 
bidder, and he purchased six tenures at an inadequate 
price, the sale was reversed as fraudulent and illegal 

Kemp, J.— The plaintiff is the special 
appellant. He sues on the allegations that 
there are six holdings assessed with separate 
jummas, the aggregate area of the six hold- 
ings being 96 beegahs 4 oottahs, aod the 
aggregate jumma Rupees 142-8-6; that the 
defendant No. 5 sued for rent claiming Rupees 
232-5-4J and obtained a decree which was 
subsequently purchased by thedefendant No. 1, 
and that in execution of that decree witliout 
issuing process against the moveable property 
of the pluintifi, the defendant No. 1 caused the 
six holdings to be sold as one lot and purchased 
them himself. The suit is, therefore, brought 
to set aside the fraudulent and illegal sale and 
for restoration to possession over a 4-anQa 
share in the aforesaid six holdings. The 
valuation of plaintiffs 4-anna share is estimated 
at Rupees 150. 

The principal defendant, No. 1, states thsct 
the sale is neither fraudulent uor illegal ; that 
his purchase was bona fide in execution of a 
decree obtained by defendant No. 5 by whom 
it was sold to him. The other defendants did 
not appear. 
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The issue was^ whether the sale was legally 
conducted or fraudulently. 

The Moonsiff was of opinion that, if the 
plaintiff could establish that he had sustained 
a loss by reason of the sale being fraudulent or 
illegal, he would be entitled to a decree. On 
the merits the Moonsiff finds that a decree for 
rent was obtained from a competent Court, and 
that the sale in execution of thnt decree was 
a good sale and in no ways tainted with fraud. 

The Subordinate Judge has confirmed the 
MoonsiETs decision. 

In special appeal, it is contended that the sale 
ought to be declared illegal and fraudulent on 
the following grounds : — 

\st, — That the defendant could not lot and 
sell six separate tenures, consolidating them, 
and purchasing them as one ten n re comprising 
99 beegahs 5 cottahs paying a jiimma of 
Bupees 142-8 annas 10 pie. 

2ndj — That no description of what was to 
be sold was given in the sale proclamation. 

"6rdj — That owing to the fraud of the de- 
fendant No. 1, other purchasers were debarred 
from bidding, and the properties were pur- 
chased by the defendant No. 1 at a yery 
inadequate price. 

4M, — Tiiat at the time of sale, the rights 
and interest of only one of the judgment- 
debtors, viz.y Romanath, were put up for 
sale, appears from the lotbundee. Therefore 
the sale does not convey the rights of the 
plaintiff. 

5th^ — That, without proceeding first against 
the moveable properties of the judgment- 
debtor, it was illegal to sell other tenures than 
that in balance for the recovery of such 
balance. 

We think that there is no force whatever 
in the 4th and 5th grounds of appeal. In the 
sale proclamation the name of the plaintiff is 
entered as judgment-debtor, it is omitted 
in the lotbundee ; but that is immaterial, for 
it is the istahar or proclamation which in- 
forms the public what is to be sold and the 
respective rights and interests of the judg- 
ment-debtors in the subject-matter of the 
sale. 

On the 5th ground, we find that the rent 
suit, though numbered as one suit, was treated 
as a suit for the arrears of six under-ten- 
Dres ; a decree was passed for an aggregate 
sura of Rs. 232-5-4}, but the arrear of each 
tenure was separately ascertained; all the 
tenures were in balance and the sale of them 
separately for their respective arrears would 
clearly have been legal without first proceed- 
iog against the moveable properties of the 
jadgmeat-debtor. 



But we think that the sale must be set 
aside as fraudulent and illegal on the first, 
second, and third grounds. 

There was no description of the properties 
to be sold either in the sale proclamation or 
the lotbundee. Six tenures with separate 
recorded jummas were lumped together and 
desctibed as one tenure with an area of 99 
beegahs 5 cottahs paying a rent of Rupees 142 ; 
by this fraud the plaintiff and his co-sharei*s 
were precluded from buying in one or more 
of the six tenures. The omission of a de- 
scription of the property to be sold was also 
clearly an illegality. The public were not 
made aware of what was to be sold» and the 
consequence was that the defendant Na 1 was 
apparently the only bidder, and he has pur- 
chased six tenures for Rupees 300» of which a 
4-anna share is valued at 150 Rupees; and 
even that valuation was objected to by the 
defendant as below the market value, and by 
this the plaintiff has been clearly endamaged. 

On the whole case, we are of opinion that 
the sale was, as far as the rights and interests 
of the plaintiff are concerned, viz., over a 
4-anna share in the six tenures, must be 
reversed as fraudulent and illegal. 

We may observe that the illegalities in the 
sale proceedings were clearly set forth in the 
petition of appeal. The Subordinate Judge 
gets rid of those objections by observing that 
" they are useless and of no avail, and that he 
need not express any opinion upon them.'' 

The decisions of the Lower Courts are 
reverted, and the appeal decreed with coats of 
all the Courts, payable by the respondent. 



The 12th August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

JurisdicHon-^Act VIII of 1869 (B. CJ— 
Suit for Dttstoorut'' Rent -^Special Appeal'^ 
Fresh Suit under Act VIII of 1859. 

Cases Nos. 150, 151, and 152 of 1872. 

Special Appeals from a decision passed by 
the Judge of Midnapore, dated the 26tk 
August 1871, reversing a decision of the 
Sudder Moonsiff' of that district^ dated 
the ZOth August 1870. 

Ram Chum Baneijee (Plaintiff) Appellant^ 

versus 

Torita Chum Paul (Defendant) Respondent. 
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BabooM Sreenath Dass nnd Hem Chunder 
Banerjee for Appellant. 

Mr. M, M. Ghosey and Baboos Unnoda Per- 
sad Banerjee and Jugut Chunder Baner^ 
jee for Respondent. 

A suit for duttoorut is not a suit for rent, and is there- 
fore not cognizable under Act VIII of 1869 (B. G.) 

The ground that, even supposing the suit was not a 
suit for rent, it was not liable to be dismissed in order 
that a fresh suit might be instituted under Act VIII of 
1859, not haying been taken in the Ck>urt below, nor in 
the grounds of special appeal, was over-ruled at the 
hearing of the special appeal. 

Kemp, J, — It is admitted that one decision 
will govern these three cases. 

The plaintiff is the special appellant. 
He sued claiming as rent a dusioorut 
jummcu 

The Moonsiff held that dustoorut was not 
an abwab or cess, but that it was " an annual 
" demand due to the original zemindar which, 
" in the event of a sale of a talook, is reserved 
"as a debt payable by the purchaser." He 
further found that there was evidence which 
proved that ilaQ plaintiff had realized this 
jumma for 10 or 12 years. 

The defendant, the Moonsiff says, has fail- 
ed to adduce witnesses ; he cited the plaintiff, 
but the plaintiff did not appear. 

The claim 6f the plaintiff in the three 
cases was decreed. 

On appeal the Zillah Judge, Mr. Bain- 
bridge, reversed the decision of the Moonsiff. 
He, the Judge, was of opinion that the rela- 
tion of landlord and tenant did not exist be- 
tween the plaintiff and the defendant, and that 
the suit therefore was not cognizable under 
the provisions of Act VIII of 1869. 

Mr. Bainbridge was also of opinion that 
the decision of the late Sudder Dewanny, 
dated the 13th December 1854, had only 
decided the right to dustoorui, and not that 
it was rent 

A decision of a former Judge of Midna- 
pore, Mr. E. Jackson, was referred to in the 
Court below. This decision is dated the 
18th September 1861, in which Mr. Jackson 
lield that a suit to recover dusioorut, would 
lie under the Bent Law (then Act X of 
1869), but Mr. Bainbridge declared that be 
was unable to follow that decision. 

Holding, therefore, that the Moonsiff had 
no jurisdiction to try the suit under Act VIII 
of 1869, inasmuch as the relation of landlord 
and tenant as between the plaintiff and the 
defendant did not exist, the J udge decreed 
the appeal and dismissed the plaintiff's suit. 



In special appeal it is urged : — 

I St, — That the Lower Appellate Court is 
wrong in holding that the suit is not cogni- 
zable under Act VIII of 1869. 

2nd, — That the decree of the Sudder Court 
distinctly established the relation of landlord 
and tenant between the plaintiff and the pre- 
decessors of the defendants. 

Srd, — That the decision of the Judge is 
opposed to a former decision passed in 1796, 
in which a decree was obtained by the prede- 
cessors of the plaintiff against the predeces- 
sors of the defendants. 

The first point for decision is whether 
dustoorut is rent or not 

In the Court below the pleaders on both 
sides were unable to solve this question, and 
we may say that the pleaders for the appel- 
lant have been equally unsuccessful iu this 
Court. 

It appears that, when the parent zemindaree 
was sold, the condition of sale stipulated for 
the payment of a small pittance by the 
purchaser as subsistence of the former malik. 
This dustoorut has been further subdivided 
by subsequent transfers of the different 
mouzahs which comprised the original zemin- 
daree. It is admitted that the defendant 
pays revenue direct to the Collector and that 
lie is an independent landholder. It is, there- 
fore, not easy to see how the relation of land- 
lord and tenant can exist between the plaintiff 
and the defendant. 

Dustoorut is explained in Wilson's 
Glossary to be " an allowance for expenses 
" of collections granted by the Mahomedan 
" Government." The decision of tlie late 
Sudder Court, which was referred to during 
the argument, is to be found at page 504 of 
the decisons of 1854. The Court, in a judg- 
ment of a few lines, held that dusfoorut was 
not a cess, such as is prohibited by Section 55 
Regulation VIII of 1793, hut that the term 
" seemed to imply a reservation of a certain 
"annual payment by the purchaser of the 
" talook to the seller, the original proprietor 
" of a small sum.*' The Court did not hold 
that dustoorut was rent. 

The old decision in 1795, to which the 
grandfather of one of the defendants was 
apparently a party, did not decide that 
dustoorui was rent 

The letter of the Sudder Board of 
Revenue shows that dustoorut was " never 
paid." They were of opinion that ** the terna 
" seemed to imply the reservation of a cer- 
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" tain annual payment by the purchaser to the 
" seller, the original proprietor, of a small 
" sum."* 

Bui it was contended by Baboo Hem 
Chuuder Baneijee, who admitted that dus- 
ioorut was not rent, that we must look to 
the conduct of the parties, as also to tiie 
finding by the first Court on tiie evidence 
that this dustoorutf call it rent or by any 
other term, had hitherto been paid by the 
defendants to the plaintiff. The Judge, no 
doubt, considered this point. The jumma- 
wassil-bakee filed by the plaintiff, in support 
of past payments, has been inspected by us ; 
it has been clearly tampered with in the 
sheet whicii refers to payment of dustoorut. 
We concur with the Judge in holding that 
the relation of landlord and tenant as between 
the plaintiff and defendants is not made out, 
and that these suits are not cognizable under 
Act VUI of 1869. 

As a last resource the pleaders for the 
appellant referred to a very late decision of 
a Divisional Bench of this Court, published 
in the Weekly Reporter, Volume XVIII, 
page 99, and contended that even, supposing 
the suit was not really a suit for rent, it was 
not liable to be dismissed, in order that a 
fresh suit might be instituted under Act VIII 
of 1859. 

In answer to this argument we may 
observe that this ground was not taken in 
the Court below, nor in the grounds of spe- 
cial appeal. 

The three appeals are dismissed with costs 
of all the Courts payable by the appellant. 



The 13th August 1872. 

Present : 

The HonT)le Sir Richard Couch, Kt., Chief 
Justice^ and the Hon'ble W. Ainslie, 
J'udge, 

JurisdicHon — Transfer of Execution Proceedings 
(from Court of Sudder Ameen to Subordinate 
Jssdge.) 

Case No. 154 of 1872. 

MiMcellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 20th January 1872, affirming an 
order of the Officiating Subordinate 
J'udge of that district, dated the lOth 
August 1871. 



• These words are quoted by the Sudder Dewanoy 
in tliexr deciaion oS (he i3th December 1851 



Shaikh Hamidooddeen (Judgment-debtor) 
Appellant, 

versus 

Bhadae Sahoo (Decree-holder) Respondent. 

Mr. R. E. Twidale for Appellant. 

Mr. C. Gregory for Respondent. 

The Judge had no power, when tbe Court of the 
Sudder Ameen of Gya ceased to exist, to make an 
order transferrmg certain proceedings in execution to the 
Subordinate Judge, and the appellant was not precluded 
from takmg that objection in special appeal. 

Couch, (7.J.— It would seem that, when 
the Court of the Sudder Ameen of Gya 
ceased to exist, the suit properly belonged 
to the Moonsiff of Gya, but without deter- 
mmmg that, or saying anything with regnrd 
to the proceedings before the Moonsiff of 
Patua, it is clear that the Judge had no 
power to make rhe order of the 2nd of 
August 1871 transferring the proceedings in 
execution to the Subordinate Judge. And it 
does not appear to us that anything has oc- 
curred which precludes the present appellant 
from taking that objection in special appeal. 
He went before the Subordinate Judge after 
that order had been made, and contested the 
case by raising the plea of limitation. It would 
have been useless for him to have raised the 
question of the validity of the order of the 
2ud of August 1871 before the Subordinate 
Judge, as that officer would have felt that he 
had no power to deal with i ; his business 
was to obey the order which had been made 
transferring the suit to his Court. 

The present appellant, when he appeals to 
the Judge from the order of the Subordinate 
Judge in execution, does net, it is (rue, take 
the objection in the grounds of appeal ; but 
when the case comes on to be heard, he takes 
it, and he was allowed to do so. He must 
therefore be considered in the same position aa 
if he had taken it in his grounds of appeal* 
The Judge over-ruled ihe objection, and then 
he appealed to this Court. 

We think we are obliged to give effect to the 
objection, and to hold that the order of the 
Judge is wrong in point of law, and we must 
reverse his order, and also reverse the order of 
the Subordinate Judge made in the execution 
proceedings, being an order made without 
jurisdiction. That having been done, it will 
be for the execution-creditor to consider what 
will be the right course to lake. It is not for 
us to make any order on that subject. Wo 
make no order as to costs. 
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The 13th August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Sharers-^Measurement'^Demarcatian — Weight 
of Evidence — Copy of Schedule Map — 
Admissions. 

Case No. 278 of 1872. 

Special Appeal from a decision passed by 
the Judge of Rooghly, dated the Ath 
August 1871, affirming a decision of the 
Idoonsiff of Sulkiahf dated the I6th 
August 1869. 

Bomaoath Roj Chowdhry (Defendant) 
Appellant^ 

versus 

Kally Proshad Roy Ghowdhry and others 
(PlaiDtiffs) Respondents. 

Jdr. R. Allen and Baboo Komolahuni Sein 
for Appellant. 

Baboo Ombica Chum Rose for BespoDdents. 

Where a oopy (the original haviag heen filed in 
another suit) of a schedule map showing the different 
plots of lana belonging to each of several shareholders 
and defining their boundaries, had, as appeared from 
Tarious petitions on the record, been filed on more than 
one previous occasion, and relied upon by the parties to 
this suit, including the plaintiffs when it suited their 
purpose to do so, and where it appeared moreover that 
plaintiffs had on many previous occasions admitted the 
correctness of the map and that their shares had been 
demarcated therein,— held that the plaintiffs could not 
now sue for a fresh measnrement and demarcation, and 
that the Judge, in not considering the cop^r of the map as 
binding on the plaintiffs, was wrong in ms estimate of 
the weight to be given to it. 

Glover^ J, — This suit has been the subject 
of very protracted litigatioD. It has been 
twice remanded already by this Court, and is 
now before us for the third time. 

The circumstances have been fully detailed 
in previous judgments, and the point we have 
now to decide is wliether or not the Judge 
was right in his estimate of the weight to be 
given to a oertaio Schedule Map. In this 
schedule, the shares of each party were set 
down ; and if it is to be taken as conclusive 
evidence of the rights of the parties, the 
plaintiffs most fail in their present suit. 

The Judge has considered it not binding 
on the plaintiffs, firsts because it is a copy 
only ; secondly^ because it is not signed by 
the plaintiffs, but by a Mookhtar who is not 
shewn to have been authorized to sign it on 
their bdialf ; and, thirdly^ because it was not 



filed to show what the shares were, but 
merely to point out the position of the 
disputed land as regarded a neighbouring 
chur. 

We have heard very full argument on the 
point, and have taken time to consider what 
our judgment should be. We have oome to 
the conclusion that the Judge was wrong and 
that the plaintiffs must fail in their suits. 

The schedule in question is dated in the 
year 1259. It contains the different plots of 
land belonging to each shareholder, and 
defines their boundaries. It is a copy no 
doubt ; but it apf tears from the record that 
the original was already filed in another suit, 
and the Court was asked to send for it, and 
verify the correctness of the copy, which was 
the only document in the defendant's power 
to file. 

The copy had already been filed on more 
than one previous occasion, and had been 
relied upon by the parties to this suit^ as 
appears from various petitions which are to 
be found on the record. Thus in a petition 
dated February 3rd, 1859, filed by Kristo 
Proshad and Bykuntnath, plaintiffs, and Bam 
Boomar, defendant, in the Collector's Court 
in which they objected to the grant of a farm, 
it is stated most distinctly that the divisions 
of the land were noted in the Schedule Map 
(then filed), and that this map showed the 
rights of all the parties. 

Tlie schedule is again referred to as show- 
ing the co-sharer's rights in a petition filed 
by Bykunt Nath (pluintiff in this suit) in the 
caseNa 699 of 1866. 

And again in a petition by Sjdee Perriiad 
and Eriato Pershad (plaintiffs in this suit) 
where they bring forward the Schedule Map 
as shewing the non-existence of a certain 
road. 

And again in the grounds of appeal in a 
suit brought by Grish Chunder Mitter against 
Kalee Pershad aud Kristo Pershad. 

It seems to us clear from all these peti- 
tions, the genuineness of which has not and 
indeed cannot be disputed, that the plaintiffs 
in this case have on several occasions admit- 
ted the correctness of the Schedule Map, snd 
have relied upon it when it suited their 
purpose to do so. 

It may be that the plaintiffs' share of the 
land was 4 annas, and that they are not now 
in possession of the full amount of land 
representing that share ; but whether they are 
or are not, they cannot now sue to have the 
entire plot re-measured, and their title declared 
to 4 beeghas 6 cottas 8 ch. of the 17 be^has 
6 cottas of wiiioh the entire holding cooaiala^ 
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when they have already, on many previous 
occasions, admitted that their siinres had 
been demarcated in the Schedule Map. The 
trutli appears to be that, when that mnp was 
constructed, the> holding consisted of more 
than 1 7 beeghns 6 cottas, and that tlie loss 
(by diluvion) lias fallen upon the plot which 
was demarcated to them, and they now seek 
by a fresh measurement to get possession of 
a full 4-anna share of the holding, which 
would make good tlieir losses at the expeuse 
of the other shnrehohiers. 

We think that the plaintiffs are not entitled 
to more land than is shown by the schedule 
as falling within their share. 

This the defendants are qnite willing to 
allow them and to have the boundaries 
regularly marked off by authority, but the 
plnin tiffs would not be content with that 

The plaintiffs have failed to prove their 
right to a re-measurement such as they ask, 
and their suit, we think, should have been 
dismissed. 

We, therefore, allow this appeal and reverse 
the decision of the Court below with all 
costs. 



The 14tli August 1872. 
Present : 

Tlie Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hou'ble W. Aiuslie, 
Judge. 

Sale — Postponement — Notice, 

Case No. 162 of 1872. 

3fi$eellan€ou8 Appeal from nn order parsed 
by the Suboritiiiate Judge of Sarun^ 
dated the 4th May 1872. 

Roy Gowree Nath Sahoy (Judgment debtor) 
Appellant, 

versus 

Shah Fukeer Chand (Decree-holder) 
Respondent. 

Bahoo Taruck Nath Sein f .r Appellnnt. 

3Jr, C, Gregory for Respondent. 

Wliere a SAle was hotified to take place on the 8th, 
and on that day the order for the postponement of the 
sale to the 9th was made in open Court, — hkld that 
that was a sufficient notification of the sale bein;; held 
oa clie 9tb, and that a fresh notice was not necessary. 

Ooueh, C.J. — In this case the snie was 
daly no'ifif-d to take place on the 8th, and the 
order for the postponement to the 9th was 
made in open Court by which the persons 



who came to bid at the sale on the 8tli 
would have the means of knowing that the 
eale was postponed. They would probably 
enquire, when they found that the salo 
was not taking pinre, what was the cause 
of it, and learn that the sale was postponed 
to the 9th on which day it actually took 
place. We think that is a sufficient notifi- 
cation of the pale being held on the 9th ; 
the operation of the notice was in fact con- 
tinued, and it was good for the sale on the 
9th. It is diiferent from a case where a sale 
is postponed without any time being fixed for 
its toking place ; it would be necessary then 
that a fresh notice should be regularly given. 
But if the appellant is ri^ht in his contention 
that a fresh notice should be given whenerer 
a side is postponed, it would be impossible 
ever to ndjourn a sale for a period under 30 
days. Tlint is a state of things that ought 
not to be allowed, if there is a reasonable way 
of getting out of the difficulty. We do not 
think there is any ground for saying thnt 
the sale is irregular in consequence of this 
postponement. The appeal must be dismiss- 
ed with costSy pleader's fees being fixed at 
16 Rupees. 



The 14th August 1872. 

Present : 

The Hon'ble Sir Richard Couch, A7., Chief 
Justice, and tho Hon'ble W. Aiuslie, 
Judge. 

Weit^ht of Evidence ^Admissions. 

CaseNo. 45of 1872. 

Special Appeal Jrom a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the Wth of September 1871, affirming a 
decision of the Moonsiff of Durbhanga^ 
dated the 21th of March 1871. 

Janan Chowdhry and others (Plaintifis) 
Appellants^ 

versus 

Doolar Chowdhry and others (Defendants) 
Respondents. 

Baboo Rama Churn Banerjee for 
Appellants. 

No one for R^'spondents. 

A mere admission is not conclusive. It is so only in 
certain cases, e. g.^ where it has been acted upon by the 
party to whom ic was made. Thus a statement made in 
a former suit in which the Court, so far from acting 
upon it, passed a decree opposed to ir, cannot be treated 
as conclusive. 
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An admission made bv defendapts' ancestor may be 
evidence of some wcigfit that may be used against 
them; but it is only evidence upon which the Court 
which is trying the suit may act or not according as it 
considers it ought to have effect given to it. 

Couchf C,J, — The question of fact which 
had to be tried was whether the first defend- 
ants were only entitled to a less share than 
the one-fifth. The instrument of pui-chase 
by the five originally, did n<»t specify any 
share which they were to take, and the con- 
* struction to be put upon it would be that 
they took in equal shares, each taking one- 
fifth. That is much strengthened by the 
evidence as to possession, because the plaint- 
iffs, wlio set up a title to more ihnn the one- 
fifth, failed in proving possession of more, 
so that we have the presumption arising from 
the instrument itself, and the want of any 
evidence that the plaintiffs had ever been in 
possession of more than what according to 
the deed they would be entitled to. The 
plaintiffs rest their case upon what are called 
admissions by the first defendants in one or 
both of the suits (we think it was in both) 
brought by the other sharers ; the present 
plnintiff*d and the first defendants being de- 
fendants in those suits, nnd the case then set 
up by the first defendants being tlmt they 
were only entitled to the share which the 
plaintiffs now say they are entitled lo. The 
Court in both suits found that the property 
was held in equnl shares, and negatived the 
truth of the admission. It is only an ad- 
mission, nnd mny be shown in the present suit 
not to have been true ; and it was for the 
Court to consider whether it was true or not. 
If it thought that it was not true, it w»s not 
bound to give effect to it. A mere admis- 
sion is not conclusive. It is only in ct^rtnin 
cases that it is ; for instance, where it has 
been acted upon by the puny to whom it was 
made. That was not the case here. This 
was a statement made to the Court which, so 
far from acting upon it, passed a decree 
opposed to it. This admission cannot be 
treated as conclusive, nor cnn it be said that 
the Court was wrong in not giving effect to 
it. 

Then, with regard to the kobalah, which 
is a very ancient deed, the ancestor of the 
first defendants states that the share was a 
2-finna share. That certainly appears to be 
evidence of some weight upon that point ; 
it is an admission made by the defendants' 
ancestor, and may be used against them. 
But that again is only evidence upon which 
the Court which is trying the suit is to act 
or not, according as it considers it ought to 



have effect given to it. Possibly, if we wore 
dealing witli ihe case in regular appeal, we 
should be inclined to give more effect to the 
kobalak rhan the Lower Courts have done ; 
but both the Lower Courts, the Moonsiff as 
well as the Judge, have considere<l that ihej 
ought not to treat it as an admission upon 
which they should decide the case in favor 
of the plaintiffs. They had a right to look 
at the other facts in the case, and to consider 
the absence of any definition of shares in the 
original deed of purchtise, and also the 
failure of the plaintifh to give any evidence 
of possessions ; nnd we cannot ray thnt they 
were wrong in law in not giving effect to the 
ndmission in the kohalak, and passing a 
decree f*»r the plaintiffs. If we were now to 
reverse their decrees, we should be in effect 
directing them to find for the plaintiffs upon 
that admission, which certainly we have no 
power to do. 

The appeal must be dismissed, but with- 
out costs; no one having appeared for the 
respondents. 



The 14 til August i872. 

Present : 

The Hon'ble Sir Richard Couch, Kt.^ Chief 
Justice^ and the Hon'bie W. Aiuslie, 
Judge. 

Error — Mis-direction — Evidence^ Nukdee 
kasht lands. 

Case No. 214 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Gya^ dated the 
23rd June 1871, modifying a decision of 
the Sudder Moonsiff of that district^ 
dated the 2ith March 1871. 

Dinoo Singh and others (Plaintiffs) 
Appellants^ 

versus 

Doorga Pershad (Defendant) Respondent. 

Mr. R. T. Allan for Appellants. 

Baboo Hem Chunder Banerjee for 

Respondent. 

A Judge who was of opinion that oral evidence wonid 
be of no value without a pottah and kubooleut to prove 
the quantity of the defendant's mJtdee kasht land and 
the amount of its rent, was held to have mis -direeted 
himself in 4)oint of law as to what was ncceasarj in 
deciding the facts. 

Conchy C.J.— This 1anguaq:e of the judg- 
ment which, though it has been read to us. 
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we think wo must refer to is:— **It is 
evident thut the onus prohandi with re- 
ference to the amount of the nukdee 
kaskt land of iht^ defendant, and alao of its 
rent mentioned in potfaii alleged hy plaint- 
iff, lies upon him ^ So fur it is correct; then 
it proceeds : — " But he has not been able to 
prove his claim by any sufficient evidence. 
He has not filed any kubooleut executed by 
defendant from which the amount of land, and 
the rent mentioned in the pottah, might be 
proved according to law." That seems to us 
to amount to this, that the Judge was of opi- 
nion that for any sufficient evidence there 
ought to be a kubooleut. But it was argued 
that whut follows qualifies it and shows tiiat 
he did not mean that. *' Nor has he filed 
any papers from the serishtah of his prede- 
cessors, from which the amount of laud and 
the rent mentioned in the pottah might be 
ascertained." This does appear somewhat 
to qualify what precedes it, but we must see 
the rest of his judgment. He says : — ** He 
** has filed only a lug git for the disputed 
" years written by putwaree^ and has also 
*^ examined several witnesses who are his 
" ryots. But in my opinion the evidence of 
^' such witnesses is not sufficient to prove the 
** amount of land and rent mentioned in the 
^ pottah." Then he gives his reason for that 
opinioo. He says: — " For it is clearly provid- 
*' ed in law that pottah and kubooleut should 
^' be granted and executed in respect of the 
" lands fanned out to tlie ryots for cultiva- 
** tion, and that the amount of land and als(» of 
*' rent should be clearly mentioned therein." 
That certainly points to its being his opinion 
that the law required that there should be 
the pottah and kubooleut, and that oral evi- 
dence was of no use without them. Then he 
snys, with reference to what he had just said 
as to wliat he considered the lnw required : — 
" Hence, in the absence of such legal evi- 
dence, the oral evidence on this point can by 
no means be satisfactory." We think that 
really means not sufficient evidence, as he 
had expressed it before, and such that could 
not be acted upon. 

Up to that point it appears to us that he 
lias gone too far. He appears to consider 
that oral evidence wouM be of no value and 
not such as the Court should act upon, if 
there was not the evidence of the pottah and 
kubooleut. 

Tliat this was his view is further strength- 
ened by a passage in the judgment further on. 
After speaking of the hhusrah, he says: — 
** If, after the preparation of this khusrah, 
any excess land had passed into the nukdee 



cultivation of the defendants, pottah and 
kubooleut thereof wpuld have certainly been 
executed according to the provisions of law.'' 
There comes again the same opinion that 
certainly there would be a pottah and kuboo- 
leut. It seems to us that tliis erroneous 
opinion runs through the judgment ; and al- 
though it is not unlikely that, if the case goes 
down again for trial, the result will be the 
same, the appellant has a right to have it 
re-tried, as this judgment appears to go further 
than is warranted by the law. There has 
clearly been an error. The Judge has mis- 
directed himself in point of law as to what 
was necessary in deciding the facts. The 
decree must be reversed and the suit remand- 
ed for re-irial. Costs will abide the result. 



The nth May 1872. 

Present : 

Thft Kight Hon'ble the Lord Chancellor, Lord 
Westbury, Sir James W. Colvile, Sir Jidin 
Stuart, Sir Montague Smith, and Sir 
Lawrence Peel. 

Resumption (of Jaidad Tenure) ^Seizure of 
Arms and Stores^Act of State^Legal Jiight 
— Status of Begum Sumroo. 

On Appeal from the Chief Court of the 
Punjab. 

Forester and otherPy 

versus 

The Secretary of State for India. 

As to Badflhapore, the Privy Council, upon the fair 
construction ol the treaty or agreement made by the 
British Government in August iSOo with the Begum 
Sumroo, that the Begum was for her life to hold her terri- 
tories in the Doab from the East India Company as she 
had held them under Sciudia, and that as she was not a 
Sovereign princess but a mere Jaidadar (». e. a Jaghire- 
dar under obligation to keep up a body of troops to be 
employed, when called upon, in the service of the 
Sovereign) under Scindia, she was to remain such under 
the Company ; that the resumption of those lands by 
the British Government, upon the death of the Begum 
and the determination of the Jaidad tenure, was not an 
act of State but an act done under a legal title ; that 
the direct evidence in favor of the sunnuds under which 
the representatives of the Begum set up a title to a here- 
ditary and transmissibU lakheraj or rent-free estate was 
not sufficient to rebut the presumption arising from tlie 
non-production of the original sunnud and the failure to 
account for it, as well as the still stronger presumption 
arisiug from the acts, representations, and conduct of the 
Begum in her lifetime. As to the Arms suit, the Privy 
Council also held that the seizure of arms and stores 
was not an act of Slate, but an act done as untler a sup- 
pt>sed legal right on the resumption of the Jaidad upon 
the Begum's death. 

In this suit the representatives of the late 
Mr. Dyce Sombre claim to recover from the 
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Government of India pes^ssion of a valu- 
aUle estate called Pergunnah Badshapore 
vlharsa, with mesne profits since August 1836. 
They do not claim merely a zemindary in- 
terest in the lands. They claim to hold 
them rent-free; that is, free fiora assess- 
ment to Government revenue. And the total 
value of the claim is assessed in round num- 
bers at a sum little short of a quarter of a 
million sterling. 

The defence to this suit, on the part of 
the Government of India, is twofold. It is 
alleged, first, that, on the death of the Be- 
gum Sumroo in 1836, the estate, whatever 
were the nature and extent of her interest 
therein, was resumed by an act of Govern- 
ment which, having regard to the status of 
the Begum as an iudependent, or quasi- 
independent sovereign, was an act of State, 
the propriety and validity whereof are not 
cognizable by any munici^ml court. And in 
support of this proposition they rely on the 
case of the Rajah of Tanjore, reported in 
7tli Moote, 476,* and similar authorities. It 
is further alleged that, if the case is cogni- 
zable by the municiiml courts, the appellants 
liave failed to establish by trustworthy evi- 
dence the title to this estate on a rent-free 
tenure (capable of passing Mr. Dyce Sombre 
by the deed of gift, or subsequent will of 
the Begum Sumroo). 

In order to test the sufficiency of the first 
defence, it is necessary to come to a clear 
conclusion touching the status of the Beirum 
Sumroo both before and after the acquisition 
by the East India Company of the Doab 
and the territories on the west of the Jumna, 
comprised in the treaty of peace concluded 
with Dowlut Rao Sciiidia, on the 30th De- 
cember 1803. 

It will be convenient to consider the ques- 
tion with reference to the Begum's posaes- 
eions at Sirdhana and elsewhere within tlie 
Doab ; because the negotiations and coire- 
spondenoe with her were, up to the time of 
the final a(];reement or treaty with her in 
1 805, confined to those possessions ; no men- 
tion being made therein of Badshapore, 
which is on the western side of the Jumna ; 
and because the acts and powers of the 
Government in the resumption of Badsha- 
pore cannot be put upon higher ground than \ 
their acts and powers in the resumption of 
Sirdhana. 

Tiie status of the Begum, in respect of 
lier Doab possessions before 1803, is admit- 
ted to have beeu that of a Jaghiredar, hold- 

* 4 W. K , P. C, 42 ; Suth. p. C. Cases, 873. 



ing upon a Jaidad tenure, t. tf., upon a grant 
of a certain district together with the public 
revennes of it, on the condition of keeping 
up a body of troops, to be employed when 
called upon in the service of the sovereign 
of whom the Jaghire was held. The de- 
facto Sovereign of the Donb at this time was 
Dowlut Rao Scindia. Thero is nothing in 
the record to show what powers over the 
iidiabitants of the district included in such 
a Jaghire were, as incident to the tenure, 
vested in the Jaghiredar. But it cannot be 
doubted that, practically, the whole adminis- 
tration of the teiritory included in her 
Jaghire, whether civil or criminal, was vested 
in the Begum, who exercised a sort of 
delegated sovereignty ihei^in. 

This being the condition of the Begum in 
the early part of 1 803, Lord Wellesley, in pur- 
suance of ihe policy by which he succeeded 
in detaching certain French adventurers from 
the service of Scindia, np}>ears to have enter- 
ed into negotiations with her before tlie 
actual rommencement of hostilities with the 
Mahratta prince. War, though previously 
o^rtain, was not declaimed until August 1803, 
and Lord Lake's force broke up from Cawn- 
pore on the 7th of that month. But the 
earliest letter fron Lord Welles-ley to the 
Begum that is set forth in the Record (p. 37) 
is dated the 20th of May ; that letter shows 
that a previous coirespondence had taken 
place between them, having for its object the 
diversion of the Begum and her battalions 
f^'om the service of Scindia to that of tlie 
English. The negotiation so begun was 
continued throughout the war. Though this 
negotiation may not have prevented such of 
the B'^gum's troops as were actually with 
Scindia under her Lieutenant-Colonel Saleur, 
from fighting against us at the battle of 
Assaye, yet it kept her friendly to ns in her 
own district. Nor can it be doubted that, at 
the time when peace was concluded, and by 
the treaty of the 30th December 1803, the 
sovereignty over the Doab and the territories 
west of the Jumma, in which Badshapore is 
situate, passed from Scindia to the East 
India Cotnpaiiy ; the Govenior-Genernl iiud 
fully determiued that the future relations of 
the Begum and the Company, though not as 
yet precisely defined, were to be friendly, and 
that our rights of conquest were not to be 
exercised to her prejudice. This appears 
from Lord Wellesley *s letter to Lord Lake, 
of the 23rd of December 1803 (Appendix, 
p. 60), which admits that the Government 
could not in fairness establish British autho- 
rity, or introduce British law into the terri- 
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lory composing the De^uin*8 Doab Jaghire ; 
and the nature of the equiraleot proposed, 
ill the event of her agreeing to exchange 
those possessions, is also a circumstance 
wliich has some bearing upon the present 
question. It appenrs for some time to have 
been in Lord Wellesley's contemplntion to 
make the Jumita the western boundary of 
tlie purely Biiiish ten'itory, and to form the 
lerritorifS conquered from Scindia on tlie 
western bank of that river into independent 
and protected principalities. And it being 
tlif*n considered desirable to remove the 
Begum out of tlie Doah, it was pro)K>sed 
10 give her one of those principalities, re- 
conciling her to the inconveniences of the 
exchange by the accession of dignity implied 
in treating her as a sovereign under the pro- 
tection of the British Government. This 
f^eems to be the fair construction of Lord 
Lake's letter of the 23rd November 1803 
to the Governor-General, and of all thiit was 
done upon it. This negotiation was continued 
(*^e Letters, p. 61) after the ratification of 
the treaty of 30th December 1803, and 
when thesovereiiinty of the East India Com- 
]wny in the territories ceded by that treaty 
liad become complete. The project, however, 
was ultimately abandoned by Lord Corn- 
wallis ; and the final treaty or agreement 
with tlie Begum was made in August 1805. 
(Appendix, p. 41, No. 42.) The substance 
of that agreement is that, ••Those places in 
the Doab which have formed the Jaidads of 
Zeboolnifsa Bej^nm shall remain to lier (as 
Itefore) from the Company as long as she may 
live." What follows mny either l>e the expres- 
sion of conditions qucs taciteinsunt in a Jaidad 
tenure, on conditions superadded thereto. 

But the fair construction of the instrument 
and of the coiTespoiidence which led up to 
it seems to be that the Begum was for her 
life to hold her territories in the Donb from 
iho Company as she had held them under 
Scindia ; and thiit, as she was not a sovereign 
princess, but a mere Jnidadar under Scindia, 
she was to remain such under the Comptmy, 
the project of confeiTing upon her the new 
dignity of a sovereign princess having been 
only part of the larger project for an ex- 
change of territory, and abandoned with it. 
Up to this time there is little, if any, express 
mention of Badshnpore. It is, however, ad- 
mitted on both sides that the Begum was de 
facto in poiisession of It when the cession of 
1803 took place, and that she continued during 
Iter life to hold it, and to exercise therein the 
same powers of government and administra- 
tloa which she exercised at Sirdhana. 



This view of tlie Status of the Begum is 
confirmed by the 9th paragraph of Lord 
Metadfe's letter of the 4th May 1836 (jm 
Kecord in Aim's Suit^ p. 66). The autho- 
rity upon such a subject of a man of his 
experienre and clmmcter is of the highest 
talue. This being so, the present case is 
distinguishable from that of Kamachee Boye 
Saheha in the 7th Moore, I. A.* There the 
Rajah of 'i*anjore, though he may have had 
less substantial power than that exercised 
by the Begum Sumroo, retained at least the 
shadow of original and independent sorer- 
eignty. Lord Kin^sdown thus puts the 
question : — •' What was the real character 
of the act done in this case ? Was it a seizure 
by arbitrary power on behalf of the Crown 
of Great Britain on the dominions and pro- 
(>erty of a neighbouring State, an act not 
affecting to justify itself on grounds of 
municipal law ? or was it, in whole or in part, 
a possession taken by the Crown under 
colour of legal title of the property of the 
late Uiijali of Tanjore in trust fur those who, 
by law, might be entitled to it on the death 
of the last possessor. If it were the latter, 
the defence set up has no foundation.'' The 
act of Government in this case was not the 
seizure by arbitrary power of territories which 
Up to that time had belonged to another 
Sovereign State ; it was the resumption of 
lands previously held from the Government 
under a particular tenure, upon the alleged 
determination of that tenure. The posses- 
sion was taken under colour of a legal title, 
that title being the undoubted right of the 
soFereis^n power to resume, and retain or 
assess to the public revenue, all lands within 
its teiTitories upon the deterniinatioi> of the 
tenure, under which they may have been 
exceptionally held rent free. If by means 
of the continuance of the tenure or for other 
cause, a right be claimed in derogation of 
this title of the Government, that claim, like 
any other arising between the Government 
and its subjects would prima facie be cogni- 
zable by the municipal courts of India. 

The particular case was, no doubt, some- 
what complicated hy the peculiar nature of 
the power exercised by the Begum in her 
Jaghires, and the practical exclusion of her 
territories during her lifetime from the 
Ofierntion of British law and the jurisdiction 
of courts. 

Their Lordships think that the regulations, 
which were the written law of that part of 
British India, and whatever else may be held 
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to constitute British law, were not introduced 
into these territories by Regulation VIII of 
1805, or tiniil after the passing of Act XVII 
of 1836. The Begum*s territories were 
treated as excepted from the conquered terri- 
tories ; and although the sovereign riglits of 
Seiudia over these territories passed under 
the treaty of 1803, they passed subject to 
the rights of the Begum, thH precise definition 
whereof was then the subject of the nego- 
tiations which resulted in the agreement of 
1805. Accordingly, on the Begum's deatli, 
it was tliought necessary to pass an Act of 
the Legislature in order to legalize the in- 
troduction of regulation law into tliese terri- 
tories by order of the Governor-Genernh 
That this WAS done by legislation, and not 
by proclamniion, iiffords, perhnpfi, another 
argument against treating the annexation of 
these territories as an act of conquest or 
arbitrary power, or as the exercise of an 
original right of conquest which had remained 
in suspense durinj; the Begum's lifetime. 
It is probable, however, that the abnormal 
condition of these territories was one reason 
why the resumption took place, not as it 
would have taken place in a pt*ovince or dis- 
trict wherein the action of Grovernment is 
fettered by the regulations, by a resumption 
Buir, but in what is called the political de^ 
partment; and thus both parties seem, for 
some time at leant, to have considered that 
the act was in the nature of an act of State. 
Por it is to be observed that Mr. Dyce Som- 
bre himself asserted his supposed rights by 
memorials and appeals to one political autho- 
rity after another, beginning with the Lieu- 
tenant-Governor of the North-West Provinces 
and ending with the Prime Minister ; and 
that it was not until after his lunacy and the 
order of Lord Ohaucellor Lyndhurst in that 
matter, that any recourse to the municipal 
courts was had, or apparently even con- 
templated. These considerations, however, 
though they may exphiin much of what ap- 
pears from the record to have taken place, 
cannot affect the determination of the question 
under consideration. Tliey cannot alter the 
legal nature of the acts of Grovernment, or 
make the resumption, under the assertion of 
a legal tide, of lands claimed adversely by a 
subject, an arbitrary act of sovereign power 
ogainst an independent State. And even 
if the state of the law in the territories 
in question at the time when the act of 
resumption took place gave — as perhaps it 
did — a larger power of resumption to the 
East India Company than it possessed in the 
regulation provinces, that circumstance would 



not exclude the jurisdiction of the courts. For 
these reasons their Lord^ihips are of opinioa 
that the first ground of defence, being that 
on which the courts below have mainly pro- 
ceeded, fails. This being so, it is next to be 
considered whether the appellants have estab- 
lished their title to Bitdshapore Jharsi as held 
ill perpetuity by a rent-free tenure ; in other 
words, whether they have proved a grant by 
the sovereign power of the rent of the lands, 
which rent would otherwise be payable to tho 
State. 

The original suit having been brought in 
1848, to recover the estate from the East 
India Company which had been in posses- 
sion since 1836, the burden of proving a 
title sufficient to disturb that possession ne« 
cessarily lies upon the appellants. This, 
however, would not have been otherwise had 
the commencement of the litigation been 
in 1 836, and by proceedings in an ordinary 
resumption suit. For the regulations touch- 
ini; such suits cast upon the person who 
claims to hold land lakhiraj, or free from 
assessment to Grovernment revenue, the 
burden of establitihing a title recognized by 
law as sufficient to give that exceptional im- 
munity, and require very stringent proof ia 
such cases. 

Regulation II of 1819, which the appel- 
lants in their original pleading at p. 8, in- 
voke as one of those hy which the claims of 
Mr. Dyce Sombre ought to have been deter- 
mined in 1836, by its 28th Section provides, 
that an ancient suniiud shall not be treated 
as sufficient proof of its contents on the 
faith of it seal, or without confirmatory 
evidence. And Section 3 of Regulation XIV 
of 1825 also shows the high degree of proof 
required. Nor are such provisions unreason- 
aWle, since every grant of this kind implies 
a perpetual alienation in favour of some in- 
dividual, and his heirs, of a portion of the 
land revenue (the impose if impost it is to 
be called, which immemorial custom has 
made the most natural and tolerable to the 
natives of India), and thus operates not only 
in derogation of the rights of future Govern- 
ments, but tlie injury of the subject on 
whom the incidence of taxation for tlie ne- 
cessary purposes of Government will lie tlie 
heavier, in proportion as the public revenue 
is wasted by sucli alienaiions. 

It is of the utmost importance in a case 
like the present to observe in what manner 
and upon what proofs the case of any claim- 
ant is first advanced. In the plaint filed 
in August 1848 by the committee of Mr. 
Dyce Sombre, ic was stated generally aud 
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wiihoat condescending on the name of the 
grantee, that the Altumgha Jaghire Badsha- 
pore Jharsa was originally granted by the 
Emperor Shah All urn, and Bubseqaently con- 
firmed by Madho Rao Scindia. But in the 
substituted plaint, which was filed in January 
1864 by the appellants, and must be taken 
to be the foundation of the existing snif, 
the statement is more specific. It is this : — 
" The Pergunnah of Jharea, inclusive of 
Badshapore, was granted as an Altumgha 
Joghire to the Begum Sombre (or Sumroo) by 
his late Maj^ty Shah AJium, in the 30th 
year of the ascension, and this grant accord- 
ing 10 Bonnud, dated the 2nd Zuffer, the 
37th year of the ascension, was confirmed by 
the Mahnrnjah Madho Rao Srindia." And 
the 4th, 5th, and 6th of the issues settled in 
the cause upon which the parties went to 
trial were, whether the Pergunnah of Bad- 
sbapore Jharsa was granted by the Shah 
Allum to the Begum Sumroo, as mentioned 
in the plaint ? Whether, if it were so granted, 
Shah Allum, at the time of such grant, |K>s- 
seseed and exercised supreme power within 
the territory in which the lands were situated ? 
And whether, if the same were granted, 
the grant was confirmed by Madho Rao 
Seindin, as in the pinint mentioned ? 

It will be convenient here to stnte the 
history and charnctHr of the alleged grant 
from Shuh Allum as disclosed by the docu- 
ments upon which the appellants mainly 
rely, vtz., the papers procur*'d from Delhi. 

The case which the counsel for the appel- 
lant make on these documents is, 1st, that 
in the month of Shnwnl in the thirtintli year 
of Shah Allum, the Begum presented a peti- 
tion, praying that a new and complete 
Altnmszha sunnud of Pergunnuh Jharsa 
might be granted to her in substitntion for 
one previously granted to Zufiur Yaub Khan, 
Uie son of Sombre or Sumroo ; 2ndly, that a 
report was made, recapitulating the prior 
devolntion of the estate, shewing that it 
had been held by certain great officers of the 
coort of Delhi in succession, as part of their 
respective Jaghires, that it had for some time 
'* continued released" as Jaidad of the bat- 
talion of Sumroo Bnhndoor Feringee ; and 
on the 16th of Rujub of that year (with the 
exception of certain villages) hnd been grant- 
ed in Altumgha to ZuHfer Yaub Khan on a 
representation that an Altumgha sunnud 
under the t<eal of Maharajah Puttail (said in 
one part of the record to be a title of Scin- 
dia) had been lost ; 3rdly, that on this report 
and on the 19th of Shual the king issued a 
flrman to the efiect that an Altumgha grant 



of Badshnpore Jharsa, with the exception of 
the villages excepted from the gmnt lo Zuffur 
Yaub Khan, should be made to the Begum in 
the terms therein expressed ; 4thly, that 
whether the formal grant sunnud was or 
was not issued to her in pursuance of that 
firman, she, two months a fterwnrds presented 
another petition, in which she made no re- 
ffrence to the preceding grant to Zufiur 
Yaub Khan, but stated that all the estate, 
including the excepted villages, had, since 
the death of Sumroo, been in her posses- 
sion' as Jaidad; and that in consequence of 
that petition a sunnud of the whole estate, 
including the villac^es before excepted, was 
granted to her in Altumgha under the Ehas 
seal and Goldeti Togra of the Emperor on 
the 9th of Zilhij in the thirtieth year of his 
rei^n. 

If these facts are true, it follows that 
until the month of Shawul, or that of Zilhij, in 
the thirtieth yenr of Shnlt Allum, whatever 
interest the Begum had in Badshapore was in 
the nature of a Jaidad tenure ; that Zufiuf 
Yaub Khun never had an Altumgha grant 
of that estate under a sunnud of the Em- 
peror except for a period of, at most, three 
months, and that, so far as appears, he was 
never in possession under that grant. 

The original documents, of which the fore- 
going is the efiect, were not produced, and 
the copies or alleged copies produced in evi- 
dence are admitted to have had no existence 
before 1847. They are said to have been 
copied from oM records at Delhi at the in- 
stance of the committee of Mr. Dyce Sombre, 
or his legnl advisers, with a view to the pro- 
ceedings commenced in the following year. 
If the ti'nnsactions which they represent 
to have taken pluce really took place, an 
original sunnud, in the terms of what in the 
record at page 32 is called " sunnud No. 3,'' 
must have been issued to the Begum Sum- 
roo under the senl of Shtih Allum. But of 
this original sunnud there is no trace. It 
is not produced; its loss is not accounted 
for. There is no evidence that anybody 
ever saw it. 

It has been strongly argued for the Gov- 
ernment that the non-production of the ori- 
ginal not being accounted for, secondary 
evidence of its contents is not admissible. 
Their Lordships are by no means prepared to 
say thatnn Indian Judge would not do right, 
according to the prnctice of the courts of 
that country, in rejecting a copy if the 
absence of the original were not satisfactorily 
nccounted for. There seems to be no reason 
for assuming that a rule requiring the best 
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evidence proilucible to be produced, has no 
Application to courts of wliich the Judges 
may be pereumed to be, for want of profes- 
siouftl training, less capable thnn they are 
elsewhere of weighing the effect of evidence. 
This Committe undoubtedly enforced the 
rule in the case of Syud Abbas Ali Khan, 
3 Moore's I. A., p. 156. There liave, how- 
ever, been other cnees in which their Lord- 
ships have declined to apply to Indian cases 
the strict rules of evidence which obtfitn 
in this country on trials at nisi prius. And, 
considering that in this case the Judge of 
first instance has commented on the copies 
in question, their Lordships propose to trent 
tliem as admitted in point of fact, and to 
consider what crt-dit and effect ought to be 
given to them. Nevertheless, in weighing 
the whole evidence given in support of the 
appellant's title, the absence of proof tliat 
the original sunnud once existed, and was 
subsequently lost or destroyed, is a very 
grave circumstance, which cannot be etzcluded 
from consideration. 

The case as to the copies of the sunnud, 
put forward by the learned counsel for the 
appellant, is tliat they are proved to be 
copies taken from ancient documenis ut 
Delhi, since dei>troyed in the mutiny, which, 
whilst they existed, were public records, and 
of the same value as a duplicate original of 
the missing sunnuds. 

But what is the evidence to these papers ? 
The proof of the most important of them, 
that called sunnud No. 3, depends on the 
testimony of the witness Balmokund, given 
in I860, and set forth as p. o4 of this record. 
He has deposed that, in 1847, he was ordered 
by the then peshkar of the King of Delhi 
to make the copy in question from an old 
paper which the latter took out of a cloth. 
The words of the witness ore, ''It was out of a 
dozen or so of the papers of the former times 
which had ' escaped,' and had been tied up 
by I hem in his * busta,' or record cloth." He 
goes on to say, "There had been counile/<8 
papers in the charge of his (the peshkar's) 
forefathers ; many of them had douoiless 
been destroyed by insects, or peii»hed in 
other ways. By ' escaped,' I mean those old 
papers or records which had come down from 
his forefathers into his actual possession." In 
answer to tlie inquiry what had become of 
the paper from which he made the copy, he 
said, *'The peskhar died in 1850, and all 
trace of his documents has disappeared ;" and 
added, that the different servants of the king 
bad each in their possession a few pounds' 
weights of documents that had been handed 



down from father to son, besides those relntins 
to tlieir own time. He had previously said 
when asked whether he lived in the pedhkar's 
house, *' fi'o ; I went there for business ; after 
the taking of Delhi by the British " (which 
words OS the peshkar died in 1850, must be 
taken to refer to the original introduction of 
British authority in Delhi, rather than to the 
taking of the city in 1857), " ihe 'duftur* 
(registry office) of the king hardly existed .'^ 

Hence it appeal's that the paper from 
which the copy is said to have been made 
was anything but a record reguhuly kept and 
preserved, wliich afterwards perished in the 
storming of Delhi, if full credit be given to 
the witness and to his means of knowledge. 
It came to the peshkar witli a few pounds * 
weight of other documents, was accidentally 
preserved when many others perished, anil 
disappeared with him. Their Lordships can- 
not treat such a paper as having the validity 
of an authentic record, the value (^ which 
depends on its custody .in au authorised 
registry by n responsible officer. The evi- 
dence of Chujo Singh, as to the otlier and 
less importimt paper (No. 4), is of the sancia 
character. 

An attempt was made to cast futher sus- 
picion on these copies and tiie transactions 
which they are produced 10 prove by the 
dates. It is contended on the part of the 
respondents that the montlis of Shawul and 
Zilhij of the 30ih year of Shah Allom, fall 
within the autumn of 1788, when he was 
a helpless prisoner in the hands of Grholam 
Khadir, the Rohilla, who put out his eyes. 
On the other hand, the appellants assert 
that the date in question corresponds with 
the autumn of 1789. There is mucli that 
may be urged to support the respondents* 
contention. It seems to be certain that 
Shah Allum's reign, notwithstanding a short 
interregnum, was calculated from the death 
of his father Alamgir II, which Mr. Elpin- 
stone and the best historians fix in Novem- 
ber 1759. corresponding with Rabi II, ▲. u. 
1173. It follows that the '"jalus" or ac- 
cession of Shah Allum is correctly fixed by 
Mr. Prinsep in his tables as 1 Jumadi I, 
A. H. 1173 ; and if the 30th yeor of that 
Prince's reign is to be calculated in the ordi- 
nary way from thot date, it would be(;in on 
the 1 Jumadi I, a. h. 1202, and end with 
the 1 Jumadi I, A. H. 1203. The months of 
Shnwal and Zilliij of the 30th year would theu 
fall within 1203, and correspond with the 
autumn months of 1788. On the other 
hand, the appellants have referred to some 
coins and seals, from which it would appear 
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that the 30th year of Shah Allam*8 reigo 
was treated as identical with a. h. 1203; 
aod from this and a passage in Mr. Seton's 
letter, afterwards referred to, they have argued 
that the dates in- question must be taken to 
correspond with the autumn months of 1789. 
This view may, perhaps, be capable of being 
reconciled with the date of Shah Allum's ac- 
cession by some peculiar mode of calculating 
the jalus year ; and their Lordships wouM 
be sorry to make their decision turn in any 
way upon a disputed point of Indian chrono- 
logy. They may observe, however, that even 
if the dates in question are taken to fall within 
the year 1789, there is reason to doubt whether 
Shah Allnm was at that time in a condition 
effectnally to alienate any part of the 
revenues of the territories within which Bad- 
shapore is situated — at least witliout the 
concurrence of Scindia ; and that there is 
no suggestion that the alleged grant re- 
ceived the sanction of the MaJbnratta power 
until 1795. 

Their Lordships, considering the nature of 
the documents under consideration, the testi- 
mony by which they are supported, have 
come to the conclusion that the appellants 
have not given evidence which can be ac- 
cepted as sufficient proof of a grant, of 
which the original is neither forthcoming 
nor accounted for, unless the presumption 
of its existence can be assisted by the other 
evidence in the cause. 

The corroboration chiefly insisted upon 
was of this kind. It was argued that copies 
of certain sunnuds, showing his title to 
Badshapore, were proved to have been sent 
by Mr. Dyce Sombre in 1836 to the officers 
of Government ; that these < were not shown 
to have been returned by the Government, 
and have not been produced by them in this 
suit ; that they must therefore be assumed to 
have been identical, or, at all events, not in- 
consistent with the documents subsequently 
procured from Delhi. It was further in- 
sisted that, inasmuch as Government did not 
question the genuineness of these sunnuds 
in 1836, they must be taken to have been 
then satisfied of their authenticity. This 
argument is confined to the copies of sunntids 
supposed to have been sent by Mr. Dyce 
Sombre after the Begum's death. It is 
hardly pretended that the Government ever 
received from her any document of title 
except a copy of Scindia's perwannah. The 
sunnuds sent to Mr. Fraser, whatever they 
may have been, were returned by her mes- 
senger. Mr. Forsyth, on the other hand, 
argued strongly that Government was not 



shown to have received from Mr. Dyce 
Sombre copies of any documents correspond- 
ing with those now relied upon ; or, indeed, 
the copy of any document of title except 
Scindia's perwannah. The evidence on the 
point is as follows: — Mr. Dyce Sombre, 
writing in the beginning of March 1836 to 
Mr. Hamilton, says: '^Ibeg to say I have 
already forwarded to you the copies of the 
sunnuds by which her late highness held her 
Jaidad, and the pergunnah of Badshapore 
in Altumgha assigned to her by the former 
rulers of Hindoostan, being antecedent to 
the British sway of this adjoining district." 
These words would be grammatically accu- 
rate, if nothing relating to Badshapore but 
a copy of Scindia's perwannah, previously 
called by the Begum in iier letter of 1832 
a sunnud, had been sent. And Mr. HAmilton 
writing to Mr. Hutchinson (page 1 16) says>-* 
*' I also annex a copy of the sunnud refer- 
ring to Bndshapore, having in the preceding 
sentence spoken of the sunnuds relating to 
Sirdhana." The argument that he would 
not have applied the word sunnud to the 
perwannah does not appear conclusive. Their 
Lordships can give no credit to the alleged 
copy of the letter set out at p. 29. It was 
hardly pressed by Sir Roundell Palmer in 
reply. But Mr. Hamilton's letters of the 
20th Mny 1836 (page 169), and of Decem- 
ber 1836 (page 121), have been strongly 
relied upon by the appellants. They were 
written by him as Collector of Meernt, 
with the object of having applied to v the 
back rents of Sirdhana, which was within 
his jurisdiction, a more stringent rule than 
that which his superiors were disposed to 
apply either to Sirdhana or to Bnd»hapore 
(with which he had no official connection). 
He draws a distinction between the two 
tenures ; treating Sirdhana as Jaidad, and 
Badshapore, whether resumable or not, as 
the Begum's personal Jaghire. That this 
was the nature of the Begum's claim would 
perhaps appear from the copy of Scindia's 
perwannah ; but it must be admitted thut 
these letters are, on the whole, more consist- 
ent with the appellants' than with the re- 
spondents' theory, concernig the number and 
nature of the documents sent by Mr. Dyce 
Sombre. 

One great and unexplained difficulty, how- 
ever, touching the copies of sunnuds sup- 
posed to have been sent by Mr. Dyce Sombre 
is this : — From what were these copies 
made ? If from originals, where are the 
originals ? If from other copies (and it was 
admitted at the bar that he must be pre- 
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8umed to have retained copies of whatever 
he sent), what became of those copies ? 
Mr. Djce Sombre was in correspondence 
with the home authorities touching his clnim 
up to 1842 (page 4). He was presumably 
tlien in possession of all the documentary 
proof he ever had of his title. He was 
found a lunatic on the 30 th of July 1 843, 
and Mr. Larkins was appointed his committee 
in 1844. There was a faint suggestion at 
the bar that his documents of title were 
lost or destroyed during his lunacy. But 
there is not the slightest proof of this ; and 
the non-production of any such documents 
in the suit affords grounds for supposing 
that neither Mr. Dyce Sombre between 
1836 and 1842, nor Mr. Larkins, when he 
took the advice of counsel in 1847, had any 
cot>ies of the alleged sunnuds from Shah 
Alium ; and, if so, it seems difficult to fix 
the Government with clear notice in 1836 
of the previous title now sought to be estab- 
lished by the copies procured from Delhi in 
1847. 

Their Lordships are of opinion that even 
if the Government were fixed with the notice 
of the claim of such title, it is not to be 
inferred that, because they did not then dis- 
pute, they admitted its genuineness. It is 
clear from all the proceedings that they did 
not profess to investigate the title. Their 
position throughout was that the tenure was, 
either in its nature or by arrangement, 
resumable on the Begum's death, and they 
resumed it when that event happened. 

The appellants' case, however, presents 
still graver difficulties. When a doubtful 
title is iu dispute the first question that sug- 
gests itself is — when was it first asserted ? 
and has it been continuously and consistently 
asserted ? In the present case it is clear that 
this particular title was never asserted by 
the Begum in her lifetime, but that, on the 
contrary, she repeatedly asserted a different 
one, and acted in a manner wholly incon- 
sistent with the presumption of its having 
existed. The following is the short summary 
of tlie correspondence of the Begum in her 
lifetime with the Government touching Bad- 
shatiore. 

The first mention of any special title to 
the pergunnah is to be found in the printed 
correspondence in Mr. Seton's letter of the 
24th February 1808, when he complains of 
the attempt of the Begum on the 25th of 
Kovember 1807 to obtain from the King of 
Delhi a new firman, granting this pergunnah 
as an Enam Altumgha to Mr. George Dyce 
(the father of Mr. Dyce Sombre) and his 



descendants. Mr. Seton's statement as to 
the property is chat it was bestowed as a 
Jaghire (which may be a mere estate for life) 
by Shah AUum in the thirtieth year of his 
reign, which he treats as corresponding to 
1789 A. D., upon Zufier Yaub Khan ; that 
the Begum had obtained possession of it in 
that person's lifetime, and retained such 
possession after his death ; and had now 
obtained a new firman bestowing pergunnah 
Jharsa and the town of Badshapore, formerly 
the Jaghire of Jufier Yaub Khan, as an 
Altumgha upon Mr. George Dyce and his 
descendants. 

The Grovemment of the day objected to 
this proceeding ; insisted that Badshapore, 
like the Begum's possessions in the Doab, 
would revert to the East India Company ou 
her death, and was obviously determined not 
to recognize as valid any grants of that 
nature which might be made at that date by 
the King of Delhi ; but recommended that, 
in deference to the king and to her, she 
should be induced by friendly negotiations to 
ofive up the new sunnud. The negotiations 
for this purpose went on till 1811, when the 
Begum did give up the new sunnucL But 
the important fact in this transaction is that 
the case she then put forward (see her letter 
of the 16th February 1811, p. 83) was the 
following : — '' I had, as I still retain, a firm 
conviction in my own mind that the per- 
gunnah of Badshapore, and the villages of 
Bhijapoora and Bhudpore, were held as Al- 
tumgha to my late son, and would conse- 
quently revert to my adopted son, George 
Alexander David Dyce, in virtue of his mar- 
riage with my {granddaughter. On this subject 
doubts have arisen respecting the nature of 
the grant, which is not now to be found in 
the family records. I consequently cannot 
urge a positive right, but," &c. 

This letter contains most important admis- 
sions, which are utterly fatal to the title 
set up in the amended plaint. It shows that 
at that time no grant could be found ; 
furthermore, it asserts ** the firm conviction" 
in the Begum*s mind that Badshapore was 
held as Altumgha to her late son, but that 
in consequence of doubts respecting the na- 
ture of the grant which could not be found 
in the family records, she could not urge 
" a positive right." Now, it is inconceivable 
that if she had obtained a grant to herself 
from Shah Allum, she should not, at this 
date (1811) have remembered it, and remem- 
bering it, should not have put it forward ; 
and if such a grant ever had existence, and 
could not then be found among her family 
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records, what reason can be suggested why 
she should not then have applied to the 
Registry of the King at Delhi for a copy 
of it? 

In 1825, after an interval of fourteen 
years, she proposed to surrender the Ja^hires 
held by her, including Badshapore, a propo- 
sal which was never carried into effect. She 
seems to have then made no statement of her 
title, but the representation of Colonel Dyce, 
with whom she was then on bad terms, was 
that the sunnud on which the Jaghire was 
held, whatever its effect, was in favour of 
Zuffur Yaub Khan. Had the Begum at that 
time been in possession of sunnuds in her 
own favour, superseding the grant to Zuffur 
Yaub Khan, she would hardly have failed to 
produce them. 

In 1831 she first expressed a desire that 
her Jaghires should be assigned to Mr. Dyce 
Sombre, whom she designates as her adopted 
son and intended heir. In lier letter to 
Government she speaks of Badshapore and 
its dependent villages as property " which 
the deceased Nawab, his grandfather, was 
possessed of on Aliumgha tenure." The 
Government, as befor**, appears to have 
refused its assent to the alienation after her 
death of any of the lands held by her rent- 
free ; treating the whole as revertible to 
Goverument after lier death. Some time in 
1832 as it is supposed, she made a further 
application to Government, by the letter of 
which I he substance is set forth at p. 180 of 
the Record. This letter is the only one 
which can be tak^n to contain the assertion 
of an Altumgha title to Badshapore in herself. 
She speaks of the estate as " my Altumgha," 
and forwards with some other documents a 
copy of Sciudia's perwannah; but even in 
this letter, when combating the supposed 
objection of Government that Badshapore was 
included in the arrangement made with her, 
through Mr. Gutlirie, she says : — " I beg to 
observe that the country of the Doab only 
is mentioned in it (Mr. Guthrie's letter); 
while the pergunnah of Badshapore alias 
•Tharsa, my Altumgha, and the gardens, &c., 
were bestowed on Nawab Zuffur Khan, the 
nintemal grandfather of Mr. Dyce, for his 
expenses." This sentence would imply that 
the title was that of Zuffur Yaub B[han, 
though the de jacto possession was hers. 

In March 1833, she again renewed the 
attempt to get the Government to consent to 
the transmission of this estate to Mr. Dyce 
Sombre. The Government again refused to 
give its consent, treating the estate as held 
OQ a life tenure only. But on this occasion 



the Begum once more clearly (see p. 184) 
rested her claim upon an alleged Altumgha 
grant to Nawab Zuffur Yaub Khan, and 
referred to sunnuds importing such a grant 
as being in her possession. There was not 
on this occasion the slightest suggestion of a 
grant in her own favour. 

The discussions, therefore, between the 
Grovernment and the Begum touching Bad- 
shapore and the tenure on which it was held 
cover a period from 1808 to 1833. The 
Government throughout that period insisted 
that her interest was limited to her life, and 
that on her death the estate would revert to 
the State. The Begum, on three or four 
several occasions, at considerable intervals 
of time, contended that the tenure was 
Altumgha ; sometimes appealed to the Gov- 
ernment to continue it after her death as a 
matter of favour ; sometimes attempted to 
raise a claim as of right ; but on every 
occasion, except perhaps in her ambitruous 
letfer in 1832, rested on the alleged grunt to 
the son of Sumroo, and never pretended 
that that grant had been superseded by the 
sunnuds in her own favour, on which the 
appellants now rely. Her letters, moreover, 
point to a substantial grant of the estate to 
Zuffur Yaub Khan in Altumgha, aud to the 
possession of it by him under that tenure. 
They are quite inconsistent with the case 
made by the Delhi document, v\z»^ that the 
Altumgha grant to him endured only three 
months, and was never perfected by posses- 
sion. The correspondence also concerning 
the pensions and the negociations she entered 
into on that subject are wholly inconsistent 
with the theory that she held or claimed to 
hold Badshapore in Altumgha by a valid 
grant to herself. 

Sir Roundell Palmer endeavoured to meet 
the strong presumption with this continued 
course of conduct, and these repeated repre- 
sentations on the part of the Begum raise 
against the validity of the alleged sunnuds, 
by an ingenious theory that she may have 
conceived that claims founded on an alleged 
grant to Nawab Zuffur Yaub Khan would be 
more likely to find favour with Government 
than one founded on sunnuds in her own 
favour ; because they might treat the latter 
as superseded by the agreement of 1805. 
This suggestion, which after all is pure spe- 
culation, does not really afford a probable ex- 
planation of her conduct. If an Altumgha 
Jaghire had been granted to Nawab Zuffur 
Yaub Khan, the Begum had virtually usurp- 
ed his rights before the cession of the terri- 
tot ies west of the Jumna by Scindia to the 
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East India Company. The British GoFem- 
ment would in no way be boaud, and certainly 
would be little disposed, to recognize a 
title which had been de facto defeated before 
the territories in question were ceded to them. 
They would be lees iuclined to rfcognize it 
if the title of ZulFur Yaub Khan had been 
of so flimsy a character and short duration, 
as the case now made represents it to have 
been, and had been dejure superseded by a 
grant to the Begum in 1789. If the case of 
the appellants is true, these circumstances 
mio:ht eusily have been ascertained by 
inquiry through the British officers at 
Delhi. Again, the Begum could not make 
title to the estate through the son of Sumroo. 
In seeking to transmit the estate to Dyce 
Sombre, she sought to transmit it as from 
herself. It was, therefore, more natural, if 
she had a title iu her by valid sunnuds from 
Shah Allum, that she should put forward 
and rely on that title, than that she should 
rest on the old grant to Sumroo's sou wliicli 
she herself iiad practirally set aside. Nor is 
it easy to explain why, in 1807, she should 
have obtained from the Court of Delhi a 
sunnud, little likely to be recognized by the 
British Government, and founded on the 
alleged title of Zuffur Yaub Khan, when, if 
the present cnse be true, that title had been 
already superseded by a valid sunnud iu her 
own favour. 

If the validity of the documents on which 
the appellants now rely were supported by 
strong and independent evidence, it might be 
reasonable to endeavour to account for the 
Begum's silence concerning ihem by theories, 
more or less plausible, of the nature of that 
put forward by Sir Roundell Palmer. But if, 
as has been shown, the direct evidence in 
favour of the documents is weak and suspi- 
cious, then the presumptions arising from 
the acis and conduct or that astute woman 
should be allowed to have their full and 
natural weight against them. 

The only remaining question is what effect 
is to be given to the perwannah alleged to be 
Scindia's confirmation of the sunnuds ? Can 
it be taken to supply the deficiency in the 
proof of the sunnuds, and to establish or 
corroborate the title of the Begum ? It is 
known to have existed in the Begum's life- 
time, since a copy of it was sent by her to 
Government in 1832. There is no other 
proof, except the seal, of its origin. And 
the seal, if not futtd to it, casts the greatest 
susf'icion on this document. It is pleaded ns 
a coufimiation by Mndha Rao Scindia. But 
the evidence proves that, ut its date, Madha 



Eao Scindia was dead. If, as it has b^n con- 
tended on behalf of the appellants, the con- 
firmation pleaded is to be taken as a confirm- 
ation by Dowiut Rao Scindia, the difficulty 
arises that the document bears the seal of 
his then deceased predecessor. There was 
no proof that this seal was adopted and used 
by Dowiut Rao Scindia, but it was attempted 
to get over the difficulty by a reference to 
the case reported in 10th Moore's Indian 
Appeals, p. 192. In that case there was 
evidence that the seal of the deceased zemin- 
dar had in several instances other than that 
in question, been used after his death. Here 
there is no proof that Dowiut Eao ever in 
any other instance used the seal of his 
predecessor. It is highly improbable that 
he should do so, and it would be dangerous, 
as well as unreasonable, to hold that, because 
a loose practice has been shown in one case 
to have prevailed in the kutchery of a Ben- 
gal zemindar, it mny be inferred in another 
that the same practice prevailed in the Dur- 
bar of a powerful sovereign prince. Their 
Lordships, therefore, cannot treat the alleged 
confirmation of the Begum's title by the 
Mahratta prince, in 1795, as established. 

Weighing, then, the direct evidence in 
favour of the sunnuds, weak and suspicious 
as it is, against the presumptions arising from 
the non-production of the original sunnud,. 
and the failure to account fur it ; and against 
the still stronger presumptions nrisinyr from 
the acts, representations, and conduct of the 
Begum in her lifetime, their Lordships have 
come to the conclusion that the appellants 
have failed to establish the title which they 
have set up . To decree in favour of a titl« 
to an hereditary and transmissible lakhiraj 
estate, on evidence so untrustworthy, wouhi 
be contrary to the long-established practice 
of the courts iu India ; and such a decbion 
would be a dangerous precedent. 

The proceedings in tliis case undoubtedly 
disclose many things which in their Lord- 
ships' opinion are to be regretted. It is 
particularly to be regretted that the Govern- 
ment did not, in some way or other, investi- 
gate the title of Mr. Dyce Sombre in 1836 
as a question of right, instead of dealing 
with it by an act of power. It is to be 
regretted that in 1849 they did not fairly try 
the question of title, instead of meeting it 
by a plea of the statute of limitations* But 
after the fullest consideration of the case, 
and with every desire to give to the appel- 
lants the benefit of any inference which may 
be legitimately drawn from the circum- 
stances of this protracted litigation, their 
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Lordships see no grounds for belieying that, 
if the cause had been tried in 1836 as an 
ordinary resumption suit under the Regula- 
tions, Mr. Djce Sombre would not equally have 
failed to show a good title to an Altumgha 
tenure in the Begum. If it were necessary 
for their Lordships to express as opinion of 
the nature of the Begum's interest in Bad- 
shapore, they would incline to the opinion 
that her persistent statement of there having 
been some grant to Juffur Yaub Khan was 
not without foundation ; that she had in some 
way usurped his interest when she got undis- 
puted command of the troops ; and that the 
British power found her in the enjoyment 
of the estate, and left her so during her 
life. Any such opinion, however, must be, 
more or less, matter of speculation. For 
th6 determination of this appeal it is suffi- 
cient to say that the appellants have, in 
their Lordships' judgment, wholly failed to 
prove the fourth and sixth of the issues 
settled in the cause, and therefore to establish 
the title pleaded by them ; and their Lord- 
ships have come to the conclusion that the 
appeal in this suit ought, on this ground, 
to be dismissed and the decrees of the Indian 
Courts affirmed ; and their Lordships will 
advise Her Majesty accordingly. 

In ** the Arms suit/' their Lordships are 
of opinion, for the reasons already given in 
the Badshapore suit, that the seizure of those 
arms and stores was not an act of State, but 
an act done as under a supposed legal right 
on the resumption of the Jaidad upon the 
Begum's death. They think that the evi- 
dence shows that the arms and stores were 
purchased by the Begum, and* that there is 
no authority or evidence to show that those 
who hold by Jaidad are not entitled to things 
so purchased. They are entitled to all the 
rents on performance of a certain duty, which 
duty ceases on their death, and the next 
Jaidadhar would be bound to provide arms bj 
virtue of his tenure. 

Their Lordships think the decree in this suit 
should declare the appellant entitled lo recover 
from the Government of India the value 
of the arms and military stores seized, with 
interest on such value, from the date t»f 
seizure, at the ordinary rate of 12 per cen- 
tum per annum ; and that unless the parties 
agree to name a sum as representing such 
value, or agree to refer to arbitrators, in this 
country, the question, what, at the tlate of 
the seizure, was the value of the articles 
seized, the case roust be remitted to India, 
with instructions to the Court there to ascer- 
tain such value, and give a decree accord- 



ingly. Her Majesty's Order on this appeal 
may be suspended until the parties shall 
come to a conclusion as to the course to be 
piiniued. The costs in India of each suit 
willfmiow the result ; and their Lordships 
think that each party should bear their own 
costs of these appeals. 



The 5th July 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, 
LordVustice James, Lord Justice Mellish, 
Mr. Jbstice Willes, Sir Montague E. 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 

Hindoo Law* of Inheritance^Oifts inter tfivos 
and by will — Construction — EstaieS'tail — 
Donees in exiptence — Life-interest — Mainte* 
nance. 

On appeal from the High Court at 
Calcutta.^ 

Jotendromohun Tagore and another 

versus 

Gaaendromohun Tagore. 

The distinction adopted by the law of England in 
the coarse of inheritance between inheritable freeholds 
and personalty is not known in Hindoo law. 

According to the Hindoo Law of Inheritance (nn- 
like the law of England ), the heir or heirs are selected 
who are most capable of exercising those religious rites 
which are considered to be beneficial to the testator. 

A gift inUr vivos or by will cannot prevail against the 
Law of Inheritance. 

A benignant construction should be used in the ca^e of 
transfers by gift, the real meaning of the document 
being enforced if it can be reasonably ascertained from 
the language used. 

All estates of inheritance created by gift or will, so far 
as they are inconsistent with the Hindoo Law of Inherit- 
ance, are void as such, and no person can succeed there- 
under as heir to the estates described in terms which in 
English law would designate estates-tail. 

A person capable of taking under a will must be such 
a person as can take a gift inter vivos^ and therefore must 
either in fact or in contemplation of law be in existence 
at the death of the testator. 

Trusts of various kinds have been recognised and 
acted on in India in many cases. 

Under the guise of an unnecessary trust of inheritance, 
a testator cannot indirectly create beneficiary estates 
of a character unauthorized b^r law, and which could not 
directly be given without the intervention of the trust. 

A trust cannot be said to fkil because one of the 
trustees had renounced or had not acted ; where a will 
distinctly provides for the case of a trustee not acting 
and give^ a directing power to fill up the number of 
trustees when required. 

Having regard to the principles above laid down, the 
Privy cSuncil held that Jotendromohun Tagore was 
beneficially entitled to a life-interest under the will in 

* From the judgment of Sir Barnes Peacock, C.J., 
and Normnn, J., dated 26th May 1869. 
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the real property, and also in the personalty or the fund 
into which the personalty was to be converted after the 
falling ill and satisf iction of the legacies and annui- 
ties ; that upon the failure or determination of such life- 
interest, the beneficial interest in the said real and 
personal property was vested in the plaintiff Ganendro- 
mohun Tagore as heir-at-law ; and that the raarria|!;e gif t 
of a primd facte adequate income to the plaintiff was a 
sufficient provision for maintenance. 

These were consolidated cross-appeals 
from a decree of the High Court of Judica- 
ture in Bengal (Appellate side,) disposing of 
numerous questions touching the right of 
Buccession to valuable property, partly an- 
cestral and partly acquired, of the late 
Honourable Prosonocoomar Tagore, a Hindoo 
inhabitant of Calcutta, who died on the 30th 
of August 1868, leaving his only son, the 
plaintifif, and two widow daughters, with six 
grand-children, the children of daughters, 
him surviving. 

The defendants are three of the trustees 
and executors under the will of Prosono- 
coomar, dated the 10th of October 1862, 
together with the persons in existence who 
claim ^ beneficial interest under the will, 
other than legacies and annuities (which are 
not disputed ). The trustees and executors 
are Opendromohun Tagore, Jotendromohun 
Tagore, and Doorgapersaud Mookerjee. 

Jotendromohun Tagore is named as the 
first tenant-for-Iife» and he had, and has, no 
son. 

The defendant Sourendromohun Tagore 
(named in the will Shooshendromohun 
Ta«;ore) is also named as tenant-for-life. 

The defendant Promodecoomar Tagore (a 
minor) is the son of Sourendromohun Tagore, 
and was born in the lifetime of the testator. 
He is described as tenant-for-life. 

The remaining defendant, Suteendurmohun 
Tagore (a minor) is the grandson of Lullit- 
mohun Tagore, who was dead at the date of 
the will. He was born in the lifetime of the 
testator. His fatlier and grandfather died 
before the testator. If the will be valid, he 
is entitled to an estate-in-tail male. 

It does not appear that any other person 
beneficially interested is in existence. The 
fourth trustee has not acted, though he does 
not appear to have renounced. No question 
as to parties has been raised, except as to the 
alleged want of any description of the capa- 
city in which Jotendromohun Tagore has 
been sued. This latter point was not argued 
before their Lordships, and they see no reason 
for doubting that the High Court rightly 
overruled it. 

The will provided for the testator's daugh- 
ters and grandchildren, but made no provi- 
sion for the plaintiff; stating that he had been 



already provided for in the testator's lifetime. 
That provision was made by nuptial gift on 
the occasion of the plaintiff's marriage in the 
year 1843, wh^n there was settled upon him 
absolutely, by his father, a zeminHary, which 
then fetclied 7,000 rupees per annum, and 
the present value of which the plaintiff does 
not state. Upon the death of the plaintiff's 
first wife, his father also paid him the value 
of her jewels, to wliich he laid claim. 

The explanation of the exclusion of the 
plaintiff from any further provision by this 
will is suptilied by the fact that he had be- 
come a Christian in the year 1851. No 
proceedings of exclusion or degradation had, 
however, followed or been attempted. Nor 
does any such question arise as was discussed 
ill Abraham v, Abraham* (9 Moore, P. C, 
19o), as to the law applicable to the converfs 
own property or as to the personal relations 
of him and his family. The Act XXI of 
1850 appears to their Lordships to be con- 
clusive to show that this change of religion 
does not affect the plaintiff's right of inherit- 
ance or suit. 

As the present litigation turns upon the 
validity of the will, it will be convenient to 
state its effect, citing in terms those parts of 
it which call for interpretation. It was in 
the English language. 

After reciting that the testator had acquir- 
ed in severalty large estates, both real and 
personal, partly ancestral, but for the most 
part by his personal industry, and that the 
testator had already made such provision for 
his son Gauendromohun Tagore (th». plaintiff) 
as he considered sufiicient, and that Ganen- 
dromohun Tagore would " take nothing 
whatever under the will," it purports to give 
all the testator's property to four trustees, of 
whom Jotendromohun Tagore was one, 
"their heirs, executors, administrators, re- 
presentatives, an<i assigns," upon trust. 

As to the personalty (except jewels, &c., 
in the personal use of members of his family, 
and such jewels, &q,, as ** the person or per- 
sons for the lime being beneficially interested 
in the real estate or the income, or surpltis 
income thereof, shall wish to retain for his 
and their own use"), to pay funeral expenses, 
debts, and ordinary legacies within a year 
after his death, and to sell and to convert 
the rest into money and securities, and 
invest the proceeds in the name of the 
trustees, with power to change the securities. 

To pay annuities afterwards given (except 
1,000 rupees a month afterwards given for 

♦ 1 \7, K., P. C, 1 ; Suth. P. C. Caaes, 501. 
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worship) and legacies payable after the in- 
yestmenl, and 

'^ After payment of such annuities and 
legacies do and shall pay the surplus unex- 
pended of the said interest, dividends, and 
annual proceeds unto the person or persons 
who for the time being shall, under the 
limitations and directions hereinafter contain- 
ed and expressed, be entitled to the beneficial 
enjoyment of my real property, or of the 
rents and profits or surplus rents and profits 
thereof ; and so soon as all of the said annu- 
ities and legacies shall have fallen in and been 
fully paid ond satisfied^ do and shall stand 
possessed of and interested in the said trust, 
monies, and securities, and the interest, 
dividends, and annual proceeds thereof, in 
trust absolutely for the person or persons 
entitled under the limitations and directions 
hereinafter contained and expressed, to the 
beneficial or absolute enjoyment of my said 
real property : " 

And as to "realty or immoveable property,'* 
or of I he nature of realty, " to apply the 
profits in aid of the income of the personalty 
in payment of debts, legacies, and annuities :" 

To pay 1,000 rupees a month for the 
worship of idols : 

And the residue " to the person or persons" 
for the time being entitled to the beneficial 
enjojrment of the real estate under the sub- 
sequent directions of the will " for the absolute 
use of such person or persons respectively," 
and the will desires that the " trustees or trus- 
tee shall hold the said real estate generally 
for the use and benefit of such last mentioned 
person or persons for the time being, so far as 
is consistent with the trusts and provisions" of 
the will ; that, after payment of expenses of 
management, the person or persons for the 
time being entitled to the beneficial enjoyment 
of the real property, or of the income or sur- 
plus thereof, should receive 2,500 rupees a 
month, and that the legacies and annuities 
should be paid gradually out of the balance, 
with interest at 5 per cent. The will then 
directs as follows : — 

" And 80 soon as all the legacies and annu- 
ities (save and except the said sum of 1,000 
rupees, for the worship of the said idols), 
given by this my will, shall have fallen in or 
been paid and fully satisfied, then in trust 
forthwith, to convey the said real estate and 
premises unto and to the use of the p- rson 
who shall under the limitations and directions 
herein contained be entitled to the beneficial 
interest therein, with and subject to such and 
the like limitations, provisions, and directions 
«8 are hereinafter contained and expressed, of 



and couceraiiig the said raul estate, so far as 
the then condi tions of circumstances will permit 
and so far (but so fur only) as such limitations 
or directions can be introduced into any deed 
of conveyance or settlement without infringing 
upon or violating any law against perpetuities 
which may then be in force, and apply to the 
said real estate or the conveyance or settlement 
of it as last aforesaid (if any such law there 
shall be)." 

All the gifts, &c., in the will are declared to 
be subject to the bequest to the trustees, and 
to the provisions and declarations with re- 
ference thereto. 

The will, then, after reciting that the 
testator's father had established certain idols 
at Molla Johur, and had given a talook to 
supply the means for their worship, and that 
such provision was insufficient, gives the 1,000 
rupees before mentioned, per month, for the 
purposes of the worship. 

Provisions follow for the members of his 
family, other than the plaintiff*, by annuities 
and legacies, to vest upon the testator's death. 
Then follow provisions for servants, for chari- 
ties, and for founding the Tagore Laiv Pro- 
fessorship. 

The will then disposes of the real property 
as follows : — 

*' And whereas I am, amongst other pro- 
perty, possessed of and entitled to a zemindary 
talook, called Tergunnah Patleadah, and Kis- 
raut Patleadah, in Zillah Rungpore, subject to 
nn annual consolidated jumma, payable to 
Government, of rupees 40,555-13-3, and I 
am also possessed of and entitled to other 
estates and property in Zillah Rungpore and 
other districts, and also to a ghaut, which I 
have erected and built on the river bank side 
of the Strand Road in Calcutta, and also to 
land and buildings opposite thereto, abutting 
on and near to the said road, and also to 
the Boitakhannah house, land and premises, 
where I usually reside, and also to various 
other parcels of real estate. And whereas the 
frequent division and sub-division of estates 
in Bengal is injurious alike to the families of 
zemindars and «o «he ryots, who are in con- 
sequence oppressed by numerous and needy 
landlords having conflicting interests, whence 
arise disputes and litigations. And whereas 
I have bestowed much time and money on 
the improvemeut of my estates and of the 
condition of the ryots and tenant thereof, 
and I am desirous that such improvements 
should continue to go on, and should not be 
interrupted by any division of the said 
estates or disputes concerning the same. 
Now, therefore, I give and devise (subject 
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always to the devise to the said Romanauth 
Tagore, Opendromohun Tagore, Jotendro- 
mohun Tagore, and Doorgapersad Mookerje»' 
herelDbefore coDtained) all the real pro- 
perty of what particular tenure, nature or 
kind soever, and also library, horses, car- 
riages, farmyard, furniture of the Boita- 
khannnh, jewels, gold and silver plates, &c., 
which I shall, at the time of my death, be 
possessed of or entitled to, to and for the 
following uses, and subject to the following 
provisions and declarations, that is to say : — 
Unto and to the use of the said Jotendro- 
mohun Tagore, for and during the term of 
his natural life ; and from and after the 
determination of that estate, to the use of 
the eldest son of the said Jotendromohun 
Tagore, who shall be bom during my life for 
the life of such eldest son ; and after the 
determination of that estate, to the use of the 
first and other sons successively of the said 
eldest son of the said Jotendromoh un Tagore, 
according to their respective seniorities, and 
the heirs male of their respective bodies 
issuing successively ; and upon the failure 
or determination of that estate, to the use of 
the second and other sons of the said Joten- 
dromohun Tagore, who shall be born during 
my life successively, according to their re- 
spective seniorities, for the life of each such 
sons respectively ; and upon the failure or 
determination of that estate, to the use of 
the first and other sods successively of such 
second or other sons of the said Jotendro- 
mohun Tagore and the heirs male of their 
respective bodies issuiog, so that the elder of 
the sons of the said Jotendromohun Tagore 
born in my lifetime, and his first and other 
BODS successively, and the heirs male of their 
respective bodies issuing, may be preferred to 
and taken before the younger of the sons of 
the said Jotendromohun Tagore born in my 
lifetime, and his and their respective first and 
other sons successively, and the heirs male 
of their respective bodies issuing; and after 
the failure or determination of the uses and 
estates hereinbefore limited, to the use of 
each of the sons of the said Jotendromohun 
Tagore who shall be bom after my death 
successively, according to their respective 
seniorities, and the heirs male of their respect- 
ive bodies issuing, so that the elder of such 
sons and the heirs male of his body may be 
preferred to and take before the younger 
of such sons and the heira male of their and 
his respective bodies issuing; and after the 
failure or determination of the uses and estates 
hereinbefore limited, then to the use of 
Shooshendromohun Tagorei the second sou 



of my brother Hurrucoomar Tagore, for the 
term of his natural life; and after the failure 
or deierrainarion of that estate, — " 

Then to the sons of Sourendroraohun 
Tagore and their sons and the heirs male of 
th^ir body respectively, in like manner as for 
Jotendro's, and after the failure or determina- 
tion of the said several estates and uses, to 
the first and other sons, and their sons, and 
the heirs male of their body of Lullitmohun 
Tagore successively, and respectively in 
like manner as in the case of the sons of Jut- 
tendro and Sourendro. Like limitations as 
to other persons, as to which no further 
question arises. 

Then follows a provision that adopted sons 
shall be deemed sons of the body within the 
will, but be postponed to actual issue of the 
body. 

The will then contains a special provision 
for preserving strictly the character of the 
estates of iiiheritance which it proposes to 
create, as follows: — 

" And I declare that, in the construction of 
this my will, sons by adoption shall always 
be deemed younger than and be postponed to 
sons who are the issue of the body of their 
father, and that the elder line shall always be 
preferred to the younger, and that every 
elder son of each heir in succession by de- 
scent, and failing descent, by adoption, and 
his issue or heir male by descent, and failing 
descent by adoption, shall be preferred to 
every younger son and his issue or heir male by 
descent or adoption, to the exclusion of females 
and their descendants, and to the exclusion 
of all rights and claims for provision or 
maintenance of any person, male or female, 
out of the estate." 

It next provides that such estates of in- 
heritance shall not be alienable, as follows: — 

" And I declare my will and intention to be 
to settle and dispose of my estate in manner 
aforesaid as fully and completely as a Hindoo 
born and resident in Bengal may give or con- 
trol the inheritance of his estate, or a Hindoo 
purchaser may regulate the conveyance or 
descent of property purchased or acquired by 
him, and not subject to any l^w or custom of 
England whereby an entail may be barred, 
uiFected, or destroyed." 

Then follows a proviso for cesser and limi- 
tation over of the estates, whether for life or 
inheritance, in case of any part of them 
being permitted by any holder " to be sold for 
arrears of Grovemment revenues, or, in case 
of failure, to keep up in a due state of repair, 
and to use as his residence in Calcutta," the 
testator's house and furniture, &C.9 in which 
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case the person next in succession is to take 
as in case of death. 

Tlien follows a power to improve and to 
make leases for twenty years without fine, 
and with power of re-entry. 

The remainder of the will consists in di- 
rections to the trustees as to management and 
a power of appointment of new trustees in 
case of death, refusal, or incapacity; and it 
appoints the trustees to be executors, and 
gives certain powers to " the acting executors 
or executor." 

There are two codicils. The first makes 
further provision for the children of a 
daughter. It speaks of the testator's " trus- 
tees or trustee." The second revokes that 
portion of the will which relates to worship 
and charity, which it states to have been 
otherwise provided for by the testator. 

The plaint, after stating these facts, 
alleges that the trustees and executors have, 
against the directions in the will, improperly 
sold or disposed of a portion of the corpus 
of the personal estate, consisting of com- 
pany's paper, and that there is danger of 
future waste. 

The plaint prays in substance that it be 
declared : — 

1. That the pluintifi^, as only son and heir- 
at-law, is entitled to represent the estate. 

2. That the testator had no absolute power 
of disposition, especially of ancestral estate. 

3. That the trusts as to the residue, after 
payment of the testamentary expenses, lega- 
cies, and annuities, are void, or at least void 
save so far as they give Jotendromohun 
Tagore a life-interest, and that plaintiff is 
entitled after Jotendromohun Tngore's death. 

4. That the plaintiff is entitled to an 
account of the property, and a declaration of 
the rights of the parties, and incidental relief 
by receiver, injunction, and otherwise for 
securing his interest, and an adequate main- 
tenance, if he be not declared entitled to an 
immediate interest, and 

u. For further relief. 

The answer of the trustees and executors, 
and that of Sourendromohun Tagore, admit 
the main facts, with some qualifications not 
at present material ; and that of the trustees 
and executors denies that they have impro- 
perly disposed of the estate. They submit 
that the will is valid, and ask for proper de- 
clarations and directions. 

The infant defendants respectively pray 
that their rights, if any, may be protected by 
the Court. 



The following issues were settled by the 
High Court : — 

^* First. — Does the plaint disclose any 
cause of action ? 

" Second. — Did the testator die intestate 
with respect to any, and what, portion of his 
estate ? 

Third. — Was any, and what, part of the 
immoveable property of the testator ancestral 
estate, and, if so, had the testator power to 
dispose thereof by will ? 

" Fourth. — Are any, and which, of the gifts 
3r limitations contained in the will and 
(jodicils of the testator void in law ? 

" Fifth.— Whjxt are the rights of the parties 
respectively under the will and codicils ? 

" Sixth. — Whether the plaintiff is entitled 
to any, and what, maintenance out of the 
estate of the said testator ? 

" Seventh. — Whether the executors, defend- 
ants, have misapplied any, and what, portion 
of the testator's estate ?" 

At this stage, the cause was heard before 
the High Court (Ordinary Original Civil 
Jurisdiction), and the learned Judge, Mr. 
Justice Phear, dismissed the plaint. 

Upon appeal before the High Court 
(Appellate Jurisdiction), present Chief Justice 
Peacock and Mr. Justice Norman, it was 
decreed — 

(a.) That the decree of the Lower Court 
be reversed. 

(b.) That the plaint in this suit does 
disclose a cause of action. 

(c.) That Prosonocoomnr Tagore, the 
testator in the pleadings, did die intestate as 
to certain portions of his property. 

(d.) That part of the immoveable property 
of the said testator was ancestral estate, and 
that he had a right to dispose thereof by will. 

(e.) That the plaintiff is not entitled to 
any maintenance. 

(/.) That the devises and gifts to Joten- 
dromohun Tagore for life are valid, and that 
(subject to debts, legacies, and annuities), he 
is entitled during his life to the beneficial 
enjoyment of the real property, and that he 
is entitled until the legacies and annuities 
shall fall in and be satisfied, to receive the 
sum of 2,500 rupees a month out of the net 
rents of the immoveable property, and also 
the surplus rents of the said immoveable 
property, and the unexpended surplus of the 
interests, dividends, and annual proceeds of 
the moveable property which shall, from time 
to time, remain unexpended. 

(g.) That the said Jotendromohun 
Tagore is entitled for life to use and enjoy 
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the library, jewels, and other personal pro- 
perty directed to go with the real estate. 

(A.) That it is not necessary to come to 
any further finding upon the residue of the 
fourth issue, or to make any declaration of 
rights so fur as they lelate to the immoveable 
property or to any f)ortion of the rents there- 
of, or as to the surplus income of the per- 
sonalty, so long as the debts, legacies, and 
annuities are unsatisfied. 

(i.) Thnt the trust as to the personal 
estate, after the annuities and legacies given 
by the will shall have fallen in and been fully 
satisfied, is void and invalid, and that the 
beneficial interest in such personal estate is 
vested in the plaintiff, as the heir and re- 
presentative of the said testator. 

(k.) That the executors and trustees are 
bound to render to the plaintiff an account 

(/.) And after disposing of the costs it 
was ordered and decreed 

(m.) That the case be remanded to the 
Lower Court, with a request that it will iry 
the sixth* issue, and return its finding there- 
on, with the evidence, to the Appellate 
Court. 

Thereupon appeals were preferred to Her 
Majesty in Council by the plaintiff, by Jo- 
tendromohun Tagore, and by Sourendromo- 
hun Tagore, respectively, which have been 
consolidated, and the case was argued before 
this Board, when their Lordships adjourned 
the henring in order to allow the defendant, 
Suteendurmohun Tagore, who was not repre- 
sented on the argument, the opportunity of 
being hoard. Of ihat opportunity he has 
not avtiiled himself, and the case is ripe for 
judgment. 

Tiie questions presented by this case must 
be dealt with and decided according to the 
Hindoo law prevailing in Bengal, to which 
alone the property in question is subject. 
Little or no assistance can be derived from 
English rules or authorities . touching the 
transfer of property or the right of inherit- 
ance or succession thereto. Various compli- 
cated rules which have been establislied in 
England are wholly inapplicable to the Hindoo 
system, in which property, whether moveable 
or immoveable, is in general subject to the 
same rule of gift or will and to the same 
course of inheritance. The law of Englind, 
in the absence of custom, adopts the law of 
primogeniture as to inheri'ahle freehold-*, and 
a distribution among the nearest of kin as to 
personalty, — a distinction i»ot known in Hiudw 
law. The only trace of religion in the hi s- 

* Intended forj[the seventh. 



tory of the law of succession in England is 
the trust (without any beneficial interest) 
formerly reposed in the Church to administer 
personal property (Tyler v, Walford, 5 Moore, 
P. C, 304). Li the Hindoo law of inherit- 
ance, on the contrary, the heir or heirs are 
selected who are most capable of exercising 
I hose religious rites which are considered to 
be beneficial to the deceased. 

Whilst, however, rules of detail prevailing 
in England are to be laid aside, there are 
general principles affecting the transfer of 
property which must prevail wherever law 
exists, and to which resort must be had ia 
"leciding several questions of an elementary 
character, which have been strongly argued 
in this case, and as to which there is no 
precise authority. 

The power of parting with property once 
acquired, so as to confer the same property 
upon another, must take effect either by 
inheritance or transfer, each accotdiug to law. 

Inheritance does not depend upon the will 
of the individual owner ; transfer does. Li- 
heritance is a rule laid down (or in the case 
of custom recognized) by the State, not 
merely for the benefit of individuals, but for 
reasons of public policy. (Domat, 2413). 

It follows directly from this that a 
private individual, who attempts by gift or 
will to- make property inheritable otherwise 
than the law directs, is assuming to legislate, 
and that the gift must fail, and the inherit- 
ance take place as the law directs. This was 
well expressed by Lord Justice Turner in 
S<»orjomonee Dossee v, Denobundoo Mullick* 
(6 Moore, L A., 555): — "A man omnot 
create a new form of estate or alter the line 
of succession allowed by law, for the purpose 
of carrying out his own wishes or views of 
policy. " 

Another general principle applicable to 
transfers by gii't (more liberally applied ia 
the law of England to wills than to gifts 
inter vivos) is, that a benignant construction. 
is to be used, and that if the real meaning of 
the document can be reasonably ascertained 
from the language used, though that lan- 
guage be ungrammatical or untechnical, or 
mistaken as to name or description, or in any 
other manner incorrect, provided it suffi- 
ciently indicate what was meant, that mean- 
inc; shall be enforced to the extent and in the 
form which the law allows. 

Accordingly, if the gift confers an estate 
upon a man with words imperfectly describ- 
ing the kind of inheritance, but showing that 

^ 4W. R., P. C, 114; SvLth, P. C. Cases, 2dl. 
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it was intended that he should have an 
estate of inheritance, the bmguage would be 
read as conferring an estate inheritable as the 
law directs. 

If an estate were given to a man simply 
without express words of inheritance, it 
would, in the absence of a conflicting coo- 
texr, carry by Hindoo law (as under the 
present state of law it does by will in Eng- 
land) an estate of inheritance. If there were 
added to such a gift an imperfect descrif>tion 
of it as a gift of iniieritance, not excluding 
the iniieritance iinposci by the law, an estate 
of inheritance would pass. 

If, again, the gift were in terms of an 
estate inheritable according to law, with 
superadded words, restricting the power of 
transfer which tiie law annexes to that estate, 
, the restriction would be rejected, as being 
repugnant, or, rather, as being an attempt to 
take away tlie power of transfer which the 
law attaches to the estate which the giver 
has sufficiently shown his intentiou to create, 
though he adds a qualification which the law 
does not recognize. 

Ify on the other hand, the gift were to a 
man and his heirs, to be selected from a line 
other than that specified by law, expressly 
excluding the legal course of inheritance, as, 
for instance, if an estate were granted to a 
man and his eldest nephew, and the eldest 
nephew of such eldest nephew, and and so 
forth, for ever to take as his heirs, to the 
exclusion of all other heirs, and without any 
of the persons so taking having the power to 
dispose of the estate during his lifetime ; 
here, inasmuch as an inheritance so describ- 
ed is not legal, such a gift cannot take efiect, 
except in favor of such persons as could 
take under a gift to the extent to which the 
gift is consistent with the law. Tiie first taker 
would, in this case, take for his lifetime, be- 
cause the giver had at least that intention. 
He could not take more, because the lan- 
guage is inconsistent with his having any 
different inheritance from that which the 
gift attempts to confer, and that state of 
inheritance which it confers is void. 

It follows that all estates of inheritance 
created by gift or will, so far as they ai e 
iDcoosistent with the general law of inherit- 
ance are void as such, and that by Hindoo 
law no person can succeed thereunder as 
heir to the estates described in the terms 
which in English law would designate 
estates-tail. 

It remains, however, to be considered 
whether the persons described as iieks-iu- 



tail or heirs of inheritance not recognized 
by law are sufficiently designated to take 
successively by way of gift that which the 
will incorrectly assumes to give them as 
heirs, so that they may be regarded as a suc- 
cession of donees for life, having the power 
and subject to the restrictions sought to be 
imposed by the will upon the successive 
heirs-in-tail, or whether the language of 
the will is such as to show that the first 
taker was to have an estate of inheritance 
according to law, and that the words of 
special inheritance may be said to include 
such estate at least, and the residue be re- 
jected as an attempt to impose fetters incon- 
sistent with the law. 

This makes it necessary to consider the 
Hindoo Law of Gifts during life and 
Wills, and the extent of the testator's power, 
whether in respect of the property he deals 
with or the person upon whom he confers 
it. The Law of Gifts during life is of the 
simplest character. As to ancestral estate it 
is said to be improper that it should be alien- 
ed by the holder, without the concurrence of 
those who are interested in the succession, 
but by the law as prevailing in Bengal at 
least,* the impropriety of the alienation does 
not affect the legal character of the act 
{factum valet), and it has long heen recog- 
nized as law ill Bengal that the legal power 
of transfer is the same as to all property, 
whether ancestral or acquired. It applies to 
all fiersons in existence and capable of 
taking from the donor at the time when the 
gift is to take effect, so as to fall within the 
principle expressed in the Daya Bha?a, chap- 
ter i, V. 21, by the phrase "relinquishment 
in favor of the donee who is a sentient 
person." 

By a rule now generally adopted in juris- 
prudence, this class would include children 
in embryo, who afterwards come into separate 
existence. 

As to the case of adopted children (so much 
relied upon during the argument), it is dis- 
tinguishable because of the peculiar law ap- 
plicable to that relation. The Hindoo law 
recognizes an adopted child, whether adopted 
by the father himself in his lifetime, or by - 
the person to whom he has given the power of 
adoption after his death from amongst those 
of his class, of one to stand in the place of a 
child actually begotten by the father. In 

♦ As to Madras, see to the same effect Valiaayafirain 
Pillai V. Paehche, 1 Madras High Court Rep., 326 : 
1 Norton L. C, 334, S, C, *- ' » 
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contemplation of law, suoh child is begotten 
bj the father who adopts him, or for and on 
behalf of whom he is adopted. Sucli child 
may be provided for as a person whom the 
law recognizes as in existence at the death 
of the testator, or to whom, by way of excep- 
tion, not by \^ay of rule, it gives tbe capaci- 
ty of inheriting or otherwise taking from the 
testator, as if he had existed at the time of 
the testator's death having been actually 
begotten by him. Apart from this excep- 
tional case, which serves to prove the rule, 
the law is plain that the donee must be a per* 
son in existence capable of taking at the 
time when the gift takes effect. 

As to gifts by way of will, whatever 
doubts may have once been entertained by 
learned persons as to the existence of the 
testamentary power, those doubts have been 
dispelled by a course of practice in itself 
enough, if necessary, to establish an approv- 
ed usajje, and by a series of judicial decisions 
both here and in India, procet'ding upon the 
assumption that gifts by will are legally bind- 
ing, and recognizing the validity of that form 
of gift as part and parcel of the general law. 
The introduction of gifts by will into general 
use has followed in India, as it has done in 
other countries, the conveyance of property 
inter vivos. The same may be said of tho 
Roman law, as pointed out by Mr. E. C. 
Clark in his interesting treatise upon '' Early 
Roman Law," 1 18, in which the testamentary 
power, apart from pubUc sanction, appears to 
have been a development of the law of gifts 
inter vivos. Such a disposition of property, 
to take effect upon the death of the donor, 
though revocable in his lifetime, is until 
revocation a continuous act of gift up to the 
moment of death, and does then operate to 
give the property disposed of to the persons 
designated as beneficiaries. They take upon 
the death of the testator as they would if he 
had given the property to them in his life- 
time. There is no law expressly and in 
terms applicable to pei^sons who can so take. 
The law of will has, however, grown up, so 
to speak, naturally, from a law which fur- 
nishes no analogy but that of gifts, and it is 
the duty of a tribunal dealing with a case 
new in the instance to be governed by the 
established principles and the analogies which 
have heretofore prevailed in like cases. The 
rule of jurisprudence in new cases was stat- 
ed by Lord Wenleysdale in the opinion deli- 
vered by him as a Judge in the House of 
Lords, in the case of Mi rehouse v, Rennell, 
(1 Clark and Finnelly, 546), in accordance 



with principles generally recognized.* " This 
case," said Lord Wensleydale, ** is in some 
sense new, as many others are which con- 
tinually occur, but we have no right to con 
aider it, because it is new, as one for which 
the law has not provided at all ; and because 
it has not yet been decided, to decide it for 
ourselves according to our judgment of what 
is right and expedient. Our common law 
system consists in the applying to new com- 
binations of circumstances those rules of law 
which we derive from legal principles and 
judicial precedents, and for the sake of at- 
taining uniformity, consistency, and certainty, 
we must apply those rules where they are not 
plainly unreasonable and inconvenient to all 
cases which arise ; and we are not at liberty 
to reject them and to abandon all analogy to 
them, in those to which they have not yet 
been judicially applied, because we think 
that the rules are not as convenient and 
reasonable as we ourselves could have de- 
vised. It appears to us to be of great import- 
ance to keep this principle steadily in view, 
not merely for the determination of this par- 
ticular case, but for the interests of law as a 
science." The analogous law in this case is 
to be found in that applicable to gifts, and 
even if wills were not universally to be 
regarded in all respects as gifts to take effect 
upon death, they are generally so to be re- 
garded as to the property which they can 
transfer, and the persons to whom it can be 
transferred. 

The judgment delivered by the Lord Jus- 
tice Knight Bruce, in the case of Sreemutty 
Soorjeemoney Dossee v. Denobundoo Mullickf 
(9 Moore, I. A., 135), was much relied upon 
to show that tbe English law as to executory 
devises ought to be applied in dealing with 
Hindoo succession, and Mr. Justice Phear, 
upon the authority of that case, held that 
" there is nothing in Hindoo law to prevent a 
testator from making a gift of property to an 
unborn person, provided the gift is limited to 
take effect (to use the words of the Privy 
Council) if at all, immediately on the dose of 
a life in being.*' The expression in the 
judgment of the Lord Justice thus relied 
upon, was as follows : — " We are to say 
whether there is anything against public 
convenience, anything generally mischievous, 

♦ See this well stated in the introductory disposition 
of the Civil Code of Italy, Article 3, " Qualora una con- 
trovers ia non si possa decidere con una precisa disposi- 
zione di legge, si avrh ri^uardo alle disposizioni che re- 
golano casi simili o matene aiialoghe; ove il caso rimann 
tuttavia dubbio, si deciderk secondo i principii gene^Qi 
di diritto." 

t 4 W. a., P. C, U4; Suth. P. a Cases, 291. 
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or anything against the general principles of 
Hindoo law in allowing a testator to give pro- 
perty, whether by way of remainder or by 
way of executory bequest (to borrow terms 
from the law of England) upon an event 
which is to happen^ if at all, immediately on 
the close of a life in being. Their Lordships 
(hiuk that there is not, and that there would 
be great general inconvenience and public 
mischief in denying such a power, and that 
it is their duty to advise Her Majesty that 
such a power does exist." A consideration 
of the subject-matter to which these remarks 
were applied, will, however, at once show 
that they were not intended to have the 
extensive effect attributed to them. The 
question was not as to the effect of a gift to 
a pei*8on not in existence, but whether a 
person in existence and capable of taking 
under the will when it had effect, might 
become entitled upon a future contingency to 
receive an additional benefit. The testator 
devised an estate to several sons, with a pro- 
viso that, if either of such sous died without 
having a son or son's son living at his death, 
neither his widow nor daughter should get 
his share, but that the same should go over 
to the other sons. Their Lordships held the 
gift over to be valid. The point in question, 
therefore, was not raised, and could not have 
been decided as supposed. Moreover, in the 
subsequent case of Hhoobun Moyec Dabia v. 
Bam KiBshore Achnij Chowdhry* (10 Moore, 
L A.9 279), in which the testamentary power 
of disposition by Hindoos in Bengal was fully 
recognised, it was distinctly laid down tliat 
the nature and extent of such power, so far 
as relates to contingent remainders and exe- 
cutory devises, is not to be regulated or 
governed by way of analogy to the law of 
England, which law applies to the wants of 
a state of society widely differino^ from that 
which prevails amongst Hindoos in India. It 
is obvious, therefore, that liie conclusion ar- 
rived at in the Lower Court as to the result 
of the judgment in the former case was 
erroneous. 

Their Lordships, for the reasons already 
stated, are of opinion tliat a person capable 
of taking under a will must be such a person 
as could take a gift inter vivoSf and there- 
fore must either in fact or in contemplation 
of law be iu existence at the death of the 
testator. 

Their Lordships, adopting and acting upon 
the clear general principle of Hindoo law 
that a donee must be in existence, desire not 

♦ 3 W. R., P. C, Id; Suth. P. C. Cases, 574. 



to express any opinion as to certain excep- 
tional cases of provisions by way of contract 
or of conditional gift on marriage or other 
family provision, for which authority may 
be found in Hindoo law or usage. 

These general preliminaries being laid 
down, it will be proper next to examine in 
detail the various questions raised upon the 
discussion of the particular will, in their 
natural order, first disposing of those which 
would apply equally to a gift as to a will, 
and next, to those which affect the will in 
question. 

It was argued on behalf of the plaintiff, in 
the first place, that the will is void by reason 
of its being founded upon the creation of an 
estate in trustees, absorbing the whole inter- 
est in the property, and out of which the 
interests of the beneficiaries are to be fed. 
It was maintained that an estate, to be held 
in trust, can have no existence by the Hindoo 
law, and that, as the foundation of the will 
fails, the whole superstructure must fall. 
This is hardly consistent with the admission 
in the plaint, and upon the argument, that 
the legacies and annuities to be paid by the 
trustees, and which are equally founded upon 
the trust, are unassailable. The plaintiff, 
however, is not bound by. an admission of a 
point of law, nor precluded from asserting 
the contrary, in order to obtain the relief to 
which, upon a true construction of the law, 
he may appear to be entitled. This argur 
ment for the plaintiff also gives the go-by to 
the consideration that if the trusts be void, 
they are not illegal, and that if they are 
struck out as void, the estates capable of be- 
int; created by the bill, and which the trusts 
were introduced to secure and maintain, 
would thereby become impressed directly 
upon the estate, subject to the charges for 
legacies and annuities which on all hands are 
admitted to be valid, as, for instance, upon a 
gift by a will to receive and pay A an 
annuity, and subject thereto in trust for B; if 
the trust be void, it should simply be struck 
out, and B would ha^e the proper ty, subject 
to the annuity. 

Their Lordships are unable to give any 
effect to this argument against the admissi- 
bility of a trust. The anomalous law which 
lias grown up in England of a legal estate 
which is paramount in one set of courts, and 
an equitable ownership which is paramount 
in Courts of "Equity^ does not exist in and 
ought not to be introduced into Hindoo law. 
But it is obvious that piH)perty, whether 
moveable or immoveable, must for many pur- 
poses be vested, more or less absolutely, in 

53 
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some person or persons for the benefit of 
other persons, and trusts of various kinds 
have been recoguized and acted on in India 
in many cases. 

Implied trusts were recognised and estab- 
lished here in the case of a benamee pur- 
chase in Goope^kist Gosain v Gungapersaud 
Gossnin* (6 Moore, I. A., 53) ; and in cases of 
a provision for churity or for other beneficent 
objects, such as the professorship provided 
for by the will under consideration, where no 
estate is conferred upon the benefi<;iarie8 and 
their interest is in the proceeds of the pro- 
perty (to which no objection has been raised) 
tlie creation of a trust is practically necessary. 

If the intended effect of the argument upon 
this point was to bring distinctly under the 
notice of their Lordships, the contention tliat 
under the guise of an unnecessary trust of 
inheritance the testator could not indirectly 
create beneficiary estates of a character 
unauthorised by law, and which could not 
directly be given witliout the intervention of 
the trust, their Lordships adopt that argu- 
ment upim the ground that a mun cannot be 
allowed to do by indirect means what is 
forbidden to be done directly, and that the 
trusts can only be sustained to the extent and 
for the purpose of giving efi*ect to those 
iieneficiary interests which the law recog- 
nizes, and that aftf^r the determination of 
those interests the beneficial interest in the 
residue of the property remains in the per- 
son who, but for the will, would lawfully be 
entitled thereto. Subject to this qualification, 
their Lordships are of opinion that the ob- 
jection fails. 

As for the argument that the trust failed 
because one of the trustees had renounced, or 
more correctly S|>eaking had not acted, their 
Lordships think this criticism unfounded in 
law, and wholly iunpfilicable to the will in 
question, which distinctly provides for the 
case of a trustee not acting, and gives a 
directory power to fill up the number of 
trustees when required. 

Having disposed of the question whether 
there can be a trust estate, and shown that 
the distinction between "legal" and "equit- 
able" represents only the accident of falling 
under diverge jurisdictions, and not the 
essential characteristic of a possession in 
one for the convenience and benefit of 
another, the next subject for consideration 
invtdves the objections raised on behalf of 
the plaintiff to every beneficiary interest 
or estate created by the will, except the 
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legacies and annuities. A summary of the 
provisions and limitations in the will, so 
far as they afiect the parties to this suit, and 
limited for the present to the real estate and 
personalty settled therewith, is as follows : — 

2,500 rupees per month to the " person or 
persons for the time being entitled," under 
the will, " to the beneficial enjoyment of the 
said real property ;" 

The residue to go in aid of the income of 
the personal estate, which is to be first 
applied in payment of legacies and annuities 
which are to bn paid "gradually and as may 
be found |>ossible ;" 

And so soon as the legacies and annuities 
shall have fallen in or been satisfied, tlien 
the trustees or trustee are to convey to the 
person entitled to the beneficial interest, 
subject to the subsequent limitations " so far 
as the terms and condition of circumstances 
will permit, and so far, but so far only, as 
such limitations" do not infringe any law 
then in force against perpetuiiiesy "if any 
such law there shall be ;" 

The limitation referred to was as follows 
in the present tense, and therefore to operate 
at the moment the will took efiecr, though 
" subject always to the devise to" the trustees. 

1. To the defeudant, Jotendromohun 
Tagore, for life ; 

2. To his eldest son bom during the 
testator's lifetime for life ; 

3. In strict settlement upon the first and 
other sons of such eldest sou successively in 
tail male ; 

4. Similar limitations for life and in tail 
male upon the other sons of Jotendromohun 
Tagore, born in the testator's lifetime, and 
their sons successively ; 

*5. Limitations in tail male upon the aona 
of Jotendromohun Tagore, born afW tlie 
testator's death ; 

6. " After the failure or determination 
of the uses and estates hereinbefore limited" 
to (the defendant) Soureudromohun Tagore 
for life ; 

7. Like limitations for the sons of Soiiren* 
dromohun Tagore and their sous as for the 
sons of Jotendromohun Tagore. Under 
these limitations the defendant, Proroode- 
coomar Tagore, who was alive at the death 
of the testator, is (if the will be valid) 
entitled for life, subject to the life estates of 
Jotendromohun Tagore and of his father ; 

8. Like limitations in favor of the sons 
of Lullitmohim Tagore, who was deceased 
at the date of the will, and tiieir sons in tail 
male, as for the sons of Jotendromohun 
Tagore. Under these limitatious (if the will 
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be valid), the defeodant, Sateendurmohuh 
Tagore, as the 80u of a son (his fiither having 
died during tlie testator's lifetime) would 
take an estate iu tail male. He is the oulj 
defendant in that situation. 
, The will expressly and exclusively adopts 
prim<^eniture iu the male line through males, 
prefeiTiug the eldest son, and excluding 
women and their descendants, and all rijfht 
of provision or maintenance of either mau 
or womau. 

. Then follows a statement showing that the 
testator desired to dispose of his estate '* as 
fully and completely as a Hindoo purchaser 
may regulate the conveyance or descent of 
property purchased or acquired by him," 
but *' not subject to any law or custom of 
En^rlaud whereby an entail may be barred/' 
This clause shows an intention that each 
tenant tliough of inheritance should be 
prohibited from alienation, a restriction 
which in England could only be imposed by 
Act of Parliament, as in the case of the 
settled Arbergavenny estates, and some others 
settled upon families ennobled and endowed 
for public services. 

Then follow the residence clauses, by 
which the estate was to go over in case of 
non-residetice or allowing any part of the 
property to lie sold for Government arrears, 
with powers to improve and to lease for 
twenty years. 

A glance at this summary of the provi- 
sions of the will, with a due regard to the 
principles already laid down, shows that 
upon the face of it the will contains a variety 
of limitations which are void in law, as, for 
insiaoce^ the limitations in favor of persons 
uftborn at the time of the death of the tes- 
tator, and the limitations describing an iii- 
heri lance in tail male which is a novel mode 
of inheritance inconsistent with tlie Hindoo 
law. 

The first life-interest in Jotendromohun 
Tagore next requires attention. It was 
objected to on two grounds. First, because 
it was said that Hindoo law recognizes only 
one entire estate in the laud, and does not 
allow of that estate being cut up into smaller 
distinct interests in the way of life-estate, 
reveraion, remainder, and so forth. Secondly, 
it was said that the life-interest was void, 
becaase of the contingency ami uncertainty 
of the period at which it was lo commence, 
becaase of the preference given to the 
legacies and annuities, and to their being 
payable first out of the interest of the person- 
alty, and then out of the rents of the realty, 
except the ailowauce of 2,600 rupees per 



month, so that it is said this life estate may 
never come into existence, because the 
legacies and annuities and interest on arrears 
may never be completely satisfied. 

As for the first objection, it amounts to this : 
that because there is, as was contended, only 
one estate technically known to Hindoo law, 
and that an entirety, there can be no cou- 
trnct by which an owner of land may bind 
himself to allow to aiiother the enjoyment 
of the usufruct of the land, to the exclusion 
of the owner, ftir a given time, whether for 
yeaN or for life (because in the law we are 
dealing with the distinction of chattel and 
freehold has no existence), and to give 
exclusive right of possession for the enjoy- 
ment of that usufruct. It was admitted for 
the plaintiff that annuities given and charged 
upon land are valid ; but if tlie annuity 
eqtuilled or exceeded the profits, there 
woidd be an effectual gift of all the profits 
and practically of the land, and yet it was 
contended that the possession and enjoyment 
of the land could not be directly given. 
Whether tliis interest and right of possession 
for years or life is called au ci^tntH or not, 
it as effectually excludes the general owner 
as an estate would. In the absence of any 
authority for so extraordinary a limitation o€ 
the right of property as would foi'bid a 
preseut parting witli the exclusive ptissession 
and enjoyment for a time, their Lordships 
entertain no doubt that possession and 
enjoyment may be so dealt with, and thac 
is no objection to a similar interest being 
given by wilL 

As to the second objection to the life- 
interest, namely, the uncertainty of the 
period at which it was to commence, that 
objection also exhausts itself upon the enjoy- 
ment of the usufruct more or less. The 
life-interest, was to begin at once. It was 
subject to the devise to trustees who were 
to receive the rents, allow the life-bolder 
2^00 rupees per month out of the net 
proceeds, apply the remainder in aid of the 
interest of the personalty, to pay off the 
legacies and annuities, and, when they were 
discharged, to allow the life-holder, if he 
survived so long, or, if nor, the succeeding 
donees in succession to enjoy the whole. If 
the trust is not to be read to make estates 
valid which otherwise would be void, so 
neither is it to be read to defeat interests 
which without the trust would be valid. 
Their Lordships read this will alike accord- 
ing to its words and substance, as giving a 
life-interest, subject to a charge for payment 
^f legacies and annuities, whereby the rents 
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oyer and above 2,500 rupees per month, and 
the expense of mamieDance, are to be 
applied in aid of another fund antil the 
legacies and annnities are paid. Tiie law of 
perpetuity hns no application to such a state 
of thinsrs. There is not a single estate or 
interest in question which would not be 
valid within the English law of perpetuity, 
assuming that upon the ground of public 
policy such law ought to extend to India, 
which the character of the law of gifts there 
seems to render unnecessary. 

Whether Jotendromohun Tagore took 
not merely an interest for life, but by con- 
struction of law an estate of inheritance, or 
whether such an estate of inheritance can 
be implied in favor of any of his successors, 
must next be considered. Upon this point 
it is unnecessary to repeat what has been 
already said as to the incompetency of an 
individual member of society to make a Inw 
whereby a particular estate created by him 
shall descend in a novel line of inheritance, 
different from that prescribed by the law of 
the land. It is clear that an estate in tail 
male, such as that which the testator has 
attempted to create in each series of limi- 
tations, is not authorized by Hindoo law. It 
could not exist with the terms of non- 
alienation attempted to be annexed to it, even 
in England. These would be rejected here 
as repugnant to a valid estate in tail male, 
created by sufficient words. The general 
intention to create a known estate of inheri- 
tance would be given effect to. The parti- 
cular intention to deprive it of its legal 
incidents would be disregarded as nn attempt 
to legislate. Accordingly it has been argued 
in support of the will, that as it shows an 
intention to give an es'ate of inheritance of 
some sort, all the machinery by which that 
estate was to be governed and dealt with 
after it was created, ought to be rejected, 
and such an estate of inheritnnce as the law 
would uphold and sanction ought to be read 
out of the will, and conferred either upon 
Jotendromohon Tagore, whose family was 
intended, so long as it produced males 
descended of males, to represent the estate 
described by the testator, by treating his 
life-estate as converted or expanded into an 
estate of inheritance, according to Hindoo 
law, or, at least upon his son to be begotten 
or adopted, as the first tenant in tail male, 
whereby the persons designated as heirs 
could take, though not in the foshion of the 
testator, at least somehow, and to some 
extent. In order, however, to arrive at this 
conclusion, we must find a general and prevail- 



ing intention of the testator, expressed by the 
words of his will, which will be advanced by 
this process ; and we are not at liberty to 
invent for him a will which will have the 
effect of creating an estate at variance not 
merely in details, but in substance and effect, 
with what he has said. 

The proposed construction would contra- 
dict the will in every particular expressed 
therein. It would give the father a right of 
inheritance and a power of disposition when 
the will says that he shall only hold for life. 
(Testing this alone by English precedents, it 
might, in order to give effect to a general 
intent, be sustained by Nichols v, Nichols^ 
2 W. BL, 1 io9.) The proposed construction 
would give the succession from him to all his 
sons equally, where the will says that the 
eldest shall be preferred and have a separate 
estate of inheritance, and tliat until that 
estate fails, the second and so forth shall not 
succeed. (Testing this alone by English 
precedents, it might plausibly be maintained 
by Pitt V. Jackson, 2 Brown, C. C 51.) The 
proposed construction would give sncceasion 
to women, whom the will excludes. It 
would let in rights of maintenance, which 
the will negatives. It would let in the power 
of alienation, which the will forbids. It 
would defeat the limitation in case of non- 
resideuoe. It would disregard the provisioae 
as to leasing and improvement, which show, 
in common with the rest of the will, that 
the intention of the testator was to give and 
to give only such an inheritance as would 
keep together the property inalienable so long 
as a male descended in a male line from any of 
the indicated sources of inheritance slionld be 
in existence, and should keep up state in Clie 
family mansion. There is no trace to be found 
in the will of an intention to create any otiter 
sort of estate ; and the will, as clearly as lan- 
guage can speak without express words, 
declares that it was not the intention of the 
testator tiiat any person to take thereunder 
should have tlie estate of inheritance defined 
by the ordinary law. If the testator had 
used language to describe, however imper- 
fectly or obscni^ly, such an estate as within 
his intention, effect onght to be given to that 
intention, when once ar lived at by a fair and 
liberal interpretation of his language. To 
create such an estate by judicial construction 
of this will would be something worse than 
guess work as to what the testator might 
have said if he could be asked his menniog ; 
for it would be to contradict in eyerj arUde 
what he has intelligibly expressed. 

These observations dispose of the case of 
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Hamberston v, Humberston (IP. Wms., 1% 
so mnch relied upon by Sir Rouodell Palmer 
in his able argument to sustain this cliiim to 
a general estate of inheritance by construc- 
tioD, and also of the other authorities which 
show that, in order to give effect to the 
general intention of the testator, estates of 
inheritance will be inferred against the 
particular expression, in order to benefit as 
nearly as may be in a lawful way all whom 
the testator intended to benefit. To infer a 
general estate of inheritance in this case 
would at the same time defeat the testator's 
general intention, and benefit persons other 
than those he intended to benefit, against 
established principles of construction, and 
(again to refer for illustration to English 
law) against the authority of Monypenny v, 
Bering (2 DeGex, Macnaghten, and Gordon, 
145). Their Lordships are of opinion that 
no estate of inheritance other than the void 
estate in tail male can be read or deduced 
from Uie will. 

Thero is, however, another point of view 
in which the estates in tail male may be 
regarded, namely, as intended, at all events* 
to confer an estate for life upon the first 
taker in existence when the will took efiect. 
The intention of the testator to give at least 
a life estate to the first taker is clear, and if 
an estate in tail male stood first in the will, 
efiect might perhaps be given to that inten- 
tion. There was, however, no person in 
existence to take an estate in tail male at the 
testator's death except Suteendurmohnn 
Tagore, and the validity of his cUim to a 
life-interest in succession stands upon the 
same ground as that of Sourendromohun 
Tagore and his son, whose position must 
next be discussed. 

Upon this the question arises whether 
Sourendromohun Tagore, Promodecoomar 
Tagore, and Suteendurmohnn Ta»ore take 
life-interests successively after that of Joten- 
dromohnn Tagore, or whether the interests 
attempted to be crented in tiiem fail by 
reason of the avoidance and rejection of the 
previous estates with which they were linked, 
and upon the failure or determination of 
which they were to arise. This may be 
considered in reference to Sourendromohun 
Tagore, as these other claimants in this 
respect stand upon a like footing. It may 
be urged that, as there was at the death of 
the testator no person to take under the first 
series of limitations except Jotendromohun 
Tagore, and no person who came into exist- 
ence afterwards could in point of law so 
take, there was in law a '^ failure " of the 



estates at the death of the testator, which no 
subsequent event could afiect, and that the 
interest for life after the death of Jotendro^ 
mohun Tagore then became vested in 
Sourendromohun Tagore. I'he answer is 
that this argument proceeds upon the 
assumption that " failure or determination " 
means failure or determination in law, as if 
the testator contemplated that his will might 
be void in law, which, as to the limitations 
in question, save as to the possible efi*ect of 
a law against perpetuities, their Lordships 
see no sufficient ground upon the face of the 
will for supposing that he suspected. The 
true mode of construing a will is to consider 
it as expressing in all its parts, whether con- 
sistent witli law or not, the intention of the 
testator, and to determine upon a reading of 
the whole will, whether assuming the limi- 
tations therein mentioned to take effect, an 
interest claimed under it was intended under 
the circumstances to be conferred. 

If Jotendromohun Tagore should beget 
or adopt a son, and die leaving the son and 
Sourendromohun Tagore both surviving, 
either Sourendromohun Tagore (and after 
him his son) must take at once and enjoy, to 
the exclusion of the son of Jotendromohun 
Tagore, in spite of the will ; or the heir-at- 
law (who though in terms excluded from 
benefit '^ under the will," cannot be excluded 
from his general right of inheritance, with- 
out a valid devise to some other person) 
must enter and enjoy during the life of 
Jotendro's son, and of his issue male, 
actual or adopted, and Sourendromohun 
Tagore (or his son), if he succeeded, must 
succeed, not as a link in the special chain of 
succession framed to keep together the 
family estate, but iu turn with the heir-at- 
law whose intervention was not contemplated 
by the testator. 

If Jotendromohun Tagore were to die 
leaving power to adopt a son who was after- 
wards, in fact, adopted, Sourendromohun 
Tagore would eitlier enjoy absolutely to the 
exclusion of the son in spite of the will, or 
the heir-at-law would enter as before stated. 
Many other cases might be supposed in 
which the rights of Sourendromohun and 
those who claim after him, instead of form- 
ing part of a series of estates in successive 
devisees to fulfil the testator's intention by 
keeping up the estate and handing it on 
from one to another whilst there was a male 
representative of the selected line of limi- 
tation and descent, would become a fitful and 
uncertain enjoyment in turns with the heir- 
at-law, according to whether there was or 



Digitized by 



Google 



372 



Civil 



THE WRBKLT RKPORTBR. RfdingB. [Vol. XVIII. 



was not nnj person in existence who would, 
if by law lie could, have been a prior taker 
under the will. 

Tbeir Lordships reject the conclusion 
either that the testator meant to give an 
uncertain interest of so strange and shifting 
a character, or that there was an intention 
to give an absolute estate to precede the 
prior estates, in the event not appearing to 
iinve been contemplated by the testator of 
the prior estates being void in law. Their 
Lordships understand *^ failure or deteimi- 
natiou " to mean '^ failure or determination " 
in fact of an estate or estates which the 
testator considered sufficient in law, and 
thtit these limitations over were in the 
scheme of this will intended to follow the 
cre;»tion of the prior estates of inheritance 
and must full therewith. 

Their Lordships are thus of opinion that 
a life-interest has been created in Jotendro* 
iiiohuu Tagore, and that the estates of 
inheritance and subsequent estates or inter- 
ests attempted to be created by the will 
have failed. 

The deciiiion of the rights in the reol 
estate involves the personalty settled there- 
with, which calls fur no further remark. 
There is, however, left the question how far 
the per^oualty not settled with the reality, 
but to be made into a distinct fund by the 
will after the legacies and annuities had 
been disposed of, ought to be dealt with ;— 
whether the bequest of the corpus is void, 
or whether the interest is to be enjoyed by 
the tenant fur life so long as he can enjoy 
the realty. 

The gift of the personalty, or rather of 
the fund in money and securities for money 
into which the personalty was to be convert- 
ed after the fulling in and satisfaction of the 
legacies and annuities, was held absolutely 
void in the High Court (Appellate Juris- 
diction). The Chief Justice rejected the 
words ''or persons" as insensible, because 
only one person could take the beneficial 
interest in the realty at the same time, 
and he treated the gift of the fund of 
money and securities for money as a gift of 
the corpus to an uncertain person who might 
be one of those who for failure of the estate 
in tail male cannot take the realty. Mr. 
Justice Noiman declined to reject the words 
''or persons," and he suggested amongst 
others the construction that the person then 
in possession and his successors should take 
the entire income and profits without deduc- 
tion, but he leant to the alternative that it 
was uncertain whether the testator meant to 



make an absolute gift or only to give Uie 
interest in succ^sion, reddendo singula 
singulis^ and upon this ground he concurred 
in holding the gift to be void. The decree 
gives Jotendromohun Tngore the surplus 
of the interest remaining in the hands of the 
trustees after payment of the legacies and 
annuities, and excludes him and his succes- 
sors from any right to the subsequently ac- 
cruing interest, which is hardly consistent. 
The intenti<»n of the testator, however, 
appears sufficiently clear to give effect to all 
the words as follows, viz^ that the surplus 
in the bands of the trustees, and the subse- 
quently accruing iuterent of the personal 
fund, is to go in the same line and to tlie 
same "person or persons" as were in succes- 
sion to take tt beneficial interest in the realty 
in the same manner as the rents of the 
realty. The words " or persons " instead of 
being rejected as inconsistent with a gift of 
the corpus, ought rather to be taken as con- 
clusive to show that the intention was to 
benefit persons taking success! velj, render- 
ing to each his sliare of the interest. The 
word " persion " in the singnhir is used in 
the clauses directing a conveyance of the 
real estate, although the conveyance was to 
be for the benefit of all the pei*sons taking 
successively, because there was only one 
conveyance to be made for the benefit of all. 
The words " or pei-sons " in the plural were 
proper in the clause directing the trustees, 
not to convey, but to stand '* possessed of 
and interested in the trust moneys and 
securities, and the interest, dividends, and 
the annual proceeds thereof in trust ^ 
absolutely for the person or pei-sons entitled 
under the limitations, &c., to the beneficial 
or absolute enjoyment of the real property. 
And the use of the plural shows that one 
person was not to take all, but that several 
persons were to take, and they could only 
take in succession under the limitations in 
the will. The words "absolutely" and 
" absolute" are used not to indirate tliat tlie 
whole was to go over together, but that it 
was to be enjoyed free from the charges m 
respect of legacies and annuities. No persou 
could be entitled to the "absolute" enjoy- 
ment of the real property under the will in 
the largest sense, and " absolute " is classed 
by the will with " beneficial," so as to have 
a distinct meanmg as applied to each holder, 
whether for life or in tail male. The result, 
in their Lordships' opinion, is that after the 
legacies and annuities fall in and are satis- 
fied, the intention was to establish a trust of 
a fund, consisting of mouey aud seciuritiee^. 
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Uie interest of which should .be pnid to the 
person or persons for the lime being succes- 
sivelj entitled to the rents of the real esttite, 
tlie corpus remaining otherwise undisposed of. 
In this respect the decree ought, in the 
opinion of their Lordships, to be varied, and 
ft declaration made of the right of Jotendro- 
m)hun Tagorci not only to the surplus 
interest of the personalty until legacies and 
annoities fall In and are satisfied, but also to 
Che interest of the personalty after such 
falling in or satisfaction. 
- As to the plaintiil's claim to maiiitenance 
their Lordships adopt the conclusion arrived 
at in the High Court. Witiiout euiering 
into the general question as to how far the 
testamentary power as to ancestral pro|)erty 
can supersede the claim to maintenance, it 
is enough to say that tiie claim in tiiis case 
must be sustained, if at all, upon the footing 
that the marriage gift ought to be rejected. 
•The plaintiff admits a marriage gift of his 
lather of real property, producing at the 
time Rs. 7,000 per year, which prima Jacie 
is an adequate maintennnce. He does not 
state tlie present income. His averment of 
its insufficiency is not that it is in fact 
•unreasonable or inadequate, but only that it 
is insufficient *' considering the aihount and 
▼alne of the said Prosonocoomar Tagore*8 
property." 

The amonnt of the property, doubtless, is 
an element in determining the sufficiency of 
a maintenance, but it cannot he regarded as 
the criterion. Other circumstances, and 
even the position or conduct of the claimant 
(speaking generally and not of the pnrti« 
inilar claimant), may reduce the maintenance. 
If the plnint were considered well founded 
ia this respect, a son not provided for might 
compel a frugal father, who had acquired 
large means by his own exertions, to allow 
a larger muititenance than he himself was 
satisfied to live upon, and than children 
living as part of his family must be content 
with. The only question raised, therefore, 
js whether the obligation, moral or legal, of 
-the father to provide a reasonable mainten- 
ance for his Aon, is satisfied by a marriage 
gift of a prim& facie adequate income, and 
their Lordships tire of opinion that such a 
,gifi is in its character obviously a provision 
^fbr maintenance which ia this case must be 
rc^rded as sufficient, and in res^iect of 
which the plaintiff has laid no foundation for 
furtlier inquiry, either in law or fact. 

The plaintiff's claim to an account must 
Df xt be considered. He takes nothing under 
ilie will. As heir-at-law he is entitled to 



so much of the inheritance in the real and 
personal property as is not exhausted by the 
valid provisions of the will, and he is entitled 
to the protection of the law to keep that 
inheritance intact until he comes into its 
enjoyment. He hss averred upon informa- 
tion and belief that the trustees '' against the 
directions contained in the will" sold 
securities for money consisting of Govern- 
ment pa(>er, '' out of the corpus of the estate 
of the said testator and have improperly ap- 
plied the proceeds thereof." Issue was taken 
by the trustees upon this averment. Id the 
High Court (Original Ordinary Civil Juris- 
diction) Mr. Justice Pliear considered this 
statement of the plaintiff insufficient, because 
^the trustees and ex<»cutors are distinctly 
empowered by the will to pay debts and 
legacies out of the personalty, and the selling 
of th6 Government paper, of which the 
plaintiff complains may, as far as anything 
goes which is stated by the plaintifi, have been 
effected for that purpose." The High Court 
(AppelUte Jurisdiction), however, directed 
an account, thinking that an averment upon 
*' information and belief" was sufficient as 
to a fact within the defendants' knowledge, 
and not within the plnintifTs, and that the 
statement as to the sale being ''against the 
directions contained in the will," and of the 
proceeds being "improperly applied," was 
inconsistent with a due performance of the 
trust. In this latter view their Lordships 
concur, and hold that the pluimiff is entitled 
to the account decreed. Whether any 
further relief should follow must be decreed 
by the High Court upon the result of the 
account when taken. 

Upon the question whether or not there 
ought to be made a declaration, beyond a 
mere expression of opinion, as to the rights 
of the parties after the life-interest of 
Jotendromohun Tagore, their Lordships are 
of opinion tliat such a declnraiiou ouglit to 
be made. This case is distinguishable from 
Lady Lan{rdale v. Bri^rgs (8 DeGex Mac- 
nughten and Gordon, 391), where it was laid 
down that, generally sptfsking, it is not 
according to the course of the Courts in 
England to declai*e future rights, and it falls 
within the exceptions there contemplated as 
possible, in the judgment of the Lord 
Justice Turner, page 428 ; because ali the 
existing parties iuterestnd are iu Court, and 
it is impossible to decide the case without 
considering the whole scope of the will, and 
arriving at judicial conclusions as to the 
rights of each of the parties thereunder, 
which judicial conclusions, so far as they 
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dispose or may dispose of t>ie rights of 
those parties, ought to be incorporated in 
the decree. 

As to costs, considering that the important 
questions litigated have arisen from the 
novelty and difficulty of tlie yriil, their 
Lordships are of opinion that the costs as 
between attorney and client of all parties io 
the Lower Court upon appeal to the High 
Court (Appellate Jurisdiction) and of the 
appeals to Her Majesty in Council ought to 
be paid out of the estate, taking first the 
corpus of the personal or moveable estate, 
and that future costs ought to be reserved 
until the taking of tlie account, and be then 
dis(>osed of by the High Court. 

Their Lordships will therefore humbly 
recommend to Her Mnjesty that the decree 
of the High Court (Appellate Jurisdiction) 
be in part affirmed and in pnrt varied, and 
that additional declarations of the rights of 
the parties should be made as follows, that is 
to say, that the said decree be affirmed so 
far as it orders that the decree of the Lower 
Court in its ordinary civil jurisdiction be 
reversed, and that the plaint in this suit does 
show a cause of action, and that thoi testator 
died intestate as to certain portions of his 
property, and that part of the testator's im- 
moveable properly was ancestral estate, and 
that he had a right to dispose thereof by 
will, and that the plaintiff is not entitled to 
any maintenance from the estate of the tes- 
tator, and that the plaintiff is entitled to an 
account as directed by the decree of the High 
Court (Appellate Jurisdiction), and that as to 
the residue of the said decree that the same 
be vai*ied, and the following order and decree 
substituted for the same, that is to say, that 
the defendant Jotendromohun Tagore is 
beneficially entitled to a life-interest under 
the said will in the real or immoveable pro- 
perty, and also in the personal or moveable 
property vested in the trustees therein men- 
tioned, and directed to be conveyed or con- 
verted into a fund respectively, subject ^to 
the payments therein directed to be made, 
and to the provisions of the will not hei*eby 
declared to be void, and also until the 
legacies and annuities fall in and are satis- 
fied to receive Bs. 2,500 per month out of 
the net rents of the real or immoveable pro- 
perty, and also the surplus rents of the same 



and the unexpended surplus of the interest, 
dividends, and annual profits of the personal 
or moveable property which from time to 
time remain unexpended after the payments 
by the will directed to be made thereout, and 
also that subject to the trusts for payment of 
the legacies and annuities, the said Joten« 
dromohun Tagore is beneficially entitled for 
his life to use and enjoy the library, car- 
riages, horses, farmyard, furniture, jewels, 
gold and silver plates, and other articles be« 
longing to the said testator, except tlie 
jewels, household furniture, and other arti- 
cles which, at the time of the testator's 
death, was or were in the personal use 
of any member of the testator's family, 
which by the will are not, or were not to be 
collected, or got in, or sold by the said tros* 
tees and executors, and that the limitations 
in tail male and subsequent limitations in the 
said will respectively have failed and are 
void, and that, upon the failure or determin- 
ation of the life-interest of the said Joten- 
dromohun Tagore, the plaintiff, subject to 
the provisions in the said will not hereby 
declared to be void, is entitled, as heir-at-law 
of the said testator, to the real and personal 
property in respect of the receipt and enjoy- 
ment of which the said life-interest is declar^ 
and that upon the expiration of the said life- 
interest and subject to any trust not hereby 
declared void, the beneficiol interest in the 
said real and personal property is vested in 
the plaintiff as such heir-at-law ; and thai 
the case be remitted to the Lower Court, 
with a direction that it shsll try the seventh 
issue,* and return its finding thereon, with 
the evidence to the High Court (Appellate 
Jurisdiction), and that the costs of the 
parties respectively in the Lower Court, of 
the appeal to the High Court (Appellate 
Jurisdiction) and the costs of the several 
appeals to Her Majesty in Council, be taxed 
ns between attorney and client, and paid out 
of the estate, taking first the corpus of the 
personal or moveable property, and that the 
future costs, if any, be reserved and disposed 
of by the High Court (Appellate Juris- 
diction) upon the taking of the account by 
that Court directed. 



*In the decree, as printed, erronooasly called tlie 
sixth issue. 
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The 6th August 1872. 

Present : 

The Hon'ble H. V. Bayley nnd Dwarkanath 
Milter, Judges, 

Hindoo Law — Joint Family — Inheritance — Dw- 
gualification — Exclusive Possession — Onus 
Probandi. 

Cose No. 387 of 1872. 

Special Appeal from a decision passed by 
the Judge of Mymensingh^ dated the 
\Oth October 1871, affirming a decision 
of the Additional Subordinate Judge of 
that district^ dated the 7th July 1870. 

Chunder Monee Debia (DefeDdant) 
Appellant, 

versus 

Kriflto Chunder Mojoomdar (Plaintiff) 
Respondent. 

Baboo Nullit Chunder Sen for Appellant. 

Baboos Mohinee Mohun Roy and Issur 

Chunder Chuckerbutty for Respondent. 

K K died, leaving a widow (A), three sons (R, K, 
and P), and a daughter (W). R and K died unmarried, 
and P, who survived them, left a widow (C M). W's son 
K C sued C M for 6 annas 16 gundas ot the joint 
family esUte. One of the pleas raised for the defence 
was that the sons R and K were disqualified from in- 
heriting, and 1 anna 15 gundas was claimed as the ex- 
clusive property of defendant's husband under an alleired 
gift, ^ 

Held that the presumption of Hindoo law was against 
the allied disqualification, and H and K having an 
admitted right to succeed, it was for the defendant to 
prove by positive evidence that they did not succeed by 
reaaoQ of the said disqualification. 

Hkld that as the whole of tlie disputed share was found 
in the possession of the joint family even after the death 
of P, it was for defendant to prove the alleged gift. 

Bayley, J. — I think this special appeal 
must be dismissed witli costs. The admitted 
fecis are these : — One Kistokinkiir had 
three sons, Rajkisaen, Kistonaih, and Prau- 
nath, and a daughter Wooma Sooiiduiee, 
whose son is the plaintiff iu this case. Kis- 
tokinkur left a widow named Auund Moyee. 
Rajkissen and Kiscouath died unmarried, and 
Prannath survived them both. The widow 
of Pranuath, Chunder Monee, is the defend- 
ant in this case. 

The plaintiff sued for 5 annas 15 gundas 
of the property in suit as the daughter's son 
of Kistokinkur. 

Certain pleas were raised as <o one of ihe 
two sons of Kistokinkur being insane, and 
the other deaf and dumb, but these pleas are 
not pressed before us, and it is clear there is 
no evideuce to support them. 



It was also said that Chunder Monee 
was incapable of inheriting having been 
afflicted wiih leprosy, but this objection also 
needs no further remork than this that it has 
been found as a fact that she had performed 
expiation for the disease. Tliis objection 
also is not seriously pressed. 

The first Court gave the plaintiff a decree 
for two-third share of the property. 

The Lower Appellate Court has affirmed 
that judgment. 

Ou the question of possession and limita- 
tion, both the Courts held that there was 
clear and trustworthy evidence that the pro- 
perly was in the joint possession of the 
family, and that limitation did not therefore 
apply. They have also held that the special 
plea set up by the defendant as to Pran- 
nath's share being increased by 1 anna 
lo gundas by purchase was not made out. 

In special appeal, it is urged that the onus 
of proof as to the disqualification of Rajkissen 
and Ki^tonath was wrongly put upon the 
defendant. 

On this point, it may be as well to observe 
that the onus of proof was not entirely put 
upon the deft^ndant. The Lower Appellate 
Court has gone through the whole evidence 
on the record, witness by witness on both 
sides, regarded their position with reference 
to the parties to the suit and their respecta- 
bility, and come to the conclusion that '* the 
*' witnesses for the plaintiff are certainly 
" more respectable and reliable." 

The second plea is of didqualification. It 
was raised by the defendant and is altogether 
a speciid plea, and in a Hindoo family, which 
has been found to be joint and undivided, the 
presumption would be against the disqualifi- 
cation until it is rebutted by evideuce. Here 
the evidence signally fails to rebut that pre- 
sumption. 

It is then pleaded that it was for the 
plaintiff to prove the extent of Kistokin- 
kur's share in the disputed talooks. The 
plaintiff relies on the judgment in a contribu- 
tion suit brought by himself and the present 
defendant as plaintiffs, and in which it was 
held that the ancestral share of the plaintiffs 
was 5 annas 15 gundas. The kubooleut also 
says that the lauds were the poitric (paternal) 
lands of Prankissen. 

There is then the evidence of the defend- 
ant's pooroliit, Ramnath Chuckerbutty, who 
was called by the plaintiff, but who still stood 
in the relation of poorohit to the defendant. 
He said that the share of Kistokinkur was 
5 annas 15 gundas. Upon these facts the 
Lower Appellate Court was quite justified in 

54 
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coming to a condusioa in favor of the 
plaintiff. 

I would also add that the presumption of 
Hindoo law starts the plaintiff's case. It is 
said that Prannath's share of 4 annas was 
raised to 5 annas 15 gundns by transfers 
under certain hebbas, but there is no evidence 
produced in favor of the hebbas, so that not 
only has the plaintiff proved his case by the 
evidence he produced, but the defendant has 
given no evidence to rebut the case started 
by the plaintiff. 

On the whole I would dismiss this special 
appeal with costs. 

Mitter^ J. — I am of the same opinion. The 
first ground urged in special appeal is mani- 
festly untenable. It is admitted that Rajkis- 
sen and Kistonath had a right to succeed 
Kistokinkur, and it was therefore for the 
defendant to prove by positive Evidence that 
they did not succeed to their father's estate 
by reason of the disqualification alleged by 
her in her written statement. 

The second ground also must fail. The 
plaint in the contribution suit shows that 
the whole of the 5 annas 15 gundas in dis- 
pute was in the possession of the joint family 
even after the death of Prannath. Under 
these circumstances, it was clearly for the 
defendant to show by satisfactory evidence 
that the 1 anna 15 gundus, out of the 5 annas 
15 gundas claimed by her upon the ground 
of the alleged gift to her husband, did really 
belong to her husband as his own exclusive 
property, and not as part and parcel of the 
joint estate. This she has failed to do ac- 
cording to the judgments of both the Lower 
Courts, and those Courts were therefore fully 
justified in awarding to the plaintiff a decree 
for two-thirds of the entire 5 annas 15 gundas 
involved in this suit. 



The 7th August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge, 

Rent Suit by Co'sharer— Objection --Special 
Appeal, 

Applicatiofi for the admission of a Special 
Appeal from a decision passed by the 
Judge of Tirhoot, dated the 9th April 
1872, reversing a decision of the Moon- 
siff of Darbhangahf dated the 13M 
December 1871. 



Nanoo Roy (Defendant) Appellant^ 

versus 

Joomuck Lall Doss (Plaintiff) Respondent, 

Baboo Lukhee Churn Bose for Appellant. 

No one for Respondent. 

In a suit for rent, the objection that the plaintiff coold 
not sue without the co-sharers joining him, which did 
not go to the merits of the case, was not allowed to be 
taken for the first time in special appeal. 

Couch^ C.J. — With regard to the first 
objection, no such question appears to have 
been raised in the defence in the first Court. 
If the defendant had objected that the plain- 
tiff was only entitled to a share and could 
not sue without the co-shnrers joining, it is 
possible that the plaintiff might have shown 
a state of things which emitled him to sue 
without joining the co-sharers. The case 
has gone through both Courts, and now that 
objection is t«ken. It cannot be allowed to 
be taken now, because from its not having 
been taken at the proper time this Court has 
not before it the materials upon which it caa 
determine whether it is a valid objection. 
We cannot iu special appeal eay that there 
has been any error iu this. If it had beea 
taken in the first Court it might have been 
met, or the Court might have allowed the 
other parties to be added or the suit to bo 
withdrawn with liberty to bring a fresh suit. 
The defendant is now seeking to set up a 
different kind of defence from what he did 
before ; and, moreover, according to the 
finding of the Appellate Court, which is the 
Court whose judgment upon the facts we are 
to take as the prevailing decision, it would 
seem that he is liable to pay a share of the 
rent to the plaintiff, and the objection that 
the plaintiff ought to have joined others 
with him is not oue which troes to the merits 
of the case. It is not shown that the plain- 
tiff ought not to have his rent. The appli- 
cation must be rejected. 



The 14th August 18T2. 
Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Milter, Judges, 

Special Appeal— Incidental hnues—Ohaticalee 
Tenures— Mokururee Leases. 
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Case No. 1341 of 1871. 

Special Appeal from a decision passed by 
the Judge of Rhntigulpore, dated the l\th 
August 1871, affirming a decision of the 
Deputif Collector of that district, dated 
the ^\st May 1871. 

W. R. Davies (Plaintiff) Appellant, 

versus 

Debee Mahtoon and others (DefendaDts) 
Respondents, 

The Advocate-General find Bnhoos Romesh 
Ghunder Mitter and Kalee Kishen Sen for 
Appellant. 

Baboos Bhowanee Churn Dutt and Luckhee 
Churn Base for Respondents. 

In a suit for arrears of rent at enhanced rates, the 
fact that the Lower Appellate CJourt did not record any 
opinion upon a kubooleut which was only incidentally in 
i^sue, and which the first Court had found to be a fabri- 
cated instrument, was held to be not a valid ground of 
special appeal ; there having been no reason tx> suppose 
tliat the Lower Appellate Court had improperly ex- 
cluded the document from its consideration, or that the 
parties had not argued on it. 

Any presumption that there may be against the right 
of a gbatwal to grant mokururee leases cannot hold 
g«)od against such leases, when granted in good faith, 
for the clearance of jungle. 

3Utter, J. — The plaintiff in this case is the 
ijaradar of a zetnindaree in the district of 
Bhaugulpore, belonging to Rajah Leelanuud 
Singh. The defendant holds certain lands 
within that zemindaree, and the present suit 
was brought against him for arrears of rent 
at enhanced rates on account of those lands. 

It is admitted on both sides that the lands 
in question originally formed part of an 
ancient ghatwalee tenure which the plain- 
tiff says was resumed by his lessor, the 
Rnjab, under a decree of the High Court, 
bearing date the 22nd July 1865, passed in 
a suit instituted by the latter against the 
then ghatwal. The plaintiff further alleges 
that, on his taking possession of the mehal 
under the ijarah lease granted to him by the 
Rajah, the defendant executed a kubooleut 
in his favor, whereby he, the defendant, 
bound himself to pay a jumma of 96 rupees 
and odd annas for a period of one year, and 
that, on the expiration of the term fixed in 
that kabooleut, the plaintiff served the de- 
fendant with a notice of enhancement under 
the provisions of Section 13 Act X of 1859 
under which Act this suit was brought. 

The answer of the defendant is that the 
lands in question have been held by him and 
his ancestors for a long series of years at a 



fixed rental of 36 rupees per annum, under 
a raowrosee mokururee pottah, dated 28th 
Jeyt 1211 F. S., granted to his father by 
one of the former ghatwals for the clearance 
of jungle ; that the kubooleut relied upon 
by the plaintiff is not a genuine instrument, 
and that the plaintiff is not entitled to 
enhance the rent of the holding. 

When this case came before us on the last 
occasion, we sent it back to the Court of 
first instance for the determination of certain 
issues specifically laid down in our order of 
remand of that date. 

Both the Lower Courts have now decided 
that the plaintiff is not entitled to enhance 
the rent of the defendant's tenure. Hence 
this special appeal, in which the following 
points have been raised before us, viz. : — 

\stly. — That the Lower Appellate Court has 
committed an error in law in the investiga- 
tion of the cose, in that it has not expressed 
any opinion on the question relating to the 
genuineness or otherwise of the kubooleut 
relied upon by the special oppellant, although 
that question was distinctly raised before it 
by the memorandum of regular appeal. 

2ndly, — That the Lower Appellate Court 
is wrong in law in holding that the mokururee 
pot tab propounded by the defendant is a 
genuine document, there being no legal evi- 
dence on the record to warrant that finding ; 
and 

Zrdly. — That the Lower Appellate Court 
has committed an error in law in hold- 
ing, upon the mere fact of the plaintiff's 
lessor having received rent from the defend- 
ant for three years at the rate mentioned in 
the mokururee pot tab, that the said instru- 
ment has been ratified by the said lessor. 

The determination of the first point does 
not admit of much difficulty. The mere fact 
that the Lower Appellate Court has not 
recorded any opinion upon the kubooleut is 
not, in our opinion, a valid ground of special 
oppeal, there being no reason to suppose 
that the said Court has improperly excluded 
that document from its consideration, or that 
the parties did not argue on it. The kuboo- 
leut is not the direct foundation of the 
plaintiff's claim, and its genuineness was 
therefore only incidentally in issue, that is 
to say, so far as it bore upon the main ques« 
tion involved in the case, namely, the genu- 
ineness and validity of the mokururee pottah 
produced by the defendant. The first Court 
found in distinct terms that the kubooleut 
was a fabricated instrument, and it went to 
the length of recording in its judgment that 
the only witness who was produced to 
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support it, after the remand, was tntored Id 
its very presence by the plaintiff's agent. 
It is true that the Judge of the Appellate 
Court has not made any express refeieoce 
to this point in his judgment. Bat taking 
that judgment as a whole, and bearing in 
mind the emphatic language in which it 
confirms the judgment of the first Court, wo 
see no reason whatever to tliiiik tlint the 
special appellant has been in any way pre- 
judiced by the omission he complains of. 
The Judge says : — "I see no reason whatever 
for questioning the validity of the mokururee 
pottah which I find as a fact is a genuine 
document." These words leave no doubt 
in our mind that the question relating to the 
genuineness of the kubooleut which was 
involved in the main issue as to the validity 
or otherwise of the mokururee title set up 
by the defendant has not been overlooked 
by the Judge. 

The second ground seems to be equally 
untenable. There was in our opinion ample 
evidence to warrant the Lower Appellate 
Court in finding that the mokururee pottah 
is a genuine document. It purports to bear 
date so far back as the 11th of Falgoon 1211, 
and it would therefore be unreasonable to 
expect it to be proved by the direct testi- 
mony of any living witnesses. There is 
nothing suspicious either in the nature of the 
transaction or in the actual conditiou of the 
document itself. It has been produced from 
the proper custody, that is to say, from the 
custody of the person who claims title under 
it, namely, the defeudunt ; and if further 
evidence is necessary to prove such an 
ancient deed, we have got the testimony on 
oath of the defendant himself, a man of 65 
years of age, who swears that it was granted 
to his father for junglebooree purposes be- 
fore the dawn of his rec(»llection, and that 
he himself has been in possession of the 
lands covered by it at the fixed rate men- 
tioned therein for the last thirty years. 

The third objection is one of considerable 
difficulty; but after giving to it our best and 
most careful consideration, the conclusion 
we have arrived at is that it also must fail. 
The plaintiff puts his right to enhance solely 
and exclusively upon the theoretical argu- 
ment, namely, that a ghatwalee tenure being 
by its very nature a service tenure, a ghat- 
wal must be presumed to have no right to 
grant any mokururee leases, at least such as 
can bind the zemindar or his legal repre- 
sentatives after the resumption of the parent 
tenure itself. But without expressing any 
final opinion upon this propositioUi consider- 



ed in the general form stated above, we do 
not think that the presumption holds good 
asrainst mokururee lenses granted iu good 
faith for the clearance of jungle, like the one 
under our consideration. The ghatwalee 
sunnud has not been produced, nor has it 
been suirgested that there was any express 
stipulation between the original grantor and 
grantee to the efieot that the latter should 
not grant any mokururee leases even for the 
clearance of jungle. The defendant and his 
predecessors have been in possession of the 
lands in question at least since the year 1803, 
and during this long interval of time neither 
the plain tifi^s lessor nor his predecessors ia 
title ever raised any objection to the validity 
of the mokururee grant, or to the power 
of the ghatwal to make it The Deputy 
Collector, who tried the case in the first 
instance, says in his judi^ment that from time 
immemorial the ghatwab in that part of the 
country have largely exercised the power of 
granting such leases for the clearance of 
jungle, and that the necessity for granting 
them arose from the combined influence of the 
extremely jungly character of the district, 
a considerable part of which is still covered 
with primeval forest, and of the unwilling- 
ness of persons to undertake the clearance of 
jungle lands at the risk of their capital, and 
even of their lives without the prospect of 
enjoying those lands from generation to 
generation at fixed i*ates being secured to 
them as a compensation for the sacrifices they 
have to make. It is true that there is no 
direct evidence on the record of this case to 
support the above facts, but those facts being 
matters of public notoriety, the Deputy Col- 
lector was fully warranted in adopting the 
view he did on the authority of his owa 
local experience and knowledge. The crea- 
tion of these junglebooree leases, therefore, 
particularly in the ghatwalee parts of the 
district of Bhaugulpore, arose from a para- 
mount necessity ; and as such leases were 
doubly beneficial to the zemindar, not only 
because of the clearance of the particular 
lands covered by them, hut also because of 
the consequent security which such cleara*ice 
afforded to him in the enjoyment of the other 
lands appertaining to his zemindaree, the con- 
duct of the predecessors of the plaintiff la 
not taking any steps either to prohibit or to 
protest against the granting of such mokur- 
uree leases, when taken along with the other 
facts and circumstances previously referred 
to, is good and sufficient evidence from whioh 
it can be reasonably inferred that, down to 
the iostitutioQ of this suit, it was understood 
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between all the parties interested in the lands 
in question that it was within the compe- 
tency of the ghatwal to grant the lease now 
before us for the clearance of jungle. 

This distinction in favor of leases granted 
hon&fide for the clearance of jungle is fully 
supported by the policy adopted on the sub- 
ject by the Indian Legislature down to the 
passing of Act XI of 1859. Up to that 
dftle, even an auction-purchaser at a sale for 
arrears of revenue, whose title is one of the 
highest recognized by our law, oould not 
interfere with the rights of persons holding 
leases for the clearance of jnugle, as may b^ 
seen from the various sale laws passed before 
the promulgation of that Act. Under this 
state of facts, we do not think that this is a 
case in which the plaintiff can ask us to set 
aside the long stnndiog mokururee title of 
the defendant merely upon the ground that 
the person who ereatad that title was a 
ghatwal. It may be that the Judge was 
wrong in finding that the plaintiff's lessor 
had ratified the defendant's mokururee title 
merely upon the ground that he had received 
rent for three years at the rates mentioned in 
the pottah. But we do not think it neces- 
sary in this case to express any final opinion 
on that point. It is enough for the purposes 
of this judgment to say that the nature of 
ihe lease, — the uninterrupted possession for 
no less than 69 years held under it,-^the 
condition of the district in which the lands 
covered by it are situated, — the obsenrity still 
hanging about the precise nature of the 
ghatwalee tenures of that district, regarding 
which no legislative enactment has yet been 
passed, — and lastly, the total absence of any 
objection or protest on the part of the 
plaintiff's lessor and his predecessors against 
the creation of such tenures which appear 
to be pretty numerous in that part of the 
country, are in our opinion sufficient to raise 
a strong presumption in favor of the validity 
of the mokururee title set up by the defend- 
ant ; and as that presumption has not been 
rebutted by anything on the part of the 
special appellant, beyond the theoretical 
argument above referred to, we think the 
Liower Courts were right in dismissing his 
aait. The niere fact that the Judge's deci- 
sion is based upon a narrower ground than 
that which is really warranted by the cir- 
cumstances of the case,' is not in our opinion 
a valid ground of special appeal when we 
find that the conclusion arrived at by the 
Judge is substantially correct 

We do not think it necessary to express 
any opinion upon the other ground mentioned 



by the Judge^ namely, that t|ie tenure in 
question is protected by Section 4 Act X 
of 1859* That ground was abandoned by 
the defendant in the Court of first instaDce, 
nor was it pressed upon us during the hear- 
ing of thil appeal. 

For the above reascms, we dismiss this 
appeal with costs. 



The 26th July 1872. 

Present : 

The Hon'ble Sir Richard Conch, Kt.y Chief 
Justice, and the Hon'ble W. Markby, 
Judge. 

Cominiction (of Conveyance) — Right of Way^» 
Obstruction — Injunction, 

Appeal from the judgment of the Hon^ble 
A. G. Macpherson, exercising the ordi" 
nary original civil jurisdiction oj the 
High Court, 

Mudden Mohun Sen (Defendant) Appellant^ 

versus 

Cbunder Coomar Mookeijee and others 
(Plaintiffs) Respondents. 

Mr, Kennedy and Mr, Lowe for the 
Appellant. 

The Advocate-General and Mr. Branson 

for the Respondents. 

Where, upon the construction of a conveyance, the 
plaintiffs were considered to have ac(^uired, not a right 
in the soil of a passage, but only a right of way over it, 
HBLD that they were only entitled to complain of any 
acts of the defendant which obstructed them in the en- 
joyment of that right of way, and to an m junction 
against future obstructions, and that the use of doors, 
opened out by the defendant from his house into the 
passage to clean privies, was a serious obstruction to 
the use of the plamtiffs* right of way. 

The facts of the case will appear from the 
following judgment of the Lower Court :«-^ 

Maepherson, J. — Without saying that I 
conil^er the plaintiff's case to be a very 
meritorious one, I think that he is entitled 
to my judgment. The question is whether 
the plaintiff has a right to prevent the de- 
fendant from using certain doors which he' 
has lately made opening on to a lane, the right 
of property in which-M>r at any rate the 
right of exclusive user of which— is claimed 
by the plaintiff and certain other persons 
who own property lying off Bulloram Day 
Street, behind the front row of houses which 
actually abut on the street. The plaint- 
iff's property (on which his dwelling-house 

55 
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stands) was originally part of a larger parcel 
of land which belonged to one Gooroo Churn 
Sen, and which ran ap to and abutted upon 
the defendant's premises. Gooroo Churn Sen 
divided his land into lots and sold it to dif- 
ferent purchasers : and he reseryeda portion 
of land, six feet wide, along the western 
side of the defendant's premises, to be used 
as a lane by which the plaintiff and the 
other purchasers of the inner lots should 
have the means of access to and from BuUo- 
ram Day Street. The defendant seems, like 
the plaintiff, to have a right of way over this 
lane, he being the purchaser of one of the 
lots which belonged to Gooroo Churu Sen, 
and which is marked in the map before me 
as C ; but the defendant's premises which 
are the subject of this suit do not abut upon 
this lot C, aud are held under a totally dis- 
tinct title (not through Gooroo Churn Sen 
at all). 

It is to be remarked that the defendant in 
the conveyance (of the land C) which he got 
from Gooroo Churn Sen has, so fur as I can 
see, no express right of way or otherwise 
over this lane reserved to him : for the only 
lane which is mentioned in the deed is the 
smaller lanein the immediate vicinity of the lot 
C and leading into this larger lane, the subject 
of the present suit. The plaintiff, on the other 
band, has this lane expressly reserved to him 
and the other purchasers. The plaintiff got 
two deeds of conveyance from Gooroo Churn 
Sen. Tlie first (of March 17th, 1863) is 
an English deed, and after describing the 
lane says: — " Which two passages the said 
** Gooroo Churn Sen hath granted aud al- 
*Mowed and doth hereby gront and allow 
'* as the passage for the said Chunder Coo- 
" mar Mookeijee, his heirs, representatives, 
" and assigns, and all others, the purciiasers of 
'* the northern portion of the snid pieces of 
** land." The second (of the 27th of July 
1863) is a Bengolee bill of sale of a very 
small parcel of land: and referring to (!iis 
lane, it continues to the following effect: — 
'' No one shall be able to throw sweepings 
''and filth on the said road or make it 
'* unclean. If any one does at any time act 
" thus, yon will deal with him according to 
« law." 

Until last year the lane had no doors open- 
ing upon it from the defendant's premises, 
but recently the defendant has made three 
new doors, which open on to the lane. Two 
of them are used for the purpose of clean- 
ing two privies which the defendant has on 
his premises : and the third is a door used 
by the defendant and his servants as a- means 



of access to the lane. The plaintiff com- 
plains of these doors as a nuisance and as an 
infringement of his rights. He says, and I 
have no doubt truly, that the having the 
privies cleaned in this manner is a great 
annoyance to himself and the other occupants 
of the inner lots who have the right to use 
the lane : and he declares that the lane at the 
time when the privies are being cleaned be- 
comes almost impassable. It seems to me 
that the plaintiff has sufficient title in the 
soil of the lane to entitle him to insist on the 
lane being kept in the same state as hitherto t 
and that he has a right to prevent the de- 
fendant from making new doors on to the 
lane, and to restrain him from using these 
doors which have been made. The lane ie 
not a public lane, and I do not think that 
even if he has the same right to use the lane 
that the plaintiff has, the defendant has there- 
by acquired any right which enables him fa 
clean his privies by means of these new doors, 
or to open new doors by which he and bis 
servants may have access to the lane. 

I do not consider that the plaintiff is en- 
titled to an injunction restraining the defend- 
ant from throwing filth, or from permitting 
water to flow into the lane. No sufficient 
case of throwing filth has been made out, and 
the acts spoken to are but of small importance. 
Water apparently did flow from the privy on 
to the lane: but that has now altogether 
ceased. I think however, the plaintiff has 
a right to complain of the cleansing of the 
privies as a substantial nuisance. 

An injunction will issue restraining the 
defendant's servants from using any of the 
three doors or openings complaiued of. I do 
not think that the plaintiff has proved any 
substantial pecuniary damage, and therefore 
I shall give him Rs. 25 by way of nominal 
damages, with the costs of this suit on 
scale No. 2. 

Against this order the defendant appealed 
for the following reasons : — 

First. — For that the learned Judge held 
that the plaintiffs had properly in the soil of 
the lane in the plaint mentioned, whereas he 
ought not so to have held. 

Second.—For that the learned Judge held 
that the defendant had not any property io, 
or right to, the soil of the said lane, wherens 
he ought not so to have held. 

Third. — For that the learned Judge held 
that the defendant had no right to make 
openings in the wall of his house abutting 
on the said lane, whereas he ought not so to 
have held. 
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Fourth. — For that the learned Judge held 
that the plaintiffs had a right to restrain the 
use by the defendant of certain openings 
from bis house leading into the said lane, 
wfaereae he ouglit not so to have held. 

Fifth. — For that the learned Judge, at the 
suit of the plaintids, granted an injunction to 
restrain the use by the defendant of the 
openings in the plaint mentioned in the pre- 
mises of the defendant into the said lane, 
whereas he ought not to have granted such 
injunction in this suit. 

Sixth. — ^For that the learned Judge held 
at the suit of the plaintiffs that the defend- 
ant bad no right to have the privies in the 
plaint mentioned emptied by currying ont 
the contents thereof through the siiid lane, 
whereas he ought not so to have held in this 
suit. 

Seventh. — ^For that the learned Judge 
made a decree in favor of the plaintiffs, 
whereas he ought to have dismissed the suit 
with costs. 

Eighth. — For that the learned Judge held 
that the defendant had not any right of way 
in, along, or over the said lane from his 
house, whereas he ought not so to have 
held. 

Mr, Kennedy. — The question is whether 
the plaintiffs have such a right or interest in 
the soil, or such an easement over the lane 
as to give them a right to say that the de- 
fendant shall not use it, or whether the 
plaintiffs bare any right in the soil at all. 
When your Lordships see the judgment, it 
will appear qnite plain that, except the pass- 
ing along the lane in a reasonable way, 
amongst others by persons who were in the 
defendant's house, there has been in truth no 
obstruction of which the plaintiffs complain. 
It is clear that the intention of the parties 
at the time of sale was that the vendor should 
set apart this particular lot as a passage for all 
the purchasers. That being so, what possible 
reason could the plaintiffs have to come in 
and object to another person using that right 
of way in a manner which did not affect them ? 
In Hill V. Tupper (2 Hurl. & Colt., 121), 
where an incorporated Canal Company by 
deed granted to the plaintiff the sole and 
exclosive right or liberty of putting or 
using pleasure boats for hire on their 
canal, it was held that the grant did not 
create such an estate or interest in the plain- 
tiff as to enable him to maintain an action in 
his own name against a person who disturbed 
his right by putting and using pleasure boats 
for hire on the canal. There is nothing in 
Ihe ioaftrument in the present case to suggest 



a sole and exclusive use in the plaintiff or in 
the plaintiff and the other persons who were 
the purchasers of the northern portion of the 
lane. The object of the instrument was to 
set apart a passage by which the purchasers 
might have had access to their purchases ; 
but it would of course have been safer and 
better and wiser to have that set forth in 
their titles. [CoticA, C.J. — Macpherson, J., 
seems to think that there had been that which 
would have amounted to an interference with 
the enjoyment of that right.] Macpherson, 
J., has expressly stated that the plaintiff has 
not proved any pecuniary damage, but gives 
only nominal damages, thereby declaring that 
there had been no actual interference. [ The 
Adhocate-GeneraL — What were the damages 
given for but for the interference?] \^Marhby^ 
J. — In that case of Hill v. Tupper, was it 
found that the grantee had a right to the 
easement ?] Yes. There is in fact nothing 
to show that one person shall say to another, 
you have no right to go over certain land 
with which I have no connection. Pollock, 
G. B., said, that the law would not allow such 
a right; and Martin, B., added, that " in order 
'* to support this action, the plaintiff must 
''establish that such an estate or interest 
'' vested in him that the act of the defendant 
*^ amounted to an eviction.^* That, I think, 
is the real test. Unless your Lordships come 
to the conclusion that the language of the 
deed was such as to vest the actual soil in 
the plaintiff, so that he could maintain an 
action of trespass for the infringement of the 
incorporeal right, the act of the defendant 
amounted to an eviction. In Hill v, Tupper 
there were negative attempts to prevent the 
user by other persons than the grantee of the 
easement. But in this case the instrument 
is nothing more than an ordinary grant of a 
right of way. It is a question whether it does 
not amount to a dedication of the way to the 
public. The action is not one by the owner 
of the soil, but by a third person, the grantee 
of the right of way. I am unable to under- 
stand the principle upon which such an 
action could be supported. I never heard of 
any action by the owner of an easement 
against another person for using the same 
easement where it did not operate as an ob- 
strnction to him. I think the Court below 
has ruled that there has not been such 
an obstruction, and I do not see how the 
mere circumstance of the house abutting upon 
the land could be such an obstruction. The 
decision of the learned Judge ordering us 
not to use the doors in question is a decision 
that cannot be supported. Our going into 
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our own premises caQuot amount to an ob- 
struction to the plaintiff's due enjoyment of 
his easement. Mr, Kennedy here referred to 
the evideoce to show, amon^ other things, 
what construction the plaintiff's vendor put 
on the deed. [ Couch^ C,J, — He is not the 
person to construe the deed.] He was a 
person who could very well tell what he was 
doing. [CoacA, C.J. — According to your 
argument, all the public might use it so long 
as they did not annoy the plaintiff.] There 
is no power to stop them in any body but 
Gooroo Churn Sen. It is quite certain 
that he might, at any time after the grant 
to the plaintiff, have made a complete dedica- 
tion of the lane to the public. He entered 
into no contract with the plaintiff whereby he 
was prevented from doin^r that ; and Bate- 
man V. Bluck (18 Q. B., 870) shows that a 
public highway may in law exist over a 
place which is not a thoroughfare. 

Mr, Lowe (on the same side). — The case 
really stood thus. Your Lordships will find 
upon the evidence that I have a right to go 
upon that lane just as much as the plaintiff 
has, and the fact of my being there is of 
itself no obstruction. I have a right to go 
on that lane to my house on the northern 
portion. Can the plaintiff prevent me 
from using my right of way in a particular 
direction ? It is in evidence that there were 
formerly five ancient windows looking down 
on the lane, and three of them have been 
made into doors. Having made those doors, 
we contend we have a right to go into the 
lane tlirough one of those doors. Has the 
plaintiff a right to block up those doors under 
this deed ? I submit not. All that he can 
do is to go upon the lane himself as much as 
he pleases, but he cannot do anything to 
prevent the use of that way as a pathway. 
Beyond that he has no right of action against 
me or any other person. He cannot treat 
me as a trespasser. So long as I do not com- 
mit a trespass, I have a right to be on the 
lane. But what he complains of is my going 
into the lane through my own doors. Had 
he showed that my use of the lane interfered 
with his right of way, the case might have 
been different. 

The Advocate* GeneraL'---Wheiher the 
question is one in which the plaintiff has a 
right or interest in the soil, or whether he has 
a right of easement, it is clear that the Judge 
has given us damages for some obstruction, in- 
convenience, or annoyance, vt?., the emptying 
of the privies and the carrying out of the filth 
early in the morning. That part of the 
judgment, therefore, should at least be al- 



lowed to stand. As to the construction of the 
deeds, the whole question is whether the 
vendor allowed a passage or a right of way. 
ICouch C,J» — When a man says T allow yoa 
a passage, does he not mean to say I allow 
you a right of way ?] That may be so 
ordinarily. In this case the deed granted 
only two passages, one for egress and the 
other for ingress. [Couch, CJ. — Having 
granted the lane, does it not grant the right 
of way over it ? Tou are putting too strict 
a construction upon it.] If it was intended 
to grant a right of way, it would have grant- 
ed the passage, and then said *' together with 
the right of way over it." That appears to 
have been the view taken by the parties. I 
admit that I cannot exclude the defendant from 
the use of the lane altogether, but only from 
the use of it in the way that he wants to do. 
When Grooroo Churn Sen parted with the 
ownership of the lane, his intention waa to 
vest it in the purchasers of the northern 
portion. The case in 2 Hurl, and Colt , 121, 
does not apply at alL That case was decided 
on the ground that it was intended to create 
a novel easement ; and the way in which 
Mr. Garth put that case seems to me to have 
been the correct way. If we have only a 
right of way, we are entitled at least to the 
first part of the injunction ; but if we have 
a right or interest in the soil, then I contend 
that we are entitled to the injunction in both 
its forms. 

Mr. Kennedy (in reply). — As to the qaea- 
tion of nuisance, the Judge has clearly come to 
a conclusion adverse to the plaintiffs' conten- 
tion. As to the other part of the case, 
plaintiffs had to show an injury and give 
evideoce of obstruction of their right before 
they could be entitled to an injunction. But 
they have done nothing of the kind. In 
Race V. Ward (4 £1. & Bl., 702), it is laid 
down that you may prescribe for water ; and 
there is a foot note at p. 713 regarding an 
unlimited right of fishery. Applying the same 
principle to this case, I contend that the use 
of a foot-path is not divested by others 
using it. 

The Court took time to consider ; and 
its judgment was delivered as follows on 
the 26th July by — 

Couch, C%/. — In this case, which was a 
suit for damages and an injunction, the plain- 
tiffs set out in the plaint a deed dated the 
17th of March 1853 between one Gooroo 
Churn Sen of the one part and the plaintifis 
of the other part, by which the piaintiffis 
claimed that they had become entitled as 
owners to the land of a passage which \m 
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described in the deed, and they also see out a 
sabsequent bill of sale dated the 27th of 
July 1863, which they appear to have con- 
sidered supported the construction which 
they sought to put upon the first deed. They 
then alleged that the defendant had wrong- 
fully opened out three doorways from his 
house into the passage and that. he wrongfully 
used those doors, and they also complained 
of the defendant's placing quantities of sweep- 
iDgs and filth upon the passage, and asked 
for an injunction as well as damages — an in- 
junction against the defendant's repeating or 
continuing the placing of filth or sweepings 
on the passage, or from interfering with the 
plaintiff's use of the passBge, and also that 
the defendant might be ordered to close up 
the doors opening from his house into the 
passage. 

The question between the parties really 
depended upon the construction of the deed 
of the 17th of March 1863— whether by 
that deed the plaintiffs acquired a right of 
way over it. If they have a right to the 
soil, they can prevent the defendant from 
making any use whatever of the passage. 
It might be that the defendant could open 
doors in his wall running along the side of 
the passage, provided he did not encroach upon 
the passage ; still the doors would be of no 
use to him, because he would not be allowed 
to pass through them into the passage. 

On the other hand, if the deed granted 
t>nly a right of way, the plaintiffs could only 
complain of the defendant's doing acts which 
obstructed them in the enjoyment of it, and 
the injunction which the plaintiffs have claim- 
ed to restrain him from having egress or in- 
gress through the doors, and to close them 
up, could not be granted. 

The terms of the deed are these. It pur- 
ports to " sell, alien, release, and confirm 
unto the said Chunder Coomar Mookeijee, 
Gunga Dhur Mookerjee, Gopaul Chunder 
Mookerjee, and Ramcally Mookerjee, their 
heirs, representatives, and assigns, all that 
piece or parcel of land or ground, containing 
by estimation seven cottahs, be the same 
a little more or less, situate, lying, and being 
at Bulloram Day's Street, Chassadhopa-parah, 
•Jorasanko, in the town of Calcutta aforesaid, 
and butted and bounded in the manner follow- 
ing, that is to say, on the north by the Gov- 
ernment drain, on the east by the land of the 
property of Nnrain Puttur, on the west by 
the land belonging to the said Gooroo Churn 
Sen, aud on the south by the land of the 
said Gooroo Churn Sen, out of which he has 
allowed a passage six feet broad, running 



almost straight from west to east, and termi- 
nating in another passage leading to Bulloram 
Day's Street, aud which two passages the 
said Gooroo Churn Sen hath granted and 
allowed, and doth hereby grant and allow, as 
the passage for the said Chunder Coomar 
Mookerjee, Gunga Dhur Mookerjee, Gopaul 
Chunder Mookerjee, and Ramcally Mooker- 
jee, their heirs, representatives, and assigns, 
and all other the purchasers of the northern 
portion of the said piece of land No. 68 (71)." 
Then come the osuol words '* together with 
all buildings, erections, walls, yards, benefit 
or advantage of ancient and other lights, 
ways, paths, passages, waters, watercourses, 
lands covered with water-pipes, drains, rights 
and privileges of common of every kind, 
together also with the right of the twci 
passages for ingress and egress hereinbefore 
mentioned." 

We think that the ordinary meaning of 
such words os these in a conveyance of this 
description is that the parties intended to 
give only a right of way, and not to pass the 
property in the soil. Even if there were not 
persons besides the plaintiffs who appear to 
be intended to have the use of the passage 
as purchasers of the portions of the property, 
we think that the words would only have 
given a right of way. It makes it stronger 
against the plaintiffs' claims to a right in the 
soil that other persons were evidently intend- 
ed to have the use of the passage. Nor do 
the words which follow, " together also with 
the right of the two passages for ingress and 
egress hereinbefore mentioned," make any 
difference. They would only give a right of 
way, and that is sufiicient for the plaintiffs' 
enjoyment of their property. 

Then it was argued that the subsequent 
deed, the bill of sale, might assist the plaint- 
iffs' case, and show that it was intended 
that the plaintiffs should have a right to the 
soil. We think it does not do that. Pro- 
vision is made for some alteration in the 
passage in order to allow the purchasers to 
erect their buildings, and the words relied on 
are : — " No one shall be able to throw sweep- 
ings or filth on the said road or make it un- 
clean ; if any one does at any time act thus, 
you will deal with him according to the laws 
in force." That could be prevented as well 
by having a right of way as by having a 
right to the soil. The plaintifis would be 
able, according to the laws in force, to pre- 
vent persons from depositing sweepings and 
filth in the passage. We think, therefore, 
that the right which the plaintifis acquired 
was only a right of way; that they were 
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entitled to complain of any acts of the defend- 
ant which obstructed them in tlie enjoyment 
of that right of way, and were entitled to an 
injunction against future obstructions. A 
considerable portion of the plaintiffis' case as 
to the obstruction has failed, but it did seem 
ihnt the use of the doors to clean privies 
was a serious obstruction to the use of the 
right of way. The plaintiffs have a ri^ht to 
use the passage at all times, and it certainly 
did appear that there were tunes when the 
presence of the men who were engaged in 
cleaning the privies practically prevented the 
use of the passage. We think, therefore, 
that in order to prevent, as far as possible, 
future disputes between the parties as to the 
cleaning of the privies, that portion of the 
decree of the learned Judge should stand. 

The decree grants an injunction *' to re- 
strain the defendant, his servants, and agents, 
from using all or any of the three doorways 
or openings made by the defendant through 
the western wall of the defendant's dwelling- 
house, No. 114, Bulloram Day's Street, as a 
means of clearing and emptying the privies 
situated in the said house, No. 1 14, in Bul- 
loram Day's Street as aforesaid, or either of 
them." 

We think that the injunction should go to 
that extent, and there should be added the 
words "or in any other manner so as to 
cause any obstruction to the free use by the 
plaintiffs of the said passage." The other 
part of the decree is '*or as a means of 
egress and ingress from and to the said house. 
No. 114, in Bulloram Day's Street aforesaid, 
to and from the passage running north from 
Bulloram Day's Street, along and past the 
western wall of the said house, No. 114, in 
Bulloram Day's Street." That part cannot 
remain. The plaintiffs have not shown a 
title which could support that, and it must 
be omitted. The decree will be modified in 
that respect. 

The plaintiffs failed before the learned 
Judge as to a very material portion of their 
suit, and they have also failed in this appeal. 
The appellant has shown good grounds for 
appealing, and has succeeded in having the 
decree modified. He will, therefore, have 
bis costs of the appeal on scale No. 2. 



The 27 th July 1872. 

Present : 

The Right Hon'ble Sir James W. Colvile, 
Sir Barnes Peacock, Sir Montague Smith, 
Sir Robert P. Collier, and Sir Lawrence 
Peel. 

Partiiership'-'Partieipaiion in PrqfitS'-'Ihineipal 
and Agent. 

On Appeal from the High Conrt^ at 
Calcutta* 

MoUow, March, and Co., 

versus 

The Court of Wards on behalf of the Estate 
of Rajah Pertab Chunder Singh. 

Although a ri^t to participate in the profits of tnde 
18 a stroog test of partneniiip, and there may be cues 
where from such perception alone partnership may, aa 
a presumption, not of law, bnt of fact, be inferred yet 
whether that relation does or does not exist most depeod 
on the real intention and contract of the parties. 

To constitute a partnership, the parties must have 
agreed to carry on business and to share profits in some 
way in common. 

The relation of principal and agent ou^t not to be 
implied, any more than that of partnership, from the 
fact of a commission en profits and powers of cootrol 
being giren, when such relation is opposed to tha real 
agreement and intention of the parties. 

Thb action which gives occasion to this 
appeal was brought bj the plaintifi (the 
appellants), merchants of London, agaiaat 
the late Rajah Pertab Chunder Siogh, to re- 
cover a balance of nearly three lacs of rupees 
claimed to be due to them from the firm of 
W. N. Watson and Co. of Calcutta. 

The Bajah having died during the pen* 
denoy of the suit, the defence was cod- 
tinned by the respondents, the Court of 
Wards, on behalf of his minor heirs. 

The plaint alleged that the firm of W. K. 
Watson and Co. consisted of William No^ 
Watson, Thomas Ogilvie Watson, and tlie 
Rajah, and sought to make the Rajah liabla 
as a partner in it. 

It may be assumed, although the ez»ct 
amount is a question in dispute in the ap- 
peal, that a large balance became due froai 
the firm to the plaintiffs during the time 
when it is contended that the Rajah was in 
partnership with the two Watsons. 

The questions in the appeal depend, in 
the main, on the construction and effect of a 
written agreement entered into between tbe 
Watsons and the Rajah ; but it will be 



* From the judgment of L. S. Jackson and Ifarkby* 
JJ., in Regular Appeals, Nos. 260 and 262 of 1868, dated 
18th Jane 1869.—12 W. li, a?U, 66. 
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necessary to advert to some eziriDsic facts 
to explain the circnmstances nnder which it 
was made and acted on. 

The two Watsons commenced business in 
partnership as merchants at Cnlcutta in 

1862 under the firm of W. N. Watson and 
Co. Their transactions consisted principal- 
ly of making consignments of goods to 
merchants in England, and receiving con- 
signments from them. 

In January 1863 they entered into an 
agreement with the plaintiffs, regulating the 
terms on which consignments were to be 
made between them, and under which W. N. 
Watson and Co. were authorized, within 
certain limits, to draw on the plaintiffs in 
London against consignments. 

The Watsons had little or no capital. 
The Rajah supported them, and in 1862 and 

1863 he made large advances to enable them 
to carry on their business, partly in cash, 
but chiefly by accepting bills, for which the 
Watsons obtained discount, and which the 
Rajah met at maturity. In the middle of 
1863 the total amount of these advances 
was considerable, and the Rajah desired 
to have security for his debt and for any 
future advances he might make, and also 
wished to obtain some control over the busi- 
ness by which he might check what he con- 
sidered to be the excessive trading of the 
Watsons. 

Accordingly, an agreement was entered 
into on the 27th August 1863 between the 
Rajah of the one part, and " Messrs. W. N. 
Watson and Co." of the other part, by 
which, in consideration of money already 
advanced, and which might be thereafter 
advanced by the Rnjah to them, the Watsons 
agreed to carry on their business subject to 
the control of the Rijah in several import- 
ant particulars which will be hereafter 
adverted to. They further agreed to, and 
in fact did, hand over to him '* as security " 
the title-deeds of certain tea-plantations, 
and they also agreed that '* as further se- 
curity" all their other property, lauded or 
otherwise, including their stock in trade, 
should be answerable for the debt due 
to him. 

The 10th and 13th clauses of the agree- 
ment were as follows :— 

^' lOik. — In consideration of the said ad- 
vances made, and the liability incurred as 
aforesaid by the Rajah, and in consideration 
of any future advances which may be made 
by him, the firm agrees that he shall receive 
from them a commission of 20 per cent, 
on all net profits made by the firm from 



time to time, comroeucing from the Idt 
May 1862, or until such time as the 
whole amount of the debt due to him shall 
be paid off, and the liability so incurred by 
him as aforesaid shall be wholly extin* 
guished." 

" IdM.— The firm shall, in addition to the 
said commission, pay to the Rajah interest 
at the rate of 12 per cent, per annum upon 
all cash advances which have been or are to 
be hereafter made by him to the firm, and 
shall also pay to the banks all discount and 
interest now or hereafter payable on the 
said acceptances." 

This agreement is not signed by the 
Rnjah, but he was undoubtedly an assenting 
party to it. 

Subsequently to the agreement, the Rajah 
made further advances, and the amount due 
to him ultimately exceeded three lacs of 
rupees. 

In 1864 and 1865 the firm of W. N. 
Watson and Co. fell into difficulties. An 
arrangement was then made, under which 
the Rajnh, upon the Watsons executing to 
him a formal mortgoge of the tea- plantations 
to secure the amount of his advances, re- 
leased to them, by a deed bearing date the 
3rd March 1865, all right to commission 
and interest under the agreement of August 
1863, and all other claims against them. 

In point of fact, the Rajah up to this time 
had never received possession of any of the 
property or moneys of the firm nor any of 
the proceeds of the business, and did not in 
fact receive any commission. A sum of 
27,000 rupees on this account was, indeed, 
on the 30ih September 1863, placed to his 
credit in the books of the firm in a separate 
account opened in his name, but the sum so 
credited was never paid to him, and was 
subsequently *' written back" by the Wat- 
sons. 

Some evidence was given as to the extent 
of the interference of the Rajah in the con- 
trol of the business. It seems the Rajnh 
knew little of its details, and it is unnecessary 
to go, with any minuteness, into the facts on 
this part of the case ; for it was conceded 
that the Rajah availed himself only in a 
slight degree of the powers of control con- 
ferred upon him by the agreement ; in fact, 
that he did not more, but much less, than he 
might have done under it, so that the ques- 
tion really turns on the effect of the contract 
itself. The subsequent acts of the Rajah 
do not in any way add to or enlarge his 
liability. 
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Before proceeding to the maio questioDS 
which have been argued in the appeal, it may 
be as well to clear the way for their consider- 
ation by saying that no liability can in this 
ease be fastened upon the Bajnh on the 
ground that he was an ostensible partner, 
and therefore liable to third persons as if 
he was a real partner. It is admitted that 
he did not so hold hioiself out; and that a 
statement made by one of the Watsons to 
the plaintiffs to the effect that he might be 
in law a partner, by reason of his right to 
commission on profits, was not authorized 
by the Rajah. 

The liability, therefore, of the Rajah for 
the debts contracted by W. N. Watson and 
Co. must depend on his real relation to that 
firm under the agreement. 

It was contended, for the appellants, 
that he was so liable. 

1. Because he became hy the agreement, 
at least as regards third persons, a partner 
with the Watsons ; and 

2. Because, if not " a true partner" (the 
phrase used by Mr. Lindley in hia argument), 
the Wiitsons were the agents of the Rajah 
in carrying on the business ; and the debt to 
the plaintiffs was contracted within the 
scope of their agency. 

The case has been argued in the Courts of 
India and at their Lordships' bar, on the 
basis that the law of England relating to 
partnerships should govern the decision of 
it. Their Lordships agree that, in the 
absence of any law or well-established cus- 
tom existing in India on the subject, Eng- 
lish law may properly be resorted to in 
mercantile affairs for principles and rules to 
guide the Courts in that country to a right 
decision. But whilst this is so, it should be 
observed that, in applying them, the usages 
of trade and habits of business of the people 
of India, so far as they may be peculiar 
and differ from those in England, ought to 
be borne in mind. 

The agreement, on the face of it, is an 
arrangement between the Rajah, as creditor, 
and the firm consisting of the two Watsons, 
AS debtors, by which the Rajah obtained 
security for his past advances ; and in con- 
sideration of forbearance, and as an induce- 
ment to him to support the Watsons by 
future advances, it was agreed that he should 
receive from them a commission of 20 per 
cent on profits, and should be invested with 
the powers of supervision and control above 
referred to. The primary object was to 
give security to the Rajah as a creditor of 
the firm. 



It was contended at the bar that whatever 
may have been the intention, a participatioa 
in the net profits of the business was, in con- 
templation of law, such cogent evidence cf 
partnership that a presumption arose sufii- 
cient to establish, as regards third parties, 
that relation, unless rebutted by other cir- 
cumstances. 

It appears to their Lordships that the mle 
of construction involved in this contention 
is too artificial ; for it takes one term only of 
the contract and at once raises a presumption 
upon it : — whereas, the whole scope of tho 
agreement, and all its terms, ought to be 
looked at before any presumption of inten- 
tion can properly be made at alL 

It certainly appears to have been at one 
time understood that some decisions of the 
English Courts had established, as a positive 
rule of law, that participation in the net 
profits of a business made the participftot 
liable as a partner to third persons. See 
this pointedly stated by Mr. Justice Black- 
burn in !Bullen v. Sharpe (L. R., 1 C. B., 
109.) The rule had been laid down with 
distinctness by Eyre, C.J., in Waugh «. 
Carver (2 H; Bl., 285) and the reason of the 
rule the Chief Justice thus states :— '* Upon 
the principle that, by taking a part of ihe 
profits, he takes from the creditors a part of 
that fund which is the proper security to 
them for the payment of their debts. That 
was the foundation of Grace v. Smith, and I 
think it stauds upon fair grounds of reason." 

The rule was evidently an arbitrary one, 
and subsequent discussion has led to the 
rejection of the reason for it as unsound. 
Whilst it was supposed to prevail, much 
hardship arose from its application, and a 
distinction, equally arbitrary, was established 
between a right to participate in profits 
generally " as such," and a right to a pay«» 
ment by way of palary or commission " in 
proportion" (to use the words of Lord 
Eldon) '* to a given quantum of the profits." 

This distinction was stated to be ** clearly 
settled," and was acted upon by Lord Eldon 
in ex parte Hamper (17 Ves.. 412), and in 
other cases. It was also affirmed and acted 
on in Peti v. Eyton (3 C. B., 32), whwe 
Tindal, C.J., in giving the judgment of the 
Court, adopts the rule as laid down by Lord 
Eldon, and says: — '*Nor does it appear to make 
any dificrence whether the money is received 
by way of interest on money lent, or wages, 
or saUry as agent, or commission on sales." 

The present case appears to fall within this 
distinction. The Rajah was not entitled to a 
share of the profits ^* as such ;" he hud no 
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»pecifio property or interest in them quA 
profits, for» sobjeot to the powers given to 
the Bajah by way of security^ the Watsons 
might have appropriated or assigned the 
whole profits without any breach of the 
agreement. The Rajah was entitled only to 
oonmiission, or a payment equal in proportion 
to one-fifth of their amount. 

This distinction has always been admitted 
to be thin, but it may be observed that the 
supposed rule itself was arbitrary in the sense 
of being imposed by law and of being founded 
on an assumption opposed in many cases to 
the real relation of the parties ; and when the 
law thus creates a rule of liability and a dis- 
tinction both equally arbitrary, the distinction 
which protects from liability is entitled to as 
much weight as the rule which imposes it. 

But the necessity of resorting to these fine 
distinctions has been greatly lessened since 
the presumption itself lost the rigid charac- 
ter it was supposed to possess after the full 
exposition of the law on this subject con- 
tained in the judgment of the House of 
Lords in Cox v. Hickman (8 H. L., 268) 
and the coses which have followed that deci- 
sion. It was contended that these cases did 
not overrule the previous ones. This may 
be so, and it may be that Waugh v. Carver, 
and others of the former cases, were rightly 
decided on their own facts ; but the judg- 
ment in Cox V. Hickman had certainly the 
efiisct of dissolving the rule of law which 
had been supposed to exist, and bid down 
principles of decision by which the determin- 
ation of oases of this kind is made to depend, 
not on arbitrary presumptions of law, but 
on the real contracts and relations of the 
parties* It appears to be now established 
that, although a right to participate in the 
profits of trade is a strong test of partner- 
ship, and that there may be cases where, 
from such perception alone, it may, as a 
presumption, not of law, but of fact, be infer- 
red, yet that whether that relation does or 
does not exist must depend on the real 
intention and contract of the parties. 

It is certainly difficult to understand the 
principle on which a man, who is neither a 
real nor ostensible partner, can be held liable 
to a creditor of the firm. The reason given 
in Grace v. Smith that, by taking part of 
4be profits, he takes part of the fund which 
is the proper security of the creditors, is now 
admitted to be unsound and insufficient to 
flopport it ; for of course the same conse- 
qoenoea might follow in a far greater degree 
from the mortgage of the common property 



of the firm, which oertfunly wopld npt of 
itself make the mortgagee a partner. 

Where a man holds bin^self out as a part* 
ner, or allows others to do it, the qase is 
wholly different. He is then properly estop- 
ped from denying the character he has as- 
sumed, and upon the faith of whicl^ credit- 
ors may be presumed to have acted. A 
man so acting may be rightly held liable as a 
partner by estoppel. 

Again, wherever the agreement between 
parties creates a relation which is in sub- 
stance a partnership, no mere words or de- 
clarations to the contrary will prevent, as 
regards third persons, the consequenpes 
flowing from the real contract. 

Numerous definitions by text-writers pf 
what oonstitutes a partnership are collected 
at the end of the Introduction to Mr. Lindley's 
excellent Treatise on this subject. Their 
Lordships do not think it necessary to refer 
particularly to any of them, or to attempt to 
give a general definition to meet all cases. 
It is sufficient for the present decision to say 
that, to constitute a partnership, the parties 
must have agreed to carry on business and to 
share profits in some way in common. 

It was strongly urged that the large powers 
of control, and the provisions for empower- 
ing the Bajah to tak^ possession of the con- 
signments and their proceeds, in addition to 
the commission on net profits, amounted to 
an agreement of this kind, and that the 
Bajah was constituted, in fact, the managing 
partner. 

The contract undoubtedly confers on the 
Btgah large powers of control. Whilst his 
advances remained unpaid, the Watson^ 
bound themselves not to make shipments, or 
order consignments, or sell goods without his 
consent No money was to be drawn from 
the firm without his sanction, and he was 
to be consulted with regard to the office 
business of the firm, and he might dii'ect 
a reduction or enlargement of the estab- 
lishment. It was also agreed that the ship- 
ping documents should be at his disposal, 
and should not be sold or hypothecated, or 
the proceeds applied without his consent; 
and that all the proceeds of the business 
should be handed to him, for the purpose of 
extinguishing his debt. 

On the other hand, the Bajah had no 
initiative power: he could not direct what 
shipments should be made, or consignments 
ordered, or what should be the course of 
trade. He could not require the Watsons 
to continue to trade, or even to remain in 
partnership i bis powers, however large, 
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were powers of control only. No donbt, he 
might have laid his hands on the proceeds of 
the business ; and not only so, but it was 
agreed that all their property, landed and 
otherwise, should be answerable to him as 
security for his debt. 

Their Lordships are of opinion that by 
these arrangements the parties did not 
intend to create a partnership, and that their 
true relation to each other under the agree- 
ment was that of creditor and debtors. The 
Watsons evidently wished to induce the 
Rajah to continue his advances, and, for that 
purpose, were willing to give him the largest 
security they could offer ; but a partnership 
was not contemplated, and the agreement is 
really founded on the assumption, not of 
community of benefit, but of opposition of 
interests. 

It may well be that, where there is an 
agreement to share the profits of a trade, 
and no more, a contract of partnership may 
be inferred, because there is nothing to 
show that any other was contemplated ; but 
that is not the present case, where another 
and different contract is shown to have been 
intended, viZf one of loan and security. 

Some reliance was placed on the Statntu 
28 and 29 Vict., c. 86, which enacts that 
the advance of money to a firm upon a con- 
tract that the lender shall receive a rate of 
interest varying with the profits, or a share 
of the profits, shall not, of itself, constitute 
the lender a partner, or render him respon- 
sible as such. It was argued that this raised 
an implication that the lender was so respon- 
sible by the law existing before the passing 
of the Act. The enactment is no doubt 
entitled to great weight as evidence of the 
law, but it is by no means conclusive ; and 
when the existing law is shown to be different 
fVom that which the Legislature supposed it 
to be, the implication arising from the statute 
cannot operate as a negation of its existence. 
What may be the effect of the positive enact- 
ment contained in the 5th Clause of the Act, 
so far as regards England, it is not necessary 
for their Lordships to consider. The Indian 
Act, XV of 1866, passed after this contract 
was made, does not contain that provision. 

It was strongly insisted for the appellants 
that if " a true partnership" had not been 
created under the agreemenf, the Watsons 
were constituted by it the agents of the Rajali 
to carry on the business, and that the debt 
of the plaintiffs was contracted within the 
scope of their agency. 

Of course, if there wns no partnership, 
f^e implied agency which flows from that 



relation cannot arise, and the relation of 
principal and agents must on some other 
ground be shown to exist. It is clear that 
this relation was not expressly created, and 
was not intended to be created by the agree- 
ment, and that, if it exists, it must arise by 
implication. It is said that it ought to be 
implied from the fact of the commission on 
profits, and the powers of control given to 
the Rajah. But this is again an attempt to 
create, by operation of law, a relation oppos- 
ed to the real agreement and intention of 
the parties, exactly in the same manner as 
that of partners was sought to be established, 
and on the same facts and presumptions. 
Their Lordships have already stated the 
reasons which have led them to the conclusion 
that the trade was not agreed to be carried 
on for the common benefit of the Watsons 
and the Rajah, so as to create a partnership ; 
and they think there is no sufficient ground 
for holding that it was carried on for the 
Rajah, as principal, in any other character. 
He was not, in any sense, the owner of the 
business, and had no power to deal with it as 
owner. None of the ordinary attributes of 
principal belonged to him. The Watsons 
were to carry on the business ; he could 
neither direct them to make contracts, nor to 
deal with particular customers, nor to trade 
in the manner which he might desire : his 
powers were confined to those of control and 
security, and, subject to those powers, the 
Watsons remained owners of the business 
and of the common property of the firm. 
The agreement in terms, and, as their Lord- 
ships think, in substance, is founded on the 
relation of creditor and debtors, and esta- 
blishes no other. 

Their Lordships' opinion in this case is 
founded on their belief that the contract is 
really and in substance what it professes to 
be, viz., one of loan and security be twee a 
debtors and their creditor. If cases should 
occur where any persons, under the guise 
of such an arrangement, are really trading 
as principals, and putting forward, as ostea- 
sible traders, others who are really their 
agents, they must not hope by such devices 
to escape liability ; for the law, in cases of 
this kind, will look at the body and substance 
of the arrangements, and fasten responsibiliiy 
on the parties according to their true and 
real character. 

For the above reasons their Lordships 
think that the Judges of the High Courts ia 
holding that the Rajah was not liable for tfae 
debts of the firm of W. N. WaUon and Co., 
took a correct view of the case; and they 
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will, therefore, humblj advise Her Majesty 
to affirm their judgment, and to dismiss ihis 
appeal with costs. 



The 2Dd August 1872. 
Present: 
The Eight Hon'ble Sir James W. Colvile, 
Lord Justice James, Sir Barnes Peacock, 
Lord Justice Hellish, Sir Montague 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 

Jurisdictian^Municipal CourU^Ex'king of 
Delhi — Mortgage. 

On Appeal from the High Court in the Pun- 
jaub. 

Bajah Salig Bam and others, 

versus 

The Secretary of State for India. 

Plaintiffs, appellants, sued defendant, respondent (the 
Secretar^r of state), to recoyer a sam alleged to be due 
for principal and interest on certain bonds called mort- 
ga^ bonds, executed by the late king of Delhi. The 
claim was made on the ground that the defendant, 
owing to the late mutiny, confiscated all the landed 
estate of the said king ; but that by a circular of the 
Judicial Commissioner, under the order of the Supreme 
Goremment, all mortgages effected by the king on those 
estates which the defendant had confiscated were to be 
paid. 

Hbld, that Municipal Courts have no jurisdiction to en- 
force engagements between Sovereigns founded upon trea- 
ties. The Govemment, when they deposed the king, and 
confiscated his property as between them and him, did 
not affect to do so under any legal right, and their acts 
can be judged of only by the law of nations. 

The estates which had been given to the king had 
been assigned for the support of his royal dignity and 
the due maintenanee ot himself and family in their 
high position. It was a tenure (so far as it was a tenure 
at all) durante regno^ and on his deposition his estate and 
interest ceased, and all charges and incumbrances created 
by him out of that estate fell with the estate itself. 

The Circular Order does not amount to a law, and does 
not fall within the meaning of the 24 and 26 Vict, c. 67. 

The appellants ia this case are the heirs 
and representatives of Bajah Salig Ram, 
and Rajah Davee Sing, the plaintiffs in the 
suit. The respondent, the Secretary of 
State for India in Council, is the defendant. 
The suit was commenced on the 28th of 
November 1864, in the Court of the Deputy 
Commissioner of Delhi, to recover the sum 
of 68,853 rupees odd, alleged to be due for 
principal and interest on certain bonds, 
which in the plaint are called mortgage 
bonds, executed by the late king of Delhi. 

It was correctly stated by Mr. Justice 
Boalnois, in delivering his judgment in the 
Chief Court of the Punjaub, that the bonds 
all acknowledged debts, but that all did not 
mention the property by which the debts 
were secared. 



The plaint, after stating that the claim is 
on four mortgage bonds, of which the dates 
and amounts are specified, proceeds to de- 
scribe the grounds of the defendant's liability 
in the following words : — 

'* The defendant, owing to the late mutiny, 
confiscated all the landed estate of the late 
king, but by a Circular No. 112 of the 
Judicial Commissioner of these provinces, 
under the orders of the Supreme Govern- 
ment, all mortgages effected by the late king 
on those estates which the defendant has 
confiscated are to be paid. The plaintiffs 
having failed in their application to be 
reimbursed, as will be seen by the proceed- 
ings regarding their claim, and referred to 
law to obtain their remedy, are necessitated 
to file this suit, and pray that a summons 
may issue against the defendant, and he be 
declared to pay the amount claimed with 
interest at the rate specified in the bonds up 
to realization of decree with costs." 

The plaint, as pointed out by Mr. Forsyth, 
the learned Counsel for the defendant, is not 
a suit for ejectment or foreclosure, nor does 
it pray that the defendant may be declared 
n trustee for the plaintiffs of the revenues 
collected from the hypothecated villages. 
It does not even allege that the defendant, at 
the time of the commencement of the suit, 
wns in possession of the property. The 
claim appears in its terms to be founded 
entirely on a right alleged to have been 
created by the Circular No. 112 of the 
Judicial Commissioner. It is to be remarked 
that the plaintiffs do not claim merely the 
viilue of the property mortgaged, for, in the 
Vllth Article of their written statement, 
they say *' the defendant is liable to the full 
nmount of claim, though it may exceed the 
value of the property mortgaged, or return 
the same to them." 

It was in consequence contended by the 
respondent's Counsel, with great force, that 
the claimant must be held to the claims 
actually made by him ; and that unless he 
could succeed iu showing that the Circular 
had given him the right alleged, his claim 
must necessarily be dismissed. Having re- 
gard, however, to the written statement of 
the defendant, to the issues raised, and the 
mode in which those issues were disposed of 
in the Courts in India, their Lordships have 
in this case thought it right to consider the 
whole matter as it was presented to those 
Courts and at their Lordships' bar. 

It must be taken upon the evidence that 
vhe late king was, at the t me of the confis- 
cation, indebted to the plaintiffs upon the 
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bott^s set forth in the plaiDt, and that either 
by the terms of the bonds or by his letters 
to Sir Thomas Theophilus Metcalfe, the 
Resident at the Goort of Delhi, the king 
had, so far as he lawfully could, assigned 
and appropriated to the discharge of the 
bond debts certain amounts which the Resi- 
dent was requested to pay yearly out of the 
revenues of certain of the royal Targool 
Tillages. It is admitted, in the 1st and 2nd 
Artides of the defendant's written state- 
ment, that the property so alleged to have 
been mortgaged to the plaintiffs was, toge- 
ther with all rights and interests in and in 
respect of it, seized and appropriated on 
behalf of the British Crown. 

Several defences were set up in the writ- 
ten statement of the defendant, but for the 
purpose of this appeal it is not necessary to 
consider any of them, except the 1st, Ilnd, 
Vth, and Vlth. The Ilird, which relied 
upon Section 20 Act IX of 1859, and the 
IVth, which set up that the defendant was by 
Act XXXIV of 1860 indemnified from all 
liability of every kind in respect of seizure 
and appropriation of the property alleged to 
have been mortgaged, were abandoned by the 
learned Counsel for the defendant upon the 
argument of this appeal. 

The first ground of defence was that the 
property alleged to have been mortgaged to 
the plaintifl^ was, together with all rights 
and interest in and in respect of it, seized 
and appropriated by the defendant on behalf 
of the British Crown, on political grounds, 
as an act of State, and that consequently no 
claim ajgainst the defendant} as having thus 
taken possession of the said property, was 
cognizable in the Court in which the suit 
was instituted, or in any other Municipal 
Court. 

The Ilnd was similar to the 1st, with the 
addition that the seizure was " during the 
continuance and in the prosecution of war." 

The Vth and Vlth were as follows :— 

"V. That the Circular No. 112, on 
which the plaintiffs grounded their right to 
demand from defendant the debts they sued 
for, was simply a private order addressed by 
one oflicer of Government in his executive 
capacity to others, directing them, as a 
matter of mere grace and favor, to relax in 
certain cases, where they would have operated 
hardly, the laws under which Government was 
A-ee fVom legal liability in respect of debts 
secured on the Delhi Crown property, and 
certain other property, which had come into 
its pctosession as a consequence of Hie rebel- 
lion und war of 1857, and that the issuing. 



of audi an order could bei of no effect what- 
ever to bind the Government as defendant in 
a Municipal Court 

"VI. That the said Circular did not 
authorize the exercise of this grace and 
favor in respect of the debts claimed by the 
plaintiffs, as was clear from the wording of 
the said Circular, and as was further clear 
from the Circular V erf 1861." 

Several issues were raised. Of these the 
only important ones to be considered are the 
Ist, rVth, Vth, and Vlth. 

They are as follow : — 

'< I. Was the seizure of these properties 
by Government such an act of State or act 
of war as is not cognizable by a Municipal 
Court? 

"IV. Has the Circular in question the 
force of a legislative enactment ? 

"V. Do the Circulars issued by the 
Judicial Commissioner of the Punjaub, in 
his executive capacity, bind the Courts of 
the Punjaub or not ? 

*'VI. Does Circular 112 apply to the 
debts claimed by the plaintiff^ ?** 

The case was tried by Mr. Coldstream, 
the Deputy Commissioner of Delhi, who, in 
a very elaborate and well-considered judg- 
ment, found those issues for the defendant^ 
and gave judgment in his favor. A regu- 
lar appeal was preferred from that judgment 
to the Commissioner of Delhi, who upheld 
the decision of the Assistant Commissioner. 

A special appeal was then presented to 
the Chief Court of the Punjaub. That 
appeal was dismissed upon the ground that 
the suit was not cognizable in a Municipal 
Court. The appeal to Her Majesty io 
Council is expressed to be against the judg- 
ment of the Chief Court of the Punjaub 
and the several judgments of the Commis* 
sioner and Deputy Commissioner of Delhi. 
There is no dispute, however, as to the facta, 
and the questions now to be considered are 
whether the seizure or confiscation of the 
property of the late king was an act in 
respect of which the Municipal Courts have 
jurisdiction ; whether the Circular Order of 
the Judicial Commissioner, No. 112, vested 
a right of action in the plaintiffs which can 
be enforced against the Government by a 
Court of Law ; and whether the plaintifiTa 
had a right or interest in the property which 
was not affected by the confiscation of the 
king's domains. The last was the proposi-* 
tion mainly relied on by the appellant's 
Counsel before their Lordships. 

The Commissioner of Delhi remarked in 
his judgment '*that in the use of the words 
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^'^Hfis^tioD* and 'aeiaure* and * appropri- 
ation,' tlie Court dfd not perceive any mate- 
rial distinction or difference, and one of the 
grounds of appeal to the Chief Court was 
that the ruling of the Commissioner as to 
the Aieanings of those words was erroneous. 
The appellants say, in the second ground 
of their appeal, ' the king of Delhi's pro- 
perty was confiscated,' and the appellants 
do not dispute the right of (Sovernment to 
confiscate it; hut the king had only a right 
to th^t which remained after satisfying the 
appellant's claim, and to this alone is the 
defendant entitled by virtue of confiscation. 
The appellant's property was not confiscated." 

Mr. Kay, in his argument, treated the 
word ' confiscated' as if it were used in the 
itense of forfeited for a crime, and he cited 
cases to show the distinction between ' for- 
feiture' and * escheat.' 

The former, he urged, did not affect bon& 
fide incumbrances created by the offender 
before forfeiture. He admitted that the con- 
fiscation was an act of State, but he denied 
that it affected the rights which the plain- 
tiffs had derived from the king by virtue of 
the mortgages. 

His argument as regards the effect of a 
forfeiture upon a regular conviction for a 
crime would have been correct if he could 
have shown that the confiscation of the 
king's property was an act in the assertion 
of a right conferred by the law of forfeiture. 

Bat such was not the case. Neither was 
the law of forfeiture in force in the case of 
natives of India convicted of crimes beyond 
the limits of the Supreme Court, whatever 
might have been the case within those limits 
(as to which it is not necessary to express 
an opinion), nor did the Government affect 
or purport to act under any such law. 

The word ^confiscation,' as used by the 
Commissioner of Delhi, in his proceeding of 
the 3rd of October 1857, does not import that 
the appropriation to the public use was for a 
crime. He says, the confiscation of all the 
Crown villages, &c., having been deemed pro* 
per^ &c., it is ordered, &c., that perwannahs be 
issued to the Tehseeldahs, &c., to confiscate all 
the villages, &c. In other words, the revenues 
were to be brought into the public treasury. 
The word 'confiscation' does not per se 
necessarily import that the appropriation is to 
be made as a penalty for a crime; and even 
when used in that sense, it does not necessari- 
ly imply that the forfbiture has accrued upon 
conviction, bat may also be properly used as 
applicable to appropriations by Government 



as an act of State of the property of a public 
enemy, or of a subdued or deposed ruler. 

The Deputy Commissioner found as a fact 
that which is well known as ia matter of his- 
tory, that the king was not tried by a regu- 
lar Court and that his trial by a Court under 
a special Cooamission did not take place for 
some months after the attachment had taken 
place. 

Mr. Justice Boulnois in his judgment 
(p. 80), says : — ** After the mutiny in 1857, on 
the 18th of September in t^at year, the kin? 
of Delhi was captured by the British OovertP^ 
ment, and made a prisoner of war, having 
been for some time the nominal head of the 
insurgents in Delhi. On the 3rd October in 
that year, the Commissioner of Delhi, on 
behalf of the GroverAment, attached and took 
possession of the ex-king's lands. This appro- 
priation accompaniefd the extinction of the 
political existence of the representative of 
the Delhi line of kings. It did not affect 
to justify itself on any ground of Municipal 
law; and it seems to have been (considering 
the person who had owned the property 
seized) an act of power on the part of the Bri« 
tish Government exercised in a matter of 
State. There is, however, additional evidence 
to show that the authority of Government in 
that character, which renders it superior to 
positive law, was brought to bear in this act, 
for the seizure of the King's lands was an 
appropriation of an enemy's property, fla* 
grante belloJ* 

It is not necessary to express an opinion 
as to what is the effect of the seizure of pro* 
perty of a subject by a Government in the 
exercise of the powers of war in putting 
down an insurrection, especially in those cases 
in which the subject has not joined in the 
insurrection: nor is it necessary to deal with 
the cases which have been cited from the 
American reports in regard to acts which 
took place during the late war in that coun- 
try. The case of the plaintiffis, who claim 
under grants from the king, is very different 
from that of a subject deriving title under 
an ordinary tenure. 

It is necessary to consider under what cir- 
cumstances the late king of Delhi acquired 
a title to the property charged with the 
payment of the bond debts, if, indeed, he 
can be held to have had any legal tide what* 
ever to the same, beyond the mere will of 
the British Government. As to this point, it 
appears that, after the Emperor Shah Aulum, 
the grandfather of the late king, had been 
rescued from the power of Dowlut Rao 
Scindia and placed under the protection of 
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the British Government^ it became a matter 
of political expediency to determine the 
nature aud extent of the provision to be 
assigned for the support of His Majesty and 
of the royal household. 

The subject was fully discussed in the 
notes of instructioDS transmitted by Mr. £d- 
monstone, the Secretary to Government, to 
Colonel Ochterlony, the Resident at Delhi, in 
a letter dated the 17th November 1804 
(4 Wellesley Despatches, 237), of which 
notes a copy was also dispatched to His Ex- 
cellency the Commander-in-Chief. Subse- 
quently, on the 23rd May 1805, the final 
determination of the Governor-General in 
CouDcil upon the subject was communicated 
to the Resident at Delhi, by letter from the 
Secretary to Grovernment of that date (see 
same vol., p. 542). 

That arrangement was as much an act 
of State as if it has been carried into effect 
by formal treaty signed by the British 
Government. 

Municipal Courts have no jurisdiction to 
enforce engagements between sovereigns 
founded upon treaties. (East India Com- 
pauy V. Syud Ally, 7 Moore's Indian Appeals. 
c 555 ; the Nabob of the Carnatic, 2 Yes., 
Junr. Repts., p. 56.). The Government, 
when they deposed and confiscated the pro- 
perty of the late king, as between them and 
the king, did not affect to do so under any 
legal right. Their acts can be judged of 
ouly by the law of nations: nor is it open to 
any other person to question the rightfulness 
of the deposition, or of the consequent con- 
fiscation of the king's property. 

If, shortly after the arranf^ement had been 
made, the British Government had found 
it necessary, as a matter of political expedi- 
ency, to alter, without the consent of Shah 
Aulum, the arrangements introduced into the 
assigned territory, it is impossible to conceive 
that a Court of Law would have had juris- 
diction to enforce the arrangement in a suit 
brought by His Migesty, either by granting 
a specific performance or by awarding 
damages for the breach of it. 

The king of Delhi having joined in hosti- 
lities against the British Government, having 
renounced their protection, and having en- 
deavoured to regain hb former absolute 
rights of sovereignty, the British power over 
those territories which had been assigned 
for his support was for a time suspended. 
Delhi fell before the British arms, the terri- 
tories were recaptured, the power of the 
British Government was restored/ and tlie 
king of Delhi was taken as a prisoner of 



war. The revenues and territories which in 
1804 were by an act of State assigned for 
the maintenance of Shah Aulum and his 
household, were in 1857 also by an act of 
State resumed and confiscated. 

The seizure and confiscation were acts of 
absolute power, and were not acts done under 
color of any legal right, of which a Muni- 
cipal Court could take cognizance. 

The status of Shah Aulum was that of a 
king. He was treated and recognized by 
the British Government as a king, and not 
merely as a jagirdar holding under an ordi- 
nary grant from the British Government. 
He was the grandson of Shah Aulum, and 
neither he nor any of his ancestors had ever 
been deposed by his own subjects or by the 
British Government or by any other power. 
Shah Aulum was described by Lord Welles- 
ley in his Despatches sometimes as the " nn« 
fortunate representative of the house of 
Timour," sometimes as *' the Moghul," and 
again as '* the Emperor." It is unnecessary 
here to refer more particularly to the extracts 
from the Despatches which have been pointed 
out in the exhaustive arguments in the Low- 
er Courts. If further arguments were neces- 
sary, with reference to the status of the lato 
king and of his grandfather Shah Aulum, 
the despatch of Lord Wellesley to the Secret 
Committee of the Court of Directors of the 
East Indian Company of the 13th July 
1804 (4 Wellesley Despatches, page 132) 
mi^ht be referred to. 

The status of the king of Delhi and that 
of the Begum Sumroo were very different. 
The latter was held not to be a Sovereign 
Princess, but a mere jaidadar under Scindia ; 
and this fact distinguishes the present case 
from that of Forester and others v, Tho 
Secretary of State for India,* in which the 
judgment of the Judicial Committee was 
pronounced on the 13th of May last. In 
that case it was also held that the act of 
Government was not the seizure by arbitrary 
power of territories, which up to that time 
bad belonged to another sovereign State ; 
but that it was the resumption of lands 
previously held from the Government under 
a particular tenure, upon the alleged deter- 
mination of that tenure. It was said :— •* The 
possession was taken under color of a legal 
title, that title being the undoubted right of 
the sovereign power to resume and retain 
or assess to the public revenue all lands 
within its territories upon the determinatioa 
of the tenure under which they may have 

* AnU^ p. 849. 
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been exceptionally held free. If by means 
of the GontinaaDce of the tenare or for other 
canse a right be claimed in derogation of 
this title of the Grovemment, that claim, like 
any arising between the Government and its 
subjects, would primu facie be cognizable 
by the Municipal Courts of India." 

The seizure of the royal Targool villages 
for the reasons above given does not fall 
within the ruling of Forester and others v. 
The Secretary of State for lodia, but is 
governed by the principles laid down in the 
Secretary of State in Council v. Kamachee 
Boye Sahiba* (7 Moore's Indian Appeals, 
476, &c.) ; The East India Company t^. Syud 
Ally {id^ 555f) and in other cases in which 
the same principle is affirmed. But it is con- 
tended that these considerations do not 
necessarily determine the right of the mort- 
gagees, who are British subjects, to what 
Ihey claim. It is argued that the British 
authorities had given Shah Aulum estates 
in British territory to be dealt with at his 
free-will and pleasure, so that the charges 
bona fide created by him while in pos- 
session, de facto and de jure, as owner, 
survived his deposition. But their Lord- 
ships are ^clearly of opinion that no such 
ownership or power of disposition was con- 
ferred upon Shah Aulum or his succes- 
sors. The territories were assigned to him 
for the support of his royal dignity and the 
due maintenance of himself and family in 
their high position. If he had died or 
abdicated, his successor would have taken 
the property in the same way, free from all 
charges. It was a tenure (so far as it was 
a tenure at all) durante regnOf and on his 
deposition his estate and interest ceased, and 
all charges and incumbrances created by him 
out of that estate fell with the estate itself. 

Their Lordships are further clearly of 
opinion that the Curcular Order No. 112 
does not amount to a law. It was not 
enacted as a law, nor did it purport to be a 
law ; and it does not fall within the mean- 
ing of the 24 and 25 Vict., c. 67. 

The Circular was merely a Circular from 
the Judicial Commissioner, forwarding, for 
the information and guidance of the Com- 
missioners of the several divisions of the 
Punjaub, a copy of correspondence between 
the Government of the Punjaub and the 
.Grovernment of India on the question of 
the liability of Government for the debts of 
rebels whose estates had been confiscated for, 
rebellion. 

• 4 W, B., P. a» i2 ; Satb. ?. C. CwMS, 873. 



It is clear fVom the whole tenor of the 
correspondence which originated out of 
certain questions referred by the Judicial 
Commissioner of the Punjaub for the deci- 
sion of the Lieutenant-Governor of the 
Province, that the Government did not 
intend to lay down any rule of law for the 
breach of which redress might be obtained 
in a Court of Law, or to use the' words of 
Lord Kingsdown, in 7 Moore's Indian 
Appeals, 638, ^' to submit the conduct of its 
officers, in the execution of a political 
measure, to the judgment of a legal tribunal.** 
They intended only to declare the course 
which a sense of justice and equity would 
induce them, in their discretion and as an act 
of favor, to adopt The correspondence in 
Circular No. 112 did not apply to the Appel- 
lants' case. That was treated of in the 
Circular of the 12th January 1861, in con- 
tinuation of Circular No. 112. In that 
Circular of the 12th January 1861, the cor- 
respondence on the subject of the appellants' 
claim was forwarded, and amongst other 
letters one from the Officiating Secretary to 
the Government of India, to the Secretary of 
the Government of the Punjaub, dated 28th 
December 1860. In that letter, paragraph 
6, it is written : — 

^^6. The general rule is that rent-free 
estates, secured by grants from Government, 
are not liable for the debts of deceased 
grantees. The exception is in the case of 
such estates which have been confiscated, 
and this exception is based on the considera- 
tion that * the interests of justice require the 
protection of creditors from the effects of a 
political catastrophe which they could not 
have foreseen.' But creditors who, like 
SaligRam and Davee Singh, joined the rebel- 
lion voluntarily, accepted such security for 
their claims as the rebel cause might offer. 
They not only foresaw, but assisted to 
produce the catastrophe, and therefore the 
interests of justice do not require that they 
should be protected from its effects. Theg 
may have all that they are entitled to by 
the letter of the law ; but the Governor" 
General would deny them that which can 
be claimed only as a favor y for it is in the 
essence of a concession by favor that it 
should be withheld where favor is not 
due. 

" 7. The Governor-General is of opinion 
that neither Salig Ram and Davee Singh's 
claim, nor that of any other creditor of the 
ex-king, who has been convicted of rebellion, 
to the liquidation of their debts from the 
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revenues of the Crown landu Bhoald be 
admitted." 

Even if the prior Circular, on which the 
appellants rely, could, on any fair principles 
of legal construction, be held to be a legisla- 
tive recognition of the rights of the creditors 
of the deposed sovereign to be paid out of 
the revepaes of the deposing Government 
(the only way in which it could avail the 
plaintiffs), the last Circular is an act of like 
obaracter, of equal validity, and equally 
binding on the Courts of Law. 

Their Lordships think it desirable to make 
a few observations on the case of Narain 
Doss V. The estate of the late King of Delhi,* 
in which this Board came to a conclusion in 
favor of a claimant under the Circulars 
in question. The title of the cause itself, 
in which the estate was named as a party, 
shows how it came to be a matter of judicial 
cognizance. The plaintiff there was admit- 
ted to claim against the estate. But he was 
put to prove tliat he was such a creditor as 
he alleged himself to be, — that he was one of 
the creditors intended to be protected by the 
Circuits. That issue having been raised, 
and having been, by the act of the Govern- 
ment itself, put in a train of judicial investi- 
gation by the legal tribunals, had to be deter- 
mined in the same manner and on the same 
principles as any other issue legally roisetl 
in any ordinary litigation, and the determi- 
nation was that the plaintiff had established 
his claims under the Circular, as alleged, ami 
that the objections to it had failed. Thai 
case has no application to the present, in 
which the appellants were peremptorily 
excluded from the benefit of the Circular. 

Their Lordships are of opinion that the 
judgments from which this appeal waF 
preferred were correct, and they will humblj 
report to Her Majesty that, in their opinion, 
those judgments ought to be affiimed, and 
this appeal dismissed with costs. 



The 15th August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice^ and the Hon'bie A. Ainslie, 
Judge, 

Case No. 217 of 1872. 

Suit upon Bond — Plea of satisfaction — En-or 
—New Suit. 

♦ low. R., P. C, 65. 



Special Appeal from a decision passed hy 
the Additional Judge of Tirhoot, dated 
the I4th September 1871, affirming a 
decision of the Subordinate Judge of 
that district, dated the 22nd May 1871. 

Mohun Senee (Plaintiff) Appellant, 

versus 

Bahadoor Singh and others (Defendants) 
Respondents. 

The Advocate* Creneral for Appellant. 

Baboo Mohesh Chunder Chowdhry for 
Respondents. 

The answer to a salt upon a bond was that the amoant 
should be satisfied out of the porchaae-money of property- 
sold bj defendant to plaintiff, and plaintiff claimed to 
avoid the sale as being bad. Hbld, that the Lower Courts, 
instead of deciding against plaintiff and leaving him to 
bring a new suit to try the question whether the sale was 
a good one or whether plaintiff could avoid it, were 
bound to ixj that question in this suit. 

Couch, CJ.—We think that both the 
Courts have avoided trying what appears 
to have been the real questioD between the 
parties. 

The plaintiff sued on a bond^ which, it 
is not disputed, was executed by the defend- 
ant; and the answer to the suit was that the 
bond had been satisfied by an arrangement 
that the amount of the bond should be taken 
out of the purchase-money of property sold 
by the defendant to the plaintiff, and the 
balance was to be paid to the defendant. 
The plaintifi^s answer to that is, ^* it is true 
that there was a sale of the property as you 
allege, but there was a representation as to 
the quantity of land sold, which was false, 
and on that ground, I am entitled and I 
claim, to avoid the sale, and then there will 
be no purchase-money out of which my bond 
can be satisfied." 

The real question to be tried was, whether 
the sale was a good one and was to be car- 
ried out, in which case the bond would be 
satisfied in the way contended for, or whe- 
ther the circumstances were such that the 
plaintiff was entitled to avoid the sale, and 
then there would be no way of satisfying 
the bond. Both Courts seem to have con- 
sidered that they ought not to try that ques- 
tion ; — they seem to have thought that there 
was a sale in effect, although it might not 
be binding and might be avoided; that the 
bond must be treated as satisfied, and this 
question must be tried in some other suit, 
and the plaintiff would have to bring a sui( 
to set aside the sale. The question waa to 
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be determined, and might well be determined 
in this suit. The case mnst be remanded 
to the first Court to try that question which 
seems to us, so far as we cau see at pre- 
sent, to be the real question in the case be- 
tween the parties. The decrees must be 
reversed and the suit remanded for re-trial, 
both parties being at liberty to give soch 
evidence as thej may be advised. 



The 15th August 1872. 

Present : 

The HouTile F. B. Kemp and F. A. Glover, 
Judges. 

Probate of WiU—Nephew^Brother^ Widow, 

Case No. 196 of 1872. 

Miscellaneous Appeal from an order passed 
fy the Judge of East Burdwan^ dated 
the Ath of April IS72. 

Chander Shiknr Mullick (Petitioner) 
Appellant^ 

versus 

Sham Chand Mullick (Opposite Fai'ty) 
Respondent. 

Baboo Mohendronath Seal for Appellant. 

No one for Respondent. 

In thia caae the High Court directed prohate of a will 
executed by a Hindoo in favor of a nephew (the son of 
■0 elder brother) to be granted to the nephew, instead of 
to a brother ;— the property being of small value, and con- 
aisting of several small holdings, and the widow of the 
deceased being a girl of very immature age, whereas 
tlie nephew luid been brought up by him and was the 
object of his special affection. 

Kempi J, — This is an application for pro- 
bate of the will of one Tarachaiid Mullick. 
This will was executed on the 26th of Assin 
1277, and Tarachand died in Eartick of the 
same year. The appellant before us who ap- 
plied for probate is Chunder Shiknr Mullick, 
the nephew of the deceased ; he wus opposed 
by Sham Chand, the brother of the deceased, 
who claims to be the guardian of the widow 
of the deceased. The Judge has rejtcted the 
application of the petitioner for probate, on 
the ground mainly that it is very improbHble 
that Tarachand should leave his small pro- 
perty to the son of his elder brother, rather 
than to his widow or tiie brother with whom 
he lived in commensality. Nobody has ap- 
peared for the respondent in tliis Court. The 
ground of appeal taken is that the Lower Court 
was wrong iu holding that the Tiill was not 



proved, inasmuch as the evidence on the re- 
cord very clearly shows that it was executed 
in the petitioner's favor by his uncle, the late 
Tarachand Mullick. We have read the will 
aod heard the evidence. There is, we think, 
nothing whatever improbable in this will ; 
on the contrary, it is just the kind of will 
which we should expect a man in Tara- 
chand's position to make. The parly in 
whose favor the will is made, Chunder 
Shikur Mullick, was the nephew of the tes- 
tator. For a long time it was a moot point 
whether, a nephew existing, the adoption of 
any other person would be valid under the 
Hindoo law. This nephew was brought up by 
Tarachand Mullick, and was the object of his 
special affection ; Tarachand was married to 
a girl of a very immature age, and this girl 
was left to the protection and care of the 
nephew ; the property is not a large one, 
being of the value of some Bs. 400, and 
consisting of several small holdings. We 
therefore see nothing whatever improbable 
in the arrangements made by the deceased. 
There is evidence to the execution of this 
will, and it is also clear that some of the bro- 
thers of the deceased had separated from, 
and were not on good terms with, the testa- 
tor. On the whole, therefore, we tliink tliat 
the Judge was wrong in not grannng a pro- 
bate of the will of Tarachand Mullick to the 
petitioner. 

We therefore decree this appeal with cost?*, 
reverse the decision of the Judge, and direct 
him to grant probate of tlie will to the peti- 
tioner, Chunder Shiknr Mullick. 



The 16lh August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Act VIIIoflS59 9. 2^0^ Bona fide Posseuion-^ 
Title —Remand, 

Case No. 1166 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan^ 
dated the 2ith February J 871, reversing 
a decision of the Moonsiff of Kytee^ 
dated the \9th 3Iarch 1870. 

Woomesh Chunder Roy (Defendant) 
Appellant, 

versus 

Beharee Lall Pallit (Plaintiff) Respondent. 

67 
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Mr. R, E. Twidale and Baboo Bhowanee 
Churn Duti for Appellaat. 

Baboo KalUe Prosunno Duti for 
Respondent 

Where a case is remanded to be determined with refer- 
ence to 8. 280 Act VIII of 1859, and the remand order 
apparently only applies to the question of bond fdt 
possession, proof of oond ./£c2e possession will enable the 
party making the allegation to claim to have hia title 
mvestigated. 

Glover^ J. — The question we have to 
decide in this special appeal is whether the 
Subordiuate Judge has rightly carried out 
t)ie order of remand passed by this Court in 
March 1869. By that order, which is to be 
found in Vol. XI, Weekly Reporter, page 197, 
the Subordinate Judge was directed to try 
whether, under the provisions of Section 230 
of the Code of Civil Procedure, the property 
in suit was bond ^de in the possession of 
Beharee Lall on his own account or on ac- 
count of some person other than the defend- 
ant. The Subordinate Judge has considered 
Iiimself bound by the terms of that order to 
go no further than the question of bona fide 
possession, and has refused distinctly to go 
into the question of title. The words of the 
order which we have just now read, no doubt 
frimd facie appear to npply simply to the 
question of possession, but there can be no 
doubt that the meaning of tlie Division Bench 
was that the case should be determined with 
reference to the whole of Section 230; and it 
has been held by a Full Bench of this Court, 
in the case of Radha Pearee Dabee Chow- 
dhrain v. Nobin Chunder Chowdhry, re- 
ported in Vol. Xill, Weekly Reporter, F. B., 
1 80, that the question of bond fide posses- 
sion is only one part of the Section, but that 
proof of bond fide possession will enable the 
party making the allegation to claim to have 
his right investigated. The Chief Justice on 
this part of the case says, that " the Court is 
<< to proceed to investigate the matter in dis- 
'* pute. Now, what is the matter in dispute ? 
*' I think that the matter in dispute is the 
" right of the decree-holder to dispossess the 
" applicant of the property under the decree, 
''and the subsequent words which state the 
''grounds upon which the applicant may come 
" to the Court do not restrict the meaning of 
" these words, but are intended to show the 
" cases in which the applicant is entitled to 
" come to the Court. Unless he can show that 
"he was bond fide in possession on his own 
" nccount, or on account of some other person, 
"he has no right to apply to the Court ; but 
" if he can do that, and if the Court is satis- 



" fied that there was probable cause for his 
" application, the Court may receive it, aad 
" proceed to investigate the matter." There- 
fore, the object with which this suit was 
remanded was that, after seeing whether the 
objector could prove that he was bond fide 
in possession, the Court should determine^ 
between the decree-holder and the party in 
possession, which of them had a better right 
to hold the property in dispute. It appears to 
us that on this part of the case the ruling of 
the Full Bench entirely disposes of the ques- 
tion. 

Then comes the next point as to whether 
we ought not to remand the case to the 
Subordiuate Judge in order to try the 
question of title, he having, as before stated, 
distinctly refused to go into that question on 
the ground that the remand order forbad 
him to do so. It appears to us that it would 
be useless to follow such a coarse in the 
present case, inasmuch as the plaintiff claims 
to derive his title through one DeiH>Dath 
Pallit, who is said to have purchased a certain 
interest in this property in 1859. Now it so 
happens that, in a suit which was brought by 
the present appellant against this Denonath» 
which suit was decreed in appellant's favor, 
and which decision was affirmed in appeal by 
the Judge, Denonath Pallit never appealed ; 
and the result of the order of the Judge, now 
become final, was that Denonath had no 
interest whatever In this property. Now 
the sale to the plaintiff by Denonath dates 
after the time when he was thus declared to 
have no interest in the property, and there- 
fore he had nothing to sell. We remark, 
moreover, that in tlie plnintiff's own kobaU 
there is a recital to the effect that the vendor 
Denonath had no title, and that the purchas- 
er would have to fight out his title in Court. 

We reverse the order of the Subordinate 
Judge and restore that of the Moonsiff with 
costs. 



The 17th August 1872. 

Present: 

The Hon^ble F. B. Kemp and F. A. 
Glover, Judges, 

Section 15 Charter Act^AetXXof 1863, 
««. 4^5. 

Kiinjah Ashruf Hossein, Petitioner^ 

versui 

Mussamat ^ozara Begum, Oppotiie Pariy^ 
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B^booi Mdkinee Mohun Roy and Obinash 
Chunder Banerjee for Fetitiouers. 

Mr, C. Gregory and Baboo Ashootosh 
Dhur for Opposite Pftrty. 

Where an application by a petitioner under Act XSL 
of 1863 8. 6 to be appointed manager of a reli^ocu en- 
dowment was rejected by the Jadee after hearing both 
sides, on the ground that there had been no transfer of 
the property by the Local Government under s. 4 : 

The Court refused to interfere under 8. 15 of the 
Charter Act, holding that the Judge had not declined to 
accept jurisdiction in the case, and that he was right in 
refasing to exercise the jurisdiction yested in him by 
a. 5. 

JTeifip, J. — ^This is an appllcntion nuder 
the provisions of Section 15 of the Charter 
Act. It was contended that the Judji:e of 
East Bordwan had improperly rejected an 
application made hj the petitioner under 
Section 6 of Act XX of 1863. The applica- 
tion was made by one Aslirnf Hossein, the 
son of Surwar Hossein, deceased, to be ap- 
pointed manaegr of the endowment connected 
with the tomb of Khajah Anwar Sahib in 
the town of Burdwan. Opposition wns made 
by Hazara Begum, the daughter of AH 
Hossein, the younger brother of Surwar 
Hossein. The Judge appears to have enter- 
tained the application, and to have heard the 
pleaders on both sides. He was of opinion 
sobstantiaily that, inasmuch as there was 
no transfer of the endowed property under 
the provisions of Section 4 Act XX of J 863, 
the provisions of Section 5 of the same Act 
did not apply. He therefore, rejected the 
application with costs. 

We think that, under Section 15 of the 
Charter, this Court can only interfere where 
the Judge in the Court below either has acted 
without jurisdiction, or has declined to accept 
the jurisdiction vested in him by the law. 
In this case we do not think that the Judge 
has declined to accept jurisdiction. He has, as 
already stated, entertained the application. 
He has heard the pleaders on both sides, 
aod he has come to the conclusion that the 
Act does not apply to the property in dispute, 
aad therefore that he cannot appoint the 
petitioner under Section 5. Under Section 5 
ihe appointment is in the discretion of the 
Cour^ and after considering all the circum- 
stances the Judge thought proper not to ex- 
ercise that discretion. 

Further, on referring to the Act, we find 
that Act XX of 1863 applies to mosques, 
temples, and other properties endowed for 
religious purposes or usage. Section 3 of 
the aforesaid Act enacts that, in the case of 
every mosque, temple, or other religious 



establishment, such as the one under con- 
sideration, to which the provisions of either 
of the Regulations specified in Section 1 
of the Act, namely. Regulation XIX of 
1810, Bengal Code, and another Regub- 
tion of the Madras Code apply, the Local 
Government shall, as soon as possible after 
the passing of the Act, make special provision 
as provided for in Section 4 ; such provision 
being that^ in the case of every mosque, tem- 
ple, or other religious establishment which, at 
the time of the passing of the Act, shall be 
under the management of any trustee, mana- 
ger, or superintendent, the Local Government 
shall, as soon as possible aflber the passing of 
this Act, transfer to such trustee, manager, 
or superintendent (provided that the nomi- 
nation of such trustee, manager, or superin- 
dent shall not vest in, nor be exercised by, 
nor be subject to the confirmation of, the 
Government or any public officer) all endowed 
property belonging to such establishment. 

In this case, it is not shown by the peti- 
tioner that any such transfer was made by 
the Local Government, and therefore under 
Section 5 the Judge was perfectly right in 
refusing to exercise the jurisdiction vested in 
him by that Section, inasmuch as the property 
had not been transferred under Section 4 by 
the Local Government. 

The rule must, therefore, be discharged 
with costs. 



The 19tb August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Knight^ 
Chief Justice^ and the Hon'ble W. Markby, 
Judge. 

Jurisdiction (of Court of Recorder^ Rangoon) 
— Suit against Defendant not dwelling within 
jurisdiction. 

Reference to the High Court by the Record* 
er of Rangoon f dated the 3istJuly 1872. 

Anonymous. 

The Court o! the Recorder of B«of(O0B has no jorit- 
diction in a ami brought against a defendant dwelling in 
Surat, though the cause of action arose in Rangoon. 

Case, — The question is whether the Court 
of the Recorder of Rangoon has jurisdiction 
in cases in which the cause of action hab 
arisen within the local limits of the jurisdic- 
tion of the Court, but the defendant does not, 
at the time of the commencement of the 
suit, dwell within those limits ? A suit in 
which the cause of action arose in Rangoon 
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)iAs been brought in tlie Court of the Re- 
corder of Rangoon against a defendant dwell- 
ing in Sarat. Before admitting the plaint, 
the Recorder, of his own motion, submits 
the question above stated for the decision of 
the High Court. 

Bj Section 41 of the Burmah Court's 
Act, 1872, the Court of the Recorder has 
jurisdiction " if, in the case of immoveable 
*^ property, the subject-matter of the suit is 
*^ situate, or if, in all other cusos, the defend- 
" ant, at the time of the commencement of 
" the suit^ dwells or carries on business or 
" personally works for gain within ** the 
local limits of the jurisdiction of the Court 
as defiued in the Act ; but jurisdiction is not 
expressly given In cases in which, at the time 
of the commencement of the suit, the de- 
fendant is not dwelling or carrying on busi- 
ness or personally working for gain within 
the local limits of the jurisdiction, though the 
cause of action may have arisen within such 
limits. There is considerable diflference in 
the language of the Charters and Acts giving 
jurisdiction to Courts in India ; and I need 
only refer to the Charter of the High Court 
at Calcutta, Clause 12 ; the (PiesideBcy 
Towns) Small Cause Courts Act (IX of 
1850), Section 28 ; the Mofussil Small Cause 
Courts Act (XI of 1865), Section 8 ; the 
former Recorder's Courts Act (XXI of 1 863), 
Section 10 ; and the Code of Civil Procedure, 
Section 5, to show that different jurisdiction 
has been given to different Courts ; and that 
jurisdiction in cases in which the cause of 
action arises within the local limits of a 
Court is sometimes expressly given, and 
sometimes is not given. These differences 
are to some extent noticed in the note to 
Section 5 of Broughtou's edition of the Code 
of Civil Procedure. The point receives 
more prominence by the enactment in Sec- 
tion 4 of Act XXIII of 1861. On pre- 
eeotation of the plaint above mentioned, it 
was urged that the Recorder's Court ha^ 
j urisdiction by virtue of Section 5 of the 
Code of Civil Procedure ; but in what way 
the jurisdiction expressly given by the Bur- 
mah Courts Act, Section 41, is extended by 
Section 5 of the Code of Civil Procedure, 
could not be very well explained in the face 
of the words " subject to such pecuniary or 
other limitations as are or shall be preset ibed 
by any law for the time being in force," 
with which the Inst mentioned Section com- 
mences ; but perhaps the argument idtended 
was that that Section, read in connection with 
Section 44 of the Burmnh Courts Acts, 
whereby the Recorder is authorised to exer- 



cise the powers of a District Judge, extends 
the jurisdiction expressly given by Sectioa 
41. It may be observed, however, that Sec- 
tion 41 gives in one instanoe (that of the 
defendant carrying on business within the 
local limits) a wider jurisdiction tiian is given 
by Section o of the Code of Civil Prooe- 
duro. I am of opinion that no jurisdiction 
arises by implication from the words of Sec- 
tion 44, and that jurisdiction, when the de- 
fendant is not within, or carrying on busi- 
ness within, the locol limits prescribed by the 
Act, is, either by accident or design, caiUM 
omissus. It appears by the report of the 
proceedings in the Legislative Council of 
India that the Burmah Courts Bill received 
the greatest attention when before the Select 
Committee to which it was referred ; and 
Section 41 of the Act is entirely different 
from the corresponding Section in the origi- 
nal Bill. Apart from the express words of 
that Section, I do not see how any jurisdic- 
tion can exist ; but, as the point is one which, 
if my opinion be correct, can only be rectified 
(if rectification be desirable) by legislative 
enactment, I deem it expedient to submit the 
question for the decision of the High Court. 

The judgment of the High Court was 
delivered as follows hy — 

Couchf C,J. — The Court is of opinion 
that the suit referred to is not within the 
jurisdiction of the Recorder. 



The 19th August 1872. 

Present : 

The Hon'ble H. V. Bayley nnd Dwarka- 
nath Mitter, Judges. 

Procedure^ Suit for rent^Rule of Proportion. 
Case No. 165 of 1872. 

Special Appeal from a decision passed b^ 
the Subordinate Judge of Rajshah^e^ 
dated the Srd October 1871, affirming a 
decision of the Moonsiff of Shazadpore^ 
dated the 17 th July 1871. 

Kuroona Moyee Debia (Plaintifi*) Appellant^ 

versus 

Eripanath Doss (Defendant) Respondent. 

Baboo Tarinee Kant Bhuttacharjee 

for Appeliaut. 

Baboo Issur Chunder Doss for Respondent. 
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In a suit for rent the Lower Appellate Court was 
directed to proceed upon the evidence adduced in the 
ease apd find what was the contract between plaintiff 
and defendant, what the area and jomma, and to what 
arrears, if an^, plaintiff was entitled, instead of proceed- 
ine upon a kind of rule of proportion having reference to 
a former dedsioD* 

Bat^leyy •/.— It i« quite clear that the judg- 
meot of the Lower. AppelUte Court in this 
case is errooeoos in law and defeietive in 
iDvestigatioii so ab to aflbct ihe decision oa 
the merits. 

The suit was one for arrears of rent dne 
from the defendant. 

The Lower Appellate Court has affirmed 
the judgment of the first Court which gives 
the plaintiff a modified decree for 3 rupees 
1 anna 12^gnndah8. The Lower Appellate 
Court does not in any way sift the evidence 
in the case, or find what the tenure was, or 
what was its area and j urn ma, or what was 
the contract between the plaintiff as land- 
lord and the defendant as tenant, but merely 
proceeds upon a kind of rule of proportion 
that because a certain former decision 
decreed to the plaintiff a certain sum out of 
16 annas, therefore the plaintiff in this suit 
is entitled to a proportionate sum out of 
5 annas 6 gundahs 2 cowries 2 krauts. 

It is obvious that such a decision is clearly 
wrong. The Lower Appellate Court should 
proceed upon the evidence adduced in this 
ease, and find what the contract was between 
the plaintiff and the defendant, what was the 
area and what the jumma, and to what 
arrears, if any, the plaintiff is entitled in 
this soit. 

The case is accordingly remanded to the 
Lower Appellate Court with reference t6 the 
above remarks. 



The 19th August 1872. 
Present: 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Endowment^ Evidence* 

Case No. 413 of 1872. 

Special Appeal from a decision passed by 
the Judge of Midnapore^ dated the 2ist 
December 1871, affirming a decision of 
the Subordinate Judge of that district ^ 
dated the \dth August 1869. 



Bam Pen^had Doss A/dhikiNree and others 
(Plaintiffs) Appellants^ 

versus 

Sreehoree Doss Adhikaree and others 
(Defendants) Respondents. 

Baboos Ashootosh Dhur and Kumla Kani 
Sen for Appellants. 

Baboo Bhyrub Chunder Banerjee for 
Respondents. 

The mere fact fiiat m poHion of tbe profits of Isnd in 
the possession of m piirt^ had been for some time osed 
for the worship of an idofis no proof of an endowment, 
and cannot impose on such party the ^abilitiefl attaching 
to the office of a sAe&dtt. 

Mitter^ JL— Wb see no reason to interfere 
in this case. The Lower Appellate Court has 
found as a , fact that the . plaintiff, special 
appellant, has fulled to prove what portion of 
the property involved in the present litigation 
is debutturiwuii what portiou is XkOtdebuttur. 

It has been said that the defendant, special 
respondent, had admitted in a previous suit 
that 131 beegahs of land were debuttur ; but 
in that very case those lands were decreed to 
the respondent, not on the ground that they 
constituted the property of the family idol, 
but ou the ground that they belonged to Kisto 
Doss, the founder of the idol, and that the 
respondent was entitled to succeed to Kisto 
Doss as his heir. It appewrs clear from the 
judgments of both the Lower Courts that there 
was in point of fact no endowment at all. It 
may be that a portion of the profits of the 
lands in the possession of the defendant had 
been for some time used for the worship of 
the idol ; but that circumstance cannot Impose 
on the respondent the liabilities attaching to 
the office of a shebait. 

In this view, it appears to us quite clear 
that; the judgment of the Lower Appellate 
Court must be afiirmed, and this speciaL 
appeal dismissed with costs. 

We wish further to remark that the Lower 
Appellate Court has distinctly found as an 
additional fact that the charge of misappro- 
priation brought by the plaintiff, special 
appellant, against the respondent, is altogether 
unfounded. 

The special appeal is, therefore, dismissed 
with costs. 
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The 19di Aagasi 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

NoU'appeartmee of Defe ndant ' Ex-^parte Jwdg- 
ment—Act VIII of 1859 ss, 113, 119. 

Case No. 369 of 1872. 

Special Appeat from a decision passed hy 
ike Judge of Bhaugulpore, dated the 
29th July 1871, affirming a decision of 
the Subordinate Judge of that district, 
dated the I3th March 1871. 

Sjud Mahomed HosBeia (DefendaQt) 
Appellant, 

versus 

Shaik MoBtozul Huq (Plaintiff) Respondent. 

Mr. R. E. Twidale for Appellant 

Moonshec Mahomed Vusoof (or Respondent. 

One of several defendants in a snit did not enter 
appearance until nearly a month after tlie date fixed lor 
the first hearbg, when he applied, by a vakeel, for leave 
to be heard in answer, under tne last part of s. 1 1 1, Code of 
Civil Procedure. In the absence of good and sufficient cause 
lor previous non-appearance, his application was rejected 
and an ex-parU judgment given against him. After this he 
ilpplied, at the instance of the Appellate Caurt, for a re- 
hearing on the ground that the summons had not been 
duly served upon him. This application was rqected and 
the order of rejection was upheld in appeal In special 
appeal he contended that the case did not fall withm Sec- 
tk>n 119, and that he was entitled to have the regular 
appeal previously pre^rred determined upon the record 
aa It stands, notwithstanding his prayer had been rejected 
under Section US. 

Held, that the service of the summons, which had been 
found as a fact by both the Lower Courts, must be taken 
for granted in the special appeal and the order under 
8. lis must be assumed to be correct. 

Held, that the mere fact of the special i^pellant 
having appeared by a vakeel in the way mentioned 
above, could not be taken as an appearance within the 
meaning of s. 119, and was not sufficient to prevent the 
Court from paasing a judgment ex-parte against him. 

MittCTy J. — The special appellant in this 
case was one of several defendants in a suit 
instituted in the Court of the Subordinate 
Judge of Bhaugulpore bj the special re- 
spoudent. 

The special appellant did not enter appear- 
ance in the suit until after nearly a month 
from the date fixed for the first hearing. He 
then appeared in the Court hy a Takeel, and 
applied for leave to be heard in answer to 
the suit, under the proTisions of the last part 
of Section 111 of the Code of Civil Proce- 
dure. The Subordinate Judge, however, not 
being satisOed that the special appellant had 
succeeded in showing any good and sufficient 



cause for his previous non-appearance, rejected 
his application, and gave judgment ex^parte 
against the special appellant. 

Against this decision the special appellant 
appealed to the Judge ; but the Judge rejected 
the appeal upon the ground that the case was 
one which fell within the provisions of Section 
119 of the Code of Civil Procedure, and that 
the special appellant's only remedy was to go 
to the Court of original jnrisdiction under 
that Section and ask for a re-hearing of the 
oasB. 

The special appellant, acoordingly* preferred 
an application to the Subordinate Judge, asking 
that officer to grant a re-hearing upon the 
ground that the summons had not been served 
upon him, and that the return made by the 
serving* peon was false and fraudulent. 

The Subordinate Judge, however, found 
upon the evidence that the case pat forward 
by the special appellant, in order to account 
for his negligence in appearing in the suit, 
was altogether unfounded, and that the special 
appellant was therefore not entitled to a 
re-bearing. 

Against this order, the special appellant 
appealed to the Judge, and the Judge having 
rejected the appeal for the precise reasons 
mentioned by the Subordinate Judge, the 
present special appeal has been preferr^ to 
us upon the ground that the case is one whicb 
does not fall within the purview of Section 
119, and that the special appellant is entitled 
to have the regular appeal previously prefer- 
red by him to the Judge determined upon the 
record as it stands, notwithstanding that hia 
prayer to appear and to be heard in answer 
to the suit had been rejected by the Subordi- 
nate Judge under Section 1 1 1 of the Code. 

We are of opinion that this contention is of 
no force whatever. That the special ap- 
pellant was duly served with summons to 
appear in the suit cannot now be disputed. 
That fact has been concurrently found by both 
the Lower Courts, and we must therefore take 
it for granted for the purposes of this special 
appeal. 

It has been argued that, in point of fact, 
the special appellant did appear in the ori- 
ginal suit by the vakeel who was appointed 
by him to support his application for leave 
to be heard in answer to the suit. But this 
contention seems to us to be manifestly erro- 
neous. The mere fact of the special appel- 
lant having appeared before the Subordinate 
Judge in the way mentioned above cannot be 
token as an appearance within the meaning 
of Section 1 19, when his application for leave 
to be heard in answer to the suit was rejected. 
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and the case decided no^nwst Uitn ex parte 
under the provisions of the Code. It cannot 
be contended tiint, under the facts found by 
the Lower Conrts in this case, the Subordinate 
Judge WAS not fully justified in rejecting the 
special appellant's application for leave to b«* 
heard in answer to the suit. Section 111 
makes a distinct provision for that purpose, 
and we must therefore assume that the order 
passed by the Subordinate Judge rejecting: 
that application was a proper and corrects 
order. If then that order was a proper 
and correct one, it would follow as a neces- 
sary consequence that the special appellant 
was not heard'in answer to the suit, and that 
the jadsrment pronounced against him by the 
Subordinate Judge was, therefore, strict iy 
tpenking, a judgment passed ex parte against 
a defendant who had not appeared to answer 
the plain tifTs claim. 

Of conrse, a party may be heard in answer 
to a snit either by being permitted to put in 
a written statement, or by being permitted to 
defend himself in person or by pleader with- 
out patting in any written statement at all. 
But it cannot be reasonnbly contended that 
the mere fact of a defendant appearing before 
the Court in order to ask for leave to be 
heard in answer to a suit, is sufficient to prevent 
the Court from passing judgment ex parte 
against that defendant, if the application for 
leave to be so heard is not made upon proper 
and reasonable grounds. No authority has 
been cited to us by the pleader for the special 
appellant in support of his contention, and 
taking the facts as found by the Lower Courts 
we fe^l little hesitation in saying that this 
special appeal ought to l>e rejected. 

It ia accordingly dismissed with costs. 



The 19th August 1872. 
Present: 

The Hon'ble H. V. Bavley and Dwarkanath 

Mitter, Judges. 
Mahonudan Law^ Pre-emption— Incidental Rule. 

Case No. 375 of 1872. 
Special Appeal from a decision passed by 
the Subordinate Judge oj Bhauguipore, 
dat^d the 22nd November 1871, reversing 
a decision of the Moonsiff of Monghyr^ 
dated the 9th March 1871. 

Torul Komhar (Plaintiff) Appellant^ 
versus 

Mussamat Achhee and another (two of the 
Detendants) Respondents. 



Moonshee Mahomed Yusoof for Appellant, 
Mr. R. E, Twidale for Respondents. 

When a pre-emptor, on being asked to purchase a 
property, (leHI)erately refuses to exercise his right of 
pre-emption, and a new purchaser, having satisfied him- 
self after careful inquiry that there is no other impedi- 
ment, purchases the property, the former cannot be 
allowed to take away the property from the latter on the 
incidental rule of Mahomedan law that the pre-emptor*8 
title to purchase is not extinguished until Uio property^ 
has actually passed. 

Bayleyy J. — Wb are of opinion that this 
special appeal must be dismissed with costs. 

There is a clear finding of fact by the 
Lower Appellate Court that the plaintiff iiad 
the option of purchasing the property as 
pte-emf)tor; and that having that option, he 
deliberately refused to avail himself of it. 
It is equally clear that, after he so refused to 
purchase, the defendant No. 1, after due 
enquiry as to the vendor's title, and being 
satisfied that there was no impediment to his 
title, purchased that property. 

It is urged in special appeal that, under 
the Mahomedan law of pre-emption, although 
a person havini; that right may hove refused 
to purchase, yet his title to purchase is not 
extinguished until the property is actually 
passed into another person's hand, and a 
case reported in Volume XI, Weekly Re- 
porter, is cited in support of this contention. 
That case, however, has not its facts the 
same as this. There it was doubted whe- 
ther there was a clear refusal on the part of 
the pre-emptor, and although it was inci- 
dentally laid down that the pre-emptor's 
title is not extinguished until the property 
is actually passed into another's hands, yet 
the principle of equity raised before us in 
this cose was in no way considered or 
touched upon by the learned Judges in 
that case. That case in Volume XI, ihere- 
fore, is neither a precedent in support of the 
special appellant's contention, nor a confiict 
with the case reported in page 311 of the 
Guf) Number of the Weekly Reporter. 
There is, therefore, no necessity for our re- 
ferring this case to a Full Bench as asked 
hy the special appellant's pleader. On the 
other hand, the principle of equity is clear 
that when a pre-tmptor, on being asked to 
purchase a property, deliberately refuses to 
exercise his right of pre-emption, and after 
his refusal a new purchaser, after careful 
enquiry, and having satisfied himself that 
there is no other impediment to his making 
the purchase, purchases that property, the 
pre-emptor should not be allowed to turn 
round ^nd take away th^ property from th^ 
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porchaser's hand on the incidental rnle of 
Mabopaedan la^ that, l^ia \ii\e, to, purchase 
is not extinguished until the property is 
ftctqadly pf^^d. 

In this view I would dismiss thU speaial 
appeal with costs. 

AfiifeiTf i7*-^I ana entirely of the sanae 
opinion. No authority has been cited to us 
froni the ]!||IahomedaD law to show that a 
pre-emptor can enforce his right of pre- 
en^ptioiJi ev«a after hf^ving positively 
refused to purchase the property in whioli 
he claims that right, but which after 
his refusal has been purchased by a third 
porty. But whatever may be the rule of 
llifaboiqedan law on this po|int, it appears 
to me quite clear that we should not 
allow the plaintiff in this case to commit a 
fraud upon the defendant by askiag tlie 
latter to gire up to him a property wliicb h^ 
has purchased on the strength of the plain 
tift's own refusal to exercise his right of 
pre-emption. The case falls within the ordi- 
nary principle of estoppels, and I think that 
the plaintiff in this case is precluded by his 
own conduct, which has been acted upon by 
the defendant, from Impugning the tide of 
purchase acquired by the latter. 



Present : 

Th^ Hoi^'hl^ ^, Y. B^ley nn4. Dwa^l^anath 
Miiti^^ J^4ge9^ 

Act Xof 1859 s, 5^-^ Right of Suit 

Cw N4?i.. 455i of 1872. 

Special Appeak from a deevnon passed by 
the Jndge of Dinagepore, dated the XOlh 
October Wl, modifying a decision ofi 
the Moonsiff of that distnot^ dated the 
ZOthJme\%'^\, 

Shetab Qhand Laha (Plaintiff) Appellant^ 

versus 

Majum k\\ Chowdhry (Defendant) 
Respondent. 

Baboo Imur Chunder> Doss for Appellant. 

No one for Respondent. 

Where a suil for rent wis dismiBtod for delaolt by a 
Dopoty Collector, who held flobstantifllv; thatDeither of 
tBe parties had appeared Wore him either in person or 
by an agent daly qualified, hsld that, nnder Act ^ of 
1859 8. 54, the plaintiff wm entitled to bring a fresh atuit, 
uoiess barre4 by the Uw of luI^ts^q^. 

Baylep, J. — No one appears fbr tlM re- 
Ip^uident in ^ case. 



nie plaintiff sued for arream of rent for 
thejFeara 1274, 1275» and 127«. 

The first Court gave the plaintiff n fall 
decree for his claim for all the three years. 

On appeal the Lower Appellate Cotirt hel4 
that, as regards tlie years 1274 and 1275, the 
plHintiff 's claim was bnrred by the pro?isionfl 
of Section 2, inasmnch as a previous suLl 
brought by him was dismissed by the Deputy 
Collector for default, but that he was en-i 
titled to a decree for the year 1276. 

The decree of the Deputy Collector wa» 
that neither of the parties was before him, 
and he therefore dismissed the suit* Under 
^is state of the facts, it seems to ua thai the 
case comee under the provisions of SeotUm 
54 Act X of 1859, under whiek A<et the 
case was tried. That Section says i-^^ If, 
*^on the day fixed bv^ the summons or pro^ 
'' claniailon for the appearaiioe of th& defends 
'^nnt^ or on uny sulMequeat day te which 
^the hparing of ^ oase may h^ adjourned, 
*< prior to the recording of an issue for tfiai 
^as hereinafter proyided, neither of the 
*< parties app**ar in person or l>y an agent, 
*^ tlie O'tse simll be strock off with liherty to 
''the plaintiff to bring a fresh snit, ualeai 
** precluded by the rules fur the limitetion of 
*^ actions.** 

We mny here observe that substantiaUyr 
the Deputy Ool lector held that neither of the 
parties to the suit hod appeared before him 
either in person or by an agent duiy quali/i^d 
to nnswer the questions of the Court. I4 
follows, therefore, that under the provisions 
of Section 54 the plaintiff is entitled to briog 
a fVesh suit, unless barred by the law of limit- 
ation. 

Thejud^mentof the Low^r Appellate Court, 
therefore, in so far as it dismisses the plain- 
tiff's suit for thQ years 1274 and 1275 is re- 
versed, and the plaintiff will be entitled to a 
full decree of his claim. 



The 20th Angoat 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanaih 
Mitter, Judges. 

JwrisdieHon^Aci VIII ofl%S»s.24S^Attmcked 
Property. 

In the matte/ of 

Ehellat Chunder Ghose, Petitioner^ 

versus 

Gour Churn Mojoomdar, Opposite I^art^. 

Bffboc^ Rash Bekaree Ghose for PetitioQec 

Mr, M. L. Sandel for Opposite Pv^tj. 
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Where a Sabordinate Judge, under Act VIII of 1869 
1. M declared that a de^fee-hblddr Was ebtitled to enfbfce 
Us mortgage iieo against certain Attached propertjr, 
although that property was in the possession of the 
claimant oh his own account, and not oh behalf of the 
Jnil||^ent-debtor, inasmuch as the claimant prof^ed to 
denre his title under ladavee executed in his favor by 
the judgment-debtor : 

Hbld that the Subordinate Judge had proceeded be- 
yond the authority given him by the Section, and that the 
deeree'holder*s title to enforce his mortgige lieh against 
the proper^ eould only be determined in a r^gidar suiL 

Mitter, J. — Wb think this rule ought to 
be made absolute; 

The ouly question #1iich the Subordinate 
Judge had power to try under the provisions 
of Section 246 Act VIII of 1859 was whe- 
ther the property attached was in the posses- 
sion of the judgment-debtor, or of any other 
person as trustee for liim. So far as that 
qaestton is <ioncetned, the Sttbordiimte Judge 
has substantially answered it in favor of 
the claimant ^ but he goes on to say that, inas- 
much as the claimant professes to derive his 
iitl^ under a ladabee executed in his favbr 
by the jodgment-debtor, the deoree-lioldet' is 
Mtitl(*d to enforce his mortgage lien against 
the aUached p^>)»erty) although that property 
is in the possession of the claimant un his 
own account, and not on accouut or on behalf 
of the judgment-debtor. 

This reasoning of the SuWdinate Judge 
is clearly erroneous, nnd it follows therefore 
that he had no power to reject the claim put 
forwat-d by the claimant, afier having ali^^ady 
found the otily issue khich he had to deter- 
tnine for the parpose of ndjudioating upon 
that claim in the petitioner's favor. 

It has been said that this Court has no 
power, under the provisions of Section 15 of 
the Charter Aet, to interfere With the judg- 
ment of the Subordinate Judge, because the 
Subordinate Judge had jurisdictioii to try 
whether the attached propet ty oiight to be 
released or not. But the jurisdiction given 
to the Sabordinate Judge hy the provisions 
of Section 246 is of a very limited character; 
and as it is im[K>8sible to deny in this case 
that the Subordinate Jildge has proceeded 
beyond the authority given to him by that 
Seetiouj we Asel little hesitation in saying 
thnt we have fuil power to reverse the decision 
of the Suiiordinate Judge, and to dir^t the 
immediate release of the property in question. 
The decree-holder may be entitled to enforce 
hid isottgage lien against the property, but 
ihat is a question which cati be determhied 
only ia ft t^egalar soil 

The role is made absolute with oostt^ 



The 24th August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 

Act VllI (B. C.) of 1869 s. 27— ilc< / of 
1868 *. 2 W. 1^-^Calendar Y^di-. 

Cade Mo. 488 of 1872. 

Special Appeal from a deeinoh paswed'by 
the Suhirdinate Jkdge vf JBhAiguipore, 
dated the Bth December 1>871, re^fening 
a decision 6/ the Maonsiff of ih^t dis* 
triety dated the I5th August 1871. 

Ehilsro Muadar and another (Platntift) 
AppeliantSy 

versus 

Prem Lall and others (Defendants) 
Hesponients. 

Baboo Boodh Sen Singh for Appellants. 

Monnshee Mahomed Yulsoof for Respond- 
ents. 

In the abseiMfe o! any proTision in the Ben^ Coaneil 
Act VIII of llSSd, ab to th^ calendar according to which 
the *^year'* mentioned in 8, 27 is to be,ca|cnlat|^ the 
interpretation given ib 81. 2 is, ^ Act I of 1868 intist be 
followed, and this year d^eaUted According to ihe British 
calendar. 

Bayley^ J.-^Wi^ think this case mtist be 
remtinded to the Lower Appellate Court for 
trial On the merits. 

it is found by the Lower Appellate Court 
as a fact that the cause of action arose (torn 
tiie 1st Assar, i^heo it is the custom of the 
people of that pnri; of the cotintry to begin 
cultivation, feeciion 27 Act Vrfl of 1869 
(B 0.) merely sayis tliat the suit is to be insti- 
tuted within one year of the cause of action. 
It does not provide accorciing to what calen- 
dar that year is tb be cnlciilatedr 6n the 
contrary, Clause ^ Section 2 Act X of 1868 
provides that *' years*' aiid *^ mouths'* are to be 
C'llculiited according to tbe [British calendar, 
unless the contrary be expressed. Now> 
although that is an Act expressly referring 
to Acts passed by the Oovernor-Greneral in 
Council, we thidk that, in the a\)8eiice of any 
provision in the Bengal Council Act, the 
interpretation given in Act I of 1868 must 
be followed, and folibwiug that interpre- 
tation the present suit is lu time. 

The judgment of the Lower Appellate 
Court is accord inzly revised, and the Oase 
remanded for tirial oh the nierits. 

l*he costs o\ tViis Appeal and ot the Lovirrf 
Appellat(9 Couii will abide the ttltiinata 
result. 
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The 24th August 1872. 

Present : 

The Hon'ble H V. Bayley and Dwarkanaih 
Milter, Judges. 

Mortgage -- Assignee — Right of Suit. 

Case No. 268 of 1872. 

Special Appeal from a decision passed by 
the First Suhordiufte Judge of Bhau- 
gulpore, dated the 29th September 1871, 
affirming a decision of the Moonsiff of 
iludhoopoora, dated the Zlst May 187i. 

Baboo Dutt Jhn (one of the Defendants) 
Appellant^ 

versus 

Pearee Eaunt (Plaintiff) and another (Defend- 
ant) Respondents. 

Baboo Chunder Madhub Ghose for 
Appellant. 

Baboos Hem Chunder Banerjee and Taruck 
Nath Paleet for Respondents. 

A party with whose money a mortgage has been satU- 
fied may bring a suit for the enforcement of hia lien as 
assi^ee of soch mortgage ; bat not for obtaining pos- 
session of the mortgag^ property in the capacity of an 
absolute owner. 

Mitter^ J. — In this case we are of opinion 
that the decision of the Subordinate Judge 
onght to be reversed. 

It is clear that the decree, in execution of 
which the property in dispute was sold to 
the plaintiff's vendor, was n mere money de- 
cree, and the plaintiff must therefore be 
treated merely as the pnrcbnser of the right, 
title and interest of the judgment-dt^btor, or 
in other words, of the equity of redemption, 
whith was all that remained to the latter 
after the first mortgajse. It appenr>>, how- 
ever, that at the time of the auction-purchase 
of tlie plnintiff 's vendor the right titl^ and 
interest of the debtor had alre«dy passed to 
the special appellant partly under u purchase 
and partly under a moi tjraL'C, and it follows 
therefore that the present suit cnnnot be 
maintained in the shape in which it has been 
brouL'lit. It may be that the vemlor of the 
plaintiff, and therefore tlie plnintiflf himself, is 
entitled to be equitably consi«lereJ as the 
assignee of the fir»<t mortgagee, inasmuch 
as it was with their money that that mort- 
gajre was satisfied. But in that case, the 
plaintiff ought to have brought a suit for the 
enforcement of his lien as such assignee, and 
jaot for obtaining possesfion pf the mort^A^ed 



property in the capacity of an absolute 
owner, as he has done in the present instance. 
The present snit, therefore, must be dismiss- 
ed with all costs, wiiho«it, howevt^r, any pre- 
judice to the plaintiff's right, either to en- 
force the lien created i-y the fir^t mortgage 
or to redeem timt portion of the disputed 
property which is* held by the defendant 
under the mortgage executed iu his fuvor. 
Suit dismissed accord i ugly. 



The 24th August 1872. 

Present : 

The Hon'ble H. V. Bayley ond Dwarkanath 
Mitter, Judges. 

Alienation by Ouardian-^Suit by Minor^-'Linal* 
ation — Notice — Preliminaries, 

CaseNo. 120of 1872. 

Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 16M 
August 1871, reversing a decision of the 
Moonsiff^ of Kechoogunge^ dated the 
28M February 1871. 

Rojnarain Deb Chowdhry (Plaintiff) 
Appellant^ 

versus 

' Kashee Chunder Chowdhry and others 
(Defendants) Respondents. 

Mr. R. T. Allan and Baboo Ashootosh 
Dhur for Appellant. 

Baboo Bykuntnath Doss for Respondents. 

Mere silence for a period short of that prescribed by 
the law of limitation cannot by itself constitute a valid 
ground for rejecting a person^s ckim to set aside an 
alienation improperly made by his guardian, daring hia 
minority, without valid necessity. 

A person who has arrived at majority is not required 
by law to give an^ notice, express or implied, to the 
person who holds his property under such an alienation, 
or to perform any preliminary acts before he can bring 
a suit to set it aside. 

Mitter^ J. — Thb main questions wbioh 
the Lower Conns had to deternnine in this 
case were, firstly^ whether there was aoj 
le^nl nece^^i^ity to justify the guardian of 
the pl&iniift*8 vendor in mortgaging the 
diisputed property to the defendant ; and, 
secondly^ whether the plaintiff's vendor 
Cliunder Nath, after ariiving at majority, 
had, previous to the sale to the plniuiif^ 
ratified the said transaction of mortgage. 

With reference to the first question, the 
Lower Appellate Court has found at a fact 
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npoQ evidence that the case of necessity set 
up by the deftsodant, special respondent, in 
his written statement, was not proved to its 
siitisfactioii. This finding has been impugn- 
ed by the spf'cial respondent under the pro- 
yisioiis of Section 348. But as it is a find- 
ing of fact biised upon a full cousideiation ol 
the evid'-nce on the record, nnd as we do no> 
find any error in hiw eiiher in the procedure 
or in the investigation of the case, we cannot 
interfeie with it in special appeal. 

Upon the second question, the Lower 
Appellate Court has come to the conclusion 
that the plain tilHs vendor having failed to 
take any steps to repudiate the defendant 'li 
title under the mortgage within five years 
afler the date of liis arrival at mnjority, it 
must be presumed that he has ratified that 
title. 

We are of opinion that, und^r the admitted 
circumstances of this cnse, this conclusion 
is erroneous in law,. We do not mean to 
say that long silence on the part of a person 
arrived at majority to impugn the validity 
of a transaction between liis lawful guardian 
during his minority and a tldrd party, cannot 
be treated as evidence of ratification, merely 
because that silence falls short of the period 
prescribed by the statute of limitation. Nor 
do we mean to say that a Court of Justice 
whose duty it is to determine a question of 
fact cannot, in any case, infer a ratification 
from the fact of such silence. But after a 
careful consideration of all the arguments and 
authorities brought to our notice, tlie cooc;lu> 
sion we have arrived at is that mere silence for 
a period short of that prescribed by the law of 
limitation, cannot by itself constitute a valid 
ground for rejecting a person's claim to set 
aside an nlienation improperly made by his 
goardian without any valid necessity. Such 
a coarse would be tantamount to the establish- 
ment of a new rule of limitation not sanc- 
tioned by the statute, and it is therefore clear 
that mere delay in repudiating an alienation, 
like that al>ove described, can be treated 
only ns evidence of ratification, if such rati- 
fication is pleaded, and in no other light. 

Let us now proceed to see how the Lower 
Appellate Court has dealt with the delay 
imputed in this case to the plaintiff's vendor, 
that delay being considcied inert-ly as a 
matter of evidence bearing U|>on the question 
of ratification. The learned Judge admits in 
his decision that, as soon as tlie plaintiff's 
vendor arrived at majority, he sold his rights 
in a moiety of the lands mortgaged to the 
defendant, to the plaintiff, and in the kobalah 
executed for that porposei he, the plaintifi^s 



vendor, expressly repudiated the title of the 
defendant and characterized the possession 
held under that title as wrongful. But the 
learned Judge goes on to say that the defend* 
ant was not a party to this kobalah; and as 
neither the plaintiff nor his vendor gave to 
the defendant any notice of their intention to 
repudiate the mortgage transaction in question 
within five years and upwards from the date 
of its execution, it must be held that that 
transaction has been sufiiciently ratified by 
I he plaintiffs vendor, and therefore as a 
matter of law by the plaintifi himself, who 
cannot claim to stand in a higher position 
than his vendor. 

But this reasoning 4ippears to us to be 
erroneous. In the first place, it seems to be 
clear that there is no law which requires a 
person who has arrived at majority to give 
any notice, express or implied, to the person 
^ho holds his property under an invalid 
alienation made by his guardian during his 
minority, nor do we find any law providing 
that a suit of this descrifition cannot be 
maintained without the performance of some 
preliminary acts on the part of the minor, or 
of those who claim under him. 

In the next place, it is dear from the fore* 
^oing remarks that the question which the 
Judge had to try was whether the title 
relied upon by the defendant had been 
ratified by the plaintiffs vendor, there being 
no allegation in this case that it had been 
ratified by the plaintifi himself ; and it may be 
conceded that, in dealing with this question, 
the Judge had every right to draw any legi* 
timate inference he thought propei* from the 
conduct of the parties, — such as the delay on 
the part of the plaintiff or of his vendor in 
taking proceedings against the defendant. 
But in this case it is admitted that there is 
no direct evidence of ony positive act of rati- 
fication. There may be cases in which mere 
silence for an undue length of time may be 
taken as proof of such an act. But in this 
case it is clear, upon the learned Judge's own 
showing, that there was something more than 
silence, namely, the express repudiation of 
the defendant's title in the kobalah executed 
in favor of the plaintiff by his vendor im- 
mediately after the hitter's arrival at major* 
ity. That kobalah is at any rate evidence 
of the declared intention of the plaintiff's 
vendor to institute proceedings against the 
defendant, at least, of an intention existing 
on the date of its execution, and there is 
there/ore direct evidence not of ratification 
but of positive disaffirmance or repudiation. 
It is not even alleged that there has beeu 
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ftnj ratifioation bj ibe plaiotiff flinoe tliat 
4ate, ike acts of bifl Tehdor don^ fiibseqtiently 
to the date of his pnrcbase being of course 
rejeetifd ng not biuding against luin^ the 
pbunttff. j^^er 

In the e view, we rererse ti»e decision 
of the Judge, and restore tliat of the first 
CoqH with ail coats to be paid bj the defend- 
ant) iBcrtgagee. 



The 24th Angost 1872. 

The Hoa'ble H. V. Bayley and Dwarka- 
ndth Mitter^ Judg€$. 

Jiiokururee Tenures — Alienation by Slncho 
Widow —Ttights of Retfersioners^RightB of 
Zemindars, 

Case No. 484 of 1872. 

Special Appeal from a deciiion passed bp 
the Officiating Judge of Mgmensingh, 
dated the 6th December 1871, reversing 
a decision of the Subordinate Judge of 
that district^ dated the 22nd September 
1870. 

Ram Dhan 8haha and aootiier (Piaintiflb) 
AppelhMs, 

versus 

fiajah Itaj Eristo Singh Babidoor (Defend- 
ant) Respondent* 

Baboo Kishtn Dyal Roy for the Appdlants. 

Baboo Shoshee Bhoosun Sen for the 
Respondent. 

AliraatiMis mado by Hind«o widowi of Bhares of to 
ettate held as a hereditary mokomree tenure, can only 
be contested by reversionary heirs and other persons 
baring some interest in the estate ; it is aot open to the 
semindar or superior landlord to objeet to snch aliena-^ 
tions* If the reversionary heirs make no arrangement 
for the dne paynlent of the mokuroree rtot. the only 
tight which the aemindar has is to sue them for arrears 
and then to cause the sale of the tenure, if necessary, 
in execution of decree, but not to take h/uu possession ' 
of it by force. 

Mitter^ J. — It is quite clear that the 
judgment of the Lower Appellate Court in 
this case cannot be supported. The plaintiff 
has proved, to the satisfaction of both the 
liower Courts his own possession and that 
of his father under a mowrosee bemeadee 
ijarah pott ah from generation to genera^ 
tion granted to his father in the year 1246, 
by three persons, viz^ Kalee Mohun, Kooma- 
reoi and Shib Soonduree* Thai these par(ieS| 



m^ Kalee MohiiB« EDemaree^ a&d Sbib 
Soonduree were entitled to an hereditary 
mokorurt^e tenure under the JBemindar defend* 
aata, now special respondents before oa, is 
not dispuied. It has been said that the 
pottah grunted to the pluintiff's father by 
Kalee Mohun, Koomaree, and Shib Soonduree 
did not by its terms create a hereditary 
anokaruree tenure in favor of the grantee^ 
but it is quite clear from Uie whole context 
of that pottah and the use of the words 
**from generation to generatiam^** that it 
did creatt) a hereditary mokuroree temire in 
fiivdr of the plaintiff's father. The Judge 
says that the lease is valid only to the extent 
of the one-third share which belonged te 
Kalee Moliun, and that the two female leaeorsi 
Koomaree and Shib Soonduree, beinc ia 
possession of their husband's estate as Hindoo 
widows^ the creation by them of the heredi- 
tary mokururee tenure in favor of the 
plaintiff's father was invalid, there being no 
evidence of any legal necessity to jnstify the 
alienation. It seems to us, however, quite 
cleiur ^at this is an objection which is not 
open to the zemindar defendants to raise. 
Their right as superior landlord is not dis- 
puted, and when we find that the plaintiff 
and his father have been in possession of the 
dieputed property ever since the year 1245 
imtal he was wrongfully ejected by the 
cemind&r defendants under color of certain 
Act X proceedings referred to in the plainti 
there can be no doubt whatever that an 
objeotion of this description, which can be 
rused only by the reversioaary heirs to the 
estates left by the husbands of the female 
leesers, and other persons having soma inter- 
eat in those estates such as the Groveroment 
when it claims as ultimata heir, cannot be 
taken by the semindar defendants who are 
utter strangers to those estates. 

With reference to Sbib Soonduree, it is ad- 
mitted that she died more than 26 years prior 
to the institution of this suit, and if the rever« 
sionary heirs to Shib Soonduree's husband 
have not during the whole of this period 
taken any step to set aside tlie alienatiooa 
mndft by Sbib Soonduree in favor of the 
plaintiff* 's father* it does not lie in the mouth 
of the JBemindar defendants, who are in 
wrongful possession of the property, to take 
exception to the plaintiff's title on the 
ground that Shib Soonduree was a Hindoo 
widow, and had therefore no right to make 
the alienation in the absence of any valid 
necessity. It is urged, on behalf of the 
Bemindar defendants, that on Shib Sooo« 
duree^s death the reversionary heirs haFiog 
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BO arrangement for payment of the 
mokuraree rent, they, the aemindar defends 
antSy took khoM possession of Shib Soon^ 
duiei^s share by way of resuroptios. But 
this position is clearly uAteiiable. The 
tenure inherited by Shib Soonduree fVom 
her husband was a mokuroree tenure, and if 
the reyer8iona«*y heirs of her husband had 
made no arrangement for the due payment of 
the rent^ the only right which the zemindar 
defendants hnd was to sue those parties for 
arreara of rent and then to cause the sale of 
the teoureiif neopssary, in execution of deeree, 
but not to take khas possession of it by force. 

With regard to the other widow Eoomaree, 
the record does not show the date of her 
deatli, but it is not disputed that Kalee Bhy- 
rob, the son of Ealee Mohun, who is the 
reversionary heir to the estate of Koomaree's 
(ittsband and firosa whom the zemindar defend- 
ants themselves have purchased a share, 
instead of trying to dispute the validity of 
the moknruree lease granted by Koomaree in 
favor of the plaintiff's father, acknowledged 
it by receiviag rent from the plaintiff under 
that lease. It is clear, therefore, thnt under 
the chHHimstanees of thm ease it is not open 
to the semi^dar defbadants to raise any objec- 
tion to the title of the plaintiff under tlie 
mokururee lease of 1246, the validity of 
that instrument not having been questioned 
np to this time by .the reversionary heirs to 
the estates either of Eoomaree or Shib 
Soooduree's husband. According to the 
findings of both the Lower Courts, tiie zemin- 
dar defendants have taken wrongful posses- 
aion of the property by ejecting liie plaiutiff, 
and it does not lie in their mouth to raise an 
objection which could only come forward 
fh>m those who are legally emitled to contest 
the validity of alienations made by Koomaree 
or Shib Soonduree. 

la thie view of the ease, we reverse the 
decision of the Lower Appellate Court, and 
restore that of the first Court with all costs 
agaiaet the zemindar defendants . 



The 24th August 1872. 

Preseni : ; 

The Hon*ble W. Markby, Judge. | 

Criminal AppedU — Privy Council, | 

In the matter of I 

Gk>oroo Doss Roy, Petitioner. 

Mr. R. T. Allan and Bnboot Grija 
Sunkur Mojpamdur and A9ho9toth Dhwr I 
fpr FetiUoner. 



No right o! sppeal to the Privy Gooncil eziBts in any 
matter of oriminal joriBdiction. 

Markby, J. — I thikk I have no power to 
grant this apfdicatioa. The 39th Section of 
the Letters Patent expressly excludes any 
matter of criminal jurisdiction from those in 
resf»ect of which a right of appeal is given. 
The order from which it is sought to prefer 
an appenl in this case was an order under 
Section 404 of the Criminal Procedure Code, 
and that order was made by this Court in ite 
criminal jurisdiction. No doubt, the order of 
the Lower Court which was then under con- 
sideration of this Court was an order which 
in some way does relate to civil rights. But 
it is only upon the assumption that it is the 
order of a Criminal Court that it can come 
up before this Court under Section 404 at 
aU ; and, therefore, when this Court assumed 
to deal with the order under Section 318 in 
the manner pointed out by Section 404, they 
assumed that they were dealing with a matter 
of criminal jurisdiction. If I were to admit 
this appeal, I shall be putting a different in- 
terpretation upon this Section of the Code 
from that which has been already put upon 
it by two Judges of this Court in this very 
case : that I do not think'l shall be justified 
in doing. They have already held tiiat it it 
a matter of oriminal jurisdiction, becnuse it 
is only as a matter of oriminnl juris<liotion^ 
that it can be d^alt with under Section 404 
by this Court. And this Court has no power, 
as I held the other day in the case of Ameer 
Khan,* to admit an appeal in such a case to 
the Privy Council. 

The application is refoaed. 

* The 22ad June 1872. 

Prumi: 

TlM Han't W W. Markby, /ndS^ 

In the matter of 

Ameer Khan, PetUUmer. 

Mr. CamUhtra for the Petitioners 

MarlAvy J.^THia applioation it f or a certfifloata thaa 
the case IS a fit and proper one to appeal to Her Meet 
Gracbos Majesty in Gooncil, and for an order that i^e 
applicant ahall have leave to appeal from the finding and 
sentence of the Officiating Sessions Judge of Patna, and 
from the determination and jadgment of this Court on 
the appeal against the finding and sentenee of the said 
Officiating Sessions Judge. 

The Counsel who appears for the apf licant has pro^ 
duced no authority for granting such an application as 
this, and admits that he can find none, hot sUtes that, in 
order to meet all possible objections that may be made 
hereafter, this application is preferred. But as I know of 
no power or authority whatsoever under which this Court 
can grant such a certificate or order ae is asked ior, and 
as no case has been shown to me in which such an appli- 
cation has been granted, I consider that I have no ais* 
cretion in the' matter and am bound to reject the api^lSw 
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The 24th August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

CO'Skarers— Injtmction — Damages — Right of 

Action, 

Case No. 346 of 1872. 

Special Appeal from a decision passed hy 
the First Subordinate Judge of Bhnn- 
gulpore, dated the 5th October 1871, 
modifying a decision of the Moonsiff of 
Balia, dated the ISth July 1871. 

L. J. Crowdj (Defendaot) Appellant^ 

versus 

Inder R07 and others (Plaintiffs) 
Respondents. 

The Advocate- General and ^fr. R. E. Twi- 
dale for Appellant. 

Baboo Debendro Narain Bose for Re- 
spondents. 

The Court refosed to issue an injaoction commanding a 
co-sharer in a certain village not to cultivate tlie ijmalee 
land thereof without the consent of his co-sharers, or 
until the separation of his share by a butwarrah, because 
of alleged interference with the riehts of the said co- 
aharers ; holding that the remedy lay in an action for 
damages. 

Mitter, J. — Wb ar« of opinion that the 
decision of the Subordinate Judge ought to 
be reversed. 

Tiie plaintiffs and the defendant in this 
case are co-sharers in a certain mouzali, and 
the prayer in the pinint is thnt nn injunction 
should be issued to the defendant commanding 
him not to cultivate the ijmalee lands of the 
village nvirh indigo without the consent of 
the plaintiffs or until the separation of his 
share by a butwarrah. It feems tons that siicli 
an injunction ought not to be issued in a case 
of this description. It mny he that the de- 
fendant has in some respects interfered with 
the rights of the plnintiffs as tenants in com- 
mon, and it may also be that the defendant 
has thereby rendered iiimself lial)le to an 
action for damages nt the instance of tiie 
phtintiffs. But we cannot on ihnt account 
issue nn injunction commanding the defend- 
ant, who is an admitted share holder in the 
property, not to cultivate any port of the 
lands of the village with indigo, and that for 
the indefinite period of time mentioned in the 
plaint. If the case set up hy the plnintiffs 
is irue, the^ may sue the defendant for such 



remedy in damages or otherwise as they may 
be entitled to ; but we do not think that this 
is a case in which we con grant the injunc- 
tion prayed for hy th«»m. The (zrannng of 
such injunction ir n matter entirely in the 
discretion of the Court, ond we do not think 
that the plaintiffs have made out any case for 
the exercise of such discr«^tion. 

We dismiss the piointiffs' suit ; but under 
the circumstances disclosed by the judgments 
of the Lower Courts, we think that the plain- 
tiffs ought to pay the costs of this oppeal only. 
Each party will bear his own costs la the 
Lower Courts. 



The 27th August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Contribution^Suit against Partner'^Adjustmeni 
ef Accounts. 

Case No. 265 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 6th August 1871. 

Pearee Mohun Roy and another (Plaintiffs) 
Appellants, 

versus 

Chunder Nath Roy (Defendant) Respondent. 

Mr. J. T. Woodroffe and Baboos Doorga 
Mohun Doss, Hem Chunder Banerjee, 
and Lall Mohun Doss for Appellants. 

Baboo Issur Chunder Dan for Respondent. 

In a civil action by one or more members of a defunct 

drm against another member for contribution to leeoTer 

money paid in liquidation of a debt due by the firm, if 

there has been no adjustment of accounts it ia necessary 

, to make all the partners parties to the suit. 

I Glover, J, — This was a suit to recover 
Rs. 9,230, principal and interest of a joint 
pitrtnerHliip debt alleged to have been paid 
by plaintiffs on nccouut of the defendanr. 

I The circumstances which it is necessary to 

' detail somewhat at length are as follows. 

I The plaintiffs, the defendant Chunder Nath» 
Bissambur Roy (since dead, leavinir a son 
Soorut Soondur, n pro forma defendant in this 

' suit) and Gour Soondur had a shop for mis* 
celliineons articles {moniharee) at Dacca. 

, In this firm which, for cinvenience of iifWr 
reference, we may call Firm A, the plain- 
tifis and Bissambur are said to have had 
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ft 6 aDQas 8 gundahs share, Chunder Nath a 
6 annas 8 gundahs, and Gour Sooudur a 
3 annas 4 gundahs share. 

This firm had monetary dealings with the 
house of Buloram and Uddul Poddars, the 
partners in which were Pearee Mohun and 
Huree Mohun, 4 annas and 2 annas sharers, 
the plaintiffs in this suit, Bissambur 2 annas, 
Radhn Mohun 2 annas, Radlia Knnt 4 annas, 
and Kisto Mohun 2 annas. This firm may 
be called Firm B. 

There was a third firm, which may be 
ctdled Firm C, in which Pearee Mciiun, 
Huree Mohun, and Bissambur were partners 
in shares respectively of 8 annas, 4 annas, 
and 4 annas. 

The plaintiffs were partners, that is, in the 
three Firms A, B, and C. 

Firm A fell into difficulties and has been 
closed. Whilst in existence, however, it owed 
a very considerable sum of money, alleged 
to be Rs. 87,320-6-10, to Firm B, and Firm 
B pressed for a settlement. Chunder Nath 
(mid a portion of the debt by making over 
to Firm B a decree which he had obtain- 
ed against a third party, and the balance 
which is said to have been Rs. 30,864-1-10 
WAS made good by crediting Firm A with 
moneys to tliat amount held by Firm B on 
nccoant of Firm G, the plaintifi's partners in 
Firm C arranging for the transfer. 

The plaintiffs now seek to recover Chunder 
Nath's sliare of this debt, alleging tliemselves 
to have received satisfaction from the other 
parties liable ; and after giving credit for 
the amount of the decree paid by Chunder 
Nath, demand from him as contribution on 
hifl6 annas 8 gundahs share Rs. 7,490, which 
with interest makes up the afnount sued for. 
The defendant Chunder N II th took a variety 
of objections. He denied ihat his share was 
po much as the plain ttfis alleged, and nrzed 
thnt the whole claim was barred by limita- 
tion. His substantial defence, however, wns 
that no suit would lie, inasmuch as there 
had been no adjustment of accounts between 
himself and his partners in Firm A, and that 
until that was done it would be imposaible to 
determine the extent of his liability. 

The Subordinate Judge held that the suit 
was not barred, but that it ought to be dis- 
missed on the ground that no adjustment of 
the partner's liabilities had been made, and 
that there was no proof of any balance of 
debt having been struck as between the Firms 
A and B. 

The plaintiffs appeal, and Mr. Woodroffe 
on their behalf contends that the finding of 
Sabordinate Ju<lge on the question of ad- 



justment is against the weight of evidence, 
and that in any case the plaintiffs* suit ought 
iK>t to liave been dismissed before the accounts 
of tlie firm had been taken : of the Firm 
A*s indebtedness to Firm B, there was no 
doubt, and the precise amount of such debt, to- 
gether with the precise amount of each part- 
ner's liability ought, if the Subordinate Judge 
thought it necessary, to have been ascertained 
by a careful investigation into tho accounts 
of the firm: the defendant undoubtedly 
benefitted by the payment made by the plain- 
tiffs, and cannot avoid his share of the re- 
sponsibility. 

It appears to me that the judgment of the 
Court is substantially right, although it is not 
very correctly expressed. I have read the 
evidence on both sides, and do not think that 
the Subordinate Judge was wrong in dis- 
believing the allegation that there had been a 
balance of account struck as between the 
Firms A and B. The evidence does not in 
my opinion establish any such fact. On the 
contrary, I believe the defendant 's witnesses 
who say that, whilst the accounts were bein? 
made up, the plaintiffs* people carried off 
the books. One thing is at all events clear 
thiit these books have been produced by the 
plaintiffs, although they would most naturolly 
have been in the defendant's custody if he 
was, as is alleged, the principal sharer in and 
manager of Firm A. 

There having been, then, no adjustment 
of accounts, the whole question as to how 
much the Firm A owed Firm B is an open 
one, and may be disputed, not only by the 
defendant Chunder Nath, but by any one of 
the partners of the firm. 

I do not see, moreover, how plaintiffs can 
call upon Chunder Nath to make good what 
they conceive to be his share of the debt to 
B, without first ascertaining the state of the 
A partnership account. It might very well 
be that the major portion, or even the whole 
of the debt, was caused by some otlier one of 
the partners, — by the plaintiffs themselves for 
instance — having overdrawn his aoconnt, and 
that Chunder Nath was not responsible. 
Plaintiffs may be equitably entitled to recover 
their money from the members of Firm A, 
but they are themselves partners in that firm 
and must show that Chunder Nath, and not 
the other partners, was liable for the amount 
claimed. This might have been shown, no 
doubt, by an investigation into the firm 
accounts, and under ordinary circumstances 
such inveetigation might be made now were 
it not for a difiiculty pointed out by the re- 
spondent's pleader. 

59 
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And that difficultj is that, as all the part- 
ners iu Firm A have not been made defend- 
ants, uo account of their respective liabil- 
ities can be tnkeu. The plaintitfa tliemselves 
admit in their plaint tliat Gour Soondur was 
a piirtuer iu the firm to the extent of 3 auuas 
4 gunduhs, and the result of an enquiry into 
Uie firm accoums might be that he, Guur 
Soondur, was the party liable, and not 
Chunder Kath. Moreover, if an account 
taken now showed Chunder Natli to be the 
debtor, Gour Soondur would not be bound 
by any decree passed in ihe suit, but might 
show iu another suit that the accounts were 
all wrong, and that so iar from the Firm A 
owing anything to Firm B, the truth was 
just the other way. 

I cio not consider this to be at all a techni- 
cal objection, but one that the deieudnnt has 
a pf'rfect right to lake and to succeed in. 

Holding this opiuiun, it is not necessary 
for me to go into the otiier points raised, 
although I may say that I have ihe very 
strongest doubts as to this bfing a case to 
which Section 8 Act XIV of 1859 would 
apply. It has not been shown to my saiin- 
faction that there were any '* mutual deal- 
ings*' between tlie two firms, whi«h would 
lake the limitation period out of the purview 
of Clause 9 Sectiou 1 of the Act. 

Kemp, J, — I concur in dismissing the 
plaintiff!*' appeal. The evidence adduced by 
the plaintiffs to prove adjustment of the 
accounts of the Firm A with the Firm B is 
very unsatisfactory. None of the witnesses 
depose to any proper adjustment. They si ate 
that the books of the two firms were com- 
pared. It is admitted that the two priiiciial 
gomaslitahs of the Firm B are Muddcn 
Mohun and Bungshee Buddeu who have been 
examined. The lormer says there was a 
comparison of accounts, but no writing or 
memorandum. The latter apparently was 
not present when the alleged comparison 
was made. This witness also states that he 
is unable to say to what firm the witnesses 
Huree Mohun, Mudden Mohuu Bysack, and 
Chunder J^ath belong, or what sort of gomash- 
tahs they are. Oomesh Chunder Roy, wit- 
ness No. 6, who is the sou of one of the 
partners of Firm B, cannot t>ay whetiier any 
adjustment took place. Lnckhee Kauto Shalia 
says the accounts of Firm A were not ad^ 
justed. Bunko Beharee says he heard from 
the plainiifis that there was a ^^bytuk*' 
meeting, and a comparison of accounts. 
Huree Mohuu first snys he was gomashtah 
of Firm B ; thf n hays no, of Firm A. He 
leptukd of u coiitparioou of the books by 



Bungshee Budden and Mudden, but the for- 
mer witnebs denies this. On this evidence 
I can have no hesitation in finding that the 
accounts of Firm A with Firm B have not 
been adjusted. 

The evidence as to the sum said to be due 
by the Firm A to Firm B is also very vugue 
and incouclusive. 

Witness No. 1, Ram Kanaye, says the debt 
was about Rs. 33 or 34,000, and that he heard 
of the transfer of accounts between the Firms 
of B and C. 

Witness No. 2, Dinonath, eays the debt 
was about Rs. 30 or 35,000. 

Mudden Mohuu, No. 3, says Rs. 30,800. 

Bunko Beharee, No. 4, says Rs. 31 or 32,000, 
exclusive of Rs. 6,000 paid by the defendant 
by transfer of a decree. 

Luckhee Kanto, witness No. 5, gives 
hearsay evi'lence. 

Radhu Kauto Rov, a co-fiartner in Firm B, 
(^ays the debt was Rs. 33 or 34,000. Oomesh 
Chundt-r Roy, who is a sou of a co-partner 
in Firm B, says Rs. 30 to 31,000. Bungshee 
Budden nays Rs. 30,800. Huree Mohun says 
lis. 30,000 or 32,000. 

Until all the partners in the Firm A are 
made parties to the suit, and the accounts of 
that film with the Firm B are adjusted iu 
their presence, the liability of the defeudaur, 
respondent, cannot be ascertained. 

Plaintifis come into Court and allege thac 
they have paid Rs. 30, 864 on account of the 
liabilities of Firm A to Firm B, and that 
they are liable for ouly a portion of that £um 
in proportion to their share in Firm A. Such 
a claim may be met bv saying that no sucii 
debt was due by the Firm A to Firm B, or by 
showing that the plaintiffs have overdrawn 
their account, and that money is due to the 
defendant, which can be set off as against the 
sum claimed by the plainiifis. It is ini- 
possilde to isolate this item of Rs. 30,864, so us 
to admit of its being dealt with separmely. 
The defendant, is not in possession of the 
books of the Firm A. They have been pr<»- 
duced by tite niaintififs. llie books extend 
oveH a long period from 1263 to 1271, nine 
)'eats. It was not fiossible for the defendant 
to meet such a plea, rtz., that this item of 
Rs. 30,864 could be treated as a separata 
item and one not mixed up with other entries 
necessitating an adjustment of the whole 
aocount iu the presence of all the panic a 
interested. 

I am also very doubtful whether Sect ion S 
Act XIV of 1859 applies to this suit. I cnu 
fiud no evidence which pioves thai the Firtu 
A and (he Fiim li wtte mtrchautd and Uttd* 
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frs wlio have had ** mutual dealings** with 
eacli other. 

As far an \\re books have been examined 
in this Courr, it appears that, with theexcep* 
lion of Rs. 4-8, tlie wliole of the alleged 
<1ebl fell due pnnr to 14th Assin 1269, so 
that when the allncred transfer was mad<» in 
jiqnidnf ion of thnt nUected debt, or on tlip 14»h 
Assin J 272, the debt, if any, with the excep- 
tion of Rs. 4-8, wns appnrenily barred. 

Appeal dismissed with costs. 



The 23th August 1872. 

Present i 

The Hon'ble F. B. K.mu and P. A. Glover, 
Judges, 

Act VllloflSSO s. ilS—Notice of Attachment— 
Identification. 

Cases Nos. 21, 22, nnd 23 of 1872. 

Miscflinneovs Appeals from an order pass- 
ed by the Jwige of Hooghly^ dated the 
hth October 187', a/firming an order of 
the Subordinate Judi^e of that district, 
dated the \2th June 1871. 

Maharajah Dheraj Malitib Chund Bahndoor 
(Decree-holder) Appellant^ 

versus 

Burodnnath Mnndnl (Judgment-debtor) 
Respondent, 

RaboosJuggadannndMookerjee and Chun- 
der Madhub Ghose for Appellant. 

Raboo Umbica Churn Bose for Respondent. 

Following a former decision, the intention of Act VIII 
of 1869 8. 213 was held to be that the description of 
the property in the notice of attachment should be such 
as may be sufficient to identify it ; and where a property 
was described as a lakherty tank with four banks, the 
boundaries of which were given, the identification was 
held to be fully made oaU 

Glover, J. — In enpes Nop. 21 and 22, the 
decree- holder applied to nttach certain pro- 
perty, — in case No. 21 nn nlleged lakheraj 
tank with banks, and in No. 22 a piece of 
lakheraj XhXi^y — «s the property of hi-* jndg- 
meiit-debtor. Both the Courts below re- 
fused to entertain his application on the 
ground that the list of the properly did not 
contain any description of the property to be 
attached snfHcient to identify it, nor any 
specification of the shore or interest ther*»in 
of the judgement-debtor, as required by Sec- 
tion 213 of the Code of Civil Procedure. 
Id appeal it is contended that the speciflcn^ 



tion conmined in the list is sufficient. The 
trnnslafion of the list, as given to ns in the 
paner-book, is, we find, on referring to the 
orioinnl list, not correct. In the original 
list, the tank in No. 21 is fully described aa 
a lakheraj ta»ik with four banks, the boundn- 
ries of which are given. In No. 22 the 
lakheraj land is pimilarly described, and in 
the p^*titinn presented on appeal to the Judge 
agninst that part of the first Conrt*s order 
Which threw out his application on the 
ground that there was no sufficient specifica* 
ti -n of shares, the decree-holder alleges that 
he made no specificition of shares beojiuse 
the whole of ihe property belonged to the 
judgment-debtor, and there was therefore no 
nec^'ssity for any specification of shares. 

We* fhink that the specification given by 
the decree-holder in each case is a sufficiently 
reasonable description whereby the property 
cun be identified, and therefore the judgment: 
of the Court below is wrong. In a similar 
ca«e decided by this Court, that of Laek 
Ham r. Mohesh Doss, reported in 
Volume XII, Weekly Reporter, page 488, it 
is laid down that the intention of Section 
213 of Act VIII of 1859 is that the de- 
scription of the proper'y in the noiice of 
attachment should he such n^ may be suffi- 
cient to identify it, and in this case the iden- 
tification is fully made out. 

In No. 23 the case is somewhat different. 
Without going into the question whether the 
property was or was not properly specified, 
as required by the Section, we find that the 
original debtor is dead. The son who suc- 
ceeded him is likewise dead, and the party 
ftgrainst whom the judgement-creditor now 
reqiiir-'S execution to b- taken out denies all 
interest in the property of the deceased 
debtor, and says he has nothing to do with it. 
It is clear to u-* that, before the decree-holder 
can take out execution airainst this particular 
property, he must show tiiat it is the same 
property thnt wns formerly in the hands of 
iiis judgment-debtor, and has now gone by 
reversion or other cause into the hands of 
the party he wishes to make a defendant. 
This must be done in the Court below, and 
not in this Court, and it has not been done. 
We have been asked to remand the case in 
order that the decree-holder should have an 
opportunity of proving in the Court below 
that the property which he attached is in the 
possession of the opposite party, and was 
formerly the property of his judgment-debtor. 
The decree-holder ought to have done this 
himself; and when he found that his jndg- 
meiit*debtor had died, and that the property 
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was in the hands of a third party, he should 
have taken proper steps to have the case 
struck off, and by procfeding anew against 
the party io possession, to have proveci that 
the property which he sought to attach was 
formerly the property of his judgment- 
debtor. 

The result will, therefore, be that the 
appeals Nos. 21 and 22 will be allowed with 
costs, and appeal No. 23 dismissed, tiie 
appellant paying the cosfs of the re-^pondent, 
who has been uunecessurily brought into 
Court. 



The 28 til August 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Jtidges. 

Act VIII B, C. of 1869 s, 52^ Act X of 1859 
s, 78 — Ejectment — Discretion in Appellate 
Court, 

Case No. 201 of 1872. 

Miscellaneous Appeal from an order passed 
by the Jud^e of Hooghly^ dated the &th 
April 1872, reversing an order of the 
Moonsiff of Salkhea, dated the 23rrf 
September 187K 

Rao Banee Ram (Decree-holder) Appellant, 

versus 

Fcannath Shaba Koyal and another (Judg- 
ment-debtors) Respondents^ 

Baboo Mohendro Lall Mitter for Appellant. 

Baboo Bhyrub Chunder Banerjee for 

Respondents. 

Having obtained a decree for arrears of rent for 2 
years and part of a third ytar, the decree- holder subse- 
quently sued the judgment-debtor for the balance on ac- 
count of the last mentioned year, adding a prayer for his 
ejectment and adducing the former decree as evidence, 
'rhe first Court, after serving notice, held that the tenant 
-was liable to ejectment inasmuch as he had not paid in 
tke amount of the decree within 15 days. On appeal, 
the Judge held that as the decree was ex-parte aud the 
case peculiar, he ouj^ht to exercise the discretion ve8t<;d 
in the Appellate Court 

Held, with reference to Act VIII (B. C) of 1869 s. 52 
and the wording of Act X of 1859 s. 76, and a pre- 
vious ruling, that the Jndge had discretion to extend 
the time, and, under the circumstances, was right in its 
exercise. 

Kempt J. — Thb decree-holder is the spe- 
cial appellant. He obtained a decree against 
the judgment-debtor for arrears of rent for 



the years 1276,1276 and part of 1277. This 
was on the 29ih of November 1S70. Sub- 
sequently, he instituted anotlier stut for the 
balaDce of the reu( of the year 1277 and 
obtained a decree. There was also in the 
latter case a prayer for the ejectment of the 
tenant, and the decree-holder adduced the 
former decree as evidence of the existence 
of the arreur. The first Court, the Moonsilf, 
after serving a netice upon ilie judgment- 
debtor to make any objection he might tbiuk 
proper as to why he should not be ejected, 
held that nnder the terms of the decree the 
tenant was liable to ejectment inasmuch as 
he had not paid in tlie amount of the decree 
within 15 days. On appeal, the Judge 
observed that seeing that tiie decree was an 
ex'pafte one and that the case was peculiar, 
it was one in which the Appellate Court 
ought to exercise the discretion vested in it, 
and further the Judge was of opinion that 
he was supported in his view that the Appel- 
late Court has such a discretion by a decision 
of Sir Barnes Peacock and Mr. Justice 
L. S.Jackson in thecaseof NuboKristoMoo- 
keijee versus Ramessur Goopto* reported in 
Volume II, Wyman's Reports, page 75. 

* The 18th September 1866. 
Present: 

The Hon'ble Sir Barnes Peacock, KU, Chief Jiutiee, and 
the Hon*bie L. S. Jackson, Judge. 

Case No. 1460 of 1866. 

Special Appeal from a decision passed hy the Judge of 
East Burdwariy dated the 24<A January 1866, aMrming 
a decision of the Deputy Collector of BoodX-boodky 
dated 9th September 1865. 

Nnbokiato Mocker jee (Plaintiff) Appellant, 



Bamessur Goopto (Defendant) Respondeat, 
Baboo Tarucknath Sein for Appellant. 
Baboo Ashootosh Dhur for Respondent. 

Peacock^ C J.— It appears to me that all that ( 
after the words '*the appeal is dismissed with costs" is 
not part of the decree itself. Substantially, it is ao 
order with reference to execution. 

Sectiou 78 Act X of 1859 says: — " In all cases of suits 
for the ejectment of a ryot or the cancelment of a lease, 
the decree shall specify the amount of the arrear ; and 
if such amount, together with interest and costs of suit, 
be paid into Court within fifteen days from the date of 
the decree, execution shall be stayed," — that is, that the 
defendant will be entitled to have execution atayed, with- 
out any order of the Court, if he pays the money into 
Court within the limited period. But it does not say 
that exeontion shall not be stayed under any circam- 
stances, either by the Court itself or by thfi AppellaM 
Court. 

In this case, the Appellate Court thought it right wh«i 
it admitted the appenl to stay the execution of tlw 
lK>w«r Court. By the docree oi the A^petUate Gpmt, 
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This case turns upon the wonMng of Sec- 
tion 52 of the Rent Aer, Act VIII of 1869, 
the wording of which is precisely the 8»me 
as that of the old Section 78 of Act X of 
]8d9, which enacts that in all cases of suits 
for tlie ejectniHut of a lyot the decree shall 
Sfjecifj the amount of the arrear, and if such 
amount, together with interest and costs of 
suit be paid into Court within fifteen days 
fVom the date of the decree, execution shall 
be stayed. Now, in the case which has been 
referred to in Wyman's Reports, Sir Barnes 
Peacock distinctly says in considering Sec- 
tion 78 of Act X which then applied, and 
the words of which are precisely the same as 
those of Section 52 of Act VIII of 1859, 
that the ryot is' entitled to have execution 
stayed without any order of the Court, if he 
pays the money into Court within the limit- 
ed period, but it does not say that execution 
shall not be stayed under any cicumstances 
either by Ihe Cnurt itself or by the Appel- 
late Court. 

We think, therefore, under that ruling the 
Judge had discretion, and looking to the 
circumstances of the case we think diat he 
was right in his exercise of that discretion. 

We dismise the appeal with costs. 



the costs of the appeal have become part of the amount 
to be paid into Court for the purpose of staying the 
execution of the decree. 

It appears to me that the words which come after "the 
appeal is dismissed with cosu" may very properly be 
leoked upon aa an order made with reference to the 
former order of the Court staying the execution. The 
words are '' the period of grace allowed by section 78 to 
be reckoned from that date,— *tbat is to say, m order to 
iave the tenure, the costs of the first Court and of the 
l^wer Appellate Court must be paid within the period 
of fifteen days from the date of the decree of the Lower 
Appellate Couvt" 

I, therefore, think that this appeal must be dismissed 
wiih costa. 

Jack$on, J.— I am of the aarae opinion. It appears to 
me that the insertion in the decree of the words refected 
to by the Chief Justice was quite a superfluity. The pri- 
vilege allowed to the defendant in cases of this nature 
U 81V ex«cmioa of the decree on payment of the 
amount due with costs and interest, is not a matter 
within the discretion of the Judge. It.is allowed abso- 
lataly by the terms of the Ac^ Section 78. Therefore, 
the Judge's suiing tba^ tlie period olgriwe specified in 
that section is to commence from such a dat«, instead of 
BQch a date, is a matter beyond his authority. It fol- 
lowR the oomtractian of tJie Act itself. I am not pre- 
pared to say that the Judge might not,, in th« exercise of 
hia appellate jurisdiction, if he thought fit, order execution 
to be stayed for a still further period. But I should not 
tmwt thought, looking to the nature of the defence and 
the appeal itself, that this was a. case in which the. Judge 
woald have exercised such a discretion. In any view of 
tbe caae, however, it does not appear to me that, in this 
cas^ we are called on to interfere with tbe decree of the 
Lower Court I, therefore, concur in dianmslni; the 
appeal with costs. •«««««*« u*9 



The 30th August 1872. 

Present : 

The Hou'ble F. B. Kemp aud F. A. Glover, 
Judges. 

Application under Act XXVII of lS60-^Certifi^ 
cate — Review, 

Cases Nos. 122 aud 123 of 1872. 

Miscellaneous Appeals from an order passed 
by the Judge of the 2\'Pet^unnahs, dated 
the ISih January 1872. 

Nisaa Bibee aud anoiher, Appellants, 

versus 

Abdoor Ruhman, Ret^pondent 

Baboos Doorga Moknn Doss and Sreenath 
Banerjee for Appellauts. 

Mr. J, 8. Roohfort for Respondent. 

An application for a certificate nnder Act XXVII of 
I860 having been r^ected eu the gzeuad that the appli* 
cant had not been able to prove his relationship to the 
deceased, the applicant obtained a review of the order 
and received a certificate with regard to a share of th« 
estate. 

Held, that as there was no attempt to show that the 
applicant had been in ignorance of the existence of the 
new evidence which he afterwards had recorded before 
the Judge, or how it was that that evidence was not and 
could not be produced when the application was first 
heard, the review was improperly granted, and the deci- 
sion thereon must be reversed. 

Glover, J. — These are applicaiions for a 
certificate uuder Act XXVII of 1860 to 
recover the debis due to the estate of one 
Golam Nubee. The petitioners, appellants, 
Nissa and Amina, ure the daughters of Go- 
lam Nubee. Abdoor Ruhrnan, the objector, 
styles himself the first cousin of Wahedoon- 
nissa, the step-nrother of Nissa and Amina. 
It appears that this Wahedoonnissa on the 
deaih of Golam Nnbee got a certificate and 
managed the afiiairs of the property until her 
death. On her death, the present applicants, 
her step-daughters, applied for a certificate 
and were opposed by Abdoor Ruhmao. The 
Judge awarded a certificate to Nissa and 
Amina with regard to a 15-aniia share of the 
property; and to Abdoor Ruhman, inasmuch 
as he was the nearest of kin to Wahedoon- 
uissa, whose siiare was one anna, the Jndcre 
considered that he was entitled to a certificate 
with regard to a 1-anna share. 

The question which we have to decide in 
this appeal is whether the Judge was right 
in admitting the application of Abdoor 
Rahman to review of judgment. 

It appears that on a former occasion his 
application for a certificate was rejected, and 
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a certificnte grRnted to Nissa nnd Amina, on 
I lie ground tlint he, Abdoor Riiliman, had 
yiot been able to prove hU relationship to 
Walipdoonnissn. That decit'ion was passed 
on the 18th of November 1871. In Decem- 
ber of the snme year the Judge admitted his 
previous order to review, and found on the 
evidence tlien adduced by Abdoor Ruhman 
that his allegation of relationship to Wahed- 
oonnissa was made out, and gave a certifi- 
cate in proportion as we have above stated. 

It hns been ruled in the case of Nudar 
Chand Bhooyah versus Rheedoy Mundul, to 
be found in Volume XVII. Weekly Reporter, 
page 458, that aJud^e ought not to admit a 
review for the purpose of receiving fresh 
evidence in a suit, 'until he is satisfied by 
legal evidence that the new matter was not 
known to the applicant or could not be 
addticed by him when the decree was passed. 

Now, in thiff case, there has been no 
attempt made to show that Abdoor Ruhman 
was in ignorance of the existence of the new 
evidence which he afterwards hnd recorded 
before the Jud^e. He does not even put in 
any verified petition. He has not given evi- 
dence himself, nor has he offered the evi- 
dence of any other person to show how it 
WRS that that new evidence on whicii the 
Judge relied as proving his relationship to 
Wahedoonnissa was not and could not have 
been produced when the application for a 
certificate was first heard. We have looked 
through the record and find no order what- 
ever on this subject on the part of the 
Judge. He must have taken the petition of 
Abdoor Ruhman npparenily as a thing of 
course, and recorded the evidence adduced by 
liim as if Abdoor Ruhman had a perfect 
right to have it so recorded. Following the 
rule laid down in the decision above quoted, 
we think that this application for a review of 
the order passed on the 18th of November 
1871 was improperly admitted, and that 
Abdoor Ruhman must revert to the position 
which he held before the decision of December 
1871 was passed, and that position was that 
he had no right to a certificate inasmuch 
as he had not proved his relationship 
to Wahedoonnissa. That being so, he has no 
locus standi in the present case, and as Nissa 
and Amina are the step-daughters of Wahed- 
oonnissa, and as the property which went to 
her originally belonged to their father Goiam 
Nubee, they and they alone are entitled to a 
certificate under Act XXVII of 1860. 

The order of the Judge is therefore modi- 
fied accordingly, and this appeal decreed with 
costs. 



The 3 1 St August 1872. 

Present : 

The Hon'ble Sir Richard Conch, Kt., Chief 
Justice^ and the Hon'bie W. Markby, 
Judge, 

Contract^ Damages — Bought ana sold Notes — 
Parol Evidence, 

Case stated for the opinion of the High 
Court under Section 7 Act XXVI of 
1864. by the first Judge of the Court of 
Small Causes at Calcutta. 

Howard Clarton, carrying on business under 
the style of H. Clarton h Co., Plaintiff, 

versus 

D. K. Shaw and P. N. Mitter, carrying on 
business under the style of D. N. Shaw 
and P. N. Mitter, Defendants. 

Neither party was represented in the refer- 
ence before the High Court. 

In a salt for damages sustained for breach of contract^ 
where the Statute of Limiutions does not apply and there 
has been an interchange of bought and sold not^ the 
plaintiff is at liberty to prove by parol evidence the 
existence and terms of a contract on which he can main* 
tain the action. 

There may be a complete binding contract if the par- 
lies intend it, although bought and sold notes are to be 
exchanged or a more formal contract is to be drawn up. 

If the bought and sold notes do not agree, they cannot 
be used as evidence of the contract ; but the fact of their 
differing and not being returned is not conclusive evi- 
dence that at the conclusion of the negotiations the par- 
ties did not agree. 

Case, — In this case the plaintiff sued the 
defendants for damages sustained through 
their breach of contract in failing to deliTer 
certain bales of jute. 

The facts of the case, so far as tliey are 
material for its decision, are tlie following :-^ 

1. The defendants are Hindoos. 

2. Mr. J. K. Moran, who acted as broker 
for the parties, delivered to the plaintiff the 
bought note marked B, and to the defendants 
the sold note marked A, which documcDts 
were received and retained by the parties 
respectively. 

2a. Mr. Moran made no entry of the 
contract in his broker's book. 

3. Subsequently, Mr. Moran, at the re- 
quest of the plaintiff, obtained from the de- 
tendants and made over to the plaintiff the 
exhibit marked C 

4. The first two parcels of jute referred 
to in exhibit C were delivered by the de- 
fendants on board ship on the 23rd, and 
were paid for by the plaintiff on the 24tli 
January last. 
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5. Ou the 25ili January the plaintifiT, in 
his letter marked E, demau<l»-d delivery ou 
that day of 250 mere bales iu lenns of tlie 
exhibit C; which delivery the defendants 
iu iheir letter of the same date marked F 
declined to give, allegiuji: a breach of con- 
tract ou the part of the pliiintitf in not having 
at ouce paid for the two parcels of jute 
referred to in paragraph 4. 

6. Au attempt was made by the plaintiff 
to prove that the defendants had subsequent- 
ly 10 the acceptance of the notes on both 
sides, accepted and ratified the contract as 
expressed in the bought note of the plaintiff. 
But this entirely failed. 

The case coming on for hearinjr, the de- 
fendants' attorney, among other pleas, con- 
tended that as there was a variance bee ween 
the bought and sold notes, there was in fact 
no coDfract l»etweeu the parties, and that the 
claim should therefore be dismissed. 

I decided the case a^aiust the plaiutiff on 
this issue, holding that as the bought note 
gave the plaintiff a right to insist on «)elivei*y 
ou board ship, while the sold noto gave the 
defendants au option of delivering on shore, 
the variance betweeu the notes was material, 
and there was cousequently no contract. 

At the trial, the plaintiff pi*o posed to show 
by parol evidence what the contract betweeu 
the parties really was ; but as I was of opi- 
nion that the fact of the iuterciiange of 
bought and sold notes showed it to be the 
inteution of the parties that the terms of the 
contract should be reduced to writiug. and 
that the notes which they had respectively 
accept»-d must be regarded as the ultimate 
expression by each of his several intention 
as to what the terms of the comract which 
he would assent to should be, and also as to 
what they had b^en made, and that every 
thing which had passed between the parties 
through their broker previously could ouly 
be looked upon as the early stages of the 
negotiation, I declined to admit parol evi- 
dence of a contract which was not contained 
in the notes. 

A new trial was applied for on the ground 

that I should not have refused to receive the 

parol evidence tendered ; and it was argued 

that, as it is admissible in cases falling within 

tlie provisions of the Statute of Frauds iu 

which the bought and sold notes are found to 

vary to establish the contract by a reference 

to the entry in the br<»ker's book, so here, in 

a case iu which the defendants being Hindoos 

the Statute of Fraud does nut applj, it was 

competeut to show by the parol evidence of I 

die bioke'' or of others what was in fact tho ] 



contract which the parties intended to make 
for themselves. 

In support of this view, reference was 
made to the case of Seivewright vs. Archibald 
17 Q. B., Ho, and more particularly to tho 
elaborate judgment of Mr. Justice Erie iu 
that case, as showinjj: that the only reason for 
refusing to admit parol evidence to prove the 
contract where bought and sold notes differ is 
the restriction contained m the Statute of 
Frauds. 

I have given that case my careful con- 
siderutiou. 

It appears to me that the learned Judges 
in that case do not decide that the entry in 
the broker's book may be referred to in case 
of variance betwet^n the notes, but that where 
there is an entry iu the bioker's book that 
entry is itself the contract. It also appears 
to me that the majority of the Court there 
held, in very pointed terms, that where there 
is no entry in the broker's book there the 
bought and sold notes ate themselves tho 
contract, 

Fuither, if Mr. Justice Erie be correct 
in his view that these holdings can only be 
considered quite sound, if we inierpiet the 
word ** contract" as meaning what is, to somn 
exteut, and iu a strictly practical point of 
view, ihe same thing, m>., the statutory evi- 
dence of the contract necessary under Euglisli 
law, it appears to me thut eveu then, ''an I 
even where the Statute of Frauds does not 
prevail, bought and sold notes delivered 
accepted aud retain* d by the parties cannot 
be regarde*! iu a more degraded light than as 
the expression, reduced into writing with the 
consent of the parties, of what their wishes 
aud intentions with regard to the intended 
contract were at the last stage which the 
negotiations reached. If this view of mino 
be not erroneous, it seems to me that varyin*' 
bought and sdd uotep, accepted retained 
and acted ou, amount to p»»Miive evidence of 
the ne^iative fact that at the couclusicn of 
the negotiations the parties d<d not agree, and 
thus evidence having been iu fact (though un- 
necessarily as far as any statutory provision 
is concerned I reduced into writing by the 
parties themselves, or tccepted by them when 
so reduced by their agent, no parol evidence 
is admissible to contradict them. 

There is surely some want of clearness iu 
the argument of the learned dissentient 
Judge, where he remarks that the Court must, 
according to the view of the majority of Lis col- 
leagues, first arrive at thecondusi. u thattheie 
was a contiacc before it can by inspection of 
the Itims of that contiact arrive at the op^^o- 
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site determination that there had after all 
been no contract. All that the Law of Evi- 
dence requires is that there sliouid have been 
an intention to coniraot and to reduce the 
terms of such intended contract to writing. 
This will be sufficient to exclude parol evi- 
dence, and then tl>e Court, by inspeciion of 
written expression of their intentions, may 
conclude that tlie parties have failed to carry 
out those intentions. Taylor on Evidence, 
p. 401, Edn. 1868, n. 2. 

My colleague, Mr. Thomson, does not agree 
with me in this view, but considers that, for 
the reasons given by Erie, J., in the case of 
Seivewright vt, Archibald above referred 
to, parol evidence as to what the parties 
really intended to be their coniract should be 
admitted. I have therefore the honor to sub- 
mit for the opinion of the High Court the 
following points, viz : — 

1st — Whether, on the facts of the case as 
set forth in paras. 1 — 6 of the foregoing state- 
ment, it was open to the plaintiff to prove by 
parol evidence the existence and term§ of a 
cuntrnct (HI which he could mainiain ihe 
present action ? 

2nd. — Whether bought and gold notes 
materially varying are not, when received 
and retained by each party, as has been stated, 
conclusive evidence that in the last stage oi 
their negotiations the parties did intend to 
make, and believe themselves to have laade^ 
a contract, but failed to do so ? 

The judgment of the High Court was 
delivered as follows by 

Coueh^ C.J, — It being stated that the 
Statute of Frauds does not apply, we are of 
opinion that the plaintiff was at liberty t<> 
prove by parol evidence the existence and 
terms of a contract on which he could main- 
tain the action. In Seivewright vs. Archi- 
bald, a memorandum in writing of the contract 
was necessary, as it was within the Statute 
of Frauds ; and Mr. Justice Erie's opinion 
that the mere delivery of bought and sold 
notes does not prove an intention to contract 
in writiug, and does not exclude other evi- 
dence of the contract in case they disagree, 
was in accordance with that of the other 
Judges. Mr. Justice Fatteson says : — " 1 
consider that the memorandum need not be 
the contract itself, but that a contract may 
be made without writing, and if a memoran- 
dum in writing be afterwards made embody- 
ing that contract, and be signed by one of 
the parties or his agent, he being the party 
to be charged thereby, the Statute is satisfied ;" 
and the ground of his judgment is that 



where the bought and sold notes are the only 
writing, and they differ materially, tiie Statute 
is not satisfied. Lord Campbell says '*I hy no 
means say that where there are boui^ht and 
sold notes, they must necessarily be the only 
evidence of the contract : circumstances may 
be imagined in which they might be used as 
a memorandum of a parol agreement." * • 
* • *< What are called the bought and sold 
notes were sent by him (the broker) to his 
principals by way of information that' he 
had acted upon their instructions, but not as 
the actual contract which was to be binding 
upon them," ♦ * ♦ *• In the present case 
there being a material variance in the bought 
and sold notes, they do not constitute a bind- 
ing contract ; there is no entry in the 
broker's book signed by him ; and if tliere 
were a parol agreement, there being no suffi- 
cient memorandum .of it in writing nor any 
part-acceptance or part-payment, the Siaiate 
of Frauds has not been complied with, and I 
agree with my brother Fatteson that the 
defendant is entitled to the verdict." 

There may be a complete biuding contract 
if the parties intend it, although bought and 
sold notes are to be exchanged or a more 
formal contract is to be drawn up. This is 
shown by Heyworth t;*. Knight, .33 L. J ., 
C. F., 298. If the bought and sold notes do 
not agree, they cannot be used as eTideiK;e 
of the contract ; but we cannot agree with 
the firs( Judge that their dtfieriog and not 
being returned is positive evidence that at 
the conclusion of the negotiation the parties 
did not agree, the fact being, as we think, 
that the negotiation was concluded and the 
contract made before the notes were written, 
and they were sent by tlie broker to his 
principals by way of information. To sup- 
port the opinion of the first Jadge, it would 
be necessary that there should exist a cus- 
tom between merchants that they should not 
be bound until regular bought and sold notes 
have been exchanged. 



The 31st August 1872. 

Present : 

The Hon'ble Sir Richard Couch, AY, Chi^f 
Justice, and the Hon'ble W. Mark by. 
Judge, 

Surett/-— Interest— Promissory lSot&, 

Appeal from the judgment of the Honorable 
A. G. Macpherson, exercising the 
ordinan/ original civil jurisdiction oj 
ihe High Court. 
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Kallj Prosonno Boy (one of flie Defendaofes) 
Appellani, 

versus 

Umbiea Ghurn Bose (PlsintifF) Respondent. 

The Advocate- General and Mr. Lingham 

for the Appellant. 

Mr. Lowe and Mr, Branson for the 

Respondent. 

Where ■ creditor, without the knowledge of the sure- 
ty, accepts from the principal debtor a sum on account of 
interest in excess of the interest then due on a promis- 
sory note, without anything further appearing as to the 
intention of the parties, and so gives time to the prin- 
cipal debtor, he thereby discharges the surety from 
liability on the promissory note. 

The plfiintiffin this case sued to recover 
the sum of Rs. 3,021-10-8, for principal nnd 
interest, from Cowar Brojendernarnin Deb and 
Kally Prosoniio Roj, on a promissory no'e 
dated 19ch October 1870, which ran in the 
following terms :— 

Three months af^er date we jointly and sever- 
ally promise to pay to Baboo Umbiea Churn Bose 
or order the sum of Us. two thousand and 
five hundred (Rs. 2,500), for value received ns 
follows,* with interest at the rate of twenty -five 
per cent per annum. 

Kallt Prosonno Rot. 
Brojendbanaraix Deb. 

Plaintiff admitted having received the sum 
of 250 rupees on the 29th of January 1871 on 
account of interest, which he credited to the 
account. He denied that the pecond defend- 
ant wus surety for the first defendant. 

The first defendant did not app^nr to the 
suit, but ihf* second defendant, thn afipellant 
in this appeal, contended that lie was meiely 
Borety for the first defeiMiant, and as the 
plaintiff had received 2o0 rupees on the 
29th Januaiy from the first defendant on 
account of interest, which sum represented 
' interest down to t!ie 19th Mnrch 1871, with- 
oat the knowledge of the second defendant, 
and as that sum was in excels of the amount 
which WHS then due for interest, the plaintiff 
had thereby given time to the fiist defendant 
nud could not have sued him on the note nt 
any time between the 29th January nnd the 
the 19th March 1871. He contended that 
bj so doing the plaintiff had discharged him 
as surety fioni farther liability. 

The judgment of Macpherson, J., in the 
Original Court, was as follows : — 

On the evidence, I consider it clear that the 
df^fendant Kally Prosonno Roy was through- 

* Particulars of the currency notes follow. 



out merely surety, and that the plaintiff waa 
aware of that fact from the first. The only 
question I have to decide is whether or not 
Kally Prosonno Boy is discharged as surety 
because time was given to the principal 
debtor on the 29th of January 1871, as Mr. 
Marindin contends it was. The promissory 
note is dated the 19ih of Octoher 1870, and 
was payable^ three months after date. The 
evidence is (and I have no doubt it is true) that 
on the 19th of January 1871, which was the 
due date of the note, the plaint ifi culled on the 
defendant Brojendernnrain Deb and was told 
to come back in eight or ten dnys when 
interest would be paid. Accordinjrly, on the 
29th of January, the plaintiff did go back 
and was then paid the sum of 260 rupees on 
account of interest. Mr. Marindin, for the 
defendant Kally Prosonno Roy, contends that 
inasmuch ns 250 rupees was more than 
wtis artually due on the 29th of January, the 
plaintiff by accepting it practically gave 
time to Brojendernaraiu in such a manner 
ns to dischaige the surety ; and he relies 
upon the case of Blake vs. White, 1 Younge 
and Collyer. 420. 

In the present case the circumstances are 
very different from what ihey were in the 
case of Blnke vs. White. In that case there 
was a memorandum in writing showing ex- 
pressly the receipt of several months' interest 
in advance, and by the memorandum it was 
also agreed that the interest should be paid 
in futuieevery six months, commencing riom 
a certain day named. Here there is nothing 
of the sort ; nnd there is absolutely oo new 
agreement whatever between the parties 
b*'jond such as is evidenced by the simple 
fact that whereas Rs. 150 was the amount 
due for interest up to the 19th January, 
Rs. 250 were received by the plaintiff on 
the 29ih of January. The plaintiff states 
that he never promised, and was never asked, 
to give time, and that the extra Rs. 100 
Were not paid to him then in consideration 
of his giving further time : and although 
he says he received the whole payment of 
Rs. 250 as on account of interest, he saya 
further that he knew that the whole of that 
sum was not due, but that on the 29th Janu- 
ary he was in want of the precise sum of 
Rs. 250, and when he went on that day to 
Brojendernarain he asked him if he could 
then give him Rs. 250 merely in eonse- 
quence of the immediate need he had for 
that sum. The interest due on the 19th of 
January would have been Rs. 150 ; and, 
as the monthly interest is Rs. 50, by 
getting Rs. 2,oO on th^ 29th the plaintiff 

60 
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did in fact get that which was eqaal to two 
months' interest in advance. But inas- 
much as he states (and there is nothing to 
contradict him) that no calculation was made 
at the time, and nothing was said ahout the 
payment of interest in advance, I confess I 
cannot see how it can he said that there was 
any agreement which now prevents the 
plaintiff from proceeding against the surety, 
for I do not think that hy accepting the 
Rs. 250 he deprived himself of the right of 
suing the principal debtor. The defendants 
will be entitled to credit for the amount 
which the pliiiiitiff has received as interest, 
but the plaintiff is entitled to recover against 
both the defendnnts. 

As regards the manner in which the evi- 
dence of the plaintiff on cross-exnmi nation has 
been taken down with regard to the payment of 
the Rs. 250, I state distinctly that the 
meaning of the witness as understood by m** 
was that the Rs. 250 were received by him 
with knowledge that that sum was more than 
was then due for interest, but that that sum 
was not paid on any calculation that it was 
interest which was due for two months in ad- 
vance or for any other time. It is true that, 
in answer to a suggestion of Mr. Marindin, the 
plaintiff did say that the sum received wouM 
be equivale.it to interest up to the 19th of 
March ; but he never said nor meant to say 
that there was any calculation made at the 
time or that the amount asked for was the 
result of any understanding that it was inter- 
est f >r any definite time. 

The surety-defendant appealed from this 
judi^ment on the following grounds : — 

1,/. — That the learned Judgn ought to have 
held that the demand and receipt by the 
plaintiff, on 29th Jtmuary 1871, from the firsi 
defendant, by way of interest on the amount 
due upon the promissory note of a sum in 
excess of the interest then due, had the effect 
in law of a binding agreement to give the 
said defendant time for the payment of the 
amount secured by the said promissory note, 
and that the surety-ai»pellant was thereby dis- 
charged from his liability upon the said note. 

2nd. — That the learned Judge ought to 
have held upon the evidence that the sum of 
Rs. 250, paid by the first defendant to plaintiff 
on 29th January 1871, was demanded and 
received by the plaintiff as interest in ad- 
vance upon the amount secured by the pro- 
missory note up to the 19th Mnrch 1871, and 
that such demand and interest had the effect 
in law of a binding agreement to give the 
said defendant time for the payment of the 
amount secured bv the said promissory note 



until the 19th March, and that the appellant 
was thereby discharged from his liability npon 
the promissory note. 

SrJ.-^That the learned Judge ought to 
have held upon the evidence that there was 
in fact a binding agreement between the 
plaintiff and the first defendant that plaintiff 
would (rive such defendant time for the pay- 
ment of the amount secured by the promissory 
note ; and that the appellant was thereby dis- 
charged from his liability upon the note. 

Ath, — That the suit ought to have been 
dismissed as against the surety-defendant 
with costs. 

The Advocate- General. — This suit was 
brought by plaintiff against two persons, Bro- 
jendernarain Deb and Kally Prosonno Roy. 
The suit was in respect of a promissory note 
i^iven by the defendants to the plaintiff on the 
19th October 1S70. The note became due 
between the 19th and 21st January 1871. 
The plaint was filed on the 1st February 1872, 
about a year after the note became due, and 
alleges that the time f »r payment had eUiised ; 
that the Rd. 2,500 had not been paid, nor 
the bnlance of interest, Rs. 521-10-8 ; but that 
the plaintiff on the 29th January 1871 received 
from the defendants Rs. 250 on account of 
interest. My client, Kally Prosonno Roy, 
was not aware of this payment of interest in 
excess of the interest, then due by Brojendra- 
narain Deb, the principal debtor. I contend 
that the taking of such interest by way of 
anticipation was giving the principal debtor 
time, and that therefore the action against my 
client, the surety, is barred. The learnt 
Judge seems, upon the evidence of the plain- 
tiff, to have arrived at the conclusion that 
whei^ the Rs. 250 was paid, there was 
nothins: certain as to the pur()Ose for which It 
was paid. I think, however, that when he 
received the m'>ney as interest, he must have 
been well aware for what purpose it was paid. 
Mr. Marindin in the Court below had cited 
Blake vs. White (1 Younge and Collyer, 420). 
The learned Judge is right that that case 
goes a little beyond the present case. But 
there is a case (Greenough vs. McClelland, 30 
L. J., Q. B., 15), the facts of which are very 
nearly the same as those here, except that in 
that case the interest was taken twice, — in this 
only once, — and in which it was held that, if 
one maker of a promissory note signs as 
surety only for the other, and the payee 
has notice of this when he takes the note 
as security for money advanced to the prin- 
cipal, he cannot give security for money ad- 
vanced to the principal without the consent 
of the surety. If he does, the surety is dis- 
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charged in equity, although the payee has 
never agreed to treat him otherwise than as a 
priocipiil pnrty liable upon the note. In the 
case of tne Oriental Financial Corporation vs, 
Overend Gurney and Co. (7 L. R., Chan- 
cery Appeals, 142), Lord Hatherley, L. C, 
held that the holder of a security who 
agrees wiih the principal to give time to the 
surety by so doing disclinrges the surety. 

In the time of Lord Eldoo, in the case of 
Bonltbee vs. Stubbs (18 Vesey, 20), where 
a creditor having among other securi* 
ties a bond with a surety, took a mortgage 
from the principal debtor and agreed to 
receive the residue by instalments secured by 
warrant, &c. without prejudice to any secu- 
rity he now held, an injunction was granted 
against suing the surety. The cases are 
summed up in Story's Equity Jurisprudence, 
p. 376, para. 326. In 2 Brown's Chancery 
Cases, 578, it was held that a creditor giving 
the principal debtor further time for pay- 
ment releases the surely. Precisely the 
same doctrine was applied in Bonar vs, Mac- 
donnld (3 Clark's H. of L., 226). It may 
be said that it is found as a mutter of fact 
there was no agreement to give time ; but I 
submit that the agreement to give time would 
only be evidence of the facts before the 
Court. If he gave time, the surety was dis- 
charged. Then your Lordships must not for- 
get that the claim is in lieu of interest. The 
money was received by the plaintiff for past 
interest and future interest. Suppose, instead 
of its being a matter between two gentlemen, 
it was matter between two Banks, and insol- 
vency takes place, what would be the result ? 
Mr. Lingham (on the same side). — In the 
Lower Court, when the case of Blake vs. 
White was referred to, it was objected that 
it was not a decision which has been fol- 
lowed in any case. In answer to such an 
argument, I would only say that it is referred 
to in White and Tudor, 297, Byles on Bills, 
and Smiths Then I contend that here we 
have all the elements of certainty to assume 
an agreement. 

Mr, Lowe (contra), — The question in this 
case is really one of fact. Your L<>rdishif»s 
are asked lo say that, in consequence of n 
8um of money paid by plaintiff, there was an 
agreement by the plain tit! to give three 
months' further time. I submit upon the 
evidence that your Lordships cannot come 
lo that conclusion. At the time of payment 
there is no doubt that a certain sum was due 
for interest. About that time the plaimiff, 
being in want of money, applied to the Boy 
defeodant for ^s, 250. Three months' 



interest was due and a part of another month. 
It does not appear upon the evidence that Boy 
paid it only on account of interest. There 
is nothing to show upon the evidence that 
there was anything understood between the 
parties that it was a payment which was to 
extend to the 1 9th August. [CovcA, (7.«/.— 
The plaintiff took it as in advance.*] There 
was no culculation made as to the precise 
sum then due, and it is contended that 
inasmuch as the money was received on 
account of interest and was more than 
the interest then done, your Lordships 
are to infer that there is a binding agree- 
ment. [CoticA, C,J, — - It is not neces- 
sary upon the authorities that we should 
infer that. The mere fact of its having been 
received as interest in advance would prevent 
the plaintiff from suing the principal.] Can 
yonr Lordships say upon the evidence that 
he received the money as interest in advance ? 
[Coti<;A, C. J, — He received it by way of 
anticipation. It is clear that the plaintiff 
did not intend that any portion of the Bs. 250 
should go in reduction of the prin- 
cipal.] Could your Lordships say that he 
received it by way of anticipation ? [CoucA, 
C. J, — Then in what other way. could he 
have received it? He did not receive 
it as a loan.] No; he says, generally, 
he received it as interest. The case of 
Blake vs. White, referred to in the Court 
below, is quite a different case from the pre- 
sent. In that case there was an actual 
agreement to give time, and there was also 
a payment of interest for a particular pei iod, 
and the time was specified. Here there is 
no time specified at all. [ Couch^ C»J* — If 
the time could be ascertained, it is not neces- 
sary that it should be specified.] Here there 
was no agreement except what is inferred from 
the receipt of the money. The case in the 
30 L. J., which was contended to be on all- 
fours with the present, seems to me to be 
very different. 

A/r. Branson (on the same 8ide).*-The 
issue is a mixed issue of law and fact, whether 
there was an agreement between the creditor 
and principal debtor by which the creditor 
liound himself togive the debtor time. If there 
was any agreement by which i he creditor gave 
the principal debtor time, that would dis- 
charge the surety. But tht^re is no evidence 
of any new agreement, as the learned Judge 
has found. It is clear upon the oTidenoe 
that the plaintiff did not a^k for Bs. 250 
as interest. He simply asked for Bs. 250. 
The Advocate- General has contended that 
if there was more money pfti4 Uian tb^ 
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inferest due, the plaintiff could not bring his 
Buit, becaase in every such case the mere 
fact of «uch payment in excess was proof of 
payment of interest in advance and of an 
agreement by which the crediior has bound 
himself not to sue the prinoipnl. In the 
ease of Biake w. Wliite, ihere was an 
agreement to take interest on a given 
speciOed date. lu the case cited from the 
30 L. J., the question was not raised. 
The only question was whether the surety 
was discliaryed. The case in 7 L. R, Chan- 
cery Appeals, also, was wholly ditfereiit. In 
3 Merivale, 278, it was held that tliere must 
be time given by a positive contract to dis- 
charge the surety. See also Ewiii vs. Lan- 
caster (6 Best and Smith, 571). There was 
no agreement in the present case, and there 
is no authority to show that simple payment 
gave time to principal debtor so as to dis- 
chargH the surety. 

The Advocate- General (in reply). — I rely 
on the case of Bl«ke vs. Wliite, and on 
Tucker vs. Laing (2 Kay and Johnson, 745). 
The matter is well f»ut in 2 White and Tudor. 
Mr. Branson seems to have forgotten that 
this is a matter of law and fact. It eeems 
to me that the lenmed Judjre has drawn a 
wrong inference upon the facts. 

Tlie Court took time to consider. The 
judgments of the Court were delivered as fol- 
lows on the 3l8t August 1872 :— 

Couch, C.J. — This suit was brought on 
a promis8<'ry note of the defendants for 
Rs. 2,500 dated the 19thof October 1870 and 
payable three months after date, with interest 
at 24 per cent, per annum ; and the plaint 
stated that the plaintitf, on the 29th January 
1871, received from the defendant Rs. 250 
on account of interest. The defence was 
that the note was made by the appellant as 
surety for the other defendant with the know- 
led<£e of the plaintiff and that the Rs. 250, 
which the plaintiff alleged that he receiyed as 
interest, was in excess of the interest then 
doe, and was given to and taken by the plaintiff 
without the knowledge or consent of the 
appellant, and thereby the appellant became i 
discharged. The pi aim iff in his evidence 
said that he went to the first defendant, the 
principal, on the 19ih January, and was told by 
him that he would pay interest a week or ten ' 
days afterwards, and on the 29t)i of Januaiy 
the first defendant paid him Rs. 250 for in- 
terest ; that he made no application for pay- 
ment to the appellant ; thai the Rs. 250 was 
more than what was due for interest then ; 
that it represented the interest which would 
h« due op to (he 19th of March ; that he first 



applied to the appellant for payment in Sep- 
tember 1871. He also said that, on the day 
he was paid the Rs. 250, or two or three days 
betbre that, the first defendant told him that 
the appellant joined in the note for his ac- 
commodation; and Mr. Justice Alacpherson has 
found that he was aware from the first that 
the appellant was merely a snrety. In reply 
to questions by the Court, he said ''I re- 
ceived the Hs. 250 on account of interest. I 
simply asked him to pay on account of in- 
terest and he gave me that amount, atid i 
gave him credit for it" 

The rule that if a creditor enters into any 
binding contract, the effect of which will be to 
give further time to the debtor, without con- 
sulting I he surety, the surety will be thereupon 
discharged, and it is immaterial that the 
further time was given in consequence of the 
inability of* the tiebtor to pay, or that no 
injury could thereby accrue to the surety, 
was laid down by Xiord Loughbor«iugh in 
Rees vs. Berriugton, 2 Ves. Jun., 540, and 
Lord Eldon in Samuell vs. Howarth, 
3 Mer., 272. It has been followed in the 
Courts both of Equity and Common Law in 
many cases which are mentioned in the note to 
Rees vs. Bt-rrington in 2 Tudor's Lending 
Cases in Equity, b22, and must be followed 
by this Court. 

It was argued by Mr. Branson for the 
plaintiff thai there was no binding contract 
to ifive time, as if thism»^ant an express con- 
tract ; but a contract need not be expressed 
in writint: or by words to be binding. A lacic 
or implied contract inferred from the acts of 
the parties is equally binding as an express 
one. The facts of tlie case in Blake vs. 
White, 1 Y. & C. Exch. Cas , 420, are no doubt 
diffetent from thefaetsof the present case, but 
the law laid down by Lord Lyndhurst, then 
Lord Chief Baron, is clearly applicable. He 
says at page 426, " But tlie question is, whe- 
ther time was not given to the Ist of Jann* 
ary 1819, upon a yaluable consideration ? 
The fact is admitted that the obligee received 
interest Uf» to that time in tlie mouth of Octo- 
ber preceding. Could he then in the tnterim 
have been allowed by a Court of Equity to 
bring his action on the bond ? I think not. It is 
admitted that in the case of a principal only, 
without: a surety, if the debtor had given six 
mouths' interest in advance a Court of Cqui- 
ty would interfere to stop the action. If, in 
such a case, the time for payment of the in- 
terest could be explained consisteu'ly with 
the action, that would alter the state of the 
case; but, if it appeared simply that six 
mouths' interest had been giyen, what ci^old 
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the imagination saggest, but a contract ipsiS' 
$ifn{$ vetdix, that the creditor could not sub 
fbr thnt time? Besides, tiie interest being paid, 
wbuld a Court of Equity endure ttiat the 
creditot should put that interest itito his 
jpOCket, and next day sue for the principal ? 

** If that be so as between the principal 
debtor and the obligee, the same principles 
tirill npply to tlie surety. The question here 
\k, whether the party did not preclude himself 
from suing on the bond, by receiving by an- 
ticipation the interest due between October 
and Januiiry. The i^hortness of chftt period 
Cannot affect the question. Takiog even an 
hour's interest in the same manner, if it were 
the habit to reckon interest by hours, would 
be attended with the s^me consequences. 
Under the present circumstances, I must 
grant this injunction." 

The judgment was not fouhded upon (be 
liiemorandum in writing to which Mr. Jus- 
tice Mncpherson alludes as distinguishing 
this case from Blake vs. White, for Lord 
Lyndhurst in the previous page speaks of it as a 
mere agreement to give time without any con- 
sideration, which would not prevent the cre- 
ditor from successfully prosecuting his action 
kt law. *' But the question is," he continues 
as above quoted. 

Putting the most favorable construction 
upon the vlnintiflF's evidence and allowing ihat 
the Rs. 260 werie not paid on any calculation 
that it was interest which was due for two 
months in advance or for any oiher time, it 
is a fact that interest was received by antici- 
pation, and the time for which it was received 
was a matter of simple calculation. I think 
it is clear ihat, under those circumstances, a 
Court of Equity would have interfered to 
i^p the plain I iff from suing the first defend- 
ant until the time which was covered by the 
{Payment iti advance had expired. The 
piaiatiff bound himself to give further time, 
and the appellant was therefore discharged 
froni hi# liability on the note. 

The decree so far as it applies to the ap- 
pellant should be reversed, and the suit be 
dismlBsed as against him with costs ; and the 
costs of the appeal should be paid by the re- 
spondent. 

Markby, J. — In this case I do not think 
it necessary to examine the facts at length. 
It 18 admitted that the principal debtor paid 
to the creditor, at the creditor's reqOei*t, on 
the 19th of January, a sufficient sum to 
cover the interest upon tlie debt up to the 
lOth of March ; and it seems to me, with the 
greatest deference fbr the opinion of the 
learned Judge who decided this case in the first 



instance, that it is impossible to avoid infer- 
ring from that an undertaking that the creditor 
will not sue the principal debtor during that 
period. I do not discuss this part of the 
case farther, because it has been clearly 
shown by the Chief Justice that the case of 
Blake vs. White distinctly lays down that we 
ought to infer this. 

But then comes the question (and it is 
one which from the way in which the caste 
was there decided was not considered in the 
first Court) wliat effect has this giving of 
tinie upon the engagement of the surety ? 
Giving time to the principal debtor, though, 
as a general rule, it discharges the surety, 
does not always do st) (see Green vs, Wynn, 
7 L. R., Eq., 28: S. C, on appeal (4 L. Ifc., 
Ch. App., 204), and the question we haVe 
to decide is whether we ouglit to infer in 
this case from the receipt of interest snch a 
giving of time as would discharge the surety. 
There was no intention to discharge him, and 
we can only give the surety his discharge if 
it is necessary to do so in order to do justice 
between the parties. 

For these reasons it appears to me neces- 
sary to examine very carefully the grounds 
upon which the surety is discharged when 
he is discharged. Now, the most recent case 
on the suhject to which we have been re- 
ferred is that of the Oriental Financial Cor- 
poration vs. Overend Gurney and Co.; and as 
this case has been argued on both sides en- 
tirely upon the principles of English law, 
and as that case was decided by very high 
authority, our decision would ordinarily be 
governed by it. 

In that case it is laid down as the true ex- 
planation of law to be applied in such cases, 
that ** if you agree with ihe principal to give 
him time, it is contrary to that agreement 
that you should sue the surety, because if 
you sue the surety, you immediately turn 
him upon the principal, and therefore your 
act breaks the agreement into which you 
have entered with the principal." And 
then it is added that it is plain that 
this is the right explanation of the law, 
because ** it is competent to the creditors to 
reserve all their rights against (he surety, in 
which case the surety is not discharged ; and 
for this reason, that the contract made with 
the principal is then preserved, because the 
creditors have engaged with the principal 
not to sue him for a given time, but subject 
to the proviso that the creditors shall be at 
liberty to sue the surety, and so turn the 
surety upon the principal without any brekch 
of the engagem^t with the principal^" and 
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at end of the judgment it is said '^ The de- 
fendnnts would liave freed themselyes from 
all difficulty whatever by reserving their 
rights agniuBt the plaintiffs." 

Now, if this be the true ratio legis^ I 
should certainly feel difficulty in saying that 
the surety was wholly and absolutely dis- 
charged by the acceptance of interest in 
advance from the principal. An undertaking 
by the creditor not to sue the principal 
debtor during the period in respect of which 
interest has been paid is implied^ because 
otherwise, as Lord Lyndhurst points out in 
Blake v#. White, the injustice would follow 
that the creditor might pat the interest into 
his pocket and next day sue the principal. 
But we are asked to infer from the acceptance 
of interest in advance, not only a suspension 
of the right to sue the principal, bat an abso- 
lute discharge of the surety. Now, if (as it 
seems to be put in the Oriental Financial 
Corporation v$. Overend Gurney and Co.) 
the creditor was prevented from suing the 
surety, only because his so doing would be a 
breach of the contract with the principal, it 
seems to me that the only inference which 
in reason or justice could be made would 
be, not that the surety was discharged alto- 
gether, but thfit the right to sue him was 
suspended for the same period as the right 
to sue the principal was suspended ; so that 
the surety might nor, by being sued during 
that period, be turned upon the principaL 

But on a reference to some of the earlier 
authorities, most of which are quoted and 
recognised in the Oriental Financial Corpo- 
ration v8. Overend Gurney and Co., I am 
satisfied that the rule of law by which the 
surety is discharged does not rest exclusively 
on a consideration of the rights of the 
principal debtor, but upon a consideration of 
the rights of the surety himself. It seems 
to me, in the first place (I say it with the 
greatest deference) that the judgment in the 
Oriental Financial Corporation vi* Overend 
Gurney and Co. does not quite correctly state 
the opinion of Lord Cranworth in Owen vs. 
Homan. What Lord Cranworth said was 
-Bot simply that the rights against the surety 
oould be reserved, but that he thought ^' it 
must be competent for a creditor to contract 
with his principal debtor to give him time, 
BO far as he can lawfully and effectually do 
so without prejudicing his right against the 
surety," This was said by way of protest 
against an opinion which appears to have 
been expressed by Lord Truro in the Court 
below that a creditor could not reserve his 
rights against the surety. But the observa- 



tions and counter-observations of those 
learned Judges must be taken with reference 
to the sort of reservation which had actually 
been made in that case. The contract by 
which time was given in that case provided 
that nothing therein contained should dis- 
charge the sureties, but whilst providing 
that the creditor would not take any proceed- 
ings against the principal during the period 
specified, these important words were added, 
" except at the instance or request of the 
sureties." It was, therefore, not merely a 
reservation of the creditor's right against 
the surety, but a reservation of their mutual 
rights, — ^tbe right of the creditor to compel 
the surety to pay the debt, and the right of 
the surety to compel the creditor at any 
time to sue the principal debtor. 

This at once suggests a doubt whether the 
principle on which the surety is discharged is 
correctly, or at any rate, fully stated in the 
Oriental Financial Corporation vs. Overend 
Gurney and Co., and I think the very authori- 
ties referred to in that judtrment do in* 
troduce another and a veiy important ele- 
ment. I find that in Oakley v. Pasheller, 
Lord Lyndhurst says ** The principle of law 
is this, that where a creditor gives time to 
the principal, there beiug a surety, without 
any communication with the surety and 
without the consent of the surety, it dis- 
charges him from liability, because it plncee 
him" (t «., the surety) '* in a new situation 
and exposes him to risks and contingencies 
which he would not otherwise be liable to ;" 
and the Master of the Rolls had given a 
similar reason, namely, that the surety is ther- 
by prejudiced. And so in another case to 
which the Lord Chancellor refers— -Samaell 
vs. Howarth— Sir William Grant says "The 
surety is held to be discharged, for this rea- 
son, because the creditor by so giving time 
to the principal has put it out of the power 
of the sure^ to consider whether he will 
have recourse to his remedy against the prin- 
cipal or not, and because he in fiu^ cannot 
have the same remedy against the principal 
as he would have had under the original 
contract." 

Tlie principle is explained in the same 
way by Mr. Justice Williams in Strong vs. 
Foster, 25 L. J., C. P., Ill, where he says— 
** The surety has a right to say to the principal 
creditor, *I have reason to believe that the 
debtor is in insolvent circumstances i yoa 
should sue him, or allow me to do so in your 
name.' Then if the principal creditor said, 
*I cannot sue him, because I have bound 
myself to give him time,' that would disoharge 
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fhe sarety,** and tliis explanation was adopted 
by the Court of Queeti*s Bench in Pooley vs, 
Harradine, 26 L. J., Q. B., 160. 

These cases put the principle upon a very 
dear and intelligible basis, that the surety 
is discharged, not only because the principal 
debtor would be prejudiced by proceeding 
against the surety, but because the surety is 
prejudiced by the loss of his right to proceed 
against the principal debtor ; and this fnlly 
accords with the opinion intimated in Owen vi, 
Homao, namely, that if with the assent 
of the principal debtor this right of the 
surety is reserved by the creditor, then the 
surety, not being prejudiced, is not dis- 
charged. 

I do not of course mean to say that the 
principle exactly as stated in the case of the 
Oriental Financial Corporation 01. Overend 
Gurney and Co. has not been so stated by 
other authorities. It is so stated in a note 
to Lewis V8, Jones, 4 B. and C, 615, which 
is frequently quoted, and by Lord Eldon in 
English f}8. Darley, 2 B. and P., 61, and it is 
to be foond in various text books. Nor can 
there be any doubt whence this statement of 
tlie principle has been derived. It is almost 
a literal translation of a passage in the Digest 
of Justinian, — Quod dictum e$t^ si cum reo 
pactum sit ut non petatur, fidejussori 
quoque eompelere exeeptionem; propter ret 
personam placuit ne mandati judicio con- 
reniatur (Digest Lib. II., Tit. XIV., 32.) 
And as to this it is farther said — Dehitoris 
conventio fidejussor ibus proficiet^ nisi hoc 
actum est ut duntaxat a reo non petatur ; 
a Jidejussore petatur ; tunc enim fidejussoe 
exeeptione non utetur (par. 22 ot the same 
title.) But this is said of a contract 
wholly different from a contract of surety- 
ship. The creditor hei-e alluded to was 
under no obligation to pursue the remedies 
of the surety against the principal debtor, 
and was not, therefore, bound to pay any 
tegnrd to the rights of the surety in his 
arrangements with the principal debtor. If, 
therefore, the creditor gave time to the prin- 
cipal debtor, the s^jrety could originally take 
no advantage of it, but afterwards he was 
allowed to do so propter rei personam^ i* «,, 
for the sake of the principal debtor, because 
otherwise the principal debtor {reus) would 
be prejudiced ; for should the surety be sued 
by the creditor, he would then be able to sue 
the principal debtor at once, though the time 
^ven had not expired. But if the rights of 
fhe creditor to sue the surety liad been re- 
served in the contract to give time, tlien as 
Mhe principal debtor could not complain, so 



neither could the surety, and the surety was 
liable just as before. Tiiis is no doubt ex- 
actly the principle laid down in the Oriental 
Financial Corporation vs, Overend Gurney 
and Co., but it is applied to a transaction of au 
essentiidly different kind, and with a wholly 
different result, namely, that the remedy 
airainst the surety is not extinguished, but 
suspended. 

Bearing in mind and applying the princi- 
ple as it is explained in Samuell vs, 
Howarth, and Strong vs, Foster, and, I must 
say, as it seems to me, though, perhaps, not 
quite ^ clearly in Oakley vs. Pasheller also, 
there is, I think, little difficulty in disposing 
of the present case. The creditor had ac- 
cepted interest in advance from the principal 
debtor, and he had thereby, not only put it 
out of his own power to sue the principal 
debtor for a certain period, but had also put 
the principal debtor in a position in which rt 
would be a hardship that he should be sued 
by any one at all during that period. But 
though all that the priucipal debtor could 
require us to say upon this would be that 
the rights of the surety against him should 
also be suspended, the surety could not be 
thus satisfied. The creditor has no right to 
put the surety, without his consent, in a 
position in which he cannot exercise his 
rights against the principal debtor at any 
time he chooses to do so. Nor can we say 
the rights of the creditor against the surety 
are reserved. A simple reservation of the 
rights of the creditor would not be sufficient 
The surety's rights must also be reserved. 
But that is excluded by the acceptance of 
interest, for no one would pay interest in 
advance unless he was secure against being 
sued either by the creditor or the surety. 
The surety, therefore, whose rights have 
been interfered with by the voluntary act of 
the creditor, without his cousent^ has a right 
to say tliac he is discharged. 

It may, perhaps, appear unnecessary for me 
to have discussed this ease at so great a 
length, seeing that I arrive ultimately at the 
same C4>uclusion as tlie Chief Justice. It 
must, however, be acknowledged that the 
case before us is a striking example of the 
serious consequences of ignorance upon this 
subject ; and as the l»w upon it is not very 
easy to discover, I have thought myself justi- 
fied in making this endeavour to ascertain 
how it really stands. 
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The 31st August 1872. 
Present : 
The Hou'ble Sir Richard Coucli, Kt., Chief 
Justice^ aud the Hon'ble W. Markby, 
Judge, 

Act V of 1866— Promwory Note^Considera- 
turn — Amendment of Plaint — Principal and 
Agent, 

Appeal from the judgment />/ the RorChle 
A, G, Macpherion^ exercising the ordi* 
nary original civil jurisdiction of the 
High Court, 

C. W. Joseph (Plaintiff) Appellant^ 

versus 

E. R. Solano (Defendant) Respondent. 

Mr. Lowe aud Mr. Fergusson for the 
Appellaut 

Mr. Jackson for the Respondent. 

In a suit under Act V of 1866 on a promissory nota 
part of the consideration for which was legal and part 
illegal, HKLD {per Couch, CJ.,) that plaintiff could 
not sue on the note, but that he might amend his plaint 
and recover so much of the consideration as was not 



illegal. 

Tlio agree 
for illegality is an illegal consideration, and the contract 



riie agreeing not to enforce a contract which is void 



ia void. 

An agent who has sold goods for his principal and 
received the price is bound to pay it over to his princi- 
pal, although the contract of sale is illegal and void. 

Thb facts of this case are set forth in tlie 
judgment appealed against, which was as 
follows : — 

Macpherson, J, — This action is brought 
on two (>romissory notes given by the defend- 
ant to the plaintiff. The conoeciion be- 
tween these parties began in July last, when 
the defendant entered into an agreement to 
take the plaintiff's liorse ^' Bridesmaid ** on 
what are called " racing terma." That agree- 
ment was reduced into wriiiug, and is set 
out in ihe 2nd paragraph of plaintifi^s written 
statement. It was further arranged that 
*• Bridesmaid" should be traiued by Joseph, 
and that Joseph should charge Rs. 60 a 
mooth for training her. Shortly after, five 
other horses belonging to the defendant were 
made over to the plaintiff to be trained. 

Race meetings took place at Barrackpore 
and Sonepore at which some of the defend- 
ant's horses ran, and at which others were 
present. After the Sonepore meeting, and 
after the parties had returned to Calcutta, 
the defendant on the 22nd of December 1871 
gave to the plaintiff a document which is 
called a mortgage of his horses, in which he 
says : — ** As security for the pnyinent by me 
to you of the following sums," and there are 
set uu( five items (one of which is " balance 



of bets and lotteries, Rs. 1,149 ") which make 
a total of Rs. 4,456 ; *' and in consideratino 
of your advancing on my account the sum of 
Rs. 2,560 as deposit iu the matter of the 
reference from Meerut, and also such further 
sums (not exceeding in the whole, together 
with the sums above-mentioned, the sum of 
Rs. 10,000) as may be necessary to pay for 
entrances, I hereby declare that yoo sliall as 
from this date hold my five race horses — 
•Rising Star.' * Velona,* 'Pirate,' « Suli- 
mau,'and 'Sultan' — as mortgaj^ee in posses- 
sion thereof, and I hereby charge the same 
liorses with the payment at the expiration 
of one week after the last race of the first 
Calcutta Race Meeting of all moneys ^not 
exceeding as aforesaid) at that period due 
by me to you, and I authorize you, iu the 
event of my making default iu the pajmt^ot 
of such moneys at the time aforesaid, to sell 
the said horses, or any of them, eitlier by 
public or private sale, and subject to such 
conditions, and generally in such manner as 
to you seems proper." Upon receiving this 
letter of hypothecation, which was signed 
immediately before the beginning of the first 
Calcutta Race Meeting, the plaintiff paid to 
the Secretary of the Calcutta Races Rs. 2,000 
on the defendant's account, and thereby 
enabled the defendant's horses to run, which 
they otherwise could not have done. The 
defendant now makes very light of tliis 
document, and says that he never admitted 
the correctness of Joseph's accounts, or of 
any one of the items in> ntioned in the letter 
of hypothecation, although he underto«*k to 
pay iliero at the end of the first Calcutta Race 
Meeting. However little the defendant may 
think of his own word — and he seems to me 
to think very little of it — I am bound to 
attach, and do attach, great weight to tbia 
document which he signed deliberately after 
it had been for about a fortnight in his 
possession. It is not to be forgotten tliat by 
signing; it he induced the plaintiff to pay 
Rs. 2,000 for him to the Secretary of iLe 
Calcutta Raees, and thereby enabled his horses 
to run at the first meeting. The correctoe^g 
of the items in the accounts has been gone 
into before me. Strictly s(>eiikin^, their 
correctness or incorrectness is immaterial fi>r 
the purposes of this suit. But they have 
been in some degree discussed ; and the 
result is that, while each item has been 
sworn to by the plaintiff, the incorreciness 
of no one of these items has^been shown in 
any degree by the defendant. I have no 
hesitation in finding as a fact that, when 
Solauo sigued (he letter of hypothecatiaa 
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^althoagh he mny before have raised some 
objections), he agreed to accept the items 
mentioned in it as correct. Under the cir- 
cumstances, it is impossible for me to listen 
to him when he comes here and sajs tliat he 
meant nothing bj it and that he was forced 
into signing it. 

The first Calcutta Race Meeting cnme 
on, and fresh accounts arose between the 
parties. Shortly before the expiry of the 
time fixed in the letter of hypothecation, the 
plaintiff produced his accounts, including his 
bill for the keep and training of the horses up 
to the* end of December 1871. This account 
was rendered on the 15th of January, and in 
it were included the items specified in the 
letter of hypothecation, besides many others. 
On the general balance of that account of 
tiie 15th of January (including the items in 
the letter of hypothecation), there appeared 
to be due to Joseph the sum of Rs. 6.784. 
When this account was rendered, the defend- 
ant took exception to several of the charges, 
being principally the extra charges in re- 
apect of horses under training, and certain 
sums snid to have been paid by the plaintiff 
to jockeys who rode the horses at races. 
The defendant disputed the correctness of 
the accounts ; and I think it probable tliat, 
on the evening of the 15tb of Januaiy, these 
accounts were not finally settled and that the 
defendant did not then say he would pay the 
bnltmce claimed. On the contrary, I believe 
that when they parted on that evening the 
accounts remained unsettled. On the next 
dny, the 16th of January, the plaintiff, early 
in the morning, made an iufructuous attempt 
to get the accounts settled. Failing in that, 
he went to his attorneys and got a letter 
from them to the defendant to the effect that, 
as he had not paid according to the terms of 
tlie letter of hypothecation, the plaintiff 
would sell the horses on tlie following Satur- 
day. That letter was given by the plain- 
tiff to the defendant at Hunter & Co.'s 
stables. What actually passed between the 
■ plaintiff and the defendant on that orca» ion, is 
rrally of little importance ; for whatever it 
was, the parties were substantially left in 
exactly the same position as if notliing had 
been said on the delivery of that letter. 
Next morning, an advertisement appeared in 
one of the daily papers, stating that the 
horses would be sold by Hunter & Co. on 
the following Saturday. In the course of 
that day, the 17th of January, the defendant 
sent for the plaintiff, and they met in a 
room at the Great Eastern Hotel. The result 
of some negotiation was that the defendant 



wrote a letter addressed to the plaintiff, 
which (as it now stands) is as follows :*- 

"In consideration of your withdrawing the 
advertisement anent the sale of my horses and 
withholding their sale until four days before 
the commencement of the second Calcutta 
Race Meeting, I will give you a promissory 
note for the balance of your claim. 

" The claim to be satisfied in the beginning 
of the second meeting." 

This letter being written, there arose a 
discussion as to what the balance was, the 
accounts not being at the moment actually in 
the hands of either party. The plaintiff 
said it was something under Ks. 7,000 — about 
Rs. f>,900 or Rs. 6,800— and proposed that 
Solano should give a promissory note for 
Rs. 7,000, and promised that he (the plaintiff) 
would give him credit in the subsequent ac- 
count for the difference between the Rs. 7,000 
and the actual balance due on the account 
which he had rendered on the 15th January. 
There is some conflict of evidence as to the 
details of what passed at the Great Eastern 
Hotel, but I believe that the story told by 
the plaintiff is substantially true. I do not 
doubt that the giving of the promissory 
note for Ks. 7,000 was simultaneous with 
the giving of the letter of the 17th of 
January set out in the written statement. 
The defendant says that that particular letter 
was given on that day. The plaintiff states 
that the letter set out is not the actual letter 
given when the note was sisrned, but an 
amended letter ^iven some days after. If 
the note for Rs. 7,000 went out of the Great 
Eastern Hotel with Joseph along with the 
original letter written by Solano, it was 
hrought back by Joseph and was again taken 
away by him with the letter now produced,— 
which letter and the final giving of the pro- 
missoiy note for Ks. 7,000 I find were prac- 
tically one transaction. 

The consideration for the promissory note 
of Ks. 7,000, as it appears to me, was this, 
that Solano, in consideration of the plaintiflfs 
withdrawing the advertisement of tlie sale of 
(he horses and withholding the sale until 
four days l>efore the beginning of the second 
Calcutta Race Meeting, agreed to admit the 
correctness of the balance shown in the ac- 
counts which had been delivered, and as to 
which there had been a dispute on the 15ih 
of January, and to take that balance roughly 
at Us. 7,000, on the understanding that the 
difference between Ks. 7,000 and that balance 
should be credited to him in his euri'ent 
account. The plaintiff has made a mistake, 
and is confused as to the time when the lettei* 
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crigibally written by the defendant at the 
Great Eaatern Hotel was altered ; but except 
as to that, I have no doubt wliat be sajs is 
Substantially correct. 

Tliat was on tiio 17th of January. A few 
days after it was found that a mistake had 
been made in the account delivered on tl)e 
15th, which showed the balance of Bs. 6,784. 
The mistake was in an item of Bs. 744 for 
which the plaintiff gave the defendant credit, 
and the defendant admitted that a mistake 
had been made and gave the phuntiff another 
note for Bs. 744, tlie sum so over-credited. 
This was some duys after the note for 
Bs. 7,000 had been given ; but we still find 
the defendant admitting that Rs. 7,000 were 
due to the plaintiff, ond ihat it was right and 
proper that he should be further secured by 
an additional note for Bs. 744. 

Having received the note for Bs. 7,000, the 
plaintiff carried out his part of the agreement 
and withdrew the advertisement and withheld 
the sale of the horses, and thus the defend- 
ant's horses were enabled to run at the 
second Calcutta Bnce Meeting. 

On the 28th January the defendant gave 
the plaintiff a cheque for Bs. 4,000 in part 
payment of the note for Bs. 7»000, but told 
him not to present it for three or four days, 
as funds were daily expected to arrive to 
meet it. When the cheque was presented 
some four days afterwards, it was dishonored. 
Thereupon a variety of negotiations took 
place between the parties at Messrs. T. Smith 
& Co.'s stables^ and in some of those nego- 
tiations Mr^ Dover took part. So far as I 
can see, Mr. Dover did his best honestly to 
arrange for all parties ; and it is very much 
to be regretted that they did not lay their 
whole case before him and have it settled 
by him. It is perfectly clear to me that the 
whole of the fncts were never placed before 
Mr. Dover. For example, he was never 
aware of the second note for Bs. 744, which 
was as much given to secure the original 
balance as was the note for Bs. 7,000. There 
is no doubt that both the pkintiff'and the 
defendant considered throughout the whole of 
these negotiations that the plaintiff was en- 
titled to be paid the Bs. 744 just as much as 
the Bs. 7,000 ; and it stands to reason that 
the plauitiff" never could have intended to bind 
himself to withdraw the suit he had insti- 
tuted in this Court, unless Solano provided 
for the payment of this note for Bs. 744 
also. Mr. Dover evidently is correct when he 
says that there was n general talk at Messrs. 
Smith & Co.'s stables about the suit being 
withdrawn ; but I have no doubt that, 



between the plaintiff and the defendant, there 
was also discussion aS to the ptymeat of the 
Bs. 744. I do not consider it proved that there 
ever was any binding or conclusive agree- 
ment of any kind come to at Messrs. Smiih 
& Co.'s stables ; but constant proposals were 
made and constant promises were given, bat 
nothing was really done, except the payment of 
Bs. 3,086 by Mr. Dover. I further believe 
that the plaintiff is correct in saying that in 
the later negotiations it was also part of the 
arrangement that the furtlier sum of Bs. 1,000 
(as representing the final balance up to date 
due to him) should be provided for. The 
plaintiff* has sworn tliat on the last day of their 
negotiations, the 14 th or 15th of February, 
he and Solano went through their subsequent 
accounts together, and that each cast up the 
items separately and came to much the 
same result, viz., a balance of about Bs. 1,030 
in favor of the plaintiff*, who, on 8olano*6 sug- 
gestions, agreed to consider it as Bs. 1,000. 
I accept the phtintiff^'s story as to this 
absolutely true. It is strongly corroborated 
both by Mr. John and by Mr. Dover. Mr. 
John says that he understood at the time 
from the parties that there was a balance of 
about Bs. 1,000 in favor of the plaintiff ; and 
Mr. Dover says very much the same. They 
also say that both parties went away, and 
that they understood in a general way that 
the defendant was to pay the plaintiff" tliat 
amount somehow during that day. The 
defendant has denied that he entered into any 
calculations on that day, though he admits 
that he knew he owed plaintiff about Bs. 1,000 
on the subsequent account, and that be pro- 
mised the plaintiff' to pay it when he could. 
All I can say is that the plaintiff has sworn 
that he and the defendant did go into calcula- 
tions on that day and arrive at a balance, and 
both Mr. Dover and Mr. John practically 
say the same tiling ; and these statements 
are certainly supported by the probabilitiea 
of the case. 

If these negotiations ever resulted in any- 
thing that could be called a final agreement, 
I think that the defendant never carried oat 
the terms agreed upon. Mr. Dover, as well 
as the plaintiff and the defendant, speaks to a 
memorandum prepared about the 8th of Febra- 
ary. Mr. Dover says that, on that occasion 
when certain terms were proposed by defendant 
to him, ho said that if there were to be any 
further negotiations in which he was to take 
pai't, the terms must be put down in writing, 
and that the defendant then drew up Ihe 
memorandum of which Dover subsequently 
made a uotev of which he afterwards made 
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Joseph take a copy. That note is as fbl* 
lows : — 

^ Solano to pay Rs. 915 down (balance of 
*' cheque for fis. 4,000) ; for balance, namely, 
'* Rs. 3,000, will grant a promissory note at 
*' 6 months, with interest at 10 per cent. 
'* Accepted by T. Smith & Go. on Joseph 
** giving up all documents, promissory notes, 
«'and horses to T. Smith & Ck)." So that 
Joseph was entitled to be paid the Bs. 916 
do?m, and neither DoTer or any one else had 
a right to witlihold that sum on the ground 
that the horses, documents, and papers were 
not given up. He was entifled to get the 
Rs. 915, and to keep the horses until the 
acceptance was given. But none of these 
negotiations were ever converted into a bind- 
ing agreement, for the defendant never acted 
up to his promises. 

In this suit the items of the account mak- 
ing up the balance for which the promissory 
notes were given were hot properly in issue. 
I mny say, however, witli reference to the 
dispute as to the extra charges for training, 
that there is nothing to lead me to suppose 
that the plaintiff was not entitled to mtike 
those charges. Messrs. Hunter & Co. 
make tliem. Mr. C. Martin, a gentleman of 
great experience in racing matters, says the 
charges are all perfectly fair (except perhaps 
the charge for a pail), and Mr. Wilson gives 
the same evidence. It may be that Messrs. 
Smith & Co. do not make these charges ; 
but there is dearly nothing unusual in their 
being made. As to the dispute about the 
** winnings" of ''Bridesmaid," I think that 
propably the entrance and jockey's fees 
should have been first deducted from the 
gross winning and then the balance or net 
winnings divided between the parties. 
However that may be, the defendant agreed 
to accept the account as made up by the 
plaintiff; and I am bound to say that I see no 
evidence of fraud or other special misconduct 
on the part of the plaintiff. There may have 
been looseness of dealing on the part of the 
plaintiff ; but it is more than equalled by the 
greater looseness on the part of the defend- 
ant. The whole case shows the utter unflt- 
neas of a Court of Law to deal satisfactorily 
with these racing transactions. On the 
whole, I find that these debts were admitted 
by the defendant to be due after full oppor- 
tunity for consideration ; and I cannot see 
that he has any excuse for saying that he 
was unfairly dealt with. 

But there is yet another question in this 
ease, the question, namely, whether the plain- 
tiff is entitled to have the assistance of a 



Court of Justice to enable him to recover 
those debts. In other words, are these two 
promissory notes bad because given for a 
consideration which was in part illegal? 
There is no doubt that the balance of Bs. 
6,784, appearing on the account rendered on 
the 15ih of January, is the biilanoe in respect 
of which the note for Bs. 7,000 wae given ; 
and in that account there are at least two 
items which on the face of them show an 
illegal consideration* The one is " balance 
of bets and lotteries at Sonepord, Bs. 1,149," 
an item which also appears in the letter of 
hypothecation; the other is '* four tickets in 
Secundra Baffle, Bs. 64.'* There is no doubt 
that these items are absolutely illegal ulider 
the law relating to lotteries in India. 

Mr. Lowe says that I must put out of 
sight altogether the question whether the 
original consideration was legal or not, and 
must treat the case as one in which the pro- 
missory notes were given merely to prevent 
the sale of the horses. But it is impossible 
fi>r me, on the facts, to take this view of the 
case. When the plaintiff put forward bib 
advertisement, he was claiming a particular 
balance shown on an account which included 
these illegal items ; and, in order to obtain 
the] payment of that balance, he advertised the 
horses for sale. The defendant said if you 
withdraw your advertisement, I will pay that 
balance. The promissory note was given, 
not merely because of the existence of the 
advertisement, but because of the advertise- 
ment and the existence in Solano's mind of 
the knowledge that he owed the plaintiff 
some such balanoe as he claimed. The ad»- 
vertisement was, no doubt, the immediate 
motive power which made him give those 
notes. But the real agreement between the 
parties was that Solano would admit the 
accounts to be correct and would pay the 
balance shown by them to be due from him, 
if the sale was stopped. 

The illegality of the consideration extends 
to but a portion of the claim ; but the pro- 
missory notes were given as a security for the 
whole balance : consequently part of the con- 
sideration is illegal, and I am bound to hold 
that the notes as a whole are tainted with 
illegality, and tliat no action is maintainable 
on them. 

The case of Bubb vs. Yelverton (9 L. B., 
£q., 471) was referred to. It goes far in 
fuvor of the plaintiff's contention no doubt, 
but it is distinguishable from this case in se- 
veral respects. In that case a formal bond had 
been given, and the consideraiion for that 
bond was, not the racing debts of the 
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Marquis of Hast'mgs, but the abandoDment 
hj his creditors of proceedings instituted 
against him before the Jockey Club. There 
is ulso nothing in that case to show how 
the accounts were made up, or how the sum 
was arrived at which was secured by the 
bond. Moreover, the circumstances in Bubb 
vg, Yelverton were altogether peculiar. Sir 
Boundell Palmer, who supported tlie bond, 
argued thus : — *' It will be contended on the 
other side that this bond was given to secure 
a racing debt, and is void : but we say, in 
the first place, that the consideration for the 
bond was tlie abandonment by his racing 
creditors of proceedings against the Marquis 
of Hastings before the conventional tribunal 
of the Jockey Club, and, in the next place, 
that a wagering contract is not illegal, and that 
n bond given to secure a wager is not illegal, 
but simply voluntary ; and as all the credit- 
ors of the Marquis for valuable considera- 
tion have been paid in full, we do not care to 
claim any higher position;*' and the Master 
-of the Rolls in giving judgment says — *' But 
here there was a perfectly good consideration 
quite ulterior to, and independent, of any 
racing debt. It is quite impossible to read 
the evidence without seeing that it was given, 
not to pay racing debts, but to avoid the 
consequences of not having paid them." It 
is to be noticed further that in Bubb's case 
xacing debts only are mentioned : and it is not 
stated that any of the debts arose out of 
lotteries and were therefore illegnl. 

The suit is dismissed, but without costs. 

The plaintiff and defendant both appealed 
against the above judgment. The plaintiff *s 
objections were as follow :^ 

1st, — For that the learned Judge erred 
npon the evidence in holding that part of the 
consideration for the promissory notes for 
the amount of which the said action was 
(brought was illegal. 

2nd, — For that the learned Judge ouglit 
to have held upon the evidence that the 
consideration for the promissory notes was 
the withdrawal of the advertisement and with- 
holding the sale of the respondent's horses 
by the appellant until four days before the 
second Calcutta Race Meeting, and that such 
consideration was a good and valid consider- 
ation entitling the appellant to recover from 
the respondent the amount of the said pro- 
missory notes, and that the learned Judge 
erred in not decreeing accordinuly. 

3rd. — For that the learned Judge erred in 
not holding and finding upon the evidence in 
the cause that there was a good and valid 
consideration for the promissory notes enti- 



tling the plaintiff to recover the amount 
thereof from the respondent. 

4eh. — For that the decree of the learned 
Jndge is not supported by the evidence in 
the cause. 

6ih. — For that the judgment of the learned 
Judge, so far as the same relates to the dis^ 
missal of the appellant's suit againt the re- 
spondent, is erroneous and contrary to the 
evidence, and that the learned Judge erred 
in dismissing the appellant's suit, and ought to 
have made a decree against the respondent 
for the amount claimed. 

The defendant took the following objec- 
tions by way of cross-appeal : — 

IsL — That the learned Judge erred in 
holding that the accounts between the plain- 
tiff appellant and the respondent, or any 
part of them, were settled either at the time 
of the respondent's signing the letter of hypo- 
thecation in the pleadings mentioned, or at 
the time of the making of the promissory 
note for R«. 7,000. 

2nd, — That the learned Judge should have 
found on the evidence that tlie promissory 
note for Rs. 7,000 was given by way of a 
payment on account generally, and not as nn 
admission in any way of the correctness of 
the accounts rendered by the plaintiff. 

Srd, — That the learned Judge erred in 
holding that no binding agreement was come 
to at the office of Thomas Smith & Co., 
and erred also in holding that tlie respondent 
had not performed his part of the agreement. 

4th, — That the learned tludge should have 
dismissed the plaintiff's suit wiih costs. 

J/r. Lowe for the plaintiff (appellant) re- 
lied on the case of Bubb vs, Yelverton (9 L. R. 
£q., 474). He contended that the Rs. 1,149 
was not the balance of bets made by the 
parties themFolvep, or the result of any con- 
trnct entered into by the plaintiff on account 
of any bet. It was money which an agent 
held. He admitted that if part of the con-« 
sideration of a promissory note was i\\e^ 
gal, the whole note was vitiated. [^Couch^ 
C,J,i observed^ wiih reference to the con- 
sideration stated in the plaint, that the 
plaint did not disclose the consideration. ^ 
Before the Lower Court, the defendant 
cnme in and got leave to appear and set 
aside the decree, and the plnintiff then ob- 
tained permission t^ file a written state- 
ment in which the consideration was stated. 
The plaint and the written siatemf nt together 
showed the consideration, and shonld be tHken 
together. [Couch^ C./.— I should think the 
practice should be that when a defendant 
obtains leave to come in and defend, the 
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parties sfaonld be ordered to file written state- 
ments, aod the plaintiff's written statements 
should be treated as part of his plaint.] 

J/r. Lowe then referred to Aci V of 1844 
as regards lotteries, and to Act XXI of 184H 
with respect to waging. As to the Rs. 1,149 
made up of bets and lotteiies, defendant 
himself says that lie never received any 
part of that sum. The letter of hjpotheca- 
ijion of 22nd December is a binding docu- 
ment. The consideration of it was the pay- 
ment of certain moneys to the Calcutta Races 
for entrance fees. The onus to show 
that the Rs. 1,149 was for illegal consi- 
deration, lay on the defendant. If the whole 
of that sum was for betting, no suit could be 
brought. There were no bets between plain- 
tiff and defendant. It represents the sum of 
money which you admitted in your hands 
(proceeds of betting and lotteries), and you 
promised to pay it to us. We have dealt 
on that footing, and I consider you are bound 
to pay it to us. It was merely a promise 
voluntarily made. The plaintiff never wish- 
ed defendant to admit the correctness of the 
account, but to get him to pay the amount. 
As to the plaint not bemg properly worded, 
admits that is so, but under Act V of 1866 
there is no provision for accounts. Defend- 
ant can set up an equitable defence, but 
his defence fi^hows plaintiff is entitled to 
a decree for something. The decree should 
have been for the amount justly due. [CoucA, 
C.J. — It is not an equitable defence. If 
it is an answer at all, it is an answer to 
the suit.] Defendant in his affidavit (para- 
graph 12) admits son^ething is due. The 
agreement is a binding agreement, and under 
it I could have sold the horses. The con- 
sideration for the second note was the post- 
ponement of the sale of the horses, and the de- 
fendant cannot now say that the consideration 
was partly illegal and therefore void. 

Mr. Jackson, for the respondent, contended 
that, if money was advanced hy a person for 
an illegal purpose, though he hud nothing to 
do with ity the money could not be recovered. 
He referred to Cannon vs, Bryce (3 Barue- 
wall & Aldersou, 179 ;) Act XXI of 1848, 
Act VIII of 1867. [Couch, C.J.— Mr. 
Lowe admits that if part of the considera- 
tion is illegal, the whole is illegal.] 

Air. Jackson then proceeded to conmient on 
the evidence. He cited Fisher vs. Bridges 
(2 Ellis & Blackburn, 118); S. C. (3 
Ellis & Blackburn, 642); Section 3 Act V 
of 1844. 

As to the Rs. 774, out of that Rs. 480 
was in respect of a lottery account; the second 



note was in substitution for the first and was 
therefore illegal, the first being illegal — Hay 
vs. Ayiing ( 16 Q. B., 423); Treston V5. 
Jackson (2 Starkie, 237) ; Wynne vs. Callan- 
der (1 Russell, 293); and Geere vs. Mare 
{2 Hurlstone & Coltman, 339). 

Mr. Lowe (in reply). — Mr. Jackson conld 
not answer many of the questions put by 
your Lordships as to the second promissory 
note, whether there was any consideration for 
it. The point in the case was suggested by the 
Chief Justice during the argument. I am 
required to show that I had a right to sell, 
and that the mortgage-deed was a good and 
valid document as against the defendant. 
Mr. Jackson has ignored what was the true 
consideration for that mortgage-deed. The true 
consideration for it was nottho^e items making 
up Rs. 4,456. With reference to that part 
of the case, Mucpherson, J, said — '* It is not 
to be forgotten that by signing it he induced 
the plaintitf to pay Rs. 2,000 for him to 
the Secretary of the Calcutta Races, and 
thereby enabled his horses to run at the fiist 
meeting." Is not that good consideration ? 
And is not this case on all fours with Bubb vs. 
Yelverton (9 L. R., Eq., 471 )? [ Couch, CJ. 
— All that he did was merely to lend a sum of 
money. He was not to abstain from exercis-* 
ing any powers as Yelverton did.] It was an 
advance of money. The defendants attempt 
to say that a portion of those items are 
sums of money for which we could not sue! 
in a Court of Law, What Macpherson, J., 
finds, is, that this was the case of an account 
stated in which two gentlemen come to- 
gether and deliberately settle the account, 
themselves, and then put in certain items 
into the account as due by Solano. 

Then, as to whether we had a right to sell, 
we have a power of sale in that document, 
and the consideration was Rs. 2,0C0, and 
that if you do not withdraw this horse, we 
will exercise the power to sell. The with- 
drawal of that advertisement was a good con- 
sideration. The Rs. 7.000 was cash. 
\_Couch, C.J. — That would make no differ- 
ence.] It was given as payment of the amount 
which we claim to be due to us, not that it 
was a payment subject to settlement of ac- 
counts. That, it seems to me, was a perfectly 
good consideration. If I had no right to sell at 
all, I am quite willing to concede that it was 
no consideration. Supposing I claim a sum of 
money due from another to me, and he denies 
his indebtedness to me, and I say, unless you 
pay I will take out proceedings against you : 
suppose then he gives me a promissory note, 
and I sue upon that note, it will be uo 
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answer for him ta say that there was no eon^ 
sideratiou for the prnmiBsory note, because tlie 
debt was not dae by him &t all. In Cook vs. 
Wright (30 L. J., Q. B., 321,) plaintiffs' 
trustees, under a local Act, called on the 
defendant, who was agent of certain houses, to 
pay certain expenses cliargeubie under the Act 
on the owner. The defendaut told the plain* 
tiffs that he was not owner, but that B was, 
and that B, and not he, was liable. The 
plaintiffs bona fide believing the defendant 
to be personally liable, threatened to take 
proceedings against him to enforce payment. 
In order to avoid the expense and trouble of 
legal proceedings, he ngreed to a compromise, 
and the question was, as Blackburn, J. put it, 
whether a person who has given a note as a 
compromise of a claim honestly made on 
him, and which but for that compromise 
would have been at once brought to a legal 
decision, can resist the payment of the note on 
the ground that the origiual claim thus com- 
promised might have been successfnlly resist- 
ed. It was held that tliere was good consi- 
deration for the note, and that the plaintiffs 
were entitled to recover. I have referred your 
Lordships to tliis case to show that it does 
not follow thai when a person makes a daim 
bonafide^ and the other party gives a promis- 
sory note in satisfuction of that claim, it Is no 
defence to him to sny that there is no consi- 
deration on the face of that promissory note. 
There is a case in which it was held that a 
goarnntee is not a binding document-^Hoigh 
vs. Brooks (10 Ad. & EL, 309). In this case 
it was held by the Court of Queen's Bench, 
on demurrer, that the words of a gnnrantee 
did not necessarily imply a part advance; 
and that, if they left it even doubtful whether 
a future advance was not guaranteed, a pro- 
mise made in consideration of giving it up 
was valid. Where a man makes a claim for 
payment, and the other party gives him 
a promissory note in part payment, it is 
no answer for him to say that there was 
no consideration. I submit tliat this part 
ef the case was lost %\%\\i of by the Court 
below ; that the consideraiiun for the mort- 
gn<;e-deed was good consideration ; that we 
were induced by defendant's promise to 
withdraw that advertisement, to abstain from 
doing what we desired ; and tliat our having 
done so was a good consideration. 

Tiding another view of the case, the de- 
fence in this case. The suit was filed nnder 
the Bills of Exchange Act V of 1866. The 
defendant comes in and urges that after 
institution of the suit, but before decree, a 
certain promise was given which made it 



inequitable for the plaintiff to proceed, and 
upon that allegation His Lordship gives 
him leave to defend. Upon going into the 
ease. His Lordship upon the evidence finds in 
favor of my client, and, instead of going oa 
to give him a decree, has dismissed the suit. 
Even if His Lordship was right as to the 
Rs. 7,000, what I submit he ought to have 
done under the Code of Civil Procedure, 
wap, to have struck out those items and given 
HS a decree for an account. When His Lord- 
ship gave leave for the suit to be brought un- 
der Act Y of 1866, the suit should have pro- 
ceeded under Act VIII of 1859, and then if I 
could have shown that the consideration was 
good, I should have obtained a decree. This ie 
a case of great hardship. [ Couch, C.J. — The 
question of illegality, as I understand yoo, 
was not raised. There is no dispute between 
you as to tliat matter.] 

As to costs, there is a cross-appeal. They 
say that there was a binding agret»meDt and 
that the learned Judge should have dismissed 
(he suit with costs. I submit that there has 
been no answer as recrnrds the Rs. 7,000 ; 
and that as regards the Rs. 2,000, there was 
good consideration for it. 

The Court took time to consider. Judg- 
ments were delivered as follows on the 31st 
Auofust : — 

Couehf C.J. — This suit, which ^as brought 
on two promissory notes payable on denuind 
for Rs. 7,000 and Rs. 744, was dismissed by 
Mr. Justice Macpherson, on the grouad that 
part of the consideration for them was ille- 
gal, and the plaintiff has appealed against his 
decree. 

The case of the platLtiff as to the note 
for Rs. 7,000 was, that m July 1871 a writ- 
ten agreement was entered into between 
him and the defemlant, by which the defend- 
ant agreed to tuke the hay English mars 
*' Bridesmaid" on racing termf, which are 
stated in the agreement; that all winnings 
were to be divided equally between Uie par- 
ties, and the plaintiff was to have the opcioa 
of claiming a fourth share of any lottery ii^ 
which she might be bought by the defend- 
ant, or on his account It was at the same 
time agreed that the plaintiff should act as 
trainer to " Bridesmaid," and it was subse- 
quently agreed that he should train and keep 
several horsea belonging to the defendant. 
Various sums of money having become due 
to the pliiiittiff— nraounting, as he said, to 
Rs. 4,456-6—and the defendant having ap* 
plied to him to advance him Bs. 2,550, the 
defendant wrote to the pluiutiff the following 
letter ;— 
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*' December 22, 1871. 

"Sir, — Ab secarity for the payment by 
me to you of the following sumsy viz. •'— - 

i Bridesmaid'a winnings at Sonepore... 1,180 
I value of three cups ... 750 

Babince of beta and lotteries ... 1,149 

Balance of bills up to end of November 1,157 
I Bridesmaid's winniugs at Burrackpore, 220 



Bs. 4,456 
and in consideration of your advancing, on 
my account, the sum of Bs. 2,550 as a 
deposit in the matter of the reference from 
Meerut, and also such further sums (not ex- 
ceeding on the whole, together with the 
sums above-mentioned, the sum of Bs. 
10,000), as it may be necessary to pay for 
eiiirances, I hereby declare that you shall, as 
from this date, hold my five race-horses, 
* Rising Star,' • Veloua,' 'Pirate,' Sulimau,* 
and * Sultan,* as mortgagee in possession 
thereof, and I hereby charge the same horses 
with the payment, at the expiration of one 
week affcer the last race of the first Calcutta 
race-meeting, of all moneys (not exceeding 
as aforesaid) at that period due by roe to you, 
and I authorize you, in the event of my 
making default in payment of such moneys 
at the time aforesaid, to sell the said horses, 
or any of thera, either by public or private 
sale, and suiject to such conditions, and gene- 
rally in such manner, as shall to you seem 
proper. 

I am, 

Sib, 

Your obedient servant, 

(Sd.) E. B. Solano." 

Upon receiving tliis letter, the plaintiff 
advanced Bs. 2,000 for entrances by a cheque 
which he authorized the Secretary of the 
Calcutta Races to fill up for such sum as 
was required. The ** balance of bets and lot- 
teries " appeared by a paper signed by the 
defendant and annexed to an afiidavit filed 
in the suir, to be the plaintiff's share of bets 
and lotteries collected by the defendant, after 
deducting losses. The plaintiff's evidence 
was, that the bets and lotteries were all in 
the defendant's name. 

On the 15th of January last, the plaintiff 
gave to the defendant an account which is 
set cot in his written statement. It showed 
a balance due to him of Bs. 6,874-10-1 and 
Bfi. 1,149, bahince of bets and lotteries, and I 



two items as follows : — " Four tickets in the 
Secundra Baffle, Bs. 64 ;" "one do. do. do. 
for Mr. Wollen, Bs. 16." These being in the 
account under the date of November, are 
included in the Bs. 1,157, ** balance of bills 
up to end of November," in the letter 
of the 22nd December 1871. On the 
16th of January, the following letter was 
written by the plaintiff's Solicitors : — 

" Calcutta, January 16, 1872. 

" Sib, — We are instructed by Mr, C. W. 
Joseph to give yon notice that, as you have 
not paid the amount due to him in the terms 
of the document signed by you on the 22nd 
ultimo, he will, in pursuance of the power 
vested in him by the same document, sell 
your five race-horses by public auction on 
Saturday next. 

**E.B. Solano, Esq." 

On the 17th of January the horses were 
advertised for sale on the 20th, and on 
the same day the defendant wrote and gave 
to the plaintiff the following letter : — 

"Jantiaiy 17, 1872. 

"Dear Sir, — ^In consideration of your 
withdrawing the advertisement anent the sale 
of my horses, and withholding their sale 
until four days before the commencement 
of the second Calcutta Bace Meeting, 1872, 
I will give you a promissory note for the 
balance of your claim. The claim to be 
satisfied in the beginning of the second 
meeting." 

The promissory note for Bs. 7,000, which 
is dated, the 1 7th January, was then given, 
the plaintiff saying he would credit the de- 
fendant with the amount in excess of the 
balance due. 

I cannot assent to Mr. Lowe's argument for 
the plaintiff that the consideration for the 
note was the withdrawing the advertisement 
aud 8tof>ping the sale of the horses. That 
was the consideration for the promise in the 
letter of the 17th of January to give the 
note, but according to that letter the note was 
to be for the balance of the plaintifi's claim. 
That was the consideration for it The pay- 
ment of the note would satisfy the balauce, 
and the plaintiff says he was to return the 
excess. Nor would the other view assist the 
plaintiff's case, for i>he balance of bets and 
lotteries, and the money paid for tickets in 
the lottery, are part of the consideration of 
the ogreemeui of the 22nd December 1871. 

62 
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If the contract \n the note is vitiated by that, 
the contract in the agreement is also vitiated 
ij it. The agreeing not to enforce a con- 
tract which is void for illegality, is an illegal 
consideration, and the contract is void — Chap- 
man vs. Black (2 B, & Aid,, 588), Wynne vs. 
Callander (1 Russ., 293), and Hay vs. 
Ayling (16 Q. B., 423). The substituted 
contract stands in the same situation as the 
original. 

' Now, with regard to the Rs. 1,149, balance 
of beta and lotteries, the bets, by Act XXI 
of 1848, were void and could not be re- 
covered, but the betting was not illegal 
But by Act V of 1844, all lotteries not au- 
thorized by Government are declared comr 
mon and public nuisances and against law. 
Therefore, that portion of the Rs. 1,149 
which was won by lotteries was obtained by 
an illegal transaction. But it was not illegal 
for the defendant to receive the money, and, 
having done so, to pay the plaintiff his share 
or to promise to do so. An agent who has 
sold goods for his principal and received the 
price, is bound to pay it over to his principal, 
although the contract of sale is illegal and 
void— Farmer vs. Russell (1 B. & P., 296) ; 
and Bonsfield vs. Wilson (16 M. & W., 185). 
And where two persons joined in an illegal 
wa'^er which they won, and the whole amount 
was paid to one of them, the other was held 
entiiled to recover his share from the one who 
had received the whole — Johnson vs. Lnns- 
ley (12 C. B., 468). It is said in that case that 
he is bound upon every principle of justice 
to pay it. I therefore think that the note 
is not vitiated by the Rs. 1,149 being part 
of the consideration for it. But a different 
rule is applicable to the money paid for tickets 
in the Secundra Raffle. That was money 
pfti^ in the execution of an illegal purpose 
to obtain a share in what was declared by the 
Act to be a common and public nuisance, 
and against law. It is settled that money 
go paid cannot be recovered — Cannon vs. 
Bryce (3 B. & Aid., 179), and McKinnell vs. 
Robinson (3 M. & W., 434). And a 
note given for it is given on an illegal 
consideration — Amory vs. Meryweather 
(2 B. & C, 573). 

The money paid for the tickets is but a 
small part of the consideration for the note, 
l)ut it is quite settled that if the consideration 
is in part illegal the promise is wholly void. 
I am, therefore, of opinion that the plaintiff 
was not entitled to recover upon the note 
for Rs. 7,000. 

But, then, the question arises whether he 



may pot recover iq respect of so much of 
the consideration for it as is not illegal. The 
suit was instituted under Act V of 1866, 
and the plaint is only for the money due ou' 
the potes, but all the facts are stated in the 
plain(;iff*8 written statement. Mr. Justice 
Macphferson says that in this suit, the items 
of thp account making up the balance for 
which the promissory notes were given, were, 
not properly in issue ; but upon the whole 
he finds that these debts were admitted by 
the defendant to be due after full opportu- 
nity for consideration, and he cannot see that 
ho' has any excuse for saying that he was 
unfkirly dealt with. ' 

In Mahomed Zahur AH Khan r#. Mussa- 
mut Thakooranee Ratta Kooer (11 Moo. I. A^ 
468)* the Judicial Committee having held' 
that, on the face of the plaint, no relevant 
case was made against the defendants, but 
that in a suit properly framed, if he proved 
his case, he would be entitled to a decree 
against one, and considering that a new suit 
would probably he met by a plea of the Act 
of Limitations, allowed the appellant to amend 
his plaint, so as to make it a plaint against 
that defendant alone for the recovery of the 
money due on a bond. They considered that 
the liability on the bond might be tried on 
the issues already settled, but they would 
not intimate any opinion upon them and the 
evidence, and remanded the suit for re-triaL 
Mr. Justice Macpherson having said that the 
items of the account were not properly in 
issue, I think we cannot now, if the plaint 
is amended, make a decree for the amount 
of the account, deducting the illegal items. 
We may allow the plaint to be amended, and 
an issue to be framed as to what amount is due 
to the plaintiff in respect of the consideration 
for the note. I think we have power to 
do this, and that it might have been done 
at the hearing if the plaintiff had applied 
for it 

The case of the plaintiff as to the note for 
Rs. 744, was, that in the account delivered 
on the 15th of January he had by mistake 
given the defendant credit for Rs. 744 more 
than he had received. It was in the item of 
"cash received from the Secretary of the 
Calcutta Races, balance of racing account."^ 
It was not illegal for the plaintiff to receive 
this money or to give the defendant credit 
for it, and there is no illegality in the defend- 
ant giving a note for what he haa been 
credited with by mistake. It ia true that, if 
the mistake had not been made, the balance 

♦ 9 W. R, P. C, 9. 
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for which thte ndte for Ifa. 7,000 was given 
would have been greater. The sum against 
which this was ctedited would have been in- 
cluded ill the note, and as due upon it dould 
not have been recovered because of the ille- 
gal part of the consideration ; but this sum 
^as not an illegal claim, and the defendant 
would be liable to pay it altliough the note 
could not be sued upon. The learned Judge 
seems to have treated the two notes as jointly 
forming a security for the whole balance 
after correcting the mistake, and to have 
considered that he was bound to hold that 
both were tainted with illegHlity. I do not 
think We are bound to do this. The illegal 
part of the eonsideration was in the fii;st 
note, and need not be held to extend to the 
second. Justice certainly does not require 
this if the transaction admits of a diftereut 
meaning. With regard to this note, I think 
the plaintiff is entitled to recover in the suit 
as now framed. 

Upon the whole case I am of opinion 
that the decree dismissing the suit should be 
reversed ; that the plaint should be amended 
by adding a claun for the consideration for 
the Rs. 7,000 note, and the case should be 
referred to a Judge to take the accounts and 
determine what is due to the plaintiff* in 
respect of it. The plaintiff* has partially 
succeeded in the appeal ; but seeing that it 
might have been unnecessary if he had asked 
to have the plaint amended and sought to 
recover upon the consideration for the note, 
I think each party should pay his own costs 
of the appeal and of the hearing before Mr. 
Justice Macpherson. 

Markby^ J, — In this case I should be dis- 
posed to treat the three items in the account, 
that relating to shares received and those 
relating to tickets purchased in a lottery, as 
standing upon the same footing. The allow- 
ance of each of these items in the account, I 
must say, seems to me to stand precisely 
in the same relation to the original illegal 
act. It is not, however, very easy to deduce 
any very clear general principle from the 
decided cases by which it can be determined 
whether, where there has been an illegal 
contract and an illegal act done, a subsequent 
promise following thereon can be enforced. 
The subsequent promise is sometimes held to 
be "tainted" with the illegality and some- 
times not. And the Judges appear to me to 
have determined in each case, according to 
their own judgment and discretion, whether 
the illegal act is so far separable from the 
aubsequeut promise as that tUe latter may bd 



enforced. In one set of cases, to use the 
words of BuUer, J., (1 B. & P., 299), the 
action is considered to be founded, " not on 
the illegal contract, but on a ground totally 
distinct from it." In the other set of cases, to 
use the words of Jervis, C.J., the new pre- 
mise " springs from, and is the creature of, 
the illegal agreement." To which of these 
two classes does the present case belong ? 
Did the promise contained in these promis- 
sory notes spring from, and was it the 
creature of, the driginal illegal agreements by 
the defendant to give the plaintiff* a share in 
certain lotteries and to pay for tickets in 
them, or was it a separate agreement? 
Was it made by the parties in the character 
of offenders against the Lottery Act, or was 
it made in a wholly different character ? 
Expressed at length, the agreement contained 
in the first promissory note may be stated 
thus — " Whereas you have trained, kept, 
and expended money upon certain horses 
belonging to me at my request, and whereas 
you have paid certain moneys to the Secre- 
tary of the Calcutta Races at my requests, 
and whereas you have paid for certain tickets 
in a lottery at my request, and whereas I 
have received certain sums of money for bets 
and lotteries on your account, for all which 
debts I mortgaged to you my horses, which 
horses you were about to sell, and whereas 
at my request you withdrew the advertise- 
ment for the sale, I promise to pay you Rsv 
7,000." The original illegal agreement to 
give the plaintiff a share in the lotteries, and 
to pay for the tickets, is so far imported into 
these notes that, had that agreement not been 
made, defendant would probably not have 
allowed, nor would the plaintiff* have claimed^ 
the whole of the item of Es. 1,190, or any 
part of the items of Rs« 64 and Rs. 16^ 
But it does not seem to me that for this 
reason we are bound to say that the promis- 
sory notes spring from, and are the creatures 
of, an illegal agreement. No doubt, the 
illegal promise which has been made was in 
some sort one of the matters upon which the 
defendant based his promise to pay ; but so it 
was in many of the cases in which the pro- 
mises have been upheld. 

As, therefore, I think the promissory notes 
are good and valid notes, it is not strictly 
necessary for me to say whether the plaintiff 
may now recover in this suit any portion of 
the claim in any other form. But, as a mat- 
ter of fact, I do fully concur with the Chief 
Justice in thinking that, in the view which 
he takes of the notes, ^q can, and ought to» 
allow the plaintiff so to recover* 
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The 2od September 1872. 

Present : 
TheHon'ble W.Markby, Judge. 

Court Fees* Act—Stamp Duty-^ Application for 
Reoiew, 

In the matter of 

Frosunno Chunder Boj Chowdhry, 
Petitioner^ 

versus 

Nubo Kristo Chatteijee, Opposite Party. 

Baboo Anund Chunder Ghossal 
for Petitioner. 

No one for Opposite Party. 

Stamp duty paid in on a petition of the nature of an 
application for review, may be refunded where there is 
no final decision. 

Note by the Deputy Registrar, — ^Thb 
stamp law is silent as regards the refund of 
excess stamp fee paid in, or as regards the 
refund of stamp fee paid in by mistake. 

In a matter on the Original side, where 
excess stamp fee had been paid in by an 
executor on a probate, the Board of Re- 
venue, on the application of the executor 
for a refund of the excess, held that the 
law provided for no such refund.* (See 
note at foot.) 

A Full Bench hos, however, held (per the 
late Hon'ble Chief Justice, Sir Barnes Pea- 
coek) — " it appears to have been the object 
'* of the Legislature that where there has 
*^ been no final decision^ and the stamp duty 
** paid on the petition of appeal has conse- 
**quently become inejffectual, the party 
^* should be entitled to a refund of the stamp 
"duty." {Sevestre, Vol. IX, p. 176.) t 

As regards the particular matters now 
before the Court, it is presumed that the 
applications, though not directly for review, 
are of that nature, and may therefore be 
treated as fallincr under the purview of Sec- 
tion 15, Act VII of 1870. 

Markby, J, — I see no reason why the 
stamp should not be refunded in this case on 
the authority of the case referred to. 

♦ Since writing the foregoing, I find that the Govern- 
ment has directed, on a reference from Bombay, that 
excess stamps put in by mistake in matters of admmistra- 
tion should be refunded. (See GanelU of India of 17th 
September 1872, page 782). 

t 6 W. Bn MisL, 65. 



The 2nd September 1872. 

Present: 

The Hon'ble F. B. Kemp and C. Pontifez» 

Judges. 

Rent-suU^Ciml Decree-— Pubiee Lease^Abate^ 
ment— Cause of Action. 

Case No. 113 of 1872. 

Regular Appeal from a decision passed by 
the Deputy Commissioner of Maunbhoom^ 
dated the Slst January 1872. 

Bajah Nil money Singh Deo Bahadoor 
(Defendant) Appellant^ 

versus 

Sharoda Pershad Mookerjee (Plaintiff) 
Respondent. 

Mr. R. T. Allan and Baboos Oopendro 
Chunder Rose and Bhowanee Chum 
Dutt for Appellant. 

Baboos Sreenath Doss and Ripro Doss Moo^ 
herjee for Respondent. 

A pntneedar sned his Eemindar and obtained a decree 
for abatement of the putnee rent on the ground that the 
assets of the putnee fell short of the amount stated in 
the lease, while this suit was pending in the Civil 
Court, the zemindar brought a suit for the rent of tvro 
years upon the full jnmma ; and though the putneedar 
objected that his suit for abatement was pending, the 
Collector decreed the rent-suit in full. In execution, 
the zemindar recovered the full rent, and the putneedar 
then sued for a refund of excess payments and of the 
interest realized by the zemindar thereon. 

Held that the decree of the Revenue Court was 
superseded and modified by the decree of the (^vil 
Court which was subsequently affirmed in appeaL 

Hrld that the plaintiffs cause of action accrued on 
the date on which the zemindar recovered from him 
rent in excess of what he was justly liable for, and also 
interest on such excess. 

Held (on reference to the decree) that the abatemoit 
was to take effect from the commencement of the 
putnee lease. 

Kempf J.— In this case, the defendant. 
Rajah Nilmoney Singh, the zemindar, is the 
appellant, and Sharoda Pershad Mookeijee^ 
the plaintiff below, putneedar, respondent. 

It appears that the plaintiff, Sharoda Per- 
shad, obtained a putuee from the zemindar. 
Rajah Nilmoney Singh, for lot Echar ia 
Pergunnah Chellama, Chuckla Pachete. The 
assets of the putnee were stated in the 
putnee lease to be Rupees 6,720-15-144 
gundas. The putneedar brought a suit in 
the Civil Court against the Rajah, on the 
ground that the assets were not, as stated in 
the lease, Rupees 6,720-1 5-14}, but that tliej 
fell short of that sum by Rupees 1,924-1 anna, 
and the putneedar obtained a decree ia the 
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Civil Coart for abatement of the putnee rent 
to the extent of Rupees 1,924-1-5 per 
annum. The Rajah in the meanwhile 
brought a suit for the rent of the year 1267 
and for that of the year 1268 against 
the putneedar upon the full jumma of 
Rupees 6,720-1 6-1 4}, and obtained a decree. 
The putoeedar's suit for abatement in the 
Civil Court had been instituted before the 
Rajah brought hb suit for renu The put- 
needar, in the rent-suit, urged that his suit 
for abatement was pending in the Civil Court, 
and he objected to pay the full rent until 
that suit was disposed of. His objection 
was not, however, attended to by the Collec- 
tor, and the rent-suit was decreed in full on 
the 29th of June 1863. In execution of 
tliat decree, the Rajah recovered the full 
rent of 1267 and 1268 from the putneedar. 
The present suit is, therefore, brought for a 
refund of Rupees 1,924-1-1, minus a small 
deduction of Rupees 12-4-6, already refund- 
ed under the Civil Court decree, or 
Rupees 1,911-12-16, for the year 1267, and 
of Rupees 1924-1-1 for the year 1268, 
together with the interest recovered by the 
Riijah on these excess payments made on 
account of the rent for the two years, 1267 
and 1268. The interest was calculated up 
to the date on which the Rajuh took out the 
money in execution of his decree, that is to 
say, up to the 12th of Assin 1276. Interest 
is also charged on the above amounts of 
principal and interest drawn by the Rajah, or 
upon Rupees 7»494-7, annas 18 gundas 2, cow- 
rees (namely, principal Rupees 3,866-13-16-2 
and interest Rupees 3,668-10-3), that being 
the sum which the Rajah recovered from 
the plaintiff on the 12th of Assin 1276, 
and 00 which sum of Rupees 7,497-7, aunas 
18 gundas, 2 cowrees, interest from the date 
of recovery by the Rajah to the date of the 
present suit is charged at the rate of 12 
per cent., the total amount claimed being 
Rupees 9,270-11-16. 

The Bajah objected that the claim of the 
plaintifi was barred by limitation ; that the 
final decree which he obtained for reut was 
passed on the 4ih of September 1868 ; and 
that no claim on the part of the plaintiff for 
a refund of the rents which he paid under 
that decree for a period of time previous to 
the above order can be maintnined. 

The Lower Court, the Deputy Commis- 
sioner of Maunbhoom, has given the plaintiff 
a decree for the whole of the amount 
claimed. 

Ou appeal, the points taken by Mr. Allan, 
the pleader lor the appeUaut» the Biyab, are 



these: — Itt — That as the decree for rent i» 
a final decree, the plaintiff is not entitled to 
bring this suit for a refund of any sura 
recovered by the Rajah in execution of that 
decree. 2nd — That the suit is barred by 
the statute of limitation inasmuch as it has 
not been instituted within three years from 
the date of the decree for rent. 3rd — That 
the decree of the Civil Court for abatement 
operates only prospectively, and not retro- 
spectively; and, lastly, Mr. Allan takes objec- 
tion to the interest which has been allowed 
by the Court below. 

With reference to the Ist objection, we 
find that when the rent-suit was instituted 
by the Rajah, he had full notice that the suit 
of the plaintiff for abatement was pending 
in the Civil Court. Objection to pay the full 
rent was taken by the plaintiff at the time 
the rent-suit was brought, but tlie Collector 
refused to entertain that objection, and a 
decree was passed for the full amount claimed 
by the Rajah according to the contract 
entered into by the parties. 

Subsequently, the decree of the Civil Court 
was in favor of the plaintiff, and abatement 
of rent to the amount of Rupees 1,924-1-1. 
per annum was decreed. Therefore, the 
decree of the Revenue Court is superseded 
and modified by the decree of the Civil Court 
which was subsequently affirmed in appeal 
by the High Court on the 4th of September 
1868. 

On the 2nd point, the plaintiff's cause of 
action accrued on the 12th of Assin 1276, 
corresponding with the 27th of September 
2869, on which date the Rajah recovered 
from the putneedar Rupees 3,836-13-16-2 
OS rent in excess of what the putneedar was 
justly liable for, as also interest upon that 
sum ; so that on the 12th of Assin 1276, 
corresponding with the 27th of September 
1869, the Rajah recovered from the plaintiff, 
the putneedar. Rupees 7,494-7-18-2 in excess 
of what the putneedar was justly liable to 
pay. 

The present suit was brought on the 4th of 
Assin 1278, corresponding with the 19ih of 
September 1871, that is to say, well within 
three years of the date of the cause of action, 
and it is therefore clearly not barred. 

With reference to the 3rd question, it is 
clear on reference to the decree which the 
putneedar has obtained for abatement that 
that abatement was to take effect from the 
commencement of the putnee lease. 

On the question of interest, with reference 
to the sums under this head that have been 
demanded prior to the 12th of Assin 1276, 
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iklthoogh they appear in the flchednlo to be 
on account of interest, tbe fact is, as 
appears from the record, that these sums are 
not interest which has been accumulating 
from that period, but interest which the 
Rajah recovered upon the principal amount 
of rent decreed to him* The only interest 
which the plaintiff has claimed in this case, 
in addition to the sum which was paid by 
him to the Rajah on the 12th of Assin 1276^ 
is the interest which has accrued fVom that 
date to date of suit ; and with reference to 
that interest as the Rajah had notice of the 
plaintiff's claim for abatement — as he has 
recovered a large sum in excess of what the 
plaintiff was justly liable for — the Rajah must 
pay at the rate of 12 per cent per annum 
on the sum of Rupees 7,494*7-18-2 so taken, 
up to date of suit. From the decree of the 
Court below, we observe that the Deputy 
Commissioner has allowed six per cent, from 
date of institution of suit, and also from thd 
date of the decree to date of realizatiou ; and 
this is a proper rate of interest 

The appeal is, therefore, dismissed and tlie 
decision of the Lower Court affirmed with 
costs. 



The 3rd September 1872. 

Present : 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 

Admiision'^Statement by Pleader — Clients Obit' 
gtUion^ 

Case No. 247 of 1872. 

Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 2Srd March 1871, 
affirming a decision of the Moonsiff of 
Bohur, dated the Sth November 1870. 

Chunder Coomar Deo (one of the Plaintiffs) 
Appellant^ 

versus 

Mirza Sudakut Mahomed Khan (Defendant) 
Respondent. 

Mr. M. L. Sandel for Appellant. 
Baboo Door g a Mohun Doss for Respondent. 

In a suit to recover possession, where defendant's 
pleader stat^ before the Moonsiff that if ^the thak map 
^which was not at the time in Court) could show that 
the lands in dispute had been surveyed as part and 
parcel of the plamtiff 's talook, hia clieat would give up 
bis claim t . , • 



Hmld that the statement was not onelrliich ink withia 
the scope of the pleader's authority to make^ and was noS 
binding upon the client. 

Kemp, J. — The plaintiffs are the special 
appellants in this case. They sued to recover 
possessibu of a small quantity of lands, alleg- 
ing that they belouged to Talook No. 490, 
hy name Enayut Khan Mahomed, of which 
they had been dispossessed by tbe defendaai 
on the 1st of Falgoon 1268. The suit was 
brought on the 4 th of Assar 1277, so that at 
the time the suit was instituted the plainti& 
had been, according to their own showing, 
nearly 1 i years out of possession. 

The case of the plaintiffs was met by the 
defendants who pleaded limitution, and od 
the merits stated that the lands in dispute 
belonged to Mouzah Dusbussee, and not to 
Talook No. 490. The Lower Courts havd 
found that the plaintiffs htive not been able 
to prove possession at any time within twelve 
years prior to suit. We are not surprised at 
this finding when we look to the fact of Uiei 
long delay of the plaintiffs in bringing the 
suit from date of alleged ouster. 

lu special appeal it is contended that the 
pleader for the defendants below made a 
statement before the Moonsiff that if ihe 
thak map could show that the lands in dis* 
pute had been surveyed as part and parcel of 
the plaintiff's Talook No. 490, his client 
would give up his claim. 

Now, this statement of the pleader was 
made when the thak map was not in C!oui*t^ 
and further we are of opinion that it is not 
a statement which was within the scope of 
the pleader's authority to make, and as such 
it is not binding upon the client. There ar^ 
decisions of this Court on this point, but we 
shall only refer to one reported in 12 
Weekly Reporter, page 279, by Justices 
Bayley and Sir Charles Hobhouse, in th^ 
case of Gour Per shad Doss vs. Sook Deb 
Ram Deb, With reference td this map^ 
we may observe further that at the time of 
admitting the special appeal we were very 
doubtful whether the statement of the specif 
appellant, that this map was refused con-^ 
sideration by the Courts below, was a correct 
one. We therefore directed the Moonsiff 
through the Judge to report. The Moonsiff 
has not submitted any report, but tiie Judge 
has reported that there was an applicatioil 
for review on this very question before the 
Subordinate Judge which was rejected. 

On the other ground taken in special appeal^ 
that the finding of the Lower Appellate 
Court is wrong on the question of limitation^ 
and that the Judge is not right in sigring 
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(hat (here waa anything inconsisteut in the 
evidence of the witnesses of the plaintiffs, 
we find that the Lower Court has come to a 
clear fin^^ng (hat the docqmentary or oral 
evidence adduced bj the plaintiffs is not 
sufficient to prove that the plaintiffs were in 
possession at any time within twelve years 
prior to the institution of the suit This find- 
ing is a clear finding upon a question of fact, 
and it is in accordance with the decision of 
the first Court, which has also found that the 
plaintiffs were not in possession within 12 
years. 

The special appeal will be dismissed with 
opsta. 



The 3rd September 1872. 

Present : 

The Hon'ble W. Markby and F. A. Glover, 
Judges. 

PoUah (xnd Kubooleut^Nori'delivery of PoUah 
^-Khas Possession. 

Case No. 14 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Gya^ dated the 
\9th September 1871, reversing a deci- 
sion of the Moonsiff of Aurungabad^ 
dated the 7th June 1871. 

Azeexooddeen Khan and others (Plaintiffs) 
Appellants^ 

versus 

GajdharLall Hulwai and others (Defendants) 
Respondents. 

Moonshee Mahomed Vusoof for Appellants. 

Mr. S. E. Twidale for Respondents. 

Where a pottah and kaboolent exist between two 
parties, and the oaly reason why the pottah is not opera- 
tire is that the lessee does not deliver it, he cannot be 
allowed to take advantage of hia own breach of contract 
•ad recover khaa possession. 

Markby^ J. — It seems to me that the argu- 
ment that has been addressed to us in this 
appeal does not touch the point which we 
have to consider, or rather does not touch 
the judgment of the Lower Appellate Court. 
The Liower Appellate Court says that it is ad- 



mitted that there were a pottah and kaboolent 
between the parties ; and it says, very pro- 
perly, that prim& facie upon this there can be 
no recovery of khas possession while that pot- 
tah and kubooleut are in force and the term 
is unexpired. The only answer made to that 
was that a suit having been brought in the 
Revenue Court by the plaintiff upon this 
kubooleut, it had failed. Now, it is not 
necessary for us to say whether, if that suit 
had failed in consequence of any misconduct 
on the part of the defendant, this suit, which 
is for khas possession, could be maintained, 
that is to say, whether or no that might be 
treated as putting an end to the relation 
between him and the plaintiff. It has been 
found as a fact, and it has not been, and indeed 
could not well be, now contested, that the 
pottah and the kubooleut remained inopera- 
tive by tKe fault of the plaintiff. Therefore, 
what took place in that suit can have no 
possible effect upon what b to be the result 
in this suit. 

Then the matters stand thus, that the 
defendant has been admitted into possession; 
and though it may he that the lease has not 
come into operation, yet if it hns not done 
so, it is on account of the fault of the plain- 
tiff. Then can the plaintiff recover khas 
possession ? Clearly he cannot, because he 
cannot be allowed to take advantage of the 
breach of contract on his part : the only 
reason that the pottah is not operative is that 
he himself prevented its operation by not 
deliyering it. A Court governed by equi- 
table principles could not allow the plaintiff 
to recover kh»s possession in such a case as 
that Further, if anything more were neces- 
sary to entitle the defendant to retain posses- 
sion, it has been found as a matter of fact 
that not only the defendant has been put into 
possession, but that he has expended some 
money in building golahs. It is said that 
this finding is based upon a misunderstand- 
ing of an expression in the plaint ; but af1»r 
the expression of the opinion of Mr. Justice 
Glover I should not think of discussing for 
a moment the construction which the Judge 
below thought right to adopt. I think, 
therefore, we are bound to say in this case 
that the Judge is right in point of law, and, 
as far as I can see, he is also right in his con- 
clusion. 

We dismiss this appeal with costs. 

Glover^ J. — I am of the same opinion* 
With referehce to the sentence about wliich 
there has been so much discussion, I wish to 
say tl^t the wor4 gohh id generaU; underr 
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Btood to be a plnce where grain is stored for 
safety or sale. I do not say tliat it never 
means II market, but that "mnrket" is not 
its ordinary meaning. Tiie Subordinate 
Jud^e was, I consider, perfectly right in 
attributing to the word the meaning he has 
done. 



The 3rd September 1872. 

Present : 

The Hon'ble W. Mnrkby and F. A. Glover, 
Judges. 

Sale of Right of Appeal — Position of Purchaser 
-'CosU. 

Case No. 198 of 1872. 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Nuddea, 
dated the 9th Mag 1872. 

Troyluckhonath Banerjee (Decree-holder) 
Appellant^ 

versus 

Brindabun Chunder Sircar Chowdhry (Judg- 
ment-debtor) Hespondent. 

Baboos Hem Chunder Banerjee and Grish 
Chunder Mookerjee for Appellant. 

Baboo Taruchnath Sen for Respondent. 

Where the rights and interests of the plaintiffs in a 
suit which was dismissed were purchased by third parties 
who filed au appeal in which tbey described themselves 
as plaintiffs, appellants, together with the original plain- 
tiffs, and the original decree was confurmed with costs : 

Held that the purchasers took the position of plain- 
tiffs, with all the risks and liabilities of plaintiffs 
from the commencement, including liability for all 
costs awarded against the plaintiffs generally without 
limitation. 

Quare. — Ought the speculative purchase of a right of 
appeal to be recognised by a Court of justice? 

Marhby, J. — This case arises out of a suit 
which was originally between the Bengal 
Indi$;o Company and Moran and Company as 
plaintiffs, and one Banerjee and others as 
defendants. The suit was dismissed. Sub- 
Sequent to the dismissal, the respondents in 
this present appeal purchased the rights and 
interests of the Bengal Indigo Company in 
the suit. Whether such a transaction ought 



ever to have been recognized hj any Court 
of Justice, I think it is somewhat donbtful ; 
but that is a question with which we have 
nothing to do. I ouly refer to it because I 
should not like to be supposed to have sanc- 
tioned it. But, as a matter of fact, what 
happened then is this, that the respondents 
applied and were allowed to file the appeal 
in this Court against the decree of the Court 
below which dismissed the suit, in which 
they described themselves as plaintiffs, ap- 
pellants, together with Moran and Com- 
pany and the Bengal Indigo Company, fol- 
lowing in that respect the rule which is 
acted upon that a plaintiff's name cannot be 
removed from the record, though a plain tiff 
may be added. Now, it seems to me that the 
effect of the steps taken in the cose was that 
the purchasers took the position of plaintiff 
in the suit, and took upon themselves all the 
risks and liabilities of plaintiffs from the 
commencement. I tliink it would lead to 
endless confusion if that were not so. Then 
what follows upon that, is, that this Court 
confirmed the decree of the Court below and 
ordered the appellants generally to pay the 
costs of the appeal. The effect of confirm- 
ing the decree of the Court below, is, that 
there is a decree now standing against the 
plaintiffs for the payment of the costs in the 
first Court ; and the only quest ion before 
us is whether that can be executed against 
these present respondents as well as the 
Bengal Indigo Company and Moran and 
Company. I think that it can be so exe- 
cuted; for, as I have stated above, the respond- 
ents, by being placed upon the record, took 
upon themselves all the risks and liabilities 
of plaintiffs from the commencement, I 
think the decision of tlie Lower Court is 
wrou}; and ought to be reversed, and we 
declare the liability of these respondents to 
ail such costs as are awarded against the 
plaintiffs generally without limitation. 

Costs of this appeal will have to be paid, 
not by the plaintiffs generally, but by the 
present respondents. 

With this intimation of our opinion, the 
case will go back to the Lower Court for 
execution. 

Glover, J, — I concur. I wish to add that 
I entirely concur with what has been express- 
ed by Mr. Justice Markby with respect to 
this speculative purchase of a right of appeal. 
It tends to foster most unnecessary and most 
mischievous litigation. I also entirely €K>n- 
cur in making the present respondents pay 
the costs of this appeal. 
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The 3rd September 1872. 

Present: 

The Hou*ble F. B. Kemp and C. Pontifex, 
Judges, 

Reiigkms Endmoment^Powera of Sehait—Uight 
of Lessee, 

Case No. 173 of 1872. 

Special Appeal from a decision passed by 
the Judge of CuHack^ dated the 25th 
September 1871, reversing a decision of 
the Moonsiff of Pooree^ dated the \6th 
February 1871. 

Arruth Misser and others (Plaintiffs) 
Appellants^ 

versus 

Juggurnath Indraswamee (Defendant) 
Respondent 

Baboo Obhoy Churn Rose for Appellants. 

Baboo Mohesh Chunder Chowdhry for 
Respondent. 

The sebait of a religions endowment is competent to 
lease the endowed lands and to appropriate the proceeds 
for the purpose of keeping up the worship of the idol, 
and a mokaddum, under such a lease, is entitled to hold 
possession during the life-time of the lessor or during 
such period as the latter continues to be the sebait of 
the endowed lands. 

Kempf J. — In this case the plaintiff is the 
special appellant. It appeara that he sued 
the defendant, who alleges himself to be a 
Bebait, to recover possession of a small 
quantity of land, 1 biswa, 1 cottah, 1 gun- 
dah, of wiiich he states that he had been 
illegally dispossessed by the defendant. In 
the plaint the plaintiff states that his ances- 
tors held the mokuddumee of the villa<'e 
and that they paid a 750-rupees jumma to 
the lakherajdars, the defendant's ancestors; 
that subsequently, or on the 15th of April 
1870, the defendant granted a pottah to the 
plaintiff confirming his rights as mokuddum, 
as also Qonfirming the jumma of rupees 750 
which had hitherto been paid. This pottah 
is not set forth in the body of the plaint, but 
it is filed with the plaint. The defendant 
stated that the pottah was not a valid pottah, 
inasmuch as it had been granted by him as 
sebait and that in that capacity he was not 
competent to grant a pottah so as to bind the 
idol. The issue raised between the parlies 
in the first Court was whether the plaintiff 
was entitled to recover possession as mo- 
kuddum under the pottah, or whether the 



lakherajdar was entitled to the land in dis* 
pute. The first Court found for the plaintiff. 
On appeal, the Judge has dismissed the 
plaintiff's suit, holding that he has not been 
able to prove possession as mowrosee mokud- 
dum within twelve years prior to date of suit. 
With reference to the pottah of 1870, the 
Judge is of opinion that the plaintiff did not 
sue on the basis of that pottah. Had he done 
so, it is probable, says the Judge, that he 
would have given him a decree ; not having 
done so, and not having been able to prove 
possession on the footing of a mowrosee 
mokuddum within twelve years prior to suit, 
the suit of the plaintiff must fail. 

We may observe that there was also a suit 
brought by the plaintiff's lessee. It appears 
that the plaintiff leased the remaining lands 
of the village ot which he held a pottah to 
a third party, and that party having been 
dispossessed by the lessee of the lakherajdar, 
defendant brought a suit aa:ainst that lessee 
on the strength of the pottah granted to him 
by the plaintiff and obtained a decree, which 
decree was upheld by the same Judge who 
has dismissed the plaintiff's case. We think 
that the Judge is wrong in saying that the 
plaintiff has not based his case upon the 
pottah of 1870. It is clear that that pottah 
as already stated, was filed with the plaint. 
It is also clear that the defendant was well 
aware of the title upon which the plaintiff 
came into Court to seek redress, for in the 
written statement he does not deny the 
execution of the pottah, but seeks to avoid 
it by alleging that it was invalid inasmuch 
as a sebait could not grant such a pottah so 
as to bind the idol. It is also clear that the 
issue raised in the first Court was the pro- 
per issue, namely, whether the plaintiff was 
entitled to recover possession as mokuddum 
under the pottah of 1870 from the defendant, 
or whether the defendant was entitled to 
hold the lands as lakherajdar. It has been 
said by Baboo Mohesh Chunder Chowdhry, 
who has been heard for the respondent, that 
this pottah granted by the defendant in 1870 
is invalid, and he has referred us to a deci- 
sion to be found in Volume X, Moore's 
Privy Council Appeals. There has been Ao 
contention in this case that the pottah has 
been granted upon an inadequate jumma. 
A sebait is competent to lease the endowed 
lands to the best advantage and to appro- 
priate the proceeds of the land for the pur- 
pose of keeping up the worship of the idol. 
Indeed, without leasing out the lauds, it 
would be impossible to provide for the 
expenses of that worship and to carry out 

63 
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the object for wliich the lands were endowed. 
Therefore, there being no allegation that the 
jnmma at which these lands have been let 
by the defendant is an inadequate or impro- 
per jummo, we must hold that the plaintiff 
is entitled to hold possession under that lease 
during the life-time of, or during such period 
as, the defendant shall continue to be the 
sebait of these endowed lands, as the pottali, 
no doubt, is binding upon the defendant. 
We, therefore, reverse the decision of tlie 
Judge and restore that of the first Court to 
this extent, that we declare the plaintifi 
entitled to possession under this pottah 
during the term of the defendant's life or 
during the time that he may hold the office 
of sebait. The costs of this appeal and in 
the Judge's Court to be paid by the 
respondent. 



The 4th September 1872. 

Present : 

The Hon'ble W. Markby and F. A. Glover, 
Judges, 

Attachment before Decree — Damages, 

Case No. 30 of 1872. 

Regular Appeal from a decision passed bif 
the First Subordinate Judge of the 
Twenty-Four Pergunnahs, dated the 30th 
September 1871. 

Dhurmo Narain Sahoo and others 
(Defendants) Appellants, 

versus 

Sreemutty Dossee (Plaintiff) Respondent, 

Baboo Kumolahant Sen for Appellants. 

No one for Respondent. 

Where a Court orders attachment of a defendant's pro- 
perty after it is satisfied that he is about to remove or 
dispose of it with intent to obstruct or delay the execu- 
tion of the decree, it must be presumed that there was 
good and sufficient cause for the plaintiff haying; moved 
the Court to do so, even though the suit resulted 
unsuccessfully; and unless the contrary can be estab- 
lished, damages cannot be claimed. 

Marhby, J, — I think it quite clear that 
this judgment cnnnot be supported. Possibly 
that may be a reason why the plaintiff has 
not appeared. The attachment which is 
comfilaiiied of as a wrongful act of the 
defendant, and for which damage is sought, 
must be presumed to have been given after 
the Court was satisfied that the plaintiff's 



husbnnd, who w«s the original defendnnt in 
I he former suit, was about to remove or dis- 
pose of his property with intent to obstruct 
or delay the execution of the decree. Tliat 
being so,' I think tlie plaintiff cannot succeed. 
Although it is true, as the Subordinate Judge 
says, that a person who dispossesses another 
without good and sufficient cause must 
make good the loss sustained by that other 
for such wrongful net, that is a very different 
case from this where the party is dispos- 
sessed by the act of the Court after being 
satisfied that the person who was in posses- 
sion was about to behave improperly. I 
think, under those circumstances, we must 
presume that there was a good and sufficient 
cause for the course taken by the present 
defendants, the plaintiffs in the former suit, 
unless the plaintiff can establish the con- 
trary. There was no attempt on Mer part 
to do this, but she relied for this purpose 
wholly upon the result of that former suit ; 
but that does not show that the attachment 
was wrongr or even improper, and is not 
evidence upon which n decree can be given 
to the plainti^. Therefore we need not go 
to the question whether or no the damages 
have been properly assessed, although it 
would be very difficult to show that she 
could recover interest in the way in which 
she has laid the claim, when she had a much 
more summary remedy, if she had any reason 
to complain, under Section 88 of the Proce- 
dure Code. 

The decision of the Lower Court is reversed, 
and the suit is dismissed with costs in tliis 
Court and in the Court below. 
Glover, J, — I concur. 



The 4th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Knight^ 
Chief Justice, and the Hon'ble H. V. 
Bay ley, Judge, 

Pre'emption — Mahomedan Law, 

Regular Appeals from a decision passed hy 
the Officiating Deputy Commissioner of 
Cachar, dated the lith June 1871. 

Case No. 201 of 1871. 

Poomo Singh Monipooree and others 
(Defeudants) Appellants^ 

versus 

Huree Churn Surmah (Plaintiff) Respondent. 
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The Advocate General and Mr. Collis for 
Appellants. 

Mr, J, T. Woodroffe for Reapondent. 



Cose No. 204 of 1871. 

Huree Churn Surmah (Plaintiflf) Appellant^ 

versus 

Mr. Thomas Ackrojd (one of the Defendants) 
Respondent, 

Mr, J. T. Woodroffe and Babdo Taruck- 
natk Sen |for AppeiUut. 

The Advocate General and Mr. Collis for 
Respoudeut. 

The right of pre-emption ariBes from a rale of law by 
which the owner of the land is bound, and it exists no 
longer if there ceases to be an owner irho is boond by 
the law either as a Mahomedan or by cistom. 

The right is not a mere personal one in the pre-emp- 
tor, who has it only as a co-sharer or neighbour and 
loees iton his ceasing to be either. 

Couch f C.J. — In the first of these appeals, 
Poorno Singh, Groona Singh and Jadub 
Singh, Monipoories, the defendaits Nos. 2, 13, 
and 38 ia the original suit, are tie appellants, 
and the principal objection tiken in the 
grounds of appeal is that the right of pre- 
emption claimcMl bj the plaintiflfdid not exist 
as 10 all or any part of the laad in salt, as 
the vendors to the appellants and their co- 
defendants were Europeans. 

No issue was raised in the snit as to 
whether the law of pre-emption prevailed by 
local custom in Caohar, where the land is 
situated, or as to whether the appellants, as 
Hindoos, were bound by it. Tie appellants 
in their written statement allej^ed that the 
law had nothing to do with EuDpeans from 
whom they purchased, that the plaintiff was 
not a co-sharer era '* neighbour,' and that he 
never legally performed, nor d)8erved, the 
necessary preliminaries. 

This being a regular appeal, i' it appeared 
to ns essential to the right deta*mination of 
the suit upon the merits that the other ques- 
tions should be determined, we night, under 
section 354 of the Code of ProBedure, refer 
them to the lower Court to be tied ; but we 
tliiiik it is not essential, as in on* opinion the 
ease is not within the law of pre-emption, 
assuming that it does prevail in Caohar and 
that the appellants, the pnrchasirs, are gov- 
erned by it. 

The plaintiff, who claims the rgfat of pre- 
emption, is a Hindoo, and tlie veiidir, Mr. Ack- 



royd, is a European. The Deputy Commis- 
sioner, on the issue which was framed — *' are 
Europeans bound by the law of pre-emption 
in Cachar?" — says, he finds that only two cases 
are on record in the Courts in Cachar in which 
Christians or Europeans have been parties in 
cases of this nature, and that he does not 
think that these two cases afford any positive 
evidence on the subject. Having said this, 
and found that issue for the defendant Ack- 
royd, upon which he dismissed the suit against 
him with costs, he proceeded to decide upon 
the last issue he had framed — ^as to whether 
the purchasers and pre-emptor are affected 
by the fact that the vendor is a Christian — 
that they are not. The reason he gives for 
this is that it does not appear to him to be 
just that the privilege should extend to the 
Hindoo purchasers, who have nothing to do 
with the seller's exemption, and that it seems 
to him that in Cachar it is most important 
that the right of a share in land to pre-emp- 
tion should be most carefully guarded. The 
law of pre-emption was much considered in 
the case reported in IV Bengal Law Reports, 
134, F. B. R.,» where it was hold by the Chief 
Justice and Mr. Justice Kemp and Mr. 
Justice Mitter that a Hindoo purchaser is not 
bound by the law in favor of a Mahomedan 
co-partner, although the co-partner from whom 
he purchased was a Mahomedan, the plaintiff 
having failed to prove that the Hindoos in 
the district had adopted the custom. On the 
otlier hand, Mr. Justice Norman and Mr. 
Justice Macpherson held that whenever a 
Mahomedan has a right of pre-emption it is 
not defeated by the mere fact that the pur- 
chaser is fi Hindoo. The question was refer- 
red to a Full Bench in three cases, but in all 
of them the vendor was a Mahomedan, and 
the question raised in this appeal did not 
arise. In the argument before us for the 
respondent, some expressions of Mr. Justice 
Mitter and the Chief Justice were relied 
upon as showing that the vendor need not be 
a Mahomedan, but we think no such refer- 
ence can be drawn from them. That ques- 
tiou was not under consideration, and the 
words were used with reference to a case la 
which the vendor was a Mahomedan. 

Mr. Woodroffe, who appeared for the re- 
spondent, admitted that he could not produce 
any case in which the law of pre-emption 
had been applied, and the vendor was not 
governed by it either as a Mahomedan or by 
custom. The absence of any such case, the 
law being frequently insisted upon, goes far 
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to show what is the law. It appears to us 
that the right of pre-emption arises from a 
rule of law by which the owner of the Innd 
is bound. When a Mohomedan acquires land, 
it becomes subject to the law in the same 
manner as it becomes subject to his law of 
inheritance. If there ceases to be an owner 
who is bound by the law either as a Mabo- 
medan or by custom, the right no longer 
exists. It is not annexed to the land so as 
to continue to affect it when it has been trans- 
ferred to a person not bound by the law. 
The right also is not a mere personal one in 
the pre-emptor. "The cause of it is the 
junction of the property of the shufee, or 
person claiming the right, with the subject 
of purchase." Baillie 471. He has it only 
as a co-sharer or neighbour, and on his ceas- 
ing to be either his right is gone. 

We think it is essential that the vendor 
should be subject to the rule of law. If it 
were not so, a Mahomedan might become a 
partner in an estate owned by Christians or 
Hindoos, which they could not prevent, and 
then he might prevent their selliug their 
shares to any other person. 

The decision of the lower Court that the 
law of pre-emption applied in this case is 
therefore in our opinion wrong, and on this 
ground the decree should be reversed and 
the suit dismissed with costs as against all 
the defendants. 

Upon the fourth issue, the Deputy Com- 
missioner says, "there can be no doubt what- 
ever that Haro Thakoor (the plaiuliff) fully 
and exactly performed all the preliminary 
conditions necessary to enforce the right of 
pre-emption when he heard of the sale on 
the spot to the purchasers and the seller, that 
is to say, if the real sale was the sale of 18th 
May. The evidence on these points is per- 
fectly good." We think there may be some, 
if not considerable, doubt, whether the pre- 
liminary conditions were performed, and 
whether there was anything more than an 
attempt by the plaintiff to induce the pur- 
chasers to give up their bargain to liim, and 
it would be more satisfactory if the judg- 
ment showed that the Deputy Commissioner 
bad carefully considered the evidence. He 
may have done so, and we must suppose that 
he has, but his judgment on either issue 
raises a suspicion that he has not given the 
question the full consideration it required. 

As we are of opinion, on the other ground, 
that the suit should be dismissed, we think 
it is not necessary to decide whether the 
prelimiuaries were duly performed. 

As to the appeal No. 204 by the plaintiff 



against the lismissal of the suit with costs 
against Mr. Aekroyd, it follows from this 
judgment tlat it must be dismissed with 
costs, and 4ie plaintiff must also pay the 
appellant's c^sts of this appeal in which he 
is respondent. 



Thb 5th September 1872. 

Preseni : 

The Hon'bli F. B. Kemp and C. Pontifex. 
' Judges. 

Sale of Decree — Liabilities of Purchaser. 

Ca^eNo. 209 of 1872. 

Miscellaneous Appeal from an order passed 
by the Firsl]Subordinate Judge of Hoogk^ 
ly, dated t\e \2th April 1872. 

Doorga Chf rn Nundee (Decree-holder) 
I Appellant^ 

' versus 

Debnath Ro^ Chowdliry and others (Judg- 
mencjdebtors) Respondents. 

Baboo Botkuntnath Paul for Appellant. 

Baboos 09ioy Chum Bose and Anund 
Chundei Ghosal for Respondents. 

The purchaserpf the rights and interests of a decree- 
holder takes the lecree subject to the rights of the iudg- 
ment-debtor to ft off a cross-decree where the latt^ 
holds sach crossllecree. 

Kempi «/.-fW£ think this appeal must be 
dismissed, 'the first ground taken is that 
the Subordinjte Judge is wrong in holding 
that the judrment-debtor is entitled to tho 
set-off claims under another Court's decree; 
and, secondly! that the question could not have 
been re-opend after an order bad been passed 
under Sectioi 208 granting the applicatioa 
of the special appellant to be substituted for 
the decree-h^der by virtue of his purchase. 

It appear^ that in this case the special 
appellant baj purchased the rights and in* 
terests of oni Sabitree in a decree obtained 
by her agaimt the judgment-debtor DebaatU 
Roy. The judgment-debtor seeks to set-off a 
joint decree [btained by him against Sabitree 
and others, Against the decree obtained by 
Sabitree wlich has been purchased by 
Doorga Chujn, the appellant before us. It 
has been rul|d by a Full Bench of this Court 
in a decisl|n to be found in Volume ]X, 
Weekly R«iorter, page 32, that the pur- 
chaser of th| rights and interests of a docree- 
holder is eftiilod to execute the decree pur« 
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chased in like manner and to the same extent 
as the origiDal decree-holder might have 
done, — not otherwise or further ; and conse- 
quently that the purchaser takes it suhject to 
the rights of the judgment-debtor to set off 
Lis cross-decree. 

Therefore the question we hare to decide 
is whether the decree obtained by the judg- 
ment-debtor against Sabitree, the special 
appellant's vendor, can be set-oi: against the 
decree purchased by the special appellant. 
In the case before us, we fiud ;hat Sabitree 
was a joint debtor in a case :n which the 
present judgment-debtor obtaiied a decree 
for rent and costs, and therefore that decree 
can be set off^ against the claim of Sabitree 
against the judgment-debtor. We, therefore, 
think that the Subordinate Judge is right in 
allowing the set-off*. 

The second point is not verj clearly taken 
in the grounds of special appeal, but in the 
second ground it is said tha; the question 
should not have been allowed t> be re-opened 
after an order had been passid under Sec- 
tion 208. Under that section the appellant 
could not have executed his cbcree without 
the permission of the Coirt previously 
obtained. There is nothing on the record to 
sfiow that any question was reopened. The 
pleader for the appellant, durbg the course 
of the argument, stated that, on a former 
occasion, an application made >y the special 
respondent for a set-off, alleging that the pur- 
chase of the decree was benanee, had been 
rejected, but these proceedings ire not before 
the Court. 

We must, therefore, dismia the special 
appeal with costs. 



The 5th September 1172. 
Present : 

The Hon'ble F. B. Kemp and 3. Pontifex, 
Judges, 

Landlord and Tenant — Linitation, 

Case No. 248 of 18'2. 

Special Appeal from a decisvn passed by 
the Judge of Dacca, dated he 29th Sep- 
tember 1871, affirming a dtcision of the 
Additional Subordinate Jtdge of that 
District, dated the 17 th Jult 1869. 

Lakhoo Khan and others (Defendants) 
Appellants^ 

versus 

J. P. Wise (Plaintiff) Respndent. 



Mr, M, M, Ghose and Baboo Doorga 
Mohun Doss for Appellants. 

Baboo Ram Churn Mitter for Respondent. 

Ryots failing to establish a talookdaree right set up 
by them, are not in a position to plead adverse possession 
as against their landlord's right to recover rent. 

Kemp, J, — In this case we do not think it 
necessary to call upon the respondent. 

The plaintiff*, who has purchased the zemin- 
daree title, sued the defendants to have a 
summary order, passed under the provisions 
of Act VI of 1862, Bengal Council, by 
which the status of the defendants had beea 
recognized as talookdors, set aside. 

The first Court, the Subordinate Judge of 
Dacca, came to a clear finding that the pottah, 
filed by the defendants in support of their 
allegation that they were shikmee talook- 
dars, is a forgery. He also found on the 
evidence that their occupation, although if; 
had been fot a very long period, was that of 
a ryot and not as shikmee talookdars. He, 
therefore, gave the plaintiff a decree, revers- 
ing the order under Act VI of 1862, and 
declaring that the defendants were the ryots 
of the plaintiff and that they were as such 
bound to pay rent to the plaintiff. 

On appeal, the Judge of Dacca, Mr. Aber- 
crombie, has confirmed the decision of tha 
Additional Subordinate Judge. The Judge 
says : " I am of opinion that the decision of 
the Additional Subordinate Judge must be 
upheld." The Judge then says that the 
shikmee talook set up by the defendant is 
not to be found in the Mouzawaree Register ; 
that, although on a former occasion he felt 
disposed to doubt whether the claim was not 
barred by limitation, after going over the 
case again and on further consideration, he is 
of opinion that limitation will not bar the 
claim of the plaintiff*. The Judge then goes 
on to say that, although the appellants had 
been dealing with the property as if they 
had a talookdaree right in it, there is nothin<^ 
to show that the zemindar had ever lost his 
right to hold the defendants as his ryots. 
The decision of the Judge, therefore, 
amounts to this, that the possession of the 
defendants, although that possession has been 
for a number of years, is that of a ryot. 

The question then, we have to decide is 
whether such a possession can be held to bar 
the zemindar's right to have it declared that 
the alleged tulook set up by the defendants 
is no bar to his recovering! the rents due 
from them as ryots. The defendants have 
been found by the concurrent decisions of 
two Courts to be the ryots of the zemindar. 
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A decUioa has beeo quoted by the learned 
coanseLfor the appellants in Volume XII, 
Weekly Reporter, page 364, but that decision 
i?e do not think in any way applicable to 
the case now before ns. In that case the 
learned Judges found that limitation did not 
apply to a finding of the lower Court ; the 
fiodiog of the lower Court in that case 
being that the defendants iiad substantiated 
their plea that they held an intermediate 
tenure between the zemindar and the ryot. 
In this case, as ahready shown, both Courts 
have found that the tenants have not proved 
any such intermediate tenure. The defend- 
ants, therefore, having been found to be the 
tenants of the plaintifi, are not in a position 
to plead adverse possession as against their 
landlord. It may be that, in a suit for en- 
hancement, their long possession would give 
them a right of occupancy, and might, if Uiey 
can prove payment of rent at a uniform rate, 
protect them from enhancement ; but it is 
.clear that they, having failed to substantiate 
any plea of intermediate tenancy between 
the cultivators of the soil and the zemindar, 
are not entitled to set up the plea of limita- 
tion. 

The decision of the lower Court will be 
affirmed, and the appeal dismissed with costs. 



The 6th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt.^ ChieJ 
Justice^ and the Hon'ble W. Aioslie, 
Judge, 

Jurisdiction^ Suit for Bent on a Tahood'kist- 
bundee (lMtalment»bond,) 

Reference to the High Court by the Judge 
of the Small Caune Court at Burrisal^ 
dated the lOth July 1872. 

Pearee Mohun Roy Chowdhry, Plaintiffs 

versus 

Assad Khan, Defendant. 

A suit to recover arrears of rent on a tahood-Jnti- 
hundee, under which defendant had been appointed a 
tasaUdar to collect rents, havin^^ been filed before the 
MoonsifF, it was returned as being cognizable by the 
Court of Small Causes. The Judge of the hitter Court, 
seeing that the instalment-bond on which the suit was 
brought was exactly in the form of a hubooleui^ and 
that the defendant was in possession of the land for 
which the rent was daimed, referred the question of 
jurisdiction to the High Court, which held— 

That the money which the defendant contracted to 
pay bemg rent, could not be sued lor under Act XI 
of 1866; and 



That the plabt should be returned to the plaintiff foe 
presentation to the Moonsiif, with the opinion of the 
High Court. 

Case. — IpAVB the honor respectfully to 
state that the case noted above is a suit brought 
to recover Bs. 24-7, arrears of rent on a 
tahood-histBundee. 

It is stated in the plaint that defendant 
was appointbd a tassildar to collect rent 
from the ryo^ under the tahood-kistbundee 
for three y eats, from 1278 to 1280, and that he 
is in possesspu of the land for which the 
tahood was dfven ; but as he has failed to paj 
the rent of 1^8, according to the instalmeots 
of the tahoo^ this suit is brought toreco?er 
Rs. 24-7, vu, Rs. 22, the rent of that year, 
and Rs. 2-7, 4ef%ulting interest, as stipuliied 
to be paid byjthe defendant. 

The plaint iras originally filed in the Court 
of the SuddeilMoonsiffof Burrisal, who had 
returned it fjr presentation to a competent 
Court, with pis remark that the claim did 
not appear to him to fall under any of the 
class of suits Contemplated by Act VIII of 
1869, B. C. tt was in his opinion cognizable 
by the Small Cause Court under Section 6 
Act XI of 1665. 

On taking, the case for hearing by this 
Court, where it was accordingly filed subie- 
quently, defendant's pleader urgea in bar of 
my hearing ttat this is not a case which hh 
under Sectio^ 6 Act XI of 1865, and this 
Court therefite has no jorisdtctioa to bear it, 
for it is dislnctly stated in the plaint that 
the defendant was in possession of the Land 
for which the arrears of rent is claimed from 
him. The Mooleut or tahood^kUtbundee 
giyen by deiodant shows that, like every 
other lease-bitders, the defendant of this case 
bears relatioi with the plaintiff as that of 
tenant and lajdlord, and this suit therefore is 
cognizable onjy^ by the ordinary Civil Cooris. 
Plaintiff's plader argues that the defendant 
is merely a savant, and the suit is sunply for 
money claha based on a contract odled 
tahood'kistbtfidee, and it is therefore cogni- 
zable by theBmall Cause Court under Sec- 
tion 6 Act Xt of 1866. 

In the suiipoted in the margin brought 
to recover money doe 
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on account of arrearn 



of rent for which the 
tenant had ec ered into instalment-bond with 
his landlord, rho had not taken measures un- 
der Act X 1869, the law of landlord and 
tenant of the ime, the High Court, on the re* 
ference of on^f my predecessors, was pleased. 
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OD the 2 let April 1866, to rale that the obliga- 
tion on the kistbundee or iDstalment-bonj 
constitutes a mere debt which may be sued 
for in the Small Cause Court, Forbearance 
to use the landlord's remedies for arrears of 
rent formed the consideration for the new 
contract, and the contract which has thus 
arisen is in the same situation as any other 
civil contract, and must be enforced by the 
same procedure. But the documeut on 
which the present suit is brought is a quite 
different one. Had it been a simple instal- 
ment-bond, the suit would of course lie in 
this Court, but it is exactly in the form 
of a kubooleut^ in which the annual rent 
is stipulated to be paid by instalment; and 
the term for which the tahood was given 
being three years, and defendant failing to pay 
the rent of the first year, is the cause of bring- 
ing this suit, which I am of opinion is to be 
governed by Act VIII of 1869, B. C, as it 
falls under Section 23 of that Act, and 
the defendant I consider as a temporary lease- 
holder. Plaintiff says, defendant is his /a«- 
Mdar, a servant ; if so, he is a iassildar or 
turburakavj as described in Section 24 
of the Act ; but as it is admitted in the plaint 
tliat defendant is in the possession of the land 
for which the rent is claimed, I consider him 
In the light of a temporary lease-holder hold- 
ing the land for a limited period at a certain 
rent and of the nature described in Section 23 
Act VIII of 1869, B. C, and the suit is cog- 
nizable by the ordinary Civil Court. As such 
suit, under the 4th exceptional clause of Sec- 
tion 6 Act XI of 1865, cannot, without 
special sanction, be tried by this Court, and the 
Moonsiff has also refused to receive the plaint, 
the plaintiff is now without remedy to recover 
his demand, which considerations specially 
hateled me to solicit, under Section 22 Act XI 
of 1865, the favor of the Hon'ble Court decid- 
ing whether, according to the nature of the 
document on which this suit is based, this 
claim is cognizable by this Small Cause Court, 
or the ordinary Civil Court, which is that of 
the Moonsiff, and also instructing how the case 
18 to be dealt with by me if I have no jurisdic- 
tion, and the Moonsitf has also refused to 
receive it 

Judgment of the High Court >^ 

Ainslie, J, — The money which the defend- 
ant contracts to pay to the plaintiff by the in- 
Btrnment before the Court is rent, and as 
80ch cannot be sued for under Act XI of 1865. 

The plaint should be returned to the plaint- 
iff, who may present it to the Moousiff, with 
the opinion of this Court. 



The 6th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Knight, 
Chief Justice, and theHon'ble W. Ainslie, 
Judge. 

Rent of Lodgings let to a Prostitute-^ConiractSy 
contra bonos mores. 

Reference to the High Court by the Offi- 
ciating Judge of the Small Cause Court 
at Kishnaghur, dated the 8th July 1872. 

Goureeuath Mookerjee, Plaintiff, 

versus 

Modhoomonee Feshakur, Defendant. 

A landlord cannot'recover rent of lodgings knowingly 
let to a prostitute who also carries on her vocation there; 
the principles of English law being applicable to this 
country in such a case. 

Case. — In this case the plaintiff sued the 
defendant, a prostitute, for rent of a room in 
a certain building in which she lives and 
plies her vocation. 

The Court held that the ph&intiff could not 
recover the rent sued for, as a Court of 
Justice would give no assistance to the en- 
forcement of a contract opposed to public 
policy, and no subject can lawfully do that 
which has a tendency to be injurious to the 
public or against the public good. There 
being no Indian precedent bearing on the 
subject, the plaintiff desired a reference under 
Section 22 Act XI of 1865, and the judg- 
ment of this Court was pronounced contin- 
gent on the opinion of the Honorable the 
High Court, which is solicited on the follow- 
ing point :— 

Whether a landlord can recover rent of 
lodgings knowingly let to a prostitute who 
also carries on her vocation there ? 

The English law on the subject appears 
conclusive, and it is unnecessary to adduce 
a cloud of authorities in support of the 
finding arrived at. I will therefore confine 
myself to a few taken from law books well 
known in India. In Broom's Commentaries 
on the Common Law, 3rd edition, page 370, 
is the following passage : — " The rent of 
lodgings let to an immodest woman to enable 
her to consort therein with the other sex, 
cannot be recovered.'' 

Id the case of Collins vs. Blontem,* it is 
thus laid down : — ** The principle upon which 
<* Coorts must go is to enforce the perform- 

* Vide Smith's Leading Cases, 5th ed., page 819. 
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*^ ance of contracts not injorious to society, 
*' and it would be absurd to say that a Court 
<< of Justice shall be bound to enforce con- 
<< tracts injurious to and against the public 
«* good." 

A great deal fans been said about the 
civilization of the West being fur in advance 
of the civilization of the East, and tliat the 
light estimation in which morality is held by 
alort'e body of the natives of the province 
of Bengftl renders the application of the 
principles of English law unadvisnble in this 
country. The Court observes that, although 
<< the sense of morality is essentially the 
*< result of education and is never so acute as 
<* in free and well-governed countries," yet 
India, especially Bengal, after a century's 
beneficial British rule, cannot at the present 
time be considered a semi-civilized nation ; 
and the following quotation from a living 
author will not be out of place :— 

« The change of rule has wrought and is 
<' working a change in the manners and 
" institutions of the people perfectly wonder- 
*^ ful to contemplate. Climate and position 
"hnve much to do with national charac- 
<< terisiics, but Government has more. India 
«< under the English no more resembles India 
"under the Mogul than the EngUnd of the 
« 19ih century resembles the England of the 
« Heptarchy. A beneficent revolution in her 
" fortune has occurred, which is developing 
" an extraordinary reform in the customs and 
"ideas of the native race, consequently a 
" distinction must be observed between the 
" old and new state of things." 

Stress is laid that the trade of prostitution 
has been recognized and legalized under the 
Indian Imperial Act XIV of 1868. It is 
purely a sanitary law ; and although it has no 
effect on publio morality, yet the surveilance 
exercised under it has a salutary effect upon 
public health in the interests of which it was 
only enacted. The " sanctioning, moreover, 
" of an immoral act cannot dignify it into a 
" moral one." 

The cardinal argument pressed on the 
Court is that contracts between prostitutes 
and people of other classes are recognized by 
the old Hindoo legislation, and do not stand 
prohibited by any Indian statute, and the 
litignnt parties being Hindoos, the Hindoo law 
ought to govern the disposal of the case. 
Whatever might be the real doctrine of the 
Hindoo law on the subject, the Court is not 
bound to follow it in matters of contract, 
but only in matters of inheritance, marriage, 
caste, and religious usages. Vide Regu- 
Uiiiun IV of 1793 Section 15. In the old 



times, the original institutions of the people 
were opposed to morality, and immorality to 
a certain extent was encouraged by their 
religion. " The forms of administering civil 
"justice were primitive and sufficed for a 
" population to whom the distinctions and 
" refinements of commerce were unknown, and 
" who appear to have never advanced beyond 
" a certain point of civilization. There mnst 
"always be a close analogy between the state 
" of society and its laws. Where the one is 
" neither artificiol nor progressive, the other, 
" as a natural consequence, will be simple and 
" stationary. This was accordingly the ease 
" with the Hindoos." But after ages their 
naiionol condition has undergone a great 
change. Civilization has made great strides 
in India since the establishment of British 
rule, and India of the past is not India of 
the present 

The Court withheld judicial aid in enforc- 
ing a contract which " infringed public po- 
licy and offended public morality." Such 
pacts, whether they stand prohibited by 
statute or not, must be " treated as fraads 
upon the public or moral law." 

The " rule of the Civil law on the sob- 

^ Pacta «ar canUr. J^' 'P^^^ but the Ian- 
l^et conttiuaianetque, g«age of universal JUS- 
vd contra honos mores tice." ** The object of 

^^^TuT^ all law is to repress vice 
and promote the general 
welfare of society, acd it does not give its 
assistance to a person to enforce a demand 
in violation of its principles." 

Judgment of the High Court : — 
Aimlie^ J.— We are of opinion that the 
principles which governed the English cases 
cited by the Judge are applicable to this 
country, and that his decision was correct. 



The 6th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Knighi^ 
ChieJ Justice^ and the Hon'ble W. Ainslie» 
Judge, 

Act XI of 1865 *. 21— iVtftr Trial-^DepoHi 
of Costs. 

Reference to the High Court by the Judge 
of the Small Cause Court at Burrisal^ 
dated the lOth July 1872. 

Mohima Chunder Boy and others, Plaintiffs, 

versus 

Hurnath Chongo, Defendant 
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Act XI o! 1865 8. 21 does not reqnire a plaintiff ap- 
plying for a new trial to deposit the costs of the defend- 
ants. 

Case. — I HAVE the honor respectfully to 
state that the case noted above was dismissed 
00 default of plaintitf, who oa the suine day 
appeared and gave notice of his intentioD to 
apply for re-openiug his case, and in his ap- 
plication for new trial satisfied the Court 
that, under unavoidable circumstances, he was 
prevented from appearing before tiie Court 
when his case was taken up for heariag, and 
accordingly it was granted and summons 
issued against defendant fixing date for the 
final hearing of the case. 

On the fixed day, defendant appears and 
urges that the application for new trial was 
illegally allowed, as the plaintiff did not de- 
posit the costs of defendant with his notice 
of application for new trial. He cites the 
precedent in the 

♦ Volume V, Appendix, margin in support 
p^'I'l'yrSl fen^l; Of his argument, and 
8tindyal and others teraus says tiiat in that case 
Dowlttt Shaikh and others. the Hon'ble L. S. 
Jackson, one of the 
Judges of the High Court, has observed 
"that a party applying under the latter pro- 
vision of Section 21 of the Mofussil Small 
Cause Court Act for a new trial must depo- 
sit in Court, with his notice of application, 
the amount for which a decree shall have been 
passed against him." When the words *' a 
party" have been used, it means either plain- 
tiff or defendant, and the expression <' amount 
of decree" used there may also signify costs 
of defendant charged to plaintiff. 

In another case published in page 388, 
Volume VI of the Bengal Law Reporter,f 
it has been held that the Judge of the Mo- 
fussil Small Cause Court cannot review his 
judgment, except as provided by Section 21 
Act XI of 1865. In that Section I do not 
find any provision by which plaintiff is also 
required to deposit the costs of the opposite 
party. The latter part of the Section I un- 
derstand distinctly refers only to cases where 
a defendant applies for a new trial, and for him 
it is incumbent to deposit the amount of de- 
cree passed against him, together with the 
costs of the opposite party (plaintiff) ; and 
the decision given by the Hon'ble L. S. 
Jackson also refers to oases in which defend- 
ant had moved for new trial. 

Of course, it may however be asked, when 
the defendant is required to deposit the costs 



♦ 14 W. R, Civil, 42. 
t 14 W. R, CioU, 442. 



of decree, including the costs of the op- 
posite party, why the plaintiff shall not be 
required when applying for the same to de- 
posit the costs of defendant? But I do not 
find any express provision to that effect in 
the law or any reason given therein. Hence, 
and specially as the defendant's plender very 
confidently argues that the plaintiff is not 
protected from depositing the costs of the 
defendant, and requests me to make a refer- 
ence to the High Court, I have the honor, 
under Section 22 Act XI of 1865, to submit 
the above for the decision of the High Court 
on the two following points which I beg the 
Court will be pleased to decide, viz,, whe- 
ther a plaintiff applying for new trial is re- 
quired to deposit with his notice of applica- 
tion the costs of defendant? 

Secondly, — When plaintiffs application for 
new trial made without deposit was granted, 
and defendant summoned accordingly, it can 
now be set aside for not depositing the costs 
of defendant as above? 

Judgment of the High Court x-^ 

24tit5/i>, J.— Section 21 Act XI of 1865 
does not require a plaintiff applying for a 
new trial to deposit the costs of the defend- 
ant. 



The 6th September 1872. 
Present : 

The Hon'ble W. Markby and F. A. Glover, 
Judges, 

Special Appeal — Admission — High Courts in- 
ter/erence on question of /act. 

Cases Nos. 146 and 147 of 1872. 

Special Appeals from a decision passed hy 
the Officiating Judge of Gya, dated the 
SOth September 1871, affirming a decision 
of the Subordinate Judge of that district^ 
dated the i6th March 1*871. 

Lalla Imrit Lall and another (Defendants) 
Appellants^ 

versus 

Mahomed Lallzaroah and others (Plaintiffs) 
Respondents. 

Messrs, R, E. Twidale and C. Gregory 
for Appellants. 

Baboo Mohesh Chunder Chowdhry and 
, Moonshee Mahomed Yusoofiov Utspoudenta. 
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The High Court, in special appeal, interfered with the 
concurrent finding of the first Court and the Lower Ap- 
pellate Court on k finding of f apt, where the decision 
turned entirely on the construction of a written admis- 
sion which had been wrongly understood. 

Marhhy^ J. — It seems to us that we ought 
to dispose of both these appeals upou one 
ground, — a ground which is applicable to 
both suits, and upon which we think both 
suits ought to have been dismissed. 

The two suits were brought,— one by tlie 
representatiyes of AleemooUah and Lall- 
zamah, the two younger sons of Torab Ali ; 
and the other by the two widows of the elder 
son of Torab Ali, vtz., Leakut Ali, on the 
allegation against the zemindar that Torab 
Ali had obtained from the predecessors 
in title of the zemindar an hereditary 
mokururree tenure of eiglit annas of Moutah 
Jaffrabad. It was alleged to have been 
obtained by Torab Ali from Mussamat Chet 
Kooer in the name of his adult son, Leakut 
Ali, under a pottah dated the 14th Falgoon 
1238. The claimants in both suits admit 
that they have been out of possession aince 
the 12th Assin 1268, that is to say, for a 
period of about 11 years. They further 
assert that the original mokururree pottah has 
been lost ; the history which they tell about 
that being that it was filed in a Fouzdaree 
Court so long ago as the year 1838 ; that it 
remained there until the time of the mutiny, 
when the records of that Court were 
destroyed, and this document was destroyed 
with them. Those suits have been disposed 
of by one judgment ; and the judgments of 
both the Lower Courts find that the contents 
of the document, so far as they are material 
for the purposes of these suits, have been 
proved by the admissions of Chet Kooer ; and 
the defendants in these suits being persons 
who purchased from her, the Courts have held 
that the defendants are bound by her admis- 
sion. 

The point on which those admissions have 
been brought to bear upon the case, and which 
is one upon which we think these oases ought 
to be disposed of, is whether or no this pottah, 
which was undoubtedly granted in the year 
1238, created an hereditary interest or one 
only for the life of the grantee. 

Now, it is to be observed that in these judg- 
ments there is no observation whatever upon 
the very extraordinary story which is told as 
to the mode in which this document came to 
be destroyed, namely, that this document, 
which is of so highly valuable a character, 
should have been left in the Criminal Court 
for a period of two and twenty years without 



any enquiry. Neither have the Courts 
below noticed another very important point, 
namely, what has happened with regard to 
the possession of this property, and which is 
wholly consistent with the story put forward 
by the defendants, namely, that it was a 
life-interest which was created by this pottah, 
and which is wholly inconsistent with the 
story put forward by the ptaintiff, namely, 
that it was a grant creating an hereditary 
tenure. Had it created an hereditary tenure, 
it is difficult to see how it was that none of the 
heirs either of Leakut Ali or Torab Ali got 
into possession. Probably, however, if there 
had been evidence in the case upon which 
the Courts were justified in coming to Uie 
conclusion they did as to the contents of the 
pottah, there would have been considerable 
difficulty in this Court interfering merely 
upon the ground that the Courts below had 
not adverted, when deciding questions of 
fact, to circumstances which appear to us to 
be important But though we could not 
interfere on this ground, still we are justi- 
fied in narrowly scrutinizing the evidence in 
order to see whether the admissions were 
really made, upon which the Courts below 
have relied. 

The evidence which was relied on by the 
first Court was two-fold. In the first place, 
it is said that in the year 1832, before the 
present defendant's purchase, in a civil suit, 
at least in a suit which ultimately went to 
the Civil Court, Chet Kooer distinctly then 
admitted that this was a pottah creating an 
istemorary mokurrureo interest, that is to 
say, an hereditary tenure. That admission 
stands thus : the suit was originally brought 
by the members of the zemindar's family 
other than Chet Kooer, she not being a party, 
to get rid of this pottah. It was brought at 
a lime when both Leakut Ali, the grantee^ 
and Torab Ali, the alleged beneficial owner, 
were alive : and the question which was 
then raised was not whether this pottah was 
hereditary or not, but whether this lady had 
any power to grant a lease which was alleged 
to have affected property of persons other 
than herself. There is no doubt, however, 
that Torab Ali, both in the plaint and subse- 
quently in his answer to the petition of 
appeal, distinctly alleged that it was an here- 
ditary pottah. Now, in the appeal stage of 
the suit, this lady Cliet Kooer was made a 
respondent, and she put in an answer to the 
grounds of appeal which is recited in the 
judgment in these words : — '^That the pro- 
" ceedingB mentioned in the petition of appeal 
*< and the |>hiint of the plaintiffs, appellants. 
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^*were owing to the sex of your peti- 
'' tioner and her being a purdanusheen, aad 
" because the appellant ChummuQ Lall was 
**her general mookhtear. His acts being 
" proved wholly fraudulent, he has been 
" dismissed by me from bis post, karpurdaz- 
'^ ship ; he is in no way connected with the 
" properties lefk by my husband, which are 
" solely in my possession." 

Then the judgment goes on to say — "The 
" remaining portions of the statement (of this 
** respondent) are in support of the answer 
" to the petition of appeal and plaint put in 
^'by the first party, viz,, she states that (he 
** appellants are unconcerned parties, and she 
" declares her own rights." 

The other piece of evidence relied on by 
the Subordinate Judge is this, that in the 
petition of objection filed by the father of 
the defendant in the year 1859, he speaks of 
the interest created by this pottah as an 
istemorary mokurruree one. But the second 
time he uses that expression, he adds to it 
these words — " That is to say, a life mokur- 
ruree." 

That is the whole evidence upon which 
the first Court found that this document 
created an hereditary tenure. The District 
Judge, in dealing with that evidence, says he 
considers the latter rather to be against the 
plaintifi* and in favor of the defendant, 
because, as he points out, the construction 
which was then contended for by the owner 
of the land was that this pottnh created a 
Kfe-interest only. And it certainly must be 
admitted that, upon the decisions of this 
Court as they then stood, and also possibly 
upon these terms as they were then under- 
stood in some parts of the country, there was 
some ground fur the contention. At any 
rate, the District Judge thinks that document 
does not contain anything in favor of the 
plaintiff. He relies entirely upon the admis- 
sion which we have alluded to as made in 
the suit of 1832. Now, really when one 
comes to see what that admission is, it only 
amounts to this, that it is an assertion by the 
plaintiff that he held an hereditary tenure, 
which question was not then the question in 
dispute between the parties. The person 
who granted that tenure comes in at the 
appeal stage of the suit, and says in one part 
of her statement that she supports the 
answer to the petition of appeal and the 
plaint put in by the other party. She 
undoubtedly did support that plaint and that 
answer in this respect, that she claimed a 
right to grant the lease which had been 
granted by her, and upon which the plaintiff 



relied. But there is no reason whatever to 
suppose that her attention in making that 
admission was drawn to the particular terms 
of the pottah, or that in making that admis- 
sion she made it for any other purpose than 
what she says, viz,, in order to contend that 
the appellants had no concern in the matter 
and to assert her own rights. The admission, 
as recited in the document before us, 
expressly says that that was the only object 
which she had in making that admission. 
That being so, we do not think that the 
Courts below were justified in treating that 
as an admission amounting to anything more 
than this, namely, that it was an admission 
that she granted a pottah, and there is no 
admission at all as to the exact nature of the 
rights of the grantee. 

We think, therefore, the Lower Courts 
have gone astray iu this case by not sifting 
with sufficient care the nature of the odmis* 
sion which was relied upon by the plaintiff. 
If that construction be put upon it, which 
we hftve staled above, and which seems to us 
to be the proper construction, it is valueless 
as an admission in this suit, for it admits 
nothing as to the point now in dispute. 

That, however, is the whole evidence upon 
which the finding rests. The other admis- 
sion is got rid of, and no reference whatever 
is made in either Court either to the copy 
Which is suggested to have been produced or 
to the oral evidence. We must therefore 
hold that there is no evidence in respect of 
the contents of the pottah that it was an here- 
ditary mokurruree grant. That being the 
case, the plaintiff's case wholly fails in this 
suit. 

We are aware that it is an unusual course 
for this Court to interfere with the concur- 
rent finding of two Courts on a question of 
fact in special appeal ; but the decision has 
turned entirely on the construction of a 
written admission, and that admission has, 
we think, been wrongly understood. 

In this view, it is not necessary for us to 
say anything as to the question whether the 
decree obtained against the widows of Lea- 
kut All was final, nor as to the question 
which has been suggested, viz,, whetlier the 
grant when made was to Leakut Ali or whe- 
ther it was for the benefit of Torab Ali in 
the fictitious name of Leakut Ali. 

These two appeals will be allowed, and the 
judgments of the Lower Courts in both cases 
reversed, and both suits dismissed with costs 
in all the Courts. 

65 
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The 9th September 1872. 

Present : 
The Hon'ble Sir Richard Couch, Kt., Chief 
Justice^ and the Hou'ble W. Aiuslie, 
Judge. 

Illegal Contracts, 

Reference to the High Court by the Moon- 
siff exercising the powers of a Judge of 
the Small Cause Court at Serajgunge, 
dated the l^th July 1872. 

Protima Aorut, Plaintiffs 

versus 

Dookhia Sircar and others, Defendants. 

A contract which is against public policy and intended 
to evade the coarse of law cannot be enforced in a Court 
of justice ; and money paid under such contract, «. g.^ for 
an illegal purpose, such as bribing a darogab, cannot be 
recovered by a suit in Court. 

Case. — The facts of this case are as fol- 
low : — The plaintiff alleges that her husband 
"was in hajut in a case of budmaheshee, and 
while there the defendants took from her 
Rs. 60 on condition of causing the re- 
lease of her husband, but they failed to 
perform the contract. The defendants deny 
the receipt of any money from the plaintiff, 
or the entering into any contract with her 
for the purpose of causing the release of her 
husband. The plaintiff in her plaint has not 
stated anything as to how the money that 
she paid to the defendants was to be spent, 
and to whom it was to be paid. From the 
evidence of two of plaintiff's witnesses, it 
appears that the defendants received the 
money from the plaintiff for paying the 
same as a bribe to the daro^ah under whose 
custody her husband was. This fact, elicited 
from plaintiff's own evidence, renders it quite 
clear that the contract on which the money 
Vas paid was an illegal one. It was in fact 
1^ contract which was against public policy 
atid intended to evade the course of law. 
Such a contract cannot be enforced in a 
Court of justice, and money paid under such 
an illegal and immoral contract cannot be 
recovered by suit. I am of opinion, there- 
fore, that the plaintiff's case must fall down 
on her own evidence. It being clear from 
plaintiff's own evidence that she paid the 
money to the defendants for an illegal pur- 
pose, I am of opinion that she cannot sue for 
the recovery of the money if the defendants 
failed to perform their part of the contract 
or to account to her for the money. The 



plaintifi^s claim is, therefore, liable to dia- 
missal on this account ; but as her pleader has 
pressed it upon me that the case may be 
referred to the Hon'ble High Court for 
opinion, I deem it proper to r^fer this case 
for the opinion of the Uon'bie High Court 
under Section 22 of Act XI of 1865. I 
therefore dismiss the plaintiff's claim with 
costs and interest, subject to the opinion of 
the Hon'ble High Court as to whether money 
paid for an illegal purpose, as bribing a 
darogah, can be recovered by a suit in Court. 

Judgment of the High Court : — 
Couch, C.J. — The Judge's view of tiie 
law is right. 



The 9th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt,, 
Chief Justice J and the Hon'ble W. Ainslie, 
Judge. 

Breach of Contract — Limitation — Cause of 
Action. 

Reference to the High Court by the Judge 
of the Small Cause Court at Burrisal, 
dated the 19M July 1872. 

Ram Dyal Koondoo, Plaintiffs 

versus 
Gooroo Dass Seo, Defendant. 

In a suit to recover a balance due for articles supplied 
to defendant on account current between the parties, 
where an oral contract existed to the effect that, on defend- 
ant's giving chitieea as security, articles of food for 
daily consumption would be supplied to him from plaint- 
iff 's shop, the chiUees to be returned to defendant at 
intervals after payment on presentation, it was found 
that plaintiff last, on the 1st Assar 1276, returned to 
defendant the unpaid chitteet then on hand; but defend- 
ant did not pay their amount. Subsequently, on different 
dates, he paid a portion. The suit was for what remained 
due. 

Held that the breach of contract on which the tnii 
was brought occurred when the defendant failed to pay, 
on presentation of the chUtees^ the amount then due 
and payable. 

Case. — I HAVE the hooor respectfully to 
state that the plaintiff of the above case» af^ 
filiug his plaint, where it is stated that he 
wauts to recover Rs. 201-15-6 due on 
account of articles supplied to defendant up 
to 1st Assar 1276 oo account current between 
them, states in length in his examination on 
oath to the purport that his suit is not based 
on any khatta-buhee which bears the aig- 
nature of defendant, PlaintlfiT keeps a khatta 
of his own as a memorandum. But that 
there existed a previous contract with the 
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defendant to the effect that on hia (defendant's) 
or his karpurdau2*8 giving chittees or notes 
as secnrity, articles of food for daily family 
consumption would be supplied to defendant 
from pinintiff 's shop. At the end of the 
year, or after any shorter or longer interval, 
whenever plaintiff or his man shall go to 
defendant's house, be must return those 
ehitteei to defendant, and receive their 
Amounts from him. Accordingly, the trans* 
actions were carried for upwards of 20 years 
since the time of plaintiff *8 father, who is 
DOW dead, and that plaintiff has also likewise 
continued the knrhar for some time as 
above. Plaintiff lastly, on the l8t AssarI276, 
went to defendant's house, and as usual re- 
turned him the unpaid chittees then on hand, 
but the defendant did not pay him tlieir 
amount, Rs. 478-4, due at that time. 
Subsequently, on different dates up to 4th 
Kartick 1278, defendant, by adjustment and 
cash, has paid only Rs. 276-4-6, but the 
remainder, Rs. 201-15-6, are yet not paid ; 
and as defendant has committed a breach of 
contract by stopping further transaction from 
Ist Assar 1276, plaintiff brings this suit 
to recover from defendant the balance, 
Rs. 201-15-6, reckoning his canse of action as 
accrued from 2nd Assar 1276, since when 
defendant has left taking any article from 
plaintiff^'s shop. 

Defendant, with the permission of the 
Court, granted on his application, through 
his karpurdauz Dinonath Sen, who he as- 
serts is aware of the whole transaction, on 
oath deposes to the effect which in every 
respect confirms plaintiff^s statements as re- 
gards the nature of the transaction and the 
manner in, and the period for, which it was 
carried, as well as the transaction being 
closed from Ist Assar 1276^ when the unpaid 
chittees were made over to defendant by 
plaintiff. But he does aot admit the entire 
sum claimed by plaintiff as now due. He 
says plaintifTs demand against defendant on 
the 1st Assar 1276 stood at Rs. 219 and 
some odd annas. After subsequent part- 
payments made in different ways by defend- 
ant on three occasions np to the end of 1278, 
of Rs. 159 and odd annas, plaintiff's 
claim against defendant now stands at Rs. 
69 only. 

Defendant's pleader says that notwith- 
standing a part of plaintrff^s clafra is admitted 
by defendant, but it is barred by the Law of 
Limitation; and the Court cannot decree it 
even on admission. He argues that this is 
a suit to recover the amount of a tradesman's 
bills for articles sold in retail, and governed 



by Clause 8 Section 1 Act XIY of 1859, 
and every item of unpaid transaction under 
the chittees which falls prior to three years 
from the date of the presentation of the 

22nd May 1866, Wooma Pj^^"^ \ ^^^'''^' 

Soonduree Dassee, defendant ^^ Cites the prece- 

(app«Uant), vs, Bolleasor dent noted in the 

^^* margin in support 

of bis argument. 

Plaintiff's pleader sajs that, under the High 
Court Ruling of the 25th July 1864, held in 
the case of Woomesh Chunder Bose vs. 
W. Smith and others,* the Small Cause Court 
is not tied down by the strict form of a 
plaint ; hence, though plaintiff has omitted 
to mention the particulars of the contract in 
the plaint, but from his statements on oath, 
which are not denied by defendant, it is evi- 
dent this is a suit based on a contract which, 
though oral, is valid. The demand, though 
it refers to price of articles under the cir- 
cumstances of the dealings, cannot be taketi 
from the category of contract transaction, and 
as the breach on the part of defendant to 
purchase articles from plaintiff's shop, as was 
agreed upon on tlie commencement of the 
karbar^ took place on the 1st Assar 1276, 
three years from that date to the presentation 
of the plaint, which was filed on 3 Ist Joisto 
1279 B. S., have not elupsed. Further, 
though the defendant's pleader urges limita- 
tion in bar, the defendant admits the demand 
in part. He cites the precedent held by Her 
Dated 1st Jalr 1871, ^^J^s^/s Privy 
Dookeney Perahad Misser ej. v^OUUCll noted m 
Fool Koomaree Debia, the margin tO 8 how 

ReiS^tlf^^'^^^'^'^^ thatthiscase.under 
its peculiar cir- 
cumstances, is governed by Clause 9 Section 1 
Act XIV of 1859. 

Tlie plainitiff in this case is not come to 
recover the amount of hia bills. Hence 
the cause of action in the present case under 
the peculiar natore of the transaction which 
was carried on between the parties for so 
long a period as upwards iff 20 years cod- 
tinnally,Iam of opinion, ought to be reckoned, 
under the principle of Sectiott 8 Act XIV 
of 1 859, from the end of the year when the 
transaction closed ; but as tliat Section ia 
enacted for suits on account of account 
current between merchants and traders, and 
there is no definite rule how to compute the 
limitation of three years under Clause 8 Section 
1 Act XIV of 1859, this case, if it be not 
coDsidered a sait on contract, should be 

* Satherland's S. C. C. References, 94. 
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governed by Clause 16 Sec lion 1 of the 
Act, the time of limitation under which is six 
years. But I see tliere was a contract made 
by defendant to purcliase articles from 
plaintiff's shop if plaintiff acted up to the 
terms laid. Plaintiff has regularly supplied 
articles, and returned the chiUees, notwith- 
standing defendnnt has stopped transaction 
with him, and also withheld the price of the 
things supplied, which is a hreach of contract 
on his part, which occuri'ed on the 2nd Assar 
1276, which both parties admit. Also sub- 
sequent payments were made up to the close 
of 1278, which is also not denied, and from 
that time not even one year has elapsed. 
The period of limitation under Clause 8 and 
Clause 9, which pleaders of the both parties 
respectively arpue should govern the case, is 
three years. The dispute is about the time 
from which the limitation is to be computed. 
I am of opinion that, according to the nature 
of the case, the cause of action in the suit 
has occurred from 1st Assar 1276, when tiic 
breach on the part of defendant to purcliase 
articles from plaintiff's shop took place: that 
is, the date when the demand was last settled 
and the transaction closed. I have, there- 
fore, overruled the objections of the defend- 
ant's pleader ; and as of the sum of Rs. 
159 on account of subsequent part-payments 
urged by defendant, Rs. 80 has been 
proved by him to have been actually paid, 1 
have deducted only this amount from the 
sum of Rs. 219, admitted by him as the 
demand which stood on the Ist Assar 1276, 
and given defendant a modified decree of 
Rs. 139, with proportionate costs, which 
shall not be realized until the opinion of the 
High Court is obtained on the following 
points, which I beg respectfully to refer under 
Section 23 Act XI of 1865 on the motion 
of defendant's pleader. 

The points submitted for the decision of 
the Hon'ble Court are these, viz., whether, 
under the peculiar circumstances of the 
dealings between the parties, the limitation of 
plaintiff's suit is to be governed under Section 
1 Clause 8 Act XIV of 1859; if so, when 
the cause of action has accrued in this case, 
or is this a suit to be governed by Clause 16 ? 
If neither, as the plaintiff's pleader argues, 
and with whom I have agreed, whether I 
liave correctly considered it a suit based on 
a contract the breach of which, under Clause 
9 Section 1 of the Act, having taken place 
from the 2nd Assar 1276, the cause of action 
accrued from that time ? Tlie decision of 
the Hon'ble Court on the above points is 
most respectfully solicited. 



The judgment of the High Court was 
delivered as follows by — 

Ainslie, J.— The Judge of the Court of 
Small Causes has found as a fact that there 
was an oral contract between the parties ; 
and on the facts as stated, we are of opinion 
that the breach of contract in respect of 
which the suit is brought occurred on the 1st 
of Assar 1276, when the defendant failed to 
pay to the plaintiff, on pre<ientation of the 
chittees or vouchers, the amount then due by 
him aud payable under the contract. 



Tlie 9th September 1872. 
Present : 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges, 

Decree after Local investigation^ Appellate Court, 

Case No. 312 of 1872. 

Special appeal from a decision passed by 
the Judge of Cuttach, dated the 4M 
October 1871, reversing a decision of the 
Moonsiff of Dhamnugger^ dated the \^th 
February 1871. 

Brindabun Bharotee (one of the Defendants) 
Appellant^ 

versus 

Rajah Dhnnnnjoy Narain Bhunjo Deo 
(Plaintiff) Respondent, 

Baboos Hem Chunder Banerjee and Mohen* 
dro Lall Mitter for Appellant. 

Baboo Nil Madhub Sen for Respondent 

An Appellate Court ought not to reverse the decwioo 
of a first Court based upon very careful inspection of the 
land in dispute, except upon a very clear and strong opi- 
nion upon the evidence, and upon recording sufficient 
and satisfactory reasons for such opinion. 

Po?Uifex, J, — In this case, the respondent 
sued to recover possession which he admit- 
ted to be in the appellant. 

It was therefore incumbent on the re- 
spondent to prove his title. 

The Moonsiff, after sending an ameen, 
very carefully himself inspected the locality, 
and examined the pleaders of eacli party, and 
also the ameen on the spot ; and as the result 
of such inspection, he finds in his judgment 
that the ryots, residents on the disputed lands, 
are the appellant's ryots, and that the dis- 
puted land is in fact bounded on two sides by 
the appellant's undisputed laud. 
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From Buch inspection, and from the evi- 
dence of the appellnnt's witnesses not exa- 
mined on the spot, the Moonsiff found distinctly 
that the land in dispute is part of Trilochan- 
pore, the appellant^s estate, and that it has 
all along been in the possession of the appel- 
lant and his ancestors. With respect to the 
oral evidence he remarks — " The witnesses 
" have given evidence in su[)port of the stnle- 
"ments of the parties by whom they have 
*' been adduced. There is, however, this much 
^'diflference between these witnesses, thus : 
** most of the plaintiffs witnesses ore residents 
"of distinct villages, while most of the 
"defendant's witnesses are not only neigh- 
" hours, but nine witnesses are resident ten- 
"ants of the land in dispute." 

The Lower Appellate Judge, without any 
personal inspection of the lands, has reversed 
the decision of the Moonsiff; and it has 
been urged by the appellant's pleader that 
in accordance with the rulings of the Privy 
Ck)uncil and of this Court, it is incumbent 
on an Appellate Judge, who reverses the 
decision of a Judge who has made a personal 
inspection of the lands in dispute, to give 
his reasons for reversing the original judg- 
ment ; and that, unless such reasons are given, 
or if such reasons are unsatisfactory, the 
original judgment should be restored. 

On die other hand, it has been urged by 
the respondent's pleader that if the judg- 
ment of the Lower Appellate Judge contains 
clear findings of fact, we cannot in special 
appeal go behind such findings, except to 
correct a mistake in law ; and tliat in fact, 
tlie Lower Appellate Judge has shown in his 
judgment that he was aware that he ought 
not to reverse the decision of the Moonsiff, 
who has visited the locality, unless for 
substantial reasons. 

With respect to the question of limitation, 
the Lower Appellate Judge rightly enough 
asserts that an inspection of the locality can 
avail but little without an examination of 
witnesses on the spot; and he relies upon an 
Act IV case, instituted by the guardian of the 
appellant during his minority, in 1859, with 
respect to the gieater part of the land in 
dispute, in which the petition specifically 
prays for restoration of possession to the 
appellant. 

The conclusion which the Judge draws 
from that petition is that it is at least suffi- 
eient to prevent the appellant from plead- 
ing limitation in the present suit, and he 
finds clearly that on the whole evidence the 
rospondent's suit is not barred by limitation. 
Oo that finding we need give uo opinion, 



as we do not tliink it necessary to decide 
the case on that issue. But with respect 
to the question of title, we are of opinion 
that the Act IV case, the petition in which 
has been read to us, does not raise a pre- 
sumption strong enough to excuse the plain- 
tifi^, who was suing for possession, from 
proving his own case. 

The prayer of the petition is no doubt for 
restoration of possession. But the recitals 
in it show that it was preferred for the pur- 
pose of protecting the possession of the 
appellant, then threatened by the acts of the 
lespondent, rather than for restoring pos- 
session to the appellant. 

The Lower Appellate Judge does not in 
terms rely upon the Act IV case ns sufficient 
to excuse the respondent from proving his 
own title ; but it is impossible for us to 
divest ourselves of the impression that it 
did in fact considerably influence his deci- 
sion on the question of title. 

On the merits, the Judge finds that there 
is " no good evidence that the lands are in 
Trilochanpore," the appellant's estate ; and 
again he says — " There is no evidence 
on which I can find that the land really 
belongs to that village." The Judge thus 
seems to have required proof of the appel- 
lant's title, he being in possession, and to 
have decided on the absence of such proof 
rother than upon the strength of the respond- 
ent's evidence. 

It is true that he sajs — ** I think the 
evidence all leads to the conclusion that the 
lands are within Jolashapore ;" and he says 
further — "The plaintifi has proved his for- 
mer possession and dispossession ; for I think 
his witnesses on that point more worthy of 
credit than those of the defendant ;" but 
he had previously stated his reason for dis- 
believing the appellant's witnesses, namely, 
because they had ignored the fact of the 
appellant's alleged admission of disposses- 
sion under the Act IV case. With the 
exception of that reason with which we 
are, on the grounds before stated, unable 
to agree, the Judge has given no reasons 
for the conclusion at which he arrived; 
and there is no clear finding by him on the 
question of title as on the question of limi- 
tation ; and he entti*ely disregards the find- 
ing of the Moonsifi* that the tenants of the 
appellant were, and had long been, in actual 
possession. 

We think that the Judge ought not to 
have reversed the decision of the Moonsiff, 
who had very carefully inspected the land, 
except upon a very clear and strong opinion 
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upon th« evidence, and upon record ing miffi- 
oient and satisfactory reasons for such opinion. 
The Judge has indeed stated that there are 
^ strong reasons " for coming ** to a diflfereni 
finding from the Moonsiff;" but the only 
reason whicli he has given we consider is 
not borne out upon a reference to the peti- 
tion in the Act IV case. We are, therefore, 
of opinion that the Lower Appellate Judge 
ought not to have reversed the decision of 
the Moonsiffy and we allow this appeal with 
costs. 



The 9th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice^ and the Hon'ble W. Alnslie, 
Judge. 

Error in Summon$-^New DHcd'^Limitation. 

Application forwarded by the Judge of 
Sglheiy pursuant to Circular Order^ 
A>, 13 of the Ath June 1870. 

Bijoy Gobmd Deb (Plaintiff) Petitioner^ 

versus 

Muddun Ram Pal (Defendant) Opposite 
Party. 

An error as to date in the summons to plaiotiF^ wit- 
nesses is sufficient groand for setting aside an order dis- 
missing his suit. 

The time prescribed b^ Act XI of 1865 s. 31 for an 
tpplication for a re-trial, is exclusive of the date on which 
the suit was dismissed. 

Thk Petitioner submitted the following ap- 
plication in this case :-^ 

The Judge of the Small Cause Court of 
this Zillah, Sylhet, having dismissed the snid 
9uit on the 2nd Jeyst last, corresponding 
with the 14th Mny 1872, injustice wa8 done 
to me on the following grounds. Hence 1 
pray that the papers conoected with the above 
suit being called for and looked into, orders 
for a re-trial of the case be passed. 

l.^^The 26th Jeyst, corresponding with 
the 7th June, having been fixed in the sum* 
mens served upon the witneaset cited by roe 
for final decision, my witnesses were ordered 
to appear in Court and give evidence on that 
day. Knowing that the afbresaid 26th 
Jeyst, corresponding with the 7tb Jane, was 
the day on which my case was to be finally 
decided, I dismissed all thoughta about it, 

2.^^To my misfi^rtune the Judge of the 
Small Cause Court dismissed my case on the 
2nd Jeyaty eorrcspooding with the Hth 



May, in my absence, without taking the evi- 
dence of my witnesses. 

3. — I was not in the least aware, nor was 
there any means of knowing, that the 2nd 
Jeyst, corresponding with the Hth May, in 
place of the 26th Jeyst, corresponding with 
the 7th June, was the day fixed. 

4. — Having come on other business to the 
town of Sylhet on the 10th Jeyst, and learnt 
that my case was dismissed, I filed a peti- 
tion praying for a re-trial, eight days after 
the said decision, but the Judge rejected the 
same. 

Ainslie^ J. — The order of the Smnll 
Cause Court Judge, dated 22nd May 1872, 
refusing a re-trial of the case was wrong, 
for excluding the date on which the suit 
was first dismissed, viz., the Hth May, the 
application was within the time prescribed by 
Section 21 Act XI of 1865 ; seven days fVom, 
that is exclusive of, the date of the decision. 
The first order of Hth May must also be set 
aside, as it appears on an inspection of the 
summons to plaintiff's witnesses that they 
were directed to attend on 7th May, corre- 
sponding to 26th Jeyst ; but the 26th Jeyst 
corresponded to 7th June 1872, and Uits 
error in the summons must have misled the 
plaintiff and caused his non-attendance on 
the 7tli May. The suit should be restored to 
the file. 



The 10th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, JT/., Chief 
Justice, and the Hon'ble W. Anislie, Judge. 

Possessory acUon^Right of suit-^Primd fiuie 
title. 

Case No. 116 of 1871. 

Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 27th January 1871. 

Ram Bhurosee Singh and others (Defendants) 
Appellants^ 

versus 

Bissesser Narain Mahata (Plaintiff) 
Respondent, 

Baboos Mohesh Chnnder Chowdhry and 
Romesh Chunder Mitter for AppellanU. 

Mr^ C. Gregory and Baboo Unnoda 
Pershad Banerjee for RespoodeDt. 
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In a soil for poasession of land claimed as part of a 
moii2a which plaintiff held under a mokorruree lease and 
a bill of sale, and which he alleged had been taken pos- 
session of by defendant under color of an order of the 
Criminal Court under Section 318, Code of Criminal 
Procedure, relating to a different land, defendant objected 
that plaintiff was not the real owner of the moaaah, and 
therefore not entitled.to bring the suit : 

Held that the primdfacU title which the plaintiff had 
under the lease and bill of sale was sufficient to enable 
bim to bring the suit, and the defendant was not at 
liberty in a suit of this description to raise the question 
whether plaintiff was only the nominal owner. 

Couch, C. /.—The plaintiff alleged that 
Baj Coomar Singh, his veodor and lessor, had 
purchased the talook to whieli Moazah 
Bhedia appertained, and subeeqtientlj trans- 
ferred it to the plaintiff under a mokurruree 
lease, dated the 3rd of April 1864, and by a 
bill of sale dated the i5th of January in the 
same year ; that he was in possession under 
those documeuts ; and that he had been dis- 
possessed by the defendants of land which 
formed part of Mouzah Bhedia. His case 
was that an order having beeu obtained fiom 
the Criminal Court, by which the defendants 
were to have possession of a portion of laiMl 
which lay to the south of their mouzali and 
to the north of the mouzah whicli the plain* 
tiff said belonged to him, the defendants, tak- 
ing advantage of that, took possessioia of the 
land still further to the south. 

An objection has been made that the plain- 
tiff was not the real owner of Mouzah 
Bhedia, and therefore not entitled to bring 
iLis suit. 

The case which has been quoted and is 
reported in III Weekly Reporter, page 159, 
is one in which the plaintiff sought for a 
declaration of his rights by reason of an 
auction-purchase. He alleged that he had 
purchased at a sale for arrears of Government 
revenue with his o^n funds aod in his own 
name, and that he obtsiued possession of his 
purchase, but that the defendants resisted his 
taking possession. It may be that in such a 
case as that, and upon a plaint so framed, the 
plaintiff took upon himself to show that he 
was the real owner. But the dispute in the 
present case wos wliat land belonged to the 
oue mouzah and what to the ochei* \ and whe- 
ther the defendants, as tl^ proprietors of the 
one, had got possession of land which did not 
belong to them, but belonged to the owner of 
the other. I think that the title which the 
plaintiff had by the mokurruree lease and 
the bill of sale wits sufficient to enable him 
to bring the suit, and that the defendants 
were not at liberty, in a suit of this descrip- 
tion, to raise the question whether he was 
only nominally the owner of the property, 
somebody else being the real owner. The 



difficulties which are siiggested in the jadg« 
meut in the case quoted might all be met 
without holding that the party who brings 
the suit and has a prima facie title, is bound 
to prove that he is the real owner. I think 
that the authority which has been quoted, 
supposing it is to be considered as the law of 
this Court and binding upon iM| does not 
govern the present case. 

Then we have to consider whether the 
judgment of the Court below is ri«;ht upon 
the merits and also on the law of limitation.. 
The Judge appears to have proceeded with 
considerable care. After hearing the argu«> 
meats in the case, he says thai be went to 
the spot, accompanied by the representatfvea 
of the parties. He had with him the thak- 
bust map and the survey map, iho uccoracy 
of which hfis not been disputed, and he pro* 
ceeded to Mouzah Bhedia ; and by means of 
those maps he traced the booudaries of the 
two mouzahs, and in doing so he found, as 
it appeared to him, that in the laying down 
of the boundary by the darogah, there had 
been a mistake, which put tlie boaudary of the 
defendant's mouzali 10 beegabs to tbie south 
of what the maps showed it to be. Now, 
whether that is true or nor, the Judge has 
given the defendants the benefit of it, be<* 
cause, although he has treated the darogah's 
boundary as not being the right one, he has 
held that the defendants hava bad possession 
of the portion of the laud which is colored 
red in the map annexed to the plaint for 
more than 12 years, and has refused to give 
the plaintiff a decree for that. 

With regard to the other part, tlie qnestion 
is whether the plaintiff is entitled to that 
upon the evidence which has been given* 
The proceedings in 1867 show that upon 
enquiry the Magistrate cume lo the conclusion 
that this mistake bad been made. He says it 
is evident that ^'in the present case the dis- 
'* pute was with regard to the boundary, and 
** that if something wns not done there would 
'' be a disturbance. I brought the case under 
*^ Section 318, and at the same time ordered 
*^ the Inspector of Police within whose 
"thannah the land was to proceed to the 
'' spot, and, taking the thakbust map with 
*' him and the report of 1849, make out where 
<* the boundaries were first laid down.'* 
Then the Magistrate says that this was done; 
and it was reported that the land about whicK 
they were disputing was in Mouzah Bhedia^ 
because, according to the thakbost map, f^om 
No. 68 only 17 beegahs ought to have been 
measured ; whilst in the measurement of 1849, 
the darogah himself reports that, not being 
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able to find any coal at 17 beegahs he had 
measured on to 27 beegalis, where he did find 
coal. He then eays that the Inspector had 
therefore not followed the old measurem^tit 
of 1849, but the thakbust map, and had 
measured 17 beegahs instead of 27, by which 
means the land fell Into Mouzuh Bliedia ; that 
he sent him back again and told him to 
measure it according to the mensurement of 
1849, i. €., 27 instead of 17, and then he 
reported that the land fell into Nugwnn. 
Upon this the order was made under whidi 
the defendants were put into possession of 
that portion. 

It appears to me upon this eridence that 
what took place then was what the plainttff 
alleges. Up to that time the question in 
dispute between the parties had been where 
the boundary of the land was. The defend- 
ants had got possession of the part which 
was measured aud found to belong to them in 
1849 ; and when they speak of having been in 
possession, and evidence is given and state- 
ments made about possession, I think posses- 
sion of that portion of it is meant, and whnt 
the plaintiff's witnesses say is correct. When 
that proceeding took place and that order 
was made, the defendants, not content with 
taking possession of ihe 10 beegahs to the 
south of their land, according to the survey 
map, took advantage of the proceeding and 
took possession of a portion still further to 
the south, which the pluintitif now clnims. 
The evidence appears to me to show (and it 
is not met by the evidence of the defendants) 
that it was not until that time that posses- 
sion was takeu of the part wliich is now in 
question and the subject of the present 
appeal. I see no ground for saying that the 
plaintiff was not in possession of the part 
which has been decreed to him. Upon the 
facts, there is the judgment of the Lower 
Court most carefully come to after an exami- 
nation and measurement made on the spot in 
presence of the pariiea. It appears to me 
that that is correct, and is supported by the 
evidence we have before us. We ought to 
attach weight to such an investigation which 
is more likely to be accurate and to lead to 
the truth in a question of this kind, than an 
examination by this Court of ihe evidence on 
poper, when we have no opportunity of look- 
ing into the matter in the way the Judcre did. 
I think the defence on the ground of limita- 
tion fails, and that the decree of the Court 
below is right upon the merits in awarding to 
the plaintiff that portion of the laud which 
lay to the south of the land which was laid 
down in 1849. 



The appeal will be dismissed with costs. 

Anislie, J — I wish to add a few words to 
the judgment delivered by His Lordship the 
Chief Justice. It has been contended for 
the appellant that the Judge himself has 
found a certain anjeer tree to be situated 
w thin that portion of the boundary which is 
marked on the map as No. 61, and that 
the darogah's statement shows that tho 
boundary was Srussees and 7 beegahs to the 
south of that. But the Darogah's statement 
also shows that the boundary marks from 62 
to 71 were ascertained by digging up the 
charcoal which had been buried by the survej 
operations to mark the site of the several 
boundary pillars erected by the Ameens, and 
that from 49 to 57, where no such morks were 
found in consequence of the place bein«^ 
under water, no dispute existed, and there is 
no indication in the report of any great and 
sudden deviation to the south from the 
boundary, as given in the thakbust maps, 
between these two portions. Then, on 
turning to the examination of Domee Lall, 
manager of the defendant, taken on the 19th 
of November 1870, we find that he gives a 
description of the boundary claimed by 
defendant corresponding exactly with the 
thakbust map, with this exception that he 
adds 10 beegahs to the measurement between 
Nos. 69 and 70 by one map, and 38 aud 
89 by the other. He says that the boundary 
goes to the south in a direct line 84 beegahs, 
thence to the west 44 beegahs, thence again 
to the south 67 beegahs, and again from 67 
to the west 84 beegahs, thence again direct to 
the south 1 1 beegahs and after that straight 
to the west. Now, according to this state- 
ment, the last deviation from the east and 
west line is at the point from which the Hue 
runs south 1 1 beegahs, and so fur there is no 
difference between the parties as to the 
angles or bends iu the boundary. It seems 
to me impossible that a man should notice a 
break of 11 beegahs and omit to notice a 
little further on a break or turn extending 
107 beegahs to the south, or that he should 
describe as a single line running to the west 
a line made up of three parts, first, 160 beegahs 
running west, then 107 beegahs running south, 
and then again 496 beegahs more or less 
(I take the numbers from the maps) to the 
west. This, with the other arguments stated 
by His Lordship, satisfies me that the Judge 
was correct in finding the boundary as he has 
done. 
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The nth September 1872. 
Present : 

The Hou'ble F. B. Kemp and C. PoDtifex, 
Judges. 

Act VIII of 1869 s. Ud—ExparU Decisitm. 

Cases Nos. 213 and 214 of 1872. 

Miscellaneous Appeals from an order passed 
by the Judge of Midnapore^ dated the 
\Zth April 1872, reversing an order of 
the Moonsiff of that District^ dated the 
lUh March 1872. 

DeDOO Paroye and anotlier (Judgment* 
debtors) Appellants^ 

versus 

Ciiinta Monee Chowdliry (Decree-bolder) 
Respondent. 

Baboo Ashootosh Mookerjee for Appellants. 

Baboo Motee Loll Mookerjee for 

Respondent. 

Wbere a defendant was prevented by the fraud of the 
plaintifF from appearing on the last day of hearing, 
the suit -was held to mive been decided ex parU^ not- 
withstanding that the defendant had been represented 
CD the first day of hearing; and the first Coort was 
held to have done right in restoring the case to the file 
under Act YUI of 1859, s. 119. 

Kempy J. — It is admitted tbat one judj;- 
ment will govern these two cases. The 
jndgment-debtor was sued by the opposite 
pariy for enhancement of rent. In tliat 
case, the agent of the plaintiff appeared and 
gave his evidence. Upon this, the Deputy 
Collector in his judgment observed '* that 
** notwithstanding the issue of the usual 
** summons and the execution of a Mookh- 
^* tarnamah by the defendant, the defendant 
^* had taken no further notice of it, and that 
**a8 the plaintiff's case was sufficiently 
^proved he decreed the case ex parte in 
'^ &vor of the plaintiff with costs." Under 
this decree the juroma of the defendant, 
appellant before us, has been enhanced three- 
fold. The defendant then applied for a re* 
Btoration of the case to the file under Sec- 
tioD 119 of Act VIII of 1859. The Moon- 
aiff, after taking the evidence adduced by 
the defendant in support of his allegation 
^at he was prevented by sufficient cause 
iVom appearing when the suit was called on 
for hearing, set aside the ex parte judgment 
paiseed by the Deputy (Collector and appoint- 
ed a day for proceeding anew in the suit. 

On appeal, the Judge was of opinion that 
tiie decree is not an ex parte one, for the de- 
fimdaut in the rent-suit was represented on the 



first day of hearing, and therefore the fact of 
his not being present or represented on the 
second day of hearing cannot turn the order 
into an ex parte one, and this being the case, 
tliat the Moonsiff acted without jurisdiction 
in allowing a re-hearing under Section 119. 
He accordingly reversed the order of the 
Moonsiffl 

We think this decision is wfong in law. 
Section 119 enacts that no appeal shall lie 
from a judgment passed ex parte against a 
defendant who has '' not appeared." The 
Section then goes on to say : — '' But in all 
*' c»8e8 in which judgment may be passed 
" ex parte agaiitst a defendant" (and here 
the words '* who did not appear" do not oc- 
cur) " that defendant may apply within a 
** reiisonable time not exceeding thirty days, 
*' after any process for enforcing that judg- 
*' ment has been executed, for an order to set 
*' it aside ; and if it shall be proved to the 
'* satisfaction of the Court, either that the 
" summons was not duly served or that the 
*' defendant was prevented by any sufficient 
'* <$nuse from appearing when the suit was 
*' called on for hearing, the Court shall pass 
** an order to set aside the judgment, and 
*^ shall appoint a day for proceeding with the 
'^ suit." We murk the di£ference here that 
in the first part of the Section it is said that 
no appeal shall lie from a judgment passed 
ex parte against a defendant who has not ap- 
petired, while in the latter part of the Section 
tlie law suys that a defendant (generally) 
who is prevented by sufficient cause from 
appearing when the suit toas called on for 
hearing, may apply. Now, in this case there 
can be no doubt that the Moonsiff has found 
on the evidence that the defendant was pre- 
vented by the fraud of the plaintiff, who in- 
duced him by false promises of coming to an 
amicable arrangement and that he would 
tnke rent from him at the old rate for his 
tenure, from appearing when the suit was 
called on for hearing. We, therefore, think 
that the suit having been decided ex parte 
and the defendant having proved to the satis« 
faction of the first Court that he was pre- 
vented by sufficient cause from appearing 
when the suit was called on for hearing, the 
Moonsiff was perfectly right in setting asid« 
the ear parto judgment and appointing a day 
for proceeding with the suit. We^ therefore^ 
reverse the decree of the Lower Appellate 
Court and affirm the order of the first Court 
restoring the case to the file. 

The suit will» accordingly, go back to the 
first Court for a re-trhd, and these appeals 
will be allowed with costa^ 

66 
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The nth September 1872. 

Present : 
The Hon'ble Sir Richnrd Couch, Kt,, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Joint Contract^ Act VIIl of 1859 «. 2. 

Case No. 177 of 1871. 

Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 19/A May 1871. 

Nuthoo Lall Chowdhry and others (Plaintiffs) 
Appellants^ 

versus 

Shoukee Lall and others (Defendants) 
Respondents. 

Mr. C. Gregory for Appellants. 

Mr, Lingham and Baboos Unnoda Pershad 
Banerjee and Romesh Chunder Mitter for 

Bespoudents. 

If a party snes upon a joint contract, which is not also 
several, and gets a judgment, he cannot bring a fresh suit 
against ^e persons who were jointly liable with the 
defendant bat were not included in the former suit : such 
second suit being expressly prohibited by Act YIII of 
1859 s. 2. 

Conchy C/.— On the 11th of Jeit 1271, 
a bond was given by the defendants Domun 
Lall and Bhowanee Pershad to the plaintiffs, 
the bond reciting that the parties hud taken 
a loan of Es. 20,000, and that they had 
appropriated that sum ^* to the use of all of 
us,'' and then going on to say, until payment 
of the said amount, principal with interest, 
we pledge and hypothecate our own share of 
the property in Mouzah Chirowtha and 
11 annas and 9 dams in Mouzah Nowada 
Kullan. In the beginning of the bond, they 
describe themselves as proprietors and share- 
holders of Mouzah Surood. Whether that 
means some other Mouzah or not, does not 
appear ; probably it means the one which is 
afterwards mentioned in the bond. 

That was in June 1864. In February 
1865, the plaintiffs instituted a suit against 
Domun Lall and Bhowanee Pershad, the 
parties to the bond. In that, they claimed 
to recover 22,2^0 rupees, principal with 
interest, by virtue of the bond. 

The defendants apparently did not appear, 
and evidence having been entered into as 
stated in the judgment, a decree was made in 
favor of the plaintiffs that they should re- 
cover the sum which they claimed from 



Bhowanee Pershad, Domun being exonerated 
from the claim. 

It is not we think withont significance 
that so soon afVer the bond was given, the 
plaintiffs put that construction upon it treat- 
ing it as a bond by the two only, — ^Domun Lall 
and Bhowanee Pershad. 

It appears that the plaintiffs execated that 
decree, and according to the statement in the 
plaint in the present suit, they sold the right 
and interest of the two persons named in it, 
still in the execution of the decree treating 
it as an instrument which had pledged the 
shares of those two. They recovered the 
sum of 7,435 rupees ; and now, instituting a 
suit on the 3rd of December 1870, they say, 
*' since the decree was not against all the 
'* defendants, the whole of the mortgaged pro- 
''perty in which second party defendants 
*' held a share was not put up to sale ; but the 
*'fact is that there being community of 
"interest, the loan was taken and mortgage 
*' concluded alike by all defendants ; hence all 
'^ of them are jointly liable to your petitioners 
'^ and the entire property ought to be held 
"liable." So their case now is that this, 
instead of being a bond by the two and a 
mortgage of the shares of the two, was in 
reality a bond by all the members of the 
family jointly and a mortgage of the family 
property. 

We will assume they might show that 
although this bond purports to be made by 
two only of the family, the transaction really 
was a borrowing of money by the family 
through these two persons as Uie managers^ 
and a pledging of the family property as a 
security for the money so borrowed : — they 
might show that the transaction was one in 
which the persons whose names are in the 
bond and who entered into the contract were 
acting as agents for the family. 

But the bond must be one thing or the 
other. It must be either a bond by the two 
and a mortgage of the shares of the two 
only, or the joint bond of tiie family ; it 
cannot be treated as two bonds. If it is 
only a bond by the two, the plaintiffs have 
no cause of action in the present suit^ 
because they have already sued the two and 
recovered a portion of the money from them» 
and they cannot sue other persons not bound 
by it ; but if it is a joint bond by the mem- 
bers of the family, then they have already 
sued upon it. They have elected to sue 
some of the persons jointly liable, and not 
the others, and they have got a decree upon 
the bond, the cause of action being the non* 
payment of the money wltich the parties 
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were jointly liiible to pay. They ivow sae on 
the same cause of action the persons whom 
they might have joined in the former suit, 
but did not choose to do so. If there is a 
joint contract, not a joint and several, but a 
joint contract, — and that is all this can be,— - 
and the party sues upon it and gets judgment, 
he cannot bring a fresh suit against the 
persons who were jointly liable but were not 
included in the former suit. 

Notwithstanding the authority of the case 
to wliich we have been referred, and with 
every respect to the learned Judges who 
held apparently to the contrary, we are of 
opinion that if this is to be considered as a 
joint bond by all the members of the family, 
the present action canuot be maintained. It 
18 a second suit on the same cause of action. 
It is expressly prohibited by Section 2 of 
Act VIII of 1859, as the defendants in the 
first suit must, if the other defendants insist 
upon it, be made parties to the second ; and, 
without that, we should say <m principle that 
it cannot be maintained. 

Upon the merits of the case also, it seems 
to us that the plaintiffs have failed to make 
out what they allege in their plaint, that it 
was a bond by which all the members of the 
fnmily were bound, and that the mortgage was 
concluded alike by all of them. If we look 
at the whole of this document^ although it 
does in one part contain words which might 
be construed as meaning that the money was 
borrowed for the use of all the family and 
for the purpose of being used in the business 
which was being carried on by the family, 
because we may take it that the family was 
joint, in the other portion the partiea to it 
profess to pledge only their own shares in the 
property. We must put such a construction 
upon the whole i-nstrument as will make it 
reasonable. It would not be reasonable to 
suppose that these two were borrowing 
money on account of the family, the whole 
family being considered as the debtors and 
liable to pay the money, and yet were only 
pledging their own shares as a security for 
it* The reasonable construction we think is 
that which was in the first instance put upon 
it, namely, that it was a loan to the two and 
a pledging by tliem of their own shares. 
And opposed to that, which is the natural and 
primd facie meaning of the document, we 
have really little or no eviilence either given 
on the part of the plaintiffs or that they can 
gather from the evidence for the defendants. 
At the utmost, the evidence seems to amount 
to this, that the fhmily at that time was a 
joint oae and the business was being carried 



on with the money of the family by these 
two persons, and that probably the money 
which was borrowed on this occasion was 
earned to the account of the business and 
was made use of in it We do not think 
tliat is sufficient to prevail against the appa« 
rent meaning of the document itself. The 
onus is upon the plaintiff suing upon such an 
instrument as this to make out that the trans- 
action really was one on behalf of the family 
and a pledging of the family property, and 
he has produced no evidence that can bo 
considered as proof of that. He has failed 
to show that the case which he now puts for« 
ward is a true one. When he in the first 
instance treated it ae a bond of the two, he 
was probably putting the true construction 
upon the transaction. It appears to us, 
therefore, tl>at both on the question of law 
and on the merits, the plaintiff's case fails, 
and the appeal must be dismissed with oosts. 



The ilth September 1873. 

Present: 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges, 

PresumpHonSelf'acquired Property — Separa^ 
Hon ofjouit family. 

Case No. 262 of 1872. , 

Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore^ 
dated the 1th September 1871, reversing a 
decision of the Sudder Moonsiff of that 
district y dated the 2ist January 1870. 

DroUo Moyee (one of the defendants) 
Appellant^ 

versus 

Tara Chand Pal (Plaintiff) Respondent. 

Baboo Anund Chunder Ghosal for 
Appellant. 

Baboo Obhoy Chum Bose foit Respondent. 

Plaintiff liaving objected unsuccessfally under Act 
VIII of 1859 8. 246 to the sale 6l certain property sold 
in execution, brooght a fuit to establish his right to it at 
the self-acquired pro()erty of his father. The first Court 
found it to be tne joint property of plaintiff and the 
judgment-debtor, whose rights and interests had been 
properly sold. This decision was reversed by the lower 
Appellate Court, which raised two presumptions, m., first, 
that the inference to be drawn from the fact of the pro- 
perty having been acquired in the name of the plaintiff 
or 01 the plaintiff's father is that the plaintiff, to the ex- 
clusion of the judgment-debtor, was the owner of the 
lands so acquired ; and, tecondly^ because tlie elder branch 
of the family separated from the younger branch, there- 
fore the younger l^anch must be held to have separateil 
as amongst themselves. 

Ukld, that both these presamptions were wrong in law. 
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Kemp^ J. — ^In this case the defendant, who 
is the special appellant before the Courts 
brought certain properties to sale in execution 
of a decree obtained against Ram Tunoo on a 
bond debt. The plaintiff, present respond- 
ent, objected under the provisions of Section 
246, but his objection was overruled, the 
•ale took place, and the decree-holder, special 
appellant before us, became the purchaser. 
This suit was then brought by the plaintiff 
under the provisions of tlie aforesaid section 
to establish his right. The pUiintiff ooiitends 
thai the property in dispute is the self-ao* 
quired property of his father, Bun^shee, and 
tiiat Bam Tunoo and his heirs, the judgment* 
debtors, have no right or title whatever in 
tiie property. It appears that Nimaye Cliand 
Pal had three sons by his first wife and tiro 
sons by his second wife. The elder branch 
of tlie family separated from the younger 
branch, and this is admitted. 

The first Court found that the property in 
dispute was the joint property of the plain- 
tiff and Bam Tunoo, and that as such the 
rights and interests of the judicment-de^tor 
had been properly sold and purchused by the 
defendant, special appelhint 

This dieoision luts been reversed by the 
Subordinate Judge on appeal. 

The Subordinate Judge starts by assuming, 
first, that ilie inference to be drawn from the 
property having been acquired in the name of 
plaintiff or plaintiff's fatheris that the plainti^ 
to the exclusion of the judgment-debtor, is the 
owner of the lands so acquired ; and the 
second presumption which he raised is that 
because the elder branch of the family, that 
is to say, the three sons of the first wife, 
separated from the younger branch of the 
family, the two sons of the co-wife, therefore 
the two sons of the co-wife must have sepa- 
rated as amongst themsdves. Starting npbn 
these presumptions, the Subordinate Judge 
throws the ontM upon the defendants to estab- 
lish that tlie properties in dispute were 
purchased from the joint stock, and he holds 
tltat they have not been able to prove that 
they have been so purchased, and that tlie 
plaintiff had proved the acquisition of these 
properties from separate funds and also their 
possession by him to the total exclusion of 
the judgment-debtor. 

We think that in this case there can be no 
doubt that the two presumptions which have 
Tory much influenced the decision of the 
Subordinate Judge are wrong in law. No 
inference can be made, as supposed by the 
Subordinate Judge, from the fact that because 
the property in dispute was acquired in the 



name of the plsintiff's father, the phuntiff 
alone is the proprietor and that the other 
members of the family have no interest io 
the property ; and the second presumptioa 
is also wrong in law, namely, that becaoie 
one branch of the family separated from tbe 
other branch, therefore the junior brtoch 
must be held to have separatcMl as amongst 
themselves. That being tlie case, and being 
of opinion that the Subordinate Judge's 
judgment has been mainly influenced by 
these presumptions whidi l^e has erroneouilj 
considered to be applicable to the case before 
him, although he has, on the evidence, sfter 
throwing £e onu$ on the defendants, fonod 
that the defendanU have not been able to 
prove that these properties were acqoired 
from the joint stock, still we think that he 
came to that finding because he considered 
tlmt the presumptions which he raised ap- 
plied to the case. We find that on the unpoit- 
ant question as to who paid the connders- 
tion-money, the Subordinate Judge found 
that although the deed of conveyance recites 
that the consideration-^noney was paid by 
the judgment-debtor, Bam Tunoo, though tbe 
deed itself is in the name of the plaiotiflffl 
father, Bungshee, he, the Subordinate Judge, 
believes the evidence tliat the money wis 
paid by the plaintiff, not because the pUiniiff 
bad proved the payment by eTidence, bot 
because the defendtants have failed in Ms 
opinion to prove that the moneys were psid 
from the joint stock. We, therefore, tliiok 
that the case has not been |UH)perly tried by 
the Subordinate Judge, and we remand the 
suit to the Judge of the district for a re-trial 
as an appeal from the decision of the Mooi- 
siff. 

Costs to follow the result. 



The 11th September 1872.. 

PreterU : 

The Hon'ble F. B. Kemp and C. PontifeZi 
Judges. 

Julkur righti — Accretions, 

Case No. 18 of 1872. 

Special Appeal from a decision passed hj/ 
the Officiating Additional Judge of 
Dacca, dated the SOth June 1871, reverh 
ing a decision of the Moonsiff of Nesrsr 
gunge, dated the i2th December 1870. 
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Ealee Soondur Roy and others (some of the 
Plaiutiffs) Appellants^ 

versus 

Dwarkanath Mojoomdar and others (Defend- 
ants) Respondents^ 

Baboo Nullit Chunder Sen for Appellants. 

Baboos Kalee Prosunno Dutt^ Rujonee 
Nath Bosey and Bussuni Goomar Rose for 
Respondents. 

la a fmit to establish a right of fishery in a river, 
where the right was not opposed and the plaintiffs obtam- 
ed a decree, the Lower Appellate Court— which also found 
that the disputed body of water south of the river 
oocupied what was onoe its bed and was connected with 
the river bv a narrow inlet — reversed the decree on the 
ground that it was possible this communication might 
silt up later in the year. 

Hbld that the Lower Appellate Court's decision was 
wrong in law, and that, on the finding, the plaintiffs 
were entitled to a decree. 

Hbldi, abo, that if the fiowing stream dried up, and the 
defendants acquired a right to the land by tne law of 
accretion, that right would be subject to the exercise by 
the plaintiffis of Uieir prior right of fishery, 

Kemp, J. — Wb think the decision of the 
Judge in this case is wrong iu Iblw. It is 
admitted that the plaintiffs have the right of 
fishery in the Ehurje river, and the Judge 
himself says that this ri(;ht is not disputed 
by the opposite party. The Judge also found 
that the disputed body of water sliewn in 
the map on the south of the river £hurye 
occupies what was once the bed of that river, 
and he aUo says that it is connected with 
the river Khurye on the west by a narrow 
inlet The Judge does not find on any evi« 
dence that the river Khurye has become dis- 
connected from the disputed sheet of water ; 
but he seems to think that it is possible that 
the communication may silt up later in the 
year, and on this ground alone he reverses 
the decision of the first Court. 

In special appeal, it is contended that this 
decision is wrong in law, on the ground that 
as the Judge has found that the disputed 
julkur occupies the original bed of the river 
Khurye and is connected with the fiowiug 
channel as shewn in the undisputed Ameen's 
map, the plaintiffs, as the undisputed proprie- 
lors of the julkur rights in the Khurje, are 
clearly entitled to a decree. This being so, 
and there being a finding that the river 
Khurye is connected with the disputed sheet 
of water, and moreover, even if it was not 
so connected, it having also been found that 
the disputed sheet of water covers the origi- 
nal bed of the river which has been decreed 
to the plaintiffs, they are entitled to exercise 
their right of fishery over that water. It 



has been said in the course of the argument 
that the Court should hold that the plaintiffs* 
julkur ri){hts would cease when the commu- 
nication between the disputed sheet of water 
and the flowing stream of the Khurye river 
dries up, as the plaintiffs would have to tres- 
pass upon the lands of the defendants to 
enable them to exercise their rights of 
fishery. We do not see that this would fol- 
low at all, for there is an approach to the dis- 
puted sheet of water by the Mirzapore Khal 
which would not necessitate any trespass on 
the defendants' lands for the exercise of their 
julkur rights by the plaintiffs ; and moreover, 
the defendants having acquired their right 
to tliis land by the law of accretion, this 
right must be subject to the exercise by the 
plaintiffs of their right of fishery which liad 
been decreed to them prior to the accretion 
of the land in the defendants' occupation. 

We, therefore, reverse the decision of the 
Judge and restore that of the first Court 
with costs. 



The 11th September 1872, 
Present : 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges, 

Jurisdiction^ Partition (Buti»arrah)^Act XI 
of 1859 s. n-^Identification^Act VIII of 
of 1859 s. 25. 

Case No. 177 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of East Burd' 
wan, dated the 4th October 1871, 
affirming a decision of the Moon$iff of 
Aosgram, dated the 25th July lb70. 

Meer Aftabooddeen and others (some of the 
Defendants) Appellants^ 

versus 

Siiumsocddeen MuUick (Plaintiff) 
Respondent. 

Baboo Grija Sunhu'r Mojoomdar 
for Appellants. 

Baboo Bama Churn Banerjee 
for Bespondent. 

The purchaser at a sale, under Act XI of 1859 s. 54, 
of a share of an aymah estate, sued for possessiou of 
the lands in the occupation of the sharer whose rights 
and interests he had purchased. The other shaiers 
(also defendants in the suit) who had previous to the sale 
preferred an application under Section 11 and made a 
separate account of their shares with the Collector, alleged 
that plaint^ was in possession of all that he could claim 
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as parchaser. The Lower CourU gave plaintiff a modi- 
fied decree, from which some of the defendanU appealed. 

Held that the suit was not a sait for partition and 
that the Civil Court had jurisdiction. 

Held that, under Act VIII of 1859 s. \25, all 
that it was necessary for plaintiff to do was to describe 
the property in such a manner as may suffice for identi- 
fication; it was not absolutely necessary to set forth 
boundaries. 

Hbld that each party to a butwarrah need not have 
the same quantity o'f land, nor should the land awarded 
be always in exact proportion to the jumma paid. The 
object of the butwarrah being to divide the lands in as 
compact a form as possible, one party may have to pay 
thejummaona smaller area than another, though on 
more valuable land. 

Kemp, J, — Wb think this special appeal 
must be dismissed. The plaintiff has par- 
chased at a Government sale for arrears of 
revenue the share of the defendant No. 1 in 
an aymah estate No. 1104. The plaint 
alleges that the total afea of the aymnh 
estate is 65 beegahs 3 cot tabs 8 gun dabs, 
paying a jumma to Government of Rs. 7 
12 annas 7 pie; that the defendants 2 and 3, 
under Section 11, Act XI of 1859, made 
an application to the Collector to have the 
specific portion of land appertaining to their 
share separated ; that the Collector accord- 
ingly opened a separate account with the 
defendants 2 and 3 ; that subsequent to 
that proceeding, whicli took place in 1865, 
the share of the defendnnt No. 1, which 
remained unprotected by Section 1 1, was sold 
fbr its own arrears, and as the Government 
revenue was satisfied from the proceeds of 
that sale, it was not necessary to sell the 
remaining shares. The plaintiff purchased 
the share of the defendant No. 1 at the auc- 
tion sale, and he now sues alleging that the 
total area of the aymah is 65 beegahs 
3 cottahs 8 gundahs ; that the defendants 
2 and 3 having opened a separate account 
with the Collector under Section 11, 
according to the provisions of wliich section 
they were bound to specify the lands con- 
tained in their share and the extent thereof, 
and as they bad stated that their share com- 
prised 33 beegahs 7 cottahs, that it followed 
that the remaining area, namely, the differ- 
ence between 65 beegahs 3 cottahs 8 
gundahs and 33 beegahs 7 cottahs, was in 
the possession of his predecessor, the defend- 
ant No. 1, whose rights and interests he has 
purchased under Section 54 of the Sale 
Act XI of 1859 ; and that he, the plaintiff, 
as the purchaser of the share of the defendant 
No. 1, has acquired all the rights which were 
possessed by the defendant No. 1. 

The written statement of the defendants 
is to the effect that the total area of the 
aymah tenure was not 65 beegahs but 48 



beegahs 12 cottahs ; that, on this total area, 
the defendants 2 and 3 have opened a separ- 
ate account of their share, namely, 33 hue- 
gabs 7 cottahs, which they hold under defined 
boundaries and separate from the defendant 
No. 1 ; and that the defendant No. 1, whose 
rights the plaintiff has purchased, was la 
possession of the remaining lands, namely, 
15 beegahs, also within defined boundaries. 
There were other defendants in the case who 
set up a claim to a portion of the land under 
a lakheraj title. They set forth their title 
clearly and within definite boandaries, and 
with reference to their claims both Courts 
have found that the lakheraj land must be 
excluded from calculation, and both Courts 
have given the plaintiff a modified decree 
against the defendants Nos. 2 and 3. 

The grounds of special appeal are that 
this suit is virtually a suit for partition of 
a revenue- paying estate, and therefore that 
the Civil Court has no jurisdiction to enter- 
tain it ; secondly, that the plaintiff not having 
stated the boundaries of the land claimed, his 
suit should not have been entertained bj the 
lower Court ; thirdly, that the decree was in- 
capable of execution; and lastly, that if there is 
any excess over the 48 beegahs stated by the 
defendants to be the total area of the aymah 
Mehal, the excess ought to be given to the 
plaintiff and defendants in proportion to the 
jummah paid by them respectively to Gov* 
ernment. 

Wo think that the first ground is not ten- 
able. This is not a suit for partition. Thd 
defendants Nos. 2 and 3, as already observed, 
have separated themselves, in so far as the 
protection of their shares is concerned, fi'om 
sale by reason of the default of the joint- 
proprietors by proceeding under Section 11 
Act XI of 1859. The present plaintiff did 
not sue to have a re-distribution of shared 
with a Specific jumma apportioned to each 
share, but his suit is for possession of the 
lands in the former occupation of the defend- 
ant No. 1, whose rights and interests the 
plaintiff has purchased. 

On the second ground, that the boundaries 
have not been stated in the plaint, it is suffi- 
cient to say that, under Section 25 of Act 
VIII of 1859, all that it is necessary for 
the plaintiff to do is to describe the property 
in such a manner as may suffice for its identi- 
fication. It is not absolutely necessary that 
the boundaries should be set forth, and as 
long as the land can be identified it is suffi- 
cient; and there is in this case a sufficient 
description. We, therefore, overrule this 
objection. 
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We also think thai; the decree ia capable 
of execution. Under Section 11 of Act XI, 
under which the defendants Nos. 2 
and 3 opened a separate account with the 
Collector, they were bound to specify the 
boundaries of the lands comprised in their 
share, and we must assume that they did so, 
for there is the Collector's proceeding of 
1865 on the record stating that the provi- 
sions of the Act were complied with and 
that a separate account was consequently 
opened under the provisions of Section 11. 
Therefore the lakheraj lands having been 
defined, and the claim of the iakherajdar 
defendants having been admitted within 
defined boundaries, any excess over the 
33 beegahs 7 cottahs held by the defendants 
Nos. 2 and 3, minus the lands awarded to the 
lakheraj dars, can be given possession of to 
ihe plaintifi* ; and the plaintiff already being 
admittedly in possession of 16 beegahs odd 
cottahs, the balance may be made over to 
him. 

With reference to the last ground, namely, 
that the excess lands ought to have been given 
to the plaintifis and to the defendants Nos. 
2 and 3 in proportion to the amount of their 
respective jummas, it has been found by the 
Lower Appellate Court that the lands in the 
occupation of the defendants Nos. 2 and 3 are 
more valuable than the lands in the occu* 
pation of the plaintiff. The lands held by 
the defendants are apparently homestead 
lands or lands in the immediate vicinity of 
these homestead lands, and the lands held 
by the plaintiff are lands of a less valuable 
description and which do not pay so high a 
jummah as those of the defendants. 

In every case of a But war rah it does not fol- 
low that each porty will have awarded to 
him the same quantity of land. It often hap- 
pens that one paity gets more land, or less 
land but of a more valuable quantity than 
the other party ; the reason being that the 
<>bject of a Butwarrah is to divide the lands 
in a9 compact a form as possible. One party 
may have to pay the jummah on a smaller 
area than the other ; and it does not follow 
that the lands to be awarded to each party 
should .be in exact proportiou to the amount 
of jummah paid by them respectively to 
Government. 

On the whole case, we think that the deci- 
sion of the Court below is a right decision, 
and we dismiss this appeal wiih costs. 



The 20th July 1872. 

Present : 

The Hon'ble Sir Richard Couch, Ki , Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Execution-sale^ Refugal to pay Proceeds^' 
Proceedings. 

Case No. 107 of 1872, 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Patna^ 
dated the 6th January 1872. 

Ehajah Mahomed Hossein Khan (Judgment- 
debtor) Appellant^ 

versus 

Syud Lootf Ali Khan (Decree-holder) 
Respondent. 

Mr, C. Gregory for Appellant. 

Moulvee Mahomed Yusoof for Respondent 

Where, by deeliniiifif to pay to the decroe-holder the 
proceeds of an execuuon-sale which has been confirmed, 
a Coart obliges him to take proceedings to satisfy the 
Court that there is no other possible claimant, such pro* 
ceedings must be considered as proceedings to enforce 
the decree and obtain satisfaction thereof. 

Couchy C,J. — Ip, after the confirmation of 
the sale on the 5th of January 1862, the 
decree-holder had hud nothing more to do 
but apply to the Court to have the money 
paid to him, and the money would, as a 
matter of course, have been paid, we do not 
see that his application to have the money 
paid can be taken to be a proceeding which 
would save the operation of the law of limit- 
ation. But the present case is of a different 
character. It appears now that the decree- 
holder could not, upon confirmation of the 
sale, as a matter of course, have obtained the 
money. There had been a notice to the 
Court of the existence of another decree 
which the Court might be called upon to 
execute, and it is clear that for a consider- 
able time the Court declined to pay the 
money out to the decree-holder ; and before 
it would do so, it required that it should be 
satisfied that there was no other person who 
might have a claim to a portion of the money. 

The proceedings which the decree-holder 
was oblii;ed to take in order to get that 
matter determined, and to induce the Couit 
to order the money to be paid to him, mu^t 
be considered as a proceeding by liim to 
enforce his decree and to obtain satisfaction 
of it. Therefore, that clearly being within the 
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period of three years before the time when 
he made the subsequent application to enforce 
the decree, the present proceeding cannot be 
held to be barred by the law of limitauon. 

The appeal must be dismissed with costs, 
pleader's fees being fixed at two gold mohurs. 



The 12th September 1872. 
Present: 

The Hon'ble Sir Richard Couch, Ki., Chief 
Justice^ and the Hon'ble W. Ainslie, 
Judge. 

Landlord and Tenant-'Renis — Attachment, 

In the matter of 

Pritun Koormee and others. Petitioners^ 

t>ersus 

Edil Singh, Opposite Party^ 

Mr. R. T. Allan for Petitioners. 

Mr, C. Gregory for Opposite Party. 

A landlord may have a right to receive a share of the 
produce as rent, and if the share is not made over, to 
compel it to be done or to recover damages ; but the pro- 
perty in the crops is in the ryot until transferred by some 
act of his own. It is illegal for the landlord to attach every 
thing in the possession of the ryot which he considers 
may be liable to satisfy the rent ; all that he can do by 
way of attachment is to treat the rent as a debt due 
from the ryot to the landlord and to attach it as such. 

Conchy CJ, — It appears upon the pro- 
ceedings of the decree-holder und the state- 
ments wliich he filed in answer to the object- 
or that this property was not liable to attach- 
ment and could not be attached in the way 
in which it was. The landlord had a right, 
it may be, to receive a shore of the produce 
as rent, and if that wns not handed over to 
him he might have power by law to compel 
it to be done or to recover from the ryot 
damages for not doing it. But the property 
in the crops is in the ryot until he has trans- 
ferred it by some act of his own to the landlord 
in payment of the rent. Up to that time all 
that the landlord has is a right, by the con- 
tract of tenancy, to insiet on this being done. 
It seems upon the decree-holder's own state- 
ment that it had not been done at the time 
of the attachment. We think it is very 
clear that what he did was to attach every 
thing which was in the possession of the 
ryot and which he considered might be liable 
to satisfy the rent. He speaks of it in his 
answer to the claim as property which was 
pledged for the payment of the rent. The 
attachment was illegal. All that could have 



been done by way of attachment was to treat 
the rent as a debt due from the ryot to the 
landlord, and to attach it as such. The pre- 
sent proceedings are irregular, and as the 
case has come before us in the exercise of 
the superintending power of the Court, we 
cannot allow them to stand. We set aside 
the attachment. 

We think that in the two roles upon 
which the opposite party has appeared (338 
and 423) the petitioner should have his costs 
including pleader's fees, they being fixed at 
Rs. 16 in each case, and that in the remain- 
ing cases he will have the costs except the 
pleader's fee. 



The 12th September 1872. 

Present : 

The Hon'ble Sir Rrchar<l Couch, if*., Chief 
Justice^ and the Hon'ble W. Ainslie,^ 
Judge. 

Misjoinder of Causes-^ Decree ^Appeal-^Reviev 
— Jurisdiction, 

Case No. 75 of 1872. 

Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the nth November 1871, modifying an 
order of the Subordinate Judge of that 
district, dated the ISth May 1871. 

Mussamut Pegoo Jan and another (Decree- 
holders) Appellants^ 

versus 

Mullick Waizooddeen and others (Judgment* 
debtors) Respondents, 

Moonshee Mahomed Yusoof for Appellants. 

Mr, R, E, Twidale for Respondents. 

In a suit in which several defendants were joined, to 
set aside alienations made at different times and to differ- 
ent persons, plaintiff succeeded in the first Court partly, 
and on appeal wholly, and obtained a decree onlering 
the alienated property to be restored to him. Then the 
defendants, their interests being separate, broughtsepar- 
ate special appeals, which were dismissed. After this, 
two of them ap[)lied for a review, and the decrees were 
modified (a portion of the claim being declared barred 
by limitation), but on a ground not applicable to ail the 
defendants : 

Hbld that, if these decrees were separate decrees io 
each appeal, the High Court had no power to modify the 
decrees in which there was no application for review, and 
which therefore remained in force, and should be executed. 

Couch, C.J, — The plaintiff in thisesuit 
appears, ns the Judge says, to have unnces- 
sarlly (certainly not wisely) joined in his suit 
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several defendants against whom there were 
different causes of action. The alienations 
which he sought to have set aside were mnde 
at different times and to diflerent persons. In 
this case that has been done which the late 
Chief Justice spoke very strongly against in 
the cose reported in VIII Weekly Reporter, 
pa^e 60. 

The plaintiff succeeded in the first Court 
partly, and on appeal he succeeded wholly, 
and obtained a decree setting aside the alien- 
ations which he objected to, ordering the 
property to be restored to him. 

Then the four defendants brought separate 
special appeals. This they might do, their 
interests being separate, and it might be that 
the case as to each of them was diflferent 
from that as to the others. Upon these 
special appeals, the plaintiff was also, in the 
first instance, successful, and the appeals 
were dismissed. 

Then it appears that two of the defendants 
applied for a review, and the Court upon 
that modified the decrees which had been 
before made. It held that a portion of the 
claim was barred by the law of limitation, 
because more than three years had passed since 
the plaintiff obtained his majority, and the 
last alienation was in 1 849, — more than twelve 
years before the institution of the suit. The 
decrees therefore declared that the plaintiff^s 
suit as regards the property claimed by in- 
heritance was barred, and the suit as regards 
such property was dismissed. 

It appears from the judgment, which is now 
appenied against, that the ground upon 
which the decrees in the special appeals were 
BO modified is not applicable to all the defend- 
ants, because the Judge, speaking of an 
application by the plaintiff for a review of 
that decision, says—" the effect of the order of 
** the High Court would have been better 
'' stated in the interests of the plaintiff if, as 
** it has now been shown to me, it had been 
'* shown to the High Court that the aliena- 
** lions in favor of other parties had been 
" made less than twelve years previously, that 
** they therefore did not fall within the rule 
•*of limitation." The plaintiff, as the Judge 
said, has in reality suffered from the way in 
which he has mixed up the claims against 
the several defendants. 

That being so, it certainly would not be 
just or proper, if the language of the decree 
of the High Court on the review is ambi- 
gQOus, to put a construction upon it which 
would bar the plaintiff as to the two defend- 
ants who did not apply for a review, and in 
whose special appeals the decree originally 



passed remains in force. We think that the 
Court, if these are to be treated as separate 
decrees in each appeal, had not power to 
modify the decree in the appeals in which 
there was no application for a review. The 
only way in which it seems to us the con- 
struction which the respondent now contends 
for can be put upon the decree is this, that 
the High Court having, on the application of 
one of the parties for a review, got the case 
again before it, would deal with it in the 
same way as it would originally upon the 
appeal, and the ground upon which an alter- 
ation of the decree was asked for was one 
which was common to all the defendants, it 
might be proper that the decree should be 
modified as regards every defendant. 

But that is not the case here. We think, 
therefore, that we ought not to put the con- 
struction upon the words of the decree which 
would make the plaintiff barred by the law 
of limitation as to all the defendants — those 
who did not apply for a review as well as 
those who did. Both the Lower Courts ap- 
pear to us to have put much too strict a 
construction upon the decree as altered. 
Their orders must be set aside, and they must 
be directed to restore the case to the file and 
proceed to execute the decree in accordance 
with the view which this Court has taken. 

We think that the costs of this appeal 
ought to be paid by Luteefoonissa and Waiz- 
ooddeen : the other respondents will pay 
their own costs. 



The 12th September 1872. 

Present : 

The Hon'ble W. Markby and F, A. Glover, 
Judges. 

Landlord and Tenant— ForfeiturS'^Khas 
Possession, 

Application for the admission of a special 
appeal from a decision passed by the 
Additional Subordinate Judge of Chitta* 
gong, dated the \st June 1872, modifying 
a decision of the Moonsiff of Raojan^ 
dated the 7th February 1871. 

Doorga Kripa Roy (Plaintiff) Appellant^ 

versus 

Sree Janoo Lathak and others (Defendants) 
Respondents. 

Baboo Bussunt Coomar Bose for Appellant* 

No one for Respondents. 
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The fact of a tenant having stated in a former suit that 
ne had a good title as against a person alleging himself 
to be the assignee of the original landlord, does not 
constitute a forfeiture of the tenure in favor of the 
landlord or warrant a suit by the landlord for khas 
possession. 

Markbtfy J. — The only ground taken in 
this case is the third ground contained in the 
memorandum of appeal, viz,^ .''that the 
defendant having denied your petitioner's 
title in the suit for a kubooleut, your petitioner 
is entitled to a decree for khas possession." 

That assumes that there was a tenure 
granted to the defendant. The ground upon 
which this suit is based is, that there is a 
forfeiture of the tenure on account of what 
took place in a former suit. All that hap* 
pened in the former suit was, that the tenant, 
as against the person who alleged himself to 
be the assignee of the original landlord, and 
to whom he had not attorned or acknowledged 
as his landlord, stated that he had a good 
title as against him. No authority has been 
shown that that constitutes a forfeiture. 

The applicatioi^ is refused. 



The 12th September 1872. 

Present : 

The Hon'ble W. Markby and F. A. Glover, 
Judges, 

Act XIV of 1859 s. 15— Jurisdiction^Act IV 
(B. C.) 1870 «. 11— Co/fector'« P6v)trs, 

In the matter of 
Kalee Doss Boy, Petitioner. 

Baboo Obhoy Chum Bose for Petitioner. 

Case. — H. R., a Hindoo, died intestate, leaving two sons, 
^. C. R. and R^ D. R., his heirs and representatives. 
W. C. R. and K. D. R. continued joint for some 
time, when W. C. R. died intestate, leaving a widow 
and two minor sons. The widow, as mother and guardian, 
managed the property jointly with K. D. R. Subse- 
quently the estate and effects of the minors were, by an 
order of the Civil Court, made on a petition by the 
widow, vested in the Collector, who appointed one S. as 
manager thereof under Act XL of 1858. S. then brought 
a suit against K. D. R. in the Court of ^he Subordinate 
Judge, and obtained a decree under Act XIV of 1859 s. 
15. K. D. R. then ai>plied to the Hi^h Court to set aside 
this decree as made without jurisdiction: 
' Hbld that, supposing there was no diflScultv as to the 
authority to bring the suit, the Subordinate Judge had 
full jurisdiction in the matter. 

As the High Court was not prepared to say that, under 
Act IV of 1870 (B. C. ) s. 11, the Collector had not power 
to give authority to the manager to bring the suit, and 
as the objection on this score was technical, and no sub- 
stantial injury had been done, it refused to interfere. 

Markby, /.—I do not think we ought to 
interfere in this case. I think there is no 
ground whatever for supposing that any 
substantial injury has been done to the 



applicant. He says thaf, in consequence of 
tliis decision that he complains of as having 
been passed without jurisdiction, he is to be 
plaintitf in the suit which he will have to 
bring to recover possession. But the ques- 
tion whether or no the proceedings were 
authorized by the Court of Wards cannot 
alter the facts of the case ; and upon the 
facts of the case it has been found that the 
applicant was not in possession, and so he is 
only put into the position in which he ought 
to be. The Subordinate Judge who made 
this order had full jurisdiction in the matter 
supposing that there was no difficulty i^bout 
the authority to bring the suit, and he has 
found as a fact, which we must assume he 
has found correctly, that the applicant had 
wrongfully dispossessed his opponent. 
Therefore, upon the merits of the case, he is 
exactly in the position that he ought to be, 
viz., that he should be the plaintiff in the suit. 
Besides that, the point upon which we are 
asked to interfere is one of a very technical 
kind, namely, that the authority given by 
the Collector was not sufficient. I do not 
wish to express any opinion on this matter; 
but I am by no means prepared to say tiiat, 
under Section 11 Act IV of 1870, B. C, 
this was not a duty of the kind which the 
Collector had power to perform. 

Looking, therefore, to the fact that no sub- 
stantial injury has been done and to the 
nature of the objection, we think we ought 
not to grant the rule. 

The application is refused. 

Glover^ J. — I am of the same opinion. 



The 12th September 1872. 
Present : 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges, 

. Partnership-^Limitation — Act XIV of 1859 
8, 1 els, 9 and 16, and s, 8. 

Case No. 70 of 1872. 

Regular Appeal from a decision passed by 
the First Subordinate Judge of Rooghlyt 
dated the \2th March 1872. 

Donald McCorkindale (one of the 
Defendants) Appellant^ 

versus 

Edward Young (Plaintiff) and another 
(Defendant) Respondents^ 
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Mr. Mursden for Appellant. 

Mr, Ling ham and Bdbdo Kdrhala Kant 
Sen for Reapondebts. 

Plaintiff was in the serrice of the principal defendant 
(C), who was carrying on a partnership business with 
another as founders and engineers. Dorinp^ such ser- 
vice, plaintiff, C, and a third party entered into a joint 
adventure or partnership, with respect to the pqrchase, 
employment, and sale of a steam tug, — the pront or loss 
to be shared eqnally,^it being arranged that C should 
retain in his hands plaintiff's monthly salary and appro- 
priate so mnch as might be necessary to plaintiff's share 
of the expenses. After sale of ' the tug the account was 
nade up, showing a separate loss to each partner of 
Bs. 2,841, and was allowed and approved by each some- 
time prior to 29th July 1868. On the date last men- 
tioned, plaintiff signed an account between himself and 
G, in which a balance was struck in plaintLflPs favor, and 
immediate^ reduced by payment of a part to Rs. 4,054. 
On the same date, C instructed his clerk to write to 
plaintiff claiming to deduct board and lodging expenses, 
and on dOth Jnly 1868 plaintiff replied refusing to allow 
the deduction. A farther portion of the balance, was 
afterwards paid by C. On the 31 st July 1871, plaintiff 
instituted a suit against C and the third partner, framing 
his claim as if it were in the nature of a partnezship 
demand. 

Held that, on the 29th July 1868, when plaintiff 
aimed the account, and a balance had been struck, 
all partnership transactions had ceased between the 
parties, and that he was entitled to sue C for the balance 
of all salary and moneys in C*s hands; but that his claim 
was • not a partnership demand to be regulated by 
Act XIV of 1869 8. 1 cL 16. 

Hkld that the accounts did not fall within s. 8 
of the same Act, but that the case was governed by 
s. 1 el. 9, under which the claim was barred by Umifi- 
Ation. 

Pontifex, J. — The plaintiff and principal 
defendnnt in this case were employed as en- 
gineers on bonrd the steam ship Clan Alpine 
belonging to Messrs. Jardine & Co. 

The defendant, McCorkindnle, while on 
each service, carried on, in partnership with 
a Mr. Unsworth, at Seebpore, a business 
as enginners and founders. Upon Mr. 
Unsworth's death in 1865, McCorkimlaie 
left the Clan Alpine and entered upon the 
personal maongement of the business at 
Seebpore, which he thenceforward carried 
on for his own benefit, subject only to the 
claim of Mrs. Unsworth as the representative 
of his deceased partner. 

On the 15th of March 1866. the plaintiff 
left the Clan Alpine, and entered the service 
of McCorkindale according to his own 
account as * foreman,* but according to 
McCorkindale's account as * assistant.' 

The plaintiff swears that McCorkindale 
contracted to pay him as wages '* a salary as 
good as that of any chief engineer in 
Jardine's service." In the present suit he has 
claimed for salary at Rs. 500 per men* 
sem, with board and lodging. That amount 
seems to have been arrived at not so mnch 
from the rate of pay in Jardine's service, 



as from an entry in McCorkindale's books 
which charges the account between McCorkin- 
dale and Mrs. Unsworth with the pay- 
ment of a salary to the plaintiff at the rate 
of 6s. 500 per mensem for four months, 
and which is relied on by the plaintiff as an 
admission binding on McCorkindale. 

McCorkindale, on the other hand, refers to 
entries in the books kept by him after settle- 
ment with Mrs. Unsworth in which the 
plaintiff^s salary is, during the whole period 
of his service, entered at R?. 300 per mensem. 

For the decision of this case it will not be 
necessary for us to determine what was the 
original iirrnngement between the parties ; 
for whatever might be the amount of salary, 
the whole of it became due more than three 
years before the institution of the present 
suit 

During his period of service with McCork- 
indale, the plai<itiff, McCorkindale, and a 
person named Walker entered into a joint 
adventure or partnership with respect to the 
purchase, employment, and sale of a steam 
tug called the John Bull, That vessel was 
purchased in April 1866 and sold in Decem- 
ber 1866. It is admitted that the thr^e co- 
adventurers were to take upon themselves 
the profit or loss of the adventure in equal 
shares. 

After the sale of the John Bull, and so 
fiir as can be discovered from the evidence, 
about the end of 1867, the account of the 
John Bull was made up by a Mr. Pittar* 
That account appears at page 4 of the 
printed book. It do6s not pretend to show 
the amount contributed by any of the parties 
to the joint adventure, but is simply an 
account of profit and loss on the ship from 
the time of purchase to the time of sale, and 
it shows a total loss in the adventure of, in 
round numbers, Rs. 7,032, and the separate 
loss of each partner in the adventure as 
Rs. 2.341. 

This statement of account was submitted 
to the plaintiff and the defendants McCorkin- 
dale and Walker, and was allowed and ap- 
proved by each of them, at all events, some 
time pribr to the 29th of July 1868. 

The plaintiff's case is that he arranged 
with McCorkindale that the latter should 
retain in his hands the monthly salary of the 
plaintiff, and appropriate and apply so much 
as might be necessary to the plaintiff's one- 
third share in the expenses of the steam 
tug. 

Assuming that this was the real arrange- 
ment between the parties, it is clear that the 
partnership transaction with respect to the 
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ptenm tug closed with its sale in December 
1866, nnd tliat from the time the account at 
page 4 was accepted by tbe parties as cor- 
rect and finnl, the plaintiff immediately be- 
cnme entitled to demand from the defendant 
McCorkiudole the whole amount of his 
wages and any other moneys in McCork- 
indale's hands belonging to him, after de- 
ducting Rs. 2,341-15-2, the plaintiff's share 
of the loss shown by the account at page 4. 

The plaintiff left McCorkindale*8 service 
on tbe 16th of May 1868. 

It is admitted by the plaintiff that, on the 
29ih of July 1868, he signed an account be- 
tween himself and McCorkindale in which, 
after being debited with the Rs. 2,341-15-2, 
and being credited with, among other items, 
his wages at the rate of Rs. 300 per men- 
sem, a balance of Rs. 5,054 was struck 
in plaintiff's favor, which was reduced to 
Rs. 4,054 by the payment on the same day 
of Rs. 1,000 by cheque. 

We are of opinion that the signature by 
the plaintiff to that account shows that, at 
the date thereof, he ackuowledged that the 
partnership transaction with respect to the 
John Bull had come to an end, and that a 
final balance with respect thereto had been 
struck. Subject therefore to the payment of 
the Rs. 2,341-15-2, his share of the loss, 
the plaintiff was entitled, on tbe 29th July 
1868, to sue McCorkindale for the balance 
of all salary and moneys of the plaintiff then 
in McCoi kindale*s hands. 

On the same 29th of July, the defendant 
McCorkindale instructed his head clerk to 
write to the plaintiff claiming to deduct 
Rs. 1,300, on account of the plaintiff's 
board and lodgin*; expenses, from the balance 
of Rs. 5,054 appearing on the account 
which had been signed by the plaintiff, and 
sent an amended account in which such de- 
duction was accordingly made. 

In answer to such amended account and 
letter, the plaintiff, on the 30th July 1868, 
wrote to McCorkindale refusing to allow the 
deduction of anything for his mess expenses, 
alleging that his salary was to be Rs. 
300 per mensem at the least, and insisting 
that McCorkindale should pay him the 
balance appearing on the account signed by 
the plaintiff as before stated, after deducting 
the Rs. 1.000 already paid. 

It would seem from the evidence that not 
more than Rs. 1,000 of such balance of 
Rs. 4,054 has since been paid by McCork- 
indale to the plaintiff, and the plaintiff, on 
the 31st July 1871, or more than three years 
after the date of the account signed by him, 



instituted the suit in which this appeal has 
arisen. 

In order to prevent the plea of limitation, 
the plaintiff has endeavoured to frame his 
claim against McCorkindale as if it was in 
the nature of a partnership demand, and as 
if the partnership accounts between himself, 
McCorkindale, and Walker were still open. 
He has accordingly made both McCorkin- 
dale and Walker defendants to his suit, and 
has prayed that accounts may be taken with 
respect to the steam tug. 

The defendant McCorkindale, in his 
written statement, pleaded that the plaintiff's 
demand was barred by limitation. 

The Subordinate Judge appears to have 
overruled the objection as to limitation, on 
the ground that the case fell within Section 8 
of Act XIV of 1859 as a suit for a balance 
of account current between merchants, and 
on the merits he decided that a considerable 
sum was due from McCorkindale to the 
plaintiff. 

Against that decision McCorkindale has 
appealed, and has again raised the question of 
limitation. 

The respondent's Counsel has argued that 
limitation do'S not apply, because the case 
is one of partnership account, and therefore 
falls under Clause 16 Section 1 Act XIV 
of 1859 ; or that at all events it falls within 
Section 8 of the same Act which would 
prevent limitation commpucing to run until 
the close of the year 1868; and furtlier 
that, inasmuch as McCorkindale has sworn 
that he, at sometime before the commence- 
ment of the suit, sent the plaintiff another 
account signed by himself (a copy of which 
is filed with McCorkindale*s written state- 
ment), in which entries of subsequent pay- 
ments bearing date in September and No- 
vember 1868 appear, such account must bo 
taken as an admission by McCorkindale 
within three years of the institution of ibe 
suit. 

With respect to the last ground, we tbiak 
that even if the account last referred to bad 
been sent by McCorkindale (and the plain- 
tiff demurs having ever received it), it 
cannot be relied on as an acknowledgmeat 
by McCorkindale to stop limitation, as it in 
fact is an account which states a balance as 
due from the plaintiff to McCorkindale, and 
cannot therefore be considered either as a 
written engagement to pay, or an admiaeioa 
that a debt was due to the plaintiff. 

It is with considerable reluctance tbat we 
find ourselves obliged to hold that the plain- 
tiff's suit is barred by limitatiou* 
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We are of opinioa thaf, at all eventSy on 
the 29th July 1868, all partnership transne- 
tions between the pai'ties had ceased, and 
tliat a final balance of such mutters had been 
struck and agreed on ; nnd that therefore, on 
that day, the plaintiflTs demand against 
McCorkindnle wns iiota partnership demand 
to be regulated by Clause 16 Section 1 
Aot XIV of 1859. 

We are clearly of opinion that the accounts 
do not fall within Section 8 of the Fame 
Act ; and we think the cnse is governed by 
Clause 9 Section 1 of the A(*t, and that as 
the plaintiff's suit was not instituted until 
the 31 St July 1871, his claim against McCork- 
indale was barred, and hia suit ought there- 
fore to have been dismissed with costs. 

We, therefore, reverse the decree of the 
Subordinate Judge, and dismiss the plaintiff's 
suit with costs both in this Court and the 
Court below. 



The 12th September 1872. 
Present : 

The Hon'ble W. Markby and F. A. Glover, 
Judges. 

" Talook^'-'Questions of Fact^Estoppel 

Case No. 62 of 1872. 

Regular Appeal from a decision passed 
by the Subordinate Judge of Tipperahy 
dated the 2\st December 1871. 

Khajft Asanoollah (Defendant) Appellant, 

versus 

Kalee Mohun Mook<TJee nnd another 
(Plaintiffs) Respondents. 

Messrs, J. T. Woodroffe and R. E. Twidale 
and Baboo Chunder Madhub Ghose for 
Appellant. 

Baboos Hem Chunder Banerjee and Bykunt 
Nath Doss for Respondents. 

Where the word "talook" occurs without any sort of 
qualification and restrictioUf it refers primd fade to a 
hereditary interest. 

No P*riv7 Council decision is a binding authority on a 
qaestion of fact^ as the decision of one Court cannot; 
bind another on such a question between other parties. ;, 

Qtuere. — Is an investigation of the title of a talook(^r 
commenced in the Kevenue Court, and either decided 
there or carrie<l up in appeal to the Civil Court, a bar 
to a suit by the talookdar to recover possession .and 
mesne profit's ? 

Markby, J, — This was a suit to recover 
possession and mesne profits of 12 annas of 
what the plaintiff describes as a putnee talook 
iu certain mouzalis, to which he alleges he 



is entitled under a grant which was originally 
made to persons from whom he claims by 
the zemindar. 

The defendants rested their defence on 
several grounds, and those which have been 
raised for our consideration are :— 

First, — Whether the zemindar did create 
any such talook. 

Secondly. — Whether, if it was so created, 
it had not been cancelled. 

TAtrc//y.— Whether the right of one Tara- 
natb, to whom it was alleged this putnee 
had passed by inheritance, had been sold to 
Rnmgutty, and again sold by Ramgutty to 
the plaintiff's brother. 

Fourthly. — Whether the suit is barred by 
the decision which took place with reference 
to this property in the Revenue Court under 
Act X of 1859. 

And, lastly, whether anything should be 
allowed for mesne profits in case the plaintiff 
should recover possession. 

It is not necessary to trace exactly the 
title of the plaintiff. The only ground upon 
which that title is disputed, supposing the 
talook to be hereditary, and not to have beeok 
cancelled, is that it did not pass by 8ucces-« 
sive sales from Taranath, through the peridli^ 
named Kalee Kristo, to the plaintiffs; and 
we may dispose of this question at once, 
because as the Subordinate Judge say^'^'thSl,'^ 
if Tarnnath's right and interest in the'^'Iobk? 
had not b^en parted with before Ra'tn^utty' 
bought it, and Ramgutiy did buy it tihd'^ell 
it to the person from whom th^ ^plaintiffs 
claim, then there would be no furth%*^ ques- 
tion as to what other proceeding' tTk ere was 
with reference to this property.' ' The Sub- 
ordinate Judge finds as a mattd^'br^fact upon 
the evidence, and which is dhcdntrudicted, 
that the property di<l so pass,' *and no reason 
has been shown to us why We should disturb 
that finding. ' / 

Then the next question to be considered 
is ns to what is the nature of that interest 
which the zeminrlar granted to the ancestor 
of Taranath. Now the document by which 
thaf; interest was created was not produced. 
I'llo not think any very satisfactory reason 
lias been given why it was not produced. 
But, on the other hand, I do not understand 
that any charge has been made against the 
plaintiffs that they attempted to conceal that • 
document. I do not think, therefore, that 
any ground has been made why we should 
presume that that document contained any- 
thing adverse to the plaintiffs. What we 
have to do is to ascertain, in the absence of 
that document, as wellas we can, what the 
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iiatare of the interest was which was created 
by it. 

la the first place, the interest, wherever it 
is referred to, is called a falook. In another 
case, heard l>efore Mr. Justice Glover and 
myself, we expressed the Oftinion that the 
word " talook" itself ratlier imported that the 
tenure was hereditary, and we |K>inted out 
tlmt Sir Williiira Mncnngliten, in t\ note to 
the cose of the Sudder Dewnnny Adawlut. 
reporred in the Volume for 1806, pnge 139, 
takes a distinction between a talook and a 
mowrosee ijarah, which (he says) though 
both hereditary, yet in other respects differ. 

Tliat view is confirmed by a prorision of 
the Legislature which has been pointed Ofn 
to me by Mr. Justice Glover in Section 16 
Act YlII of 1869, B. C, where ii is said 
that " no dependent talookdnr, or other 
^ person possessing a permanent trnnsfenibie 
'* interest in land intermediate between the 
" proprietor of an estate and the ryot, 
" &c. &c.'* That certainly imports that a 
talookdar does possess a permanent trnnsfer- 
abie interefst in land. The same wonls nw 
used in the corresponding Seciiou of Act X 
of 1859. 

It will not be necessary to say, nor do we 
say, that every talook must be an interest, 
permanent and transferable, and therefore 
hereditary, because it is quite clear from the 
terms of Regulation YIII of 1793 that there 
are tnlooks which differ very materially in 
character. But what we do say is that, 
where the word '* talook^ occurs without any 
sort of qunlificatiou and restriction, that that 
does prima facie refer to an hereditary in- 
terest. But in this case the question by no 
means rests there. Not only is there nowhere 
to be found anything which would lead us to 
suppose that this talook was in any wny 
restricted, but we find upon an enquiry held 
in July 1842, when Tarnniith put forwarl 
his rights, atid there wns a careful inquiry 
into those rights, that the result of that was 
that the Collector found that Taranath ag the 
heir of his father was entitled to a settle- 
ment. It being the business of the Collector 
so to do, he, on that occasion, enquired strict- 
ly into what the rights were. These cannot 
be treated as a mere careless expression of 
' opinion, because they were necessary to the 
purpose which the Ccdlector had at that time 
ill view, viz,, to ascertain what the rights of 
Tnranath were : and we find that not only 
the Collector uses that expression, hut he 
acted upon it, by raakiug a settlemeuc with 
him. 



We also find in the same document that 
he says, ^ that it nppears to me that tkislanil 
wns held by Taranath ns n putnee." He 
does not say that it was a patnee taloolt 
Probably that would not be an exact deserip- 
tron of the interest, hot by sayinsr that the 
lease was held ns a ptrtiiee it is implietl that 
the tennre is hereditary. 

I think from those declarations by tXte 
Government in an enquiry into what the 
nature of the interest was, and from the 
presumption arising out of the onlinary and 
general meaning of the word itself, there ««n 
be no doubt whnterer thnt the interest whi'jb 
thr.« person had wns of an hereditary character. 

Tlien comes the next im(>ortant quest r<m 
whether or no tiint iiitere$«t is still existing, 
or whether it has been cancelled by the acts 
of the Government. 

This is one of the capes in which the 6ot- 
emmeot had itself purchased at a sale for 
arrears of revenue. The property was put 
up to sale by auction in consequence of the 
zemindar having fallen into anears, ami tlie 
Government purchased it. Now there is a 
case which hail «:one up to the Privy Council,* 
very closely Connected with this : how closely 
it is connected it is not necessary to enquire^ 
but certainly it is so far connected with it 
that it relates to property which is a part of 
the same estate. Of course the qaesticin 
which 1 have to consider being euiirely a 
queetion of fact, no Privy Council decision 
would be a binding authority upon a question 
of fact. The decision of one Court can be 
no binding authority on another in a question 
of fact between other parties. Moreover, 
although the facts do agree very closely, 
there are some important distinctions. Never- 
theless, that decision is of the greatest import- 
ance in this case, as showing in exact terma 
the question which is to be considered in thb 
case. The question to be considered in this 
case is, as pointed out in that judgment, 
whether the Government has taken any clemr 
step for the purpose of declaring an avoid- 
ance or cancellation of the tetiure. 

We can also take the same position which 
was taken by the Privy Council in the former 
case : we may assume for the purposes of this 
decision that this was a tenure which the 
Government had a right to cancel. Tliere- 
fore, that question need not be discossed 
fur I her. 

Then we have to consider whether thai 
cancellation had taken place. 

Now, in the case before the Privy Coaneil, 

♦ 12 W. R., P. a, 24. 
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there was in evideDce a lettor from Mr. Col v in, 
nn officer of Govoniraeiu, wliicli ilie Privy 
Couacil tliouglit declMied the iiiteiuiuu of 
Govenimetat originally to be not to cancel 
lilts leitiire, unless circumstances so turned 
Out that it was necessary to do so ; and the 
question in that case, (herefore, was whether 
tiia Government had subsequeutly departed 
from tlint original intention. But this letter 
of Mr. Colvin is not upou the record in this 
case, and we have no knowledge whatever 
whfther that letter has any application to this 
case. 

The first important event in this cnso took 
place iu the year 1836, when a proclamntion 
Was issued to nil jiersons who claimed to have 
tiny interest in the settlement of the estat» 
to come in and state their claim. U(ion that 
(he talookdar sent his agent ; and the claim 
which he then made was that the tenure 
sitould be considered mokururee. That claim 
was disallowed : and the result of the pro- 
ceediug in 1836 was iu this case just as it 
was in the case of the Privy Council, an 
order (perhaps iu a little stronger terms) that 
the talook should be set aside and cancelled 
and this mokururee jummah cancelled. 

No doubt, if that proce"diu<r stood alone. 
it would be sotnewliat difficult to get over 
those veiy clear words. It is not necessary 
for us to say how this would be, becuuse, in 
this ca^e, as iu the Privy Council one, this pro- 
ceeding WHS followed by others that have a 
very material bearin<r in this case. The im- 
raedinte result of this proceeding was that 
the Government held the property themselves 
for some time. In 1839, they issned a notice 
iu which it was stated that, if the tenants did 
not appear, th-'ir non-appearance should be 
considered as a relinquishment of their tenure; 
nnd if the parties were willing to c<»me in 
and take a settlement at the petgunnah rate, 
twey would have a settlement for 20 year-^. 
Of course, as was pointed out by ilie Privy 
Council iu the case b 'fore them, these di- 
rections in tlift notice imply that the tenure 
was still subsisting. The plain i iff, or whoever 
was then the holder of the talook, did not 
appear upon that notice, and the result of 
that was that a temporaty settlement was 
made with a person named Gopeeuath, as in 
the other case a temporary settlement was 
made wiih Shaikh Aynooddeen. This 
brought in the talookdar, and then it was 
that that enquiry to>k place to which I have 
already alluded. It seems to me that that 
enquiry not only has an important bearing 
upou the point whether or no this talook 
was au hereditary one, but also upou the 



point as to whether or no this talook was 
cancelled. The Collector there recites the 
(ueviuus proceedings which had taken place ; 
and when reciting the proceeding of 1836 
where those words are used " the talook 
should be eancelled** he entirely iguoios 
that part of the transaction, and merely treats 
tliat as an investigation of the claim to hold 
the talook mokururee at a fixed rent. He 
sajs the result of that was that the tenant 
was not entitled so to hold. But he no- 
where treats that proceeding as having can- 
celled the talook. On the contrary, he sajrs 
most distinctly iu \he passage I have already 
reffiTed to that the applicant, as the heir of 
his father, was entitled to the settlement, and 
aocoi'dingly a temporary settlement was 
made for 20 years with Taranath. 

I think, under those circumstances, not- 
withstanding that there is no letter of Mr. 
Colvin in this case, there are other circum- 
siances stronger than those in the case before 
the Privy Council, and that we must hold 
that the Government had taken no clear 
steps for the purposes of cancelling the 
talook. 

The result, therefore, is, that there haviqg 
been a tenure of hereditary character which 
has never been cancelled, that tenure is still 
in existence, and has passed to the phiiutlff. 

Then the only other point for consider- 
ation is whether or no the suit is barred by 
the decision in the Act X case. Now, per- 
haps, it is not quite certain under the deci- 
sions of this Court what the effect of an 
investigation of' the title of the talookdar 
commenced in the Revenue Court, and either 
decided there or carried up in appeal to the 
Civil Court, would be. But it is not neces- 
saiy for us to consider that question in i\\U 
case, and we express no sort of opinion upon 
it. We come to the conclusion that, merely 
upon the decree which has been put in, and 
which is the only information we have of 
what took place before the Ctdlecior, there is 
not sufficient ground for excluding the par- 
ties from this suit : all that we know is tliat 
the suit was dismissed with costs, 

But as has beeu pointed out in another 
case connected wiih this estate*, decided by 
Mr. Justice Glover and Mr. Justice Mitver, 
it is quite possible that that dismissal of tiie 
suit by the Collector might have proceeded 
upon a ground quite independent of tliu 
merits of the case. The Collector would 
only have jurisdiction if the plaiutitif before 
him had been ousted by his superior hmd- 
lord. Aud as pointed out in that case, autl 
as is the fact iu this cose, before the suit 
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was brought in the Collector's Court, the 
20 years' settlement with Taranath had 
ceased, and the talookdar had in fact been 
put out of possession by a notice given by 
the Government to the ryots not to pay 
their rent to Taranath or to any one else, but 
to Government. The rights of all persous 
between the Government and the ryots were 
in fact at that time in suspense. And, there- 
fore, it is very difficult to see how the Col- 
lector could have had jurisdiction, because 
the person who ousted the tenants, if any 
body, was not the purchaser from Govern- 
ment, but the Government themselves ; and 
the act of the Government in giving that 
notice to the ryots could not be called an 
ouster or ejectment of the ryots by the 
zemindar. It was merely a notice given to 
the ryots how to deal with the property. 
But all that is necessary for us to say for 
the purposes of meeting this objection is that 
it is quite possible that the dismissal of the 
suit by the Collector nhould have proceeded 
upon this ground ; for, of course, to make 
that decision a bar to this suit it must be clear 
that it was given upon the merits of the 
case. I think, therefore, notwithstanding 
that decision, without going into the ques- 
tion of law as to the general effect of a suit 
commenced in the Revenue Court in which 
the title is adjudicated upon, we ought to 
hold that this suit is not barred. 

The only remaining question is as to the 
mesne profits. Under the circumstances, 
we suggested yesterday that it was not n 
case where full mesne profits ought to be 
assessed ; and the parties have acted with 
prudence by accepting our suggestion, which 
was that we should take the same course /is 
was taken by Mr. Justice Glover and Mr. 
Justice Milter in the case already referred 
to. Mr. Justice Glover there says : — 

" But under the circumstance.*', and to 
** avoid the necessity for a further and pro- 
" bably a very protracted enquiry, I think that 
" we might very properly asj-esa these mesne 
"profits at the rate of malikana, viz,y \2\ 
" per cent, allowed by the Government, wh^-n 
*' this land was held as a khas mehnl ; and I 
" tiiiok that, on thisunderstan<iiiig,theamouni 
" of this profit may he ascertained and made 
** over to the plaintifl"." 

I think that is a proper course to be taken 
in this case, and that is the way in which the 
decree should be drawn up. In other re- 
spects the decree of the Court below should 
be confirmed, except that the costs in the 
Court below should be calculated uf>on the 
value of the property and mesne profits as 



allowed by us, and not as claimed by the 
plaintiffs. 

Each party will bear his own costs in this 
Court. The case was a difficult one, and 
the appellant has shown no disposition to 
press his claims to an unreasonable extent 

Glover^ J, — I am of the same opinion. 



The 13th September 1872. 

Present: 

The Hon'ble W. Markby and F. A. Glover, 
Judges. 

Dehuttur Land — Service — Khas Possession, 

Application for the admission of a special 
appeal from a decision passed by the 
Judge of Chi/tagong, dated the 7th June 
1872, reversing a decision of the Moon%iff 
of that district^ dated the 8/ A February 
1872. 

Qopeenath Chowdhry and others (Pluintiflfs) 
Appellants^ 

versus 

Gooroo Dass Surma (Defendant) Respondent, 

Mr. J. 5. Rochfnrt for Appellants. 

No one for Respondent. 

WTiere land has been piven as debuttur land and tbe 
requisite service is not performed, all that the zemindar 
can do is to take steps to have the service performed ; 
he cannot recover it in a snit for khSs possession. 

Marhhy, J, — The plaint in this snit is 
drawn quite clearly for the purpose of recover- 
ing land, which the zeminder says he had 
cr ran ted for the performance of certain 
services, viz., worship of a certain idol. He 
seeks to recover khas possession of the land in 
consequence of that service not being per- 
formed. The only evidence that he has 
produced in the case points, not to that state 
of things at all, but to n different state of 
ihing$>, namely, that the land was given as 
dehuttur land. Now, if that is so, that does 
not give the zemindar any right to recover 
the land if the service is not performed. All 
that he can do is to take steps to have the 
services performed. He has not done that, 
and therefore he cannot recover in this suit, 
which is brought for a totally diflferent object. 

The application is refused. 
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The 13th September 1872. 

Present: 

The Hoii'ble Sir Richanl Couch, Kt^ Chief 
Justice^ and the Hoa'ble W. Aioslie, 
Judge, 

Grounds of Special Appeal-^ Error of Procedure 
— Omission to state Reasons, 

Case No. 336 of 1872. 

Special Appeal from a decision passed by 
the Officiating Judge of Gya^ dated the 
30//i September 1871, affirming a deci- 
sion of the Subordinate Judge of that 
district^ dated the 28/A January 1871. 

Doolee Chund and others (Defeudauts) 
Appellants, 

versus 

Mussamut Oomdn Be^ura (Plaiutiff) Re* 
spondent, 

Raboo Kalee Mohun Doss for Appellants. 

Mr. R. T, Allan fur Respoudent. 

A Lower Appellate Court's omission to give reasons 
cannot be considered a ground for special appeal when it 
ha^ not produced error or defect in the decision upon the 
merits. Where a L^wer Appellate Court has omitted to 
Btate reasons, and it appears to the High Court that 
reasons should have been stated, the proper course is to 
retain the case on special appeal, but to return the 
proceedings and require the omission to be supplied. 

Couch, C.,/.— Section 359 of Act VllI of 
1859 directs that the judgment shall contain 
the point or points for determination, the 
decision thereupon, and the reasons for the 
decision, and where the judgment does not 
contain them, it mnj be said that there is an 
error in the procedure. There is no error 
in the iuvestigatiou of the case or in the 
decision, as the case may be perfectly well 
decided, although the reasons are not stated 
in the judgment. We think we must sup- 
pose that the Judge has made up his mind 
bef*»re he proceeds to write hia judgment, 
at least before he finally writes it. 

Then is it a ground for a special appeal ? 
An error in the procedure is so when it may 
have produc d error or defect in the deci.^ion 
of the case upon th(3 merits. It dues not 
appear to us it can be held thtit the omission 
to give the reasons may have done this, and 
therefore we CMuuot consider it a ground for 
a special appeal and for reversing the decree 
and remanding the case for re-trinl. We 
cannot agree in those decisions in which that 
appears to have been done, and the pnrty 
oppeoUug to this Court has had a re-triul or 



re-hearing of the case simply because the 
Judge hos not in the first instance given 
the reasons for his decision. At the same 
time it is important that this Court should 
see what the reasons of the Appellate Court 
were, so that it may be able to decide whe- 
ther there has been any substantial error in 
its decision : and in cases where it appears to 
this Court to he necessary that the A|>pelltite 
Court should fully state the reasons for the 
decision, the proper course, it seems to us, 
would be, not to rev^-rse the decree, but to 
require the Judge of the Appellate Court to 
state the reasons. The Court would retain 
the case in special appeal, but it would 
return the proceedings to the Lower Court and 
require the Judge to state the reasons. 
There may be castas where that conld not be 
done, in consequence jof the death of the 
Judi^e or of his removal : but where it can 
be done, that is the course which ought to be 
adopted. 

In the present case, when we consider 
the judgment which Mr. Allan has rend by 
which the Judge sent the case back to the 
first Court for certain matters to be inquired 
into, and read the judgment now appealed 
against by the light of the first judgment, 
we do not see any reason for being dissatis- 
fied with what the Judge has said. He 
seems to have considered the case, and he 
adopts the conclusions which had been come 
to by the first Court : he says that he consi- 
ders them to be correct. In this case, there- 
fore, we see no grouitd for even sending the 
case back and requiring him to state his 
reasons in detail, and, as we have said 
already, certainly no ground for reversing 
his decision. 

In regard to the other point, we have 
already expressed our opinion that the objec- 
tion cannot prevail. No authority has been 
produced to us for what was contended for 
on the part of the appellant. 

The appeal must be dismissed with costs. 

The 16tli September 1872. 

Present : 
The Hon'hle Sir Richard Couch, Kt., Chief 
Justice, and the Huu'ble W. Aiusliei 
Judge. 

Maintenance — Execution. 
Case No. 203 of 1872. 
Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 2Sth 
March 1872, reversing an order of the 
Subordinate Judge of that district, dated 
the 5th September 1871. 
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Rum Kullee Koer (Decree-holder) Appellani, 

versus 

The Court of W:irds, on behalf ofSUilvi Snn- 
kur Persliad, miuor (Judgineiit-debior) 
Respondent. 

Baboo Rughoohuns Sahoy for Appellant. 

Baboo Unnodn Per shad Banerjee for 
llospoudeiit. 

A decree against the proprietor of an estate for a 
Tnontbly maintenance, so long as it remains, creates a 
debt, payable out of the estate and Jiable to be met out 
of any portion passing to the son. If new circumstances 
arise requiring that the original allowance ou^ht not 
to be continued, the proper course would be to apply for 
a review to the Court winch made the decree. The pro- 
priety of the sum allowed cannot be questioned in exe- 
cution. 

Coucki CnJ. — As the case stnnds. it seems 
to U6 thut the order of the Ju^lge is wrong. 
There was n decree for the nppellout for 
16 rupees n moutli for mtiintenance ngahist 
the father of the miuor, and that decree was 
being executed when the application was 
n^ade by the Court of Wards to withdraw the 
attachment. Now, the decree, so long as it 
remained, created a debt pnynble by tiie 
i^ither. It is a debt payal>le out of his estate ; 
and if tiie sou had any property which came- 
from his father, ic would be liable to satisfy 
the decree. 

There might be circumstances in which it 
could be shown that the sum allowed for 
maintenance originally ought not to cuitinue 
to be allowed. It may be that in tbi^ case 
thrre are such circumstances, but we do not 
think that such matters can be gone into in 
the execution of the decree. As the Judge 
seems to have c )nsidered in this case, pro- 
bably, the proper course where a new state 
of things has arisen according (o which the 
sum is not a proper sum t<> be allowed for 
maintenance, would he to ttf*ply to the Court 
which made the decree for maintenance, ask- 
ing that it might be reviewed on the ground of 
the new circumstances which had arisen. 
Then the Court conld enquire whether it 
would be proper to continue lo allow the sum 
which had been originally fixed. 

That has not been done here. The Sub )r- 
dinnte Judge having in execution of the 
decree declared the pro ;»crty, which he found 
to be ancestral ar.d iu the hands of the minor, 
lialde to satisfy ihe decree, the Judge has 
taken upon himself to say that there ought 
to be an enquiry as to whether the sum 
allowed was a proper sum to be still allowed 
and for tne miuor to pay. Ue was wrong 



in this ; Ui* had no power to do it in these pro- 
ceedings. It may be, if tiiere is a proper 
case, that the CouK of Wards representing 
the minor is not without some remedy ; but 
the order of the Judge iu this case must be 
r-'vers'ed, and the order of the first Court 
will remain. The appelbiut will have his 
costs in this Court and in thi Lower Appellate 
Court. 



The 16th September 1872. 

Present : 

The Hon'ble W. Markhy and W. Ainslie, 
Judges, 

Exports Judgment-Act V III of 1859 *. 119— 
Charter Act s. 15. 

In the matter of 
S. J. Leslie, Petitioner^ 



The Land Mn tgage Bank of India, Limited, 
Opposite Party. 

The petitioner appeared in person. 

Mr, G. C. Paul for the Opposite Party. 

Act VIII of 1859 8. 119 gires no remedy to a defend- 
ant wlio has wilfully or carelessly failed to appear after 
dae service of sammons; and where a defendant failed 
to make out any right to a re-opening of the case ander 
that Section, he was not allowed the extraordinary 
remedy provided by s. 15 of the High Court's Act. 

Aiusliey J. — We held at the former hearing 
that the Judge had jurisdiction to ascertain 
the debt due by the petitioner to the Laud 
MortgMge Bank, and to make an order fur 
the sale of the mor- gaged proparty which is 
situated withiu the local liniits of the jurit^- 
diction of his Court, and t'> award the costs 
of the action to the plaintiff. We declitied 
to entertain the question whether the decree 
should be set aside iu part, ou the ground 
that there was nothing before us to enable ua 
to make any dechnation as to the extent to 
which such an order should operate. It is 
now said that the m.iterials necessary for 
distinguibhing the portion of the decree tbut 
ought to be set aside were and are before us, 
though at that time this fact was overlooked. 
Hut it does not follow that we must modify 
the decree because it is shown to us thut ii 
contains provisions whiili should not bnve 
been embodied in it. This is an application 
under Section 15 of the High Court's Act, 
asking us to proceed under the general power 
of superiuteudeuco thereby vested iii the 



Digitized by 



Google 



1872.] 



Civil 



THE WEKKLY REPOUTKR. RuUngS. 



475 



Court, witli a view to supplying to ilie peti- 
tioner ft remedy in lieu of tlint wliicli he lias 
lost by his own delibernte act. Under ordi- 
nary circumstances, the petitioner wouhl 
have been entitled to nn appeal against any 
decree made by tlie Judge in the suit, and on 
such appeal this C^urt would have had power 
to conHrm, reverse, or modify the decree of 
the Lower Court, and so to m«ke a proper 
decree in the suit. But Section 1 19 expressly 
enacts that ** no appeal shall lie from a judg- 
ment passed ex />ar/£ against a defendant who 
has not appeared," and then proceeds to 
provide a remedy for a defendant who can 
establish to the satisfnction of the Court 
either that the summons to him was not dniy 
served, or that he was prevented by suffi- 
cient cause from appearing when the suit 
was called on for heariuir, but it gives no 
remedy to a defendant who has wilfully or 
carelessly failed to appear after due service 
of summons. It has been found both by the 
Court b-low and by this Court that the peti- 
tioner failed to make out uny right to a re- 
opening of the case under Section 119, and 
that he has cousequnntly, by his own omission 
to atteutl to the summons, lost his right to 
appeal against the decree. We are now in 
effect asked lo restore to him the benefit of 
an appeal by dealing with tiio case under our 
general powers of superiniend-nco. We do 
not think we are called on to consider in a 
proceeding in this form what may be the 
conseqtiences of the Bank's taking further 
steps to realize the balance still due under 
the decree. The question is simply whi'ther 
we ought to give an extraordinary remedy to 
a defendant who has deliberately thrown 
away his ordinary remedy. We think we 
ought not to do so, an.l that the rule should 
be discharged with costs. 



The 16th September 1872. 

l\esent : 

The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 

Special Appeals "- New Rules-^ Right to Review. 

Case No. 263 of 1872. 

Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the \Zlh 
March 1^71, affirming a decision of the 
Subordinate Judge of that district, dated 
the 26th April IHIO. 



Joy Kouniar Duti Jha (Plaintiff) Appellant^ 

versus 

Esharee Nund Dutt Jha (Defendant) 
Respondent. 

Mr. J, T. Woodrofe and Baboos Rash 
Behnree Ghose and Woomesh Chunder 
Banerjee for Appellant. 

The Advocate- General BXii[ Baboos Jugga^ 
danund Maoherjee and Homesh Chunder 
Mitter for Resptmdent. 

The now rules which regulate the admission of special 
appeals do not and cannot take away au unsuccessful 
appliciint's right to apply for a review. 

Such applications may be made for the review of an 
order as well as of a decree. 

Kemp^ J, — A pheliminart objection has 
been made by the Advocate-General, who 
appears for the spf^cial respondent to the 
heating of this appeal. He contends, first, 
that an order rejecting an application for the 
admission of a special appeal is not open to 
review ; secondly, that, in the present case, 
the Court has reviewed its order without 
giving notice to his client. 

The original apftlicatiou for the admission 
of the special appeal was filed in proper 
time: it was rejected on an ex parte hearing 
on ihe 12ih July 1871. On this Mr. Money 
applied to the Court to re-consider its order, 
and the Court, after hearing Counsel and 
beinnr sntigficd that there was good and 
suflicieni rc'ison for so doing, on the 2nd 
December 1871 directed the application to 
be registered. 

Previous to the passing of the new rules, 
which regulate applications for the admission 
of a special appeal, parties could, as a 
matter of right, file a special appeal ; and in 
the event of their appeal being unsuccessful, 
they could apply for a review, and that 
too more than once. 

The new rules do not and cannot take 
away this rijrht, and we find that ihis Court 
has recognized such a right in cases where 
an application for the admission of a special 
app^^al has been rejected, — Weekly Reporter, 
Volume XVII, page 484. 

Then it is said that, under Section 376 of 
Act VIII of 1859, applications for review can 
only be made of a decree of a Court, but it 
has been held by a Divisional Bench that this 
Cotirt has power to review an order, 
— Weekly Reporter, Volume VII, page 79. 

Lastly, it was contended by the Advocate- 
General that, under Section 378 of Act VIII 
of 1859, no review of judgment can bo 
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granted without previous notice to the oppo- 
site party to enable him to appear and be 
heard in support of the decree of wbich a 
review is solicited. 

Now, in the case before the Court, there 
could be no opposite party. The first appli- 
cation for the admisi^ion of a special appetd 
was necessaiily ex parte^ as also whs the 
second application praying the Court to 
re-cousider its order rejeciing the first appli- 
cation. We overrule the preliminjiry objec- 
tion, and proccfd to try the special appenl. 

The plaintiff, specinl appellant, sued to 
recover his share of the profits of the temple 
of Bydonath, alleging that he is entitled to 
a \2g, 3r. \\k, share. The claim Is Tor the 
profits of the years 1273, 1274, and 1275. 

The siibstnntial defence of the principal 
defendant, who is the chief priest of the 
aforesaid templ^^, is that the plaintiff is not 
a co-sharer but a subordinate servant of the 
temple, and that the plaintiff has npver 
received or enjoyed any shar-^ of the profits ; 
that the plaintiff is only entitled to a salary 
at the rate of Rx. 30 per mensem. 

The defendant No. 1 having raised the 
plea of limitation, both Courts below have 
found on the evidence that the plaintiff is not 
a co-sharer but a subordinate servant, and that 
he never at any time enjoyed a share in 
the profits. His suit was dismissed as bar- 
red, as also upon the merits. We may here 
observe that those profits are what remains 
of the offerings of pilizrims to the shrine of 
Bydonath, after deiruying the expanses of 
the worsh'p of the idol and providing for 
the payment of the salaries of the servants 
of the temple. 

The main grounds of special appeal are : — 

\st, — That the defendant being a trustee, 
and in that capacity accountable to the plain- 
tiff for his share of the profits, the suit is 
not barred. 

2nd, — That the decision of the Judge on 
the point of limitation is not sufficient in 
law, inasmuch as there is no distinct find- 
ing as to what period of limitation is appli- 
cable to a suit of this description. 

3rrf. — That the plaintiff having been ad- 
mittedly in the enjoyment of a certain pay- 
ment within the statutory period, the suit is 
in time. 

Ath, — That the present suit being for the 
plaintifTs share of the collections for 1273, 
1274, and 1275, the cause of action arose at 
the end of each year, and the suit having been 
instituted on the 22nd of Bhadro 1276, the 
action is in time. 

Iq the application for re-consideration of 



the Court's order rejecting the application 
for the admission of the special appeal, the 
plaintiff added a new ground, namely, that 
the Judge had not considered the decision of 
the 7th June 1856 passed by the late Siiddtr 
Court in a suit to which the present defend- 
ant was a party, as well as other decisions on 
the record which, it is alleged, go to show 
that the plaintiff is a sharer, and as such enti- 
tled to partitdtmte in the profits, and further 
that, although the plaintiff is a mushrif, there 
are decisions to show that a mushrif is in 
receipt of a share in the profits of the temple, 
the chi^f priest being accountable to the 
mushrif for the same. 

On ihn first ground there has been a clear 
finding by both the Lower Courts that there 
u no evidence to prove that, in respect of 
(he subject-matter of suit, tlie defendant la 
liable as trustee to the plaintiff. 

Oil the second ground, we are of opinion 
that the decision of the Judge on the 
plea in bar is sufficient in law, fbr he finds 
that the plaintiff offered no reliable evidence 
of his ever at any time having received 
any phare cf the offerings of the temple. 

On the third ground, we can find no ad- 
mission of any enjoyment by the plaintiff of 
any share of the profits. 

On thn fourth ground, it was contended 
hy the learned Counsel for the speciol 
appellant that, as the profits depend apon the 
number of pilgrims visiting the shrine and 
the liberality of their offer iiigs, the amount 
of profits can only he ascertained at the end 
of each year, and therefore the plaintiff^s 
cause of action is a recurring one, dating from 
the close of each year of account. 

Even if this argument were yalid, the 
clear fin^ling of the Lower Court on the 
whole evidence that the plaintiff was not 
entitled to any share of the profits, and that 
he never at any time had enjoyed any portion 
of the profits, would prevent it arising. 

With reference to the last ground, we 
fiud that the decisions referred to were 
considered bv the first Court, whose judg- 
m* nt was affirmed by the Judge. In tlie 
first application for the admission of a 
special appeal, the ground that the Judge 
had not connidered these decisions was not 
taken. We have, however, referred to the 
decision of 1856 and o'her proceedinsrs on 
the record, and we do not find that the plain- 
tiff's status as a co-sharer, and his ri$;ht as 
such to enjoy any portion of the profits o£ 
the temple of Bydonath, have been estab- 
lished by that dtcision and proceedings. 

We dismiss the appeal with costs. 
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The 16th September 1872. 
Present : 

The Hon'ble F. B. Kerap and C. Pontifex, 
Judges. 

Act VIII of 1869 M. 22 and 5^^Act X of 
1859 M. 21 and 7S-^Arreari of Rent^JSjeci- 
tnent-' Cancellation of Lease. 

Case No. 252 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 27th September 1871, affirming 
a decision of the Sudder Moonsiff of 
that district J dated the l^th February 
1871. 

Shaikh Abdoor Buhman (Defendant) 
Appellant^ 

versus 

Digamburee Dossee (Plaintiff) Respondent, 

Baboo Bama Churn Banerjee for Appellant. 

Baboo Motee Lall Mookerjee for 

Respondent. 

Where a suit u brought both to recover arrears of 
rant and to eject the ryot, it falls under the purview of 
Act YIII of 1869 8. 52, and not within s. 22 ; and if 
decreed, the defendant is entitled to pay into Court, vrithin 
15 days from the date of decree, the arrear with 
interest and costs. 

Where the Lower Court's decree was altered to this 
effect by a decision of the High Court, the 15 days 
were held to date from the later decision. 

Act YllI of 1869 s. 52 (as answering to Act X of 1859 
8. 78) applies to cases in which it is sought to cancel 
a lease for non-payment of rent, as well as to all suits 
for ejectment. 

Kemp, J, — Wb think that the decision of the 
Subordinate Judge must be altered. In this 
case it is clear that the plaintiff having sued 
to eject and for recovery of an arrear of rent 
in the same action, his case falls within the 
purTiew of Section 52 of Act VIII of 1869, 
and not within Section 22 of that Act, as 
supposed by the Subordinate Judge. Section 
22 enacts ttint when on arrenr of rent remains 
due at the end of the yenr, the ryot shall be 
*' liable" to be ejected. Under that Section, 
the landholder could not sue both to recover 
the arrears of rent and for ejectment. The 
plaintiff having brought hie suit under Sec- 
tion 52, the defendant is entitled to pay into 
Court, within 15 days from the date of the 
decree, the amount of the arrear, together 
with interest and costs of suit. As we have 
thought proper to alter the decree of the 
Subordinate Judge, the 15 dny 8 allowed under 
Section 52 will date from the passing of this 



Court's decision, under the roling to be found 
in Marshall's Reports, page 471, in the case 
of Radhamohun Mundul. 

With reference to the question as to the 
non-applicAtion of Section 22 of the Act to a 
suit of this description, we may refer to a 
Full Bench Ruling published in Volume X, 
Weekly Reporter, page 12, in which it was 
held that Section 78 of Act X of 1859, which 
corresponds precisely with Section 52 of Act 
VIII of 1869, applies to all cases of suits 
for the ejectment of a ryot for non-payment of 
rent. The learned Judges in that case held 
that it applied not only to cases to eject a 
ryot under Section 21, corresponding with 
the present Section 22, but to all cases in 
which it is sought to eject a ryot or to cancel 
a lease for non-payment of rent, and that the 
words are general, — to all cases of suit for 
ejectment. 

The af>peal will, therefore, be allowed 
with costs of this Court only, and the case 
will be sent back to the Lower Court with 
directions that if the defendant do pay into 
Court the amount of the arreur specified in 
the decree, with interest and costs of the 
first hearing, within 15 days from the date 
of our decree, execution will be stayed. The 
record of the case will be sent down at once 
10 the Lower Court. 



The 16th September 1872. 

Present: 

The Hou'ble Sir Richard Couch, Knight^ 
Chief Justice, and the Hon'ble W. Aiuslie, 
Judge. 

Hindoo Law — Inheritance (unobstructed or liable 
to Obstruction J — Father's Power of Alienation, 

Case No. 62 of 1871. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 30th December 1870. 

Baboo Nuud Coomar Lall and another 
(Plaintiffs) Appellants, 

versus 

Moulvee Ruziooddeen Hossein and others 
( Defendants) Respondents. 

Baboo Unnoda Pershad Banerjee for 

Appellants. 

Mr. C. Gregory for Respondents. 
69 



Digitized by 



Google 



478 



Civil 



THE WEVKLT REPORTSB. Rulings [Vol. XVIII, 



A Mul eannot oontrol hit fathar*« power of aUao^lkm in 
respect of property the i accession to which is liable to 
obstmctioiif t. «., to the saccession to which there is tn 
impediment, and to which he may never succeed. The 
wealth of the father and paternal grandfather becomes 
the property of his sons or grandsons by virtue of birth, 
only in respect of property not liable to obstruction, and 
it is here only that the father's power of alienation is 
restricted 

Couchf C.J. — The plaiDtiffs in this suit are 
the 80Q8 of Laek Ram Lall, and the case in 
the plaint was that Laek Bnm Lall held a 
sbare in the recently settled Mehal Jehan- 
geerpore Mungarpal as ancestral property, 
two- thirds of which share was the share of 
the plaintiffs, and one-third the share of 
their father ; that in a suit brought hj the 
plaintiffs against Laek Ram and others, the 
Zillab Judge of £^atna decreed the disputed 
two-thirds to them, and on the 7th of May 
1869 the writ for delivery of possession was 
issued by that Court ; that subsequently on 
the application of the principal defendants 
who had purchased the right and interest of 
Laek Ram, the Judge passed an order giving 
possession to the principal defendants ; and 
the plaint prayed for possession of the two- 
thirds and mesne profits. 

The case of the principal defendants, 
Hurnkh Lall and others, was that the pro- 
perty in suit was brougiit to sale under a lien 
of a good and just debt of Mohesh Doss, and 
the share of the plaintiffs was sold, and 
further that the property in suit had not 
descended from ancestors. The suit was 
heard by the Subordinate Judge of Patna 
with two others of the same nature, and he 
found that the property in this suit was 
purchased by Laek Ram as manager for him- 
self and his sons, and was to be viewed in the 
light of ancestral property ; but holding that 
the sale, which was under a decree of the 
Court of Shahabad, was valid, he dismissed 
the suit with costs. In his judgment lie 
refers to the judgment in the suit, which is 
the subject of the appeal No. 41 of 1872, 
and we take that as part of the judgment in 
this suit. In that it appeared that, of the 
share of 2 annas Id, GJc held by Laek 
Ram, he directly inheiited from his fkther or 
grandfather 12^^., and the remainder he 
inherited collaterally from the widows of 
two of his brothers and of a nephew. Two 
questions were raised in the apf)eal : first, 
whether the sale of the plaintiff's share was 
justified and was binding on them ; secondly, 
whether, if it was not, the plaintiffs wete 
entitled to a decree in respect of the pro- 
perty which Laek Ram inherited collaterally. 
The plain ti& were not parties to the suit by 



Mohesh Doss under the decree in which the 
property was sold, and are not bound by it. 
It is, therefore, necessary for the defendants 
to show in this suit that the shares of the 
plaintiffs were liable to be sold under it. The 
money was lent by Mohesh Doss on three 
bonds dated the 1st of December 1862, the 
23rd of May 1863, and the 2nd of October 
1864, and the only witness examined in this 
suit was the writer of two of them, who 
said that Laek Ram told Mohesh Doss that, 
in order to meet expenses attending on his 
journey to Gya, where he was going to per- 
form some religious ceremony, he was oblig- 
ed to borrow. The first bond recites that 
the money, Rs. 1,200, was borrowed on ac- 
count of his personal necessity. The second 
and third contain similar statements. As 
the Subordinate Judge in his judgment in 
this suit appears to have introduced facts 
proved in the other suits, we will see what 
they were. The evidence is in tlie suit 
which is the subject of the appeal No. 42. 
The first witness for the defendant only 
proved that he had lent Rs. 600 to Laek 
Ram in Aughrau 1276. The second, a 
servant of Laek Ram, said that Mukbun 
Coomar lent Laek Ram money under several 
bonds ; he had borrowed money with (lie 
view to pay Government dues, liquidate 
Gooroo Pershad's debt, Shuffee Ehan*s debt, 
and for meeting expenses of law suits. A 
third, witness No. 5, said tliat Laek Ram bor- 
rowed money from Khooldeep Sahoy, why, he 
could not tell ; Laek Ram met legal expenses 
for conducting and defending law suits from 
his own funds and from funds borrowed ; 
that he expended Rs. 8 or 9,000 on the 
occasion of his daughter's marriage, a 
daughter by his first wife ; that the expendi- 
ture 00 the occasion of the plaintiff**s mar- 
riage was small. No. 8 said, Laek Bam bor- 
rowed several sums of money from Mukiiua 
Coomar in order to meet expenses attending 
the prosecution and defence of law suits and 
to pay Government dues; that he paid off 
Gooroo Pershad's debt (which has been 
decreed) and also Shuffee Khan*s from the 
sums borrowed ; that he borrowed Rs. 3,000 
from Essur Sahoy, which debt he paid off 
by horrowing money fiom Moulvee Abdool 
Luteef or Chowdluy Wahid Ali. This wit- 
ness, who was mnokhtar of Laek Ram, snid 
on cross-examination he did not remember 
what Laek Ram did actually with the specific 
sums that he borrowed of Mukhun. There 
was no evidence how or for ^ hat purpose 
the debts which were said to have been paid 
off with the borrowed money were contracted. 
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Ttie evi<ieiioe is aUogetber insufficient to 
establish a case in which a mortgage by a 
father of ancestral property would be binding 
on his sons. Tiie judgment of the Sub- 
ordinate Judge is mainly fbunded upon the 
assumption of facts of which there was no 
proof. It is, therefore, necessary to decide 
the second question whether the pininnffs 
are entitled to a decree in respect of the 
property which Laek Ram ihherited colla- 
terally. 

In the Mitakshara, Chapter 1, Section 1, 
Verse 3, heritage is said to be of tv?o sorts : 
iinol>8 true ted, or liable to obstruction. The 
wealth of the father or paternal grandfather 
becomes the property of his sons, or of his 
grandsons, in riglit of their being: his sons or 
grandsons, and that is an inheritance not liable 
to obstruction: — "But property devolves 
on parents (or uncles), brothers, and the 
rest upon the demise of the owner, if there be 
no male issue : and thus the actual existence 
of a son and the survival of the owner are 
impediments to the succession; and on their 
ceasing the property devolves on the succes- 
sor iu ric;ht of his heing uncle or brother. 
This is an inheritance sul»ject to obstruction. '* 
Verse 27 of the same Section, — which was 
murh rt-lied upon in the argument for the 
appellant, where he says :— *' Therefore, it is 
a settled point that property in the paternal 
or ancestral estate is by birth," — mnst be 
considered to refer to inheritance not liable to 
obstruction; what is described in Verse 3, as 
becoming the property of sons or grandsons, 
is ill rigiit of their bt-ing sons or grandsons. 
They do not by birth acquire a right in 
property to the succession to which l»y their 
father there is an imt'cdiment, and which 
he may Oever succeed to. Verse 33 
says : — **Iu respect of the right by birth 
to the estate, paternal or ancestral, we shall 
mention a distinction under a subsequ'^nt 
text." In Section 5, Verse 9, it is said : — 
•*So, likewise the grandson has a right of 
prohibition if his unseparated father is making 
s dooaiiou or a sale of effects inherited from 
Hie grandfather; but he has no right of 
inheritance if the effects were acquired by 
Hie father. On the contrary, he must 
acquiesce, becatise he is dependant.'' And 
Verae 10 is : — " Consequently, the difference 
ia this: although he have a right by birth in 
bis father's and in his grandfather's pro- 
perty, still, since he is dependant on his father 
in regard to the paternal estate, and sittce the 
father halm predominant interest, as it was 
acquired by himselT, the son must Acquiesce 
m iiie father's disposMl of his own acquired 



property; but since both have indiscriminate- 
ly a right in the grandfather's estate, the 
son has a power of interdiction if the father 
be dissipating the property." 

According to tiiese texts the restriction 
upon the father's power of alienation only 
applies to f he grandfather's property. Verses 
8 and II of the same Section confirm this, 
and 80 also does Verse 5 of Section 5. 

Doubts have been raised on this question 
by commentators, and the argnments on ea<'h 
pide are stated in Colebrooke's Digest, 
Volume II, Madras Edition, page 274, where 
the author is of opinion that the rule of equal 
dominion vested in father and son only aplies 
wh' re the property has regularly descended. 
Tiie state of the question is very well stated 
in West & Babler, Book II, Introduction, 
page XIX: — ''Ancestral proi»erty as amongst 
descendants comprises property transmitted 
in the direct male line from a common 
ancestor, and accretions to such propeny 
made with the aid of the inherited aucestrij 
estate. Thus in the case of a father, head of 
a family, property inherited from his father 
or grandfather is ancestral property, how- 
ever acquire<l by its previous possessors. On 
the other hand, property inherited by him 
from females, brotheis, or collaterals, or 
directly from a great-great-grandfather, 
appears to be subject to the same rules as if 
self-acquired. Ancestral property, in fact, may 
be said to be co-extensive with the objects of 
the apratibaudhaddya, or 'unobstructed in- 
heritance.' The view, here stated, agrees with 
that arrived at by Jagannathn, after a dis- 
cussion of the contrary doctrines held by other 
lawyers. This discnssion itself shows, how- 
ever, that there is much to be said on both 
sides, and the question must be regarded as 
one still in controversy." 

What appears to be the result of the text 
of the Mitakshara and tiie better opinion 
among commentators is supported by two deci- 
sions. In Rayadar Nullatambi Chetti, III 
Madras High Court Reports, 455, it was held 
that a suit l)y a son against his father to 
comf)el a division of immoveable property 
inherited by the latter from his paternal oousin 
could not be maintained. A»d in Jowahir 
Singh t;. Gnyan Sing, IV Agra High 
Court Reports, 78, it was held that a son 
cannot control his father's act in respect of a 
property the sucession to which is liable to 
obstruction; and it is only in resfiect of 
property not liable to obstruction that the 
wealth of the futher and grandfather becomes 
the property of his sons or gittndsons by 
?u tue of birth* 
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We concur io these decieioiis. The decree 
of the Court below must be reversed as to 
two-tliirds of 12^ dams of the property in 
suit, aud it must be decreed that tlie plaintiffs 
do recovei* two-thirds of 12 J dams of the 
property claimed in the phiiut with mesne 
profits and costs of suit in proportion. 

A similar <iecree will be made in tlie appeal 
No. 41 of 1872 between the same parties, 
where the property in suit is the mehal under 
the old settlemeutt and in appeal No. 42 of 
1872, where the suit was against another 
purchaser. 

Costs of the appeals to be borue by the 
parties in proportion. 



The 31 St July 1872. 
Present : 

Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Divorce a tfinculo — Limitation CXIVof\S59) — 
Affidavit— Examination hy Commission-' 
Evidence^ 

On Appeal from the Chief Court of the 
Punjaub, 

Lord William Hay 

versus 

Grordon, 

In an appeal brought by the co-respondent against a 
judgment of the Chief Court of the Punjaub, confirm- 
ing a judgment of the Additional Commissioner at 
Umballa, whereby the petitioner had obtained a dissolu- 
tion of his marriage with his wife, on the ground of her 
adultery with co-respondent, who had been ordered to 
pay the costs of the suit : 

Hbld that the provisions of the Statute of Limita- 
tions (XIY of 1859) did not apply to suits for divorce 
a vinculo. 

Held that it would have been desirable and proper 
for the Chief Court to have acceded to co-respondent's 
application for a commission to examine him, and that 
his general denial in his affidavit was not equivalent 
to what might have been a circumstantial denial or 
explanation of the facts alleged against him. 

Hkld that the statements of the respondent were not 
evidence against the co-respondent. 

Held that there was no sufficient evidence on which 
the decree could be supported, and the Privy Council 
reversed so much of it as was appealed against. 

This is an appeal brought by Lord Wil- 
liam Haj, the co-respondent, agaiust n judg- 
ment of the Chief Court of the Punjaub, 
confirroiug a judfrroent of the Additional 
Commissioner at Umballa, wherebj Colonel 
Gordon obtained a dissolution of his maniage 
with bis wi/ey ou the giouud oil* hei* adulter/ 



with Lord William Hay, and Lord William 
Hay was ordered to pay the costs of the 
suit. 

Before the year 1869, the Indian Coarts 
had only power to decree divorces a mensa 
et thoro. The power of the Court of Di- 
vorce in this country of granting divorces a 
vinculo was first introduced into India by 
Act IV of 1869, which enacts thnt, subject to 
its provision?, " the High and District Courts 
*' shall, in all suits and proceedings hereunder, 
** act and give relief on principles and rules 
'' which in the opinion of the said Courts are 
'^as nearly as may be conformable to the 
** principles and rules on which the Court for 
^ Divorce and Matrimonial Causes in Eng- 
** land for the time being acts and gives relief.** 
There is a power to make rules and regula- 
tions not inconsistent with the Act and the 
Code of Civil Procedure in India. But it 
would appear that no rules have been made, 
and therefore the principles nnd rules which 
obtain in the Divorce Court in this country 
are as nearly as may be to be applied in India. 
Power is given to District Judges in the first 
instance to hear divorce causes, bat their 
decrees are not final, or indeed operative at 
all, until confirmed by the decree of the High 
Court, which is empowered to direct 
further enquiry to be made, or additional 
evidence to be taken. 

In this case the High Court was the Chief 
Court of the Punjaub. 

The first question which has been raised is 
whether or not the Statute of Limitations is 
a bar to this suit ? It is argued that Uie 
cause of action arose in 1859 or 1860 when 
the acts of adultery are said to have been 
committed, or at all events in the year 1862, 
when Colonel Gordon says that the miscon* 
duct of his wife came to his knowledge. 
Act XIV of 1859, af^er prescribing parti- 
cular terms of limitation for certain actioDs, 
enacts that, with respect to nil suits and actions 
not before specifically provided for, the teroi 
of six years shall apply, that is, six years 
from the time when the cause of action 
accrued. Their Lordships are of opinion 
that the provisions of that Act do not apply 
to suits for divorce a vinculo^ which at the 
time when it passed were unknown in Indiiu 
They are confirmed in the view which they 
have taken of the intention of the Legislature 
by the Limitation Act which was passed last 
year (Act IX of 1871), which expressly 
enacts that its provisions shall not apply 
to suits under the Indian Divorce Act. 

The appellant further relied upon sob- 
stttutially two grounds : the first was %haLi 
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justice had not been done hitn in this suit, 
iQismach as he ought to have an opportUDity 
of being examined in this country by a 
commission ; and, secondly, thiit, upon the 
general merits of the case, the decree was 
wrong. 

With respect to the first question, the 
material facts appenr to be these. The 
tilleged adultery was in the years 1859 nnd 
1860. Tiie petitioner does not aver with 
iiiiy particularity at what time in those years 
the acts of adultery were committed. Lord 
William Hay lefb India in 1862, aod has 
resided in Englani ever since. In 1862 
Colonel Gordon says he became aware of his 
wife's adultery by what he regarded as a 
confession by her in a certain letter which 
will be 8ub3equ»»ntly referred to, and that at 
that time lie endeavored to establish a case 
by the examination of witnesses in India ; 
hut it would appear that those very witnesses, 
who have been now called for him, at that 
lime either could not or would not give evi- 
dence sufficient to establish his case. This 
suit was instituted in June 1869. Lord 
William Hay for the first time heard of it on 
r«iceiving the summons in the beginning of 
August in that year. Upon that he imme- 
dintely took, what undoubtedly was, the proper 
proceeding, of applying to an nble Counsel 
for his opinion, and that Counsel advised in 
substance that application should be made to 
the Court in India for further particulars, 
and upon these particulars being obtained 
for a commission for the examination of Lord 
William Hay. 

Lord William Hay, npon the 13th of 
August, wrote to Mr. Chisholm at Simla, who 
held a power of attorney from him, enclosing 
a copy of his Counsel's opinion, and request- 
ing that an advocate mi<:ht be retained for 
him to act upon the instructions therein con- 
tained. It appears that Mr. Cunningham 
was so retained, but it does not appear that 
this gentleman acted iu conformity with those 
instructions : the reasons for his not so acting 
do not appear. 

The cause was heard before the Commis- 
sioner of Umballa on the 18th and 19th 
November 1869. The Commissioner pro- 
nounced against Lord William Hay, decree- 
ing a dissolution of the marriage on the 
grotind of adultery with him, and condemning 
him in costs. Lord William Hay states in 
his afiSdavit that he *was not aware of this 
decision until January of the next year, 
1870, when he received a short report of the 
case io the Mo/usnliie newspaper; that he 



then sent out an affidavit (which appears in 
the record) denying his guilt, stating a 
variety of circumstances, and among other 
things setting out the opinion of Counsel 
above referred to. In pursuance of that 
affidavit, and a petition which he also sent to 
India, it appears that his Counsel before the 
Chief Court of the Punjaub, Mr, Plowden, 
upon the ]9ih of May, presented a petition 
to that Court containing various grounds of 
defence, and stating this among other things ; 
— "The co-respondent is and always has been 
'* willing to tender himself as a witness in 
'* the case, and prays that, if the petition be 
" not otherwise dismissed as against him, his 
'* evidence may be taken by commission." 
Upon the hearing of the cause before the 
Chief Court of the Punjaub in July 1870^ 
the Court declined to comply with this re- 
quest on these grounds; they say : — " We see 
" no likelihood of any sort of advantageous 
'' result from the issue of a commission. We 
"have Lord William Hay's positive denial 
"on oath on the record, and though we 
"should be anxious to ofier a litigant so 
" circumstanced every possible facility and 
" indulgence in the hearing of the case, it is 
" not, we think, necessary, and would not 
"therefore be expedient now, at the last 
" moment, to re-open the proceedings by the 
" grant of a commission which could scarcely 
** bring any new fact before us, would place 
" Lord William Hay's disavowal in no strong- 
"er a light, and would postpone the relief 
" prayed for ;" and the Court subsequently 
make this observation : — " With regard to the 
" co-respondent, we have further to remark 
" that his explanation of his proceedings is 
" not, in our opinion, satisfactory, and that 
" we cannot regard the course which he has 
" pursued as in any degree adequate to the 
" gravity of the occasion, or as indicating a 
" serious intention to resist the present 
" proceedings." 

Their Lordships are not able to agree with 
the Chief Court that Lord William Hay's 
general denial in the affidavit is at all 
equivalent to what would or might have been 
a circumstantial denial by him of the facts 
stated by the witnesses, or an explanation of 
these facts, upon an examination by a 
commission ; and they are also unable to 
agree with the Chief Court in the remark 
that they cannot regard the course pursued 
by him as adequate to the gravity of the 
occasion, or as indicating a serious intention 
to resist the proceedings. Their Lordships 
see no reason to doubt that Lord William 
Hay has all along seriously aod earnestly 
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desired to reeist these proceediDgs to the best 
of l»is ability. 

Upou this part of the case, their Lordships 
have come to the conclusion that it would 
have been desirable and proper, under all the 
circumstances, to accede to Lord William 
Hay's application for a commission to 
examine him. 

But their Lordships do not rest their 
decision upon this ground. After giving the 
whole case their best consideration, they 
have come to the conclusion that there is no 
sufficient evidence upon which this decree 
against Lord William Hay can be supported. 
In their Lordships' opinion, the evidence 
against Lord William Hay is entirely that of 
the native witnesses. Before coming to this, 
however, it is well to make an observation 
upon other evidence which was adnnitted in 
the case, and which undoubtedly was 
admissible as against the respondent Mrs. 
Gordon, viz.^ her own confessions, or what 
are contended to have been her own con- 
fessions. As far as the correspondence is 
concerned, the only passage which in any 
Tvay bears upon her relations with Lord 
William Hay is the following in letter H, 
which must have been written somewhere 
abont Apiil 1862 from Enp:land to her hus- 
band then in India : — "I have your letters as 
•* to what occurred at Simla. Herbert always 
" told me that you knetv of it, and did not 
" care. Lord William Hay told me the eame 
" thing. Herbert always told me that Emily 
**knew of it, and I firmly believe that both 
**yoM and she did." What she is writing 
about here is clearly misconduct of her own, 
and it may be assumed to be adultery with a 
gentleman at Simla, referred to by the name 
of Herbert. It appears tliat the person here 
designated as *' Herbert," told her that her 
husband knew of this adultery, and did not 
care. She also say§, *' Lord William Hay told 
me the same thing. " It appears to their 
Lordships that the view taken of this ex- 
pression in her letter by the Court aliove, is 
more correct than that taken by the Court 
below, viz,y that it does not amount to a con- 
fession on her part of any adulterous inter- 
course with Lord WHliam Hay, but merely 
to a statement of a conversation with him 
on the subject of her misconduct with an- 
other person, and her husband's supposed 
sentiments regarding it. 

On this part of the case — the lady's con- 
fessions — a Mrs. Byrne is called, who lives 
at Simla, and whose house Mrs. Gordon 
rented. This lady is the grandmother of a 
Mr. JohnsQOp wbp was retaiun^d io thia case 



to get up the evidence on the part of Colonel 
Gordo u, and she does speak to a communica- 
tion from Mrs. Gordon which would un- 
doubtedly lead to the inference that she had 
committed adultery with Lorfl Williani Hay. 
It is certainly somewhat remarkable, as has 
been forcibly remarked by Dr. Deane, that this 
lady should, if the statement be correct, not 
have communicated it in 1862 to Colonel 
Gordon, who was then attempting to procure 
sufficient evidence to obtain a divorce, as Mrs. 
Byrne must probably have well known. 

Their Lordshi[)s have thought it necessary 
to say a word upon this part of the case, 
although no statements of Mrs. Gordon, 
written or verbal, are, accot ding to well-known 
principles of law, adniissible against Lord 
William Hay ; and they now refer to the 
only evidence against him, which is that of 
the native witnesses. Without going through 
that evidence in detail, it may be enough to 
say that part of it is simply hearsay, and of 
an extremely unsatisfactory and loose charac- 
ter, to say the least of it, such as that of 
" Boonah," who speaks of having seen a 
horse tied up near Mrs. Gordon's house at 
12 o'clock at night, which she heard from 
some gro»ms was the horse of Lord William 
Hay, those grooms not being called. There 
is evidence of Lord William Hay coming 
to the house on a {irood many occasions and 
dining there very frequently, but that is not 
evidence which, if taken alone, would at all 
lead to the inference of adultery. There is 
the evidence of a j^impan bearer to the eflfect 
that, on three occasions, he, together with 
other beareis (it appears there would be four 
bearers of the jampan). took Mrs. Gordon to 
Lord William Hay's house about 8 or 9 o'clock 
at night, it d<ie8 not appear at what time in the 
year. According to his account the jampan 
bearers and the jampan remained outside, visi- 
ble to all persons who mi^sht be passing, 
whicli would not point to the conclusion that 
the visits were of an adulterous, or even of % 
clandestine cbaracier. Further, there is the 
evidetice of a man of the name of Torab, 
who had been in the service of Colonel Gor- 
don from the year 1856 down to the present 
time, and this is the only witness who speaks 
of any familiarities between Lord William 
and Mrs. Gordon. His statement is to the 
effect that Lord William Hay frequently 
came to Mrs. Gordon's when her husband 
was absent (indeed her husband does not 
seem to have been much at Simla); that Lord 
William came to dinner two or three times 
a week, sometimes io company, 8cmetiin< s 
aloue, and the witness goes on to say 
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when be would take ^nway th« eoffte, Mrd. 
Gordon and Lord William Hay would be 
Bitting on a sofu together, be with bis arm 
round her waist. This witness appenle in 
c<»nfinnation of his statements lo the evidence 
of an njab of the name of Peerun, wiio, 
if not supposed to have witnessed the same 
ftimilianty> still was constantly in the bouse, 
and would of course perfectly well know 
wbether Lord William Hay was there fre- 
quently or not. Tortib says tbat (he ayah 
was aware of the frequency of L«>rd William 
Hay's visits, and of the familiarity between 
Lord William Hay and Mrs. Gordon, and tbat 
Le and the ayab were in the haliit of discussing 
it (ogetbfr, and both of them discussing it 
witb Mrs. Byrne. He also states that in 
the year 1862, when b« was in Colonel Gor- 
don's servi<'e, U|K)n Colonel Gordon quesiion- 
ing bim concerning the facts to which be 
was then deposing, be denied all knowledge 
of tb«-m ; bn adds : — " Last year C<'louel Gor- 
•* don gave me great encourag»^ment " {dilasa 
is the native word) " to speak the truth, 
** and promised to forgive mn everything if 
*' I would; then I told the sahib." 

The ayah Peerun, upon being called, con- 
tradicts the evidence of Torab ; and is, in 
fact, a witness in favor of Lord William 
Hay. She, instead of confirming the account 
whicb Torab bad given as to Lord William 
Hay's frequent visits and bis intimacy witb 
Mrs. Gordon, says this : — " 1 was in Mis. 
** Gordon's service about nine years ago. 
•* Know of nothing between her and Lord 
*' William Hay. He only called on ber 
f* twice lo my knowledge ;" this entirely 
agrees witb Lord Wiliiam Hay's own account 
in bis affidavit, where be says that be only 
culled twice upon Mrs. Gordon ; one of his 
Tisits l>eing to a certain extent on a matter 
of business, and that be dinnd once in the 
liouse of Colonel Gordon. She does speak, 
and so does one other witness, to an occur- 
rence, certainly somewbat extraordinary, 
viz,y Mrs. Gordon going to Lord William 
Hay's house at ui^bt, or late in the evening, 
breaking some of bis windows, and cutting 
some creepers outside the house. Pursoo, 
the other witness who speaks to this trans- 
action, represents tbat Lord William Bay 
declined to have anytbinsc to say to her. 
He says : — ** I told the sahib; he said, if she 
*^ won't go send for the ^uard, as she was 
** drunk and mijjht strike me with the knife. 
•* I persuaded her to go home.'* Tbat is all we 
know of that transaction, which certainly 
appears to their Lordships to be no evi- 
dence of adaltery. 



It has beofi already snid that tlieir Lord- 
ships are of opinion tliat tlie only evidence 
against Lord William Hay wtis that of the 
native witnesses. It is true tbat the Chief 
Court does speak of tbat evidence as 
being corroborated in one highly important 
(>articular by Mr. Johnson, the gentleman 
who was employed to get up the case. But 
tb^'ir Lordships do not take the same view 
of the evidence of Mr. Johnson. The pas- 
sage to wbioli the Chief Court refers would 
appear to be this : — '* Que morning I was 
" taking my early ride about 7 or 7-30. I 
" saw Mrs. Gordon coming down the 
'* steps which lead out of Little wood ; the 
** ayab was witb her. I passed close to her, 
*' but (yd not speak ; iter hair was liancring 
"down." It does not app«'ar to their L'>id- 
ships that the fact of Mr. Johnson meeting this 
lady between 7 and 8 o'clock in tiie morning in 
compnny with a maid walking do^vn steps^ 
which would seem to be public ones, b ading, 
it is true, to Lord William Hay's house, but 
also to other places, does afford any corrobo- 
rative evidence which can be relied on of the 
atatf'raents of the native witnesses. 

The case, therefore, in their Lordships' 
view, as far as Lord William Hay is cour 
cerned, resolves it-»elf into \\\U : the only 
part of the evidence of any importance is 
that a native servant who in 1862 denied 
oil knowb'd<;e of what he asserted in 1869, 
and this servant is contradicted by a fellow^ 
servant whom be vouches. 

Loid William Hay must be taken, as the 
Chief Court of the Punjaub properly as- 
sumes, to have given a general denial of the 
truth of this evidetice ; if that denial has 
not been specific, and has not been tested by 
cross-examination, the fault, having regard 
to his desire to be examined on commission, 
cannot be regard* d as bis. 

Under these circumstances, their Lord- 
ships have come to the conclusion that this 
decree cannot be maintHined. 

Their Lordships are not unmindful that 
they have, on more than one occasion, laid it 
d >wn as a general rule, subject to possible 
exceptions, tbat they would not reverse the 
current findings of two Courts on a question 
of fact. But they consider that the circum- 
stances of this case are of so peculiar a cha- 
ract*'r as to take it out of the scope of tliat 
getieral rule. They are dealing witb a juris- 
diction of an important and delicate charac- 
ter, new to the Courts of India. This Is 
certainly the first case which has come before 
their Lordships, and probably not many suits 
of this description hare been tried in Iiidni. 
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It 18 to be observed that in this case it can 
scarcely be said that there have been two 
separate j odgments, inasmuch as the Legisla- 
ture has not thought it safe to entrust the 
Court below with the power of pronouncing 
decisions which would be binding if not 
appealed ngainst, but have made these deci- 
sions operntive only on confirmation by the 
High Court, whose confirmatory judgment 
is practically the judgment in the euit. It 
is further to be observed that the Court 
below was clearly wrong in accepting as 
evidence against Lord William Hay the 
sta temen ts of Mrs. Gordon, and regarding those 
statements as confirming the credibility of 
the evidence of the native witnesses against 
liim. It is true that the Chief Court distin- 
guishes between the evidence which was 
admissible as against the respondent and that 
which was admissible as agoinst the co-respond- 
ent. At the same time they attach a good 
deal of importance to the finding of the Judge 
below upon the credibility of the native 
witnesses, based as that finding was in a great 
measure upon evidence not admissible. 

For these reasons their Lordships have 
come to the conclusion that it is not ore of the 
cases to which the ordinary rule above men- 
tioned should be applied. 

Their Lordships will, therefore, humbly 
advise Her Mnjesty to allow this appeal, and 
to reverse so much of the decree of tho 
Chief Court of the Punjnub as is appealed 
against, and that in lieu thereof the suit be 
dismissied as against Lord William Hay, 
with the costs in the Courts below and the 
costs of this appeal. 



The 17th September 1872. 
Present : 

The Hon'ble F. B. Kemp and C Pontifex, 
Judges. 

Jurisdiction^ Contract— Act XI of 1865 *. 6— 
Special Appeal—Act XXIII of 1861 *. 6 cL 4. 

Case No. 315 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 29th September 1871, 
affirming a decision of the Moonsiff of 
Suleemabad, dated the IstJuly 1871. 

Wuzeer Mullick Sircar (Plaintifi^ Appellant^ 

versus 

Nitumbinee Debee (Defendant) Respondent. 



Baboo Boykuntnath Pal and Monlvee Sywd 
Murhumut Hossein for Appellant. 



Baboo Bama Chum Banerjee 
Respondent. 



for 



Plaintiff took a lease from defendant and a hMjaeey, 
setting forth a certain sum (R«. 473-10) as dae from the 
tenants on account of rent, and on the faith of the baki- 
jaee paid that sum to the defendant He then sued the 
tenants for the same, and was met with pleas either of 
payment to the defendant or of payments by assignment 
for the defendant's debts. He then sued defendant fur 
a refund. 

Hrld that the claim was for money due under aa 
implied contract for the re-payment of a sum under 
Rs. 500, and cognizable by a Small Cause Court under 
Act XI of 1865 s. 6, and that the case fell under Act 
XXIII of 1861 8. 6 cL 4, and no special appeal would lie. 

Kemp, J. — We think that the preliminary 
objection taken by the fdeader for the special 
respondent must prevail. This is a suit to 
recover a sum of Rs. 473-10 and a fraction 
from the defendant under the following cir- 
cumstances. It is stated in the plaint that 
the plaintiff took a lease from the defendant^ 
and that the defendant gavn him a bahijaee^ 
setting forth the sum of Rs. 473-10 as due 
for rent from the tenants of the property 
leased ; that, on the faith of that bahijaee^ 
the plaintiff paid to the defendant Rs. 473-10 
in two instalments. The plaintiff then sued 
the ryots to recover the sums due by them 
according to the bakijaee, but was met by 
the ryots with pleas either of payment to the 
defendant or of payments by assignment for 
the defendant's debts. The suit, therefore, 
was for a refund of this money. 

It is now contended that under Section 27 
Act XXIII of 1861 no special appeal will 
lie against this decision, the amount claimed 
being under Rs. 600 and the suit being one 
of a nature cognizable by the Small Cause 
Court under Act XI of 1865. 

We think it very clear that such is the 
cose. Under Section 6 Act XI of 1866, 
suits for money due under a contract or for 
damages, &c., where the demand does not 
exceed in amount the sum of Rs. 600, are 
cognizable by the Court of Small Causes* 
Now, this is clearly a claim for money dae 
under an implied contract for the re-payment 
of Rs. 473-10 on the ground that that sum 
was not recoverable from the defendant's 
tenants. It was, therefore, clearly a case 
falling under Clause 4 Section 6 Act XXIII 
of 1861, and the appeal must be dismissed 
with costs. 
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The 17th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Ki., Chief 
Justice^ and the H<m*ble W. Aiaslie, Judge. 

Ancient Documents— English Rule of Law— Its 
Applicability to this Country — Admissions- 
Estoppel, 

iiegular Appeals from a decision passed 
by the Subordinate Judge of Sarun, 
dated the Slst December 1B70. 

Case No. 71 of 1871. 

Mussamut Phool Bibee und others (some of 
the Defendants) Appellants^ 

versus 

Goor Surun Doss and another (Plaintifis) 
Respondents. 

Baboo Chunder Madhub Ghoie for 
Appellants. 

Mr. R. T. Allan and Baboo Sreenaih Doss 
for Respondents. 

Case No. 75 of 1871. 

Mussamut Luteefoouissa (one of the Defend- 
ants) Appellant^ 

versus 

Croor SuTun Dof«s and another (Plaintiffs) 
Respondents. 

Mr. C Gregory for Appellant. 

Mr. R. T. Allan and Baboo Sreenath Doss 
for Respondents, 

The English rule that a document more than 80 years 
'Old, if iree from suspicion of dishonesty, may be 
admitted as evidence without proof of the execution or 
writing, was held to be founded on a reason which had 
less weight >in this country, where less credit should be 
given to ancient documents which are unsupported by 
any evidence that might free them from a suspicion of 
bemg false •or fabricated. Even in England, such evi- 
dence unsupported was held to be of very little weight 
Accordingly it was not allowed to prevail here in a case 
in which there was other evidence inconsistent with the 
tUle wlBch those documents professed to create. 

Where a defendant seeks to make use of statements 
which have been put in evidence, and to treat them as 
admissiens by the plaintiff who put them in, it is com- 
petent far the plaintiff to show the real nature of the 
transaction to wbich they relate, and to get rid of the 
effect of the apparent admissions. 

Couch, C.J, — The plaintiff is the pur- 
chaser from one Asgur All of the entire 
ayma mehal Mukdoompore Hubeeb alias 
Kowaree, with the exception of 56 beegahs of 
landy under a conveyance dated 17th Septem- 
ber 1867, which purports to hnve been exe- 
cuted for a oonaideratioo of £. 88,500. 



This village was granted as an ayma by 
the Emperor Mahomed Shah in 1724 A. D., 
under a sunnud of the 1 1th Zilbij of the 
seventh year of his reign, to Shaikh Khissal- 
ooddeen and Shaikh Bholo. This sunnud 
is not on the record, but the originals of two 
firmans of the 24th Zilhij and 15th Mohurrom 
of tliat year have been put in by the plaintiff. 
It is alleged that, in the tenth year of the 
reign of the same Emperor (1727), a grant 
wns made to the same persons of Mouzah 
Kelee (in Zillah Tirhoot), and the pluiotiff 
has put in copies of two papers relating to 
this estate under the seal of Cazee Meer 
Mithomed Ameen. 

It is said that Shaikh Khissalooddeen and 
Shaikh Bhola, ulso called Taiboollah, made 
an arrangement between themselves by which 
the former took the whole of Mouzah E^lee 
to himself, and the latter took the whole of 
Mukdoompore Hubeeb to himself. This 
alles^ation is supported by a written instru- 
ment dated loth Rubee-ool-awui 1144 H., 
corresponding to the English year 1731, pur- 
porting to be a declaration mude by Khissal- 
ooddeen in the presence of, and reduced to 
writing by, a Cazee. 

The plaintiff's next documents are intended 
to show that this prof>erty, Mouzah Muk- 
doompore Hubeeb, was dealt with by Bhola 
and his successors as wholly their own and 
free from any claim on the part of the heirs 
of Khissalooddeen. 

First, there is a conveyance in lieu of 
dower dated 27th March 1764, by Shaikh 
Taiboollah to his wife Bebee Fahmeedah of 
the whole of this village (which it will be 
convenient to coll by its shorter name Kow- 
sree) with other properties. 

Next, there is a deed of gift by Bebee 
Fahmeeduh dated 6th February 1782 to 
her two daughters-in-law, Bebee Kureemun 
(or Kuroowun) and Bebee Hingun, by which 
she gave them a half of one-half of Mouzah 
Kowaree and other properties. In this docu- 
ment Fahmeedah describes herself as holding 
the whole of certain lands in Bagh Tej Khan, 
&c., and a moiety of Mouzah Kowaree under 
a gift made by Taiboollah. 

The next exhibit is a deed of gifit by the 
same Fahmeedah to her grandson Taleb Ali, 
dated 16th December 1784, of one-half of 
Mouzah Kowaree and other lands. In this 
document Fahmeedah speaks of herself as 
holding under the conyeyanoe of 24th March 
1764, in lieu of dower, executed by her 
husband Taiboollah, and again recites that, 
up to date of execution of the deed, she was 
ia poasesaioD of (he eotire lands of Bagh 
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Tej Eiiaa aad of one moietj of the ajmah 
estate Makowaree. 

Boili these deeds bearing Fahmpedah's 
name are to some extent inconsistent with 
the ronveyiince by Taiboollah, and th** second 
deed isiuconsiaient wiili and entirely ignores 
the firsr. It is not possii)le to exDbiia the 
discrepancy by showing tliat, as Fahnieedab 
took 16 tmnas of M*>uzah Kowaree from 
Tuiboollah, she mi^ht have descril»ed her- 
self in e"ch deed as owner of so mncli as she 
was then dealing wiih — for tiiis is not what 
she has done ; at least if, as is possible, she 
has done so in the s^'coud case (the gift to 
Tfdeb Aii), she cerioiuly did not do so in the 
first (the gift to the daus;hters-in-lnw). 
Tht're appears to be no reason why th^re 
should be any variation in the mode of de- 
scription adopted in the two deedii, and it is 
difficult to conceive why. if she was really 
proprietor of the entire Monzah Kowaree, 
she should not have said so in the first deed 
and have given a fourth part of the whole, 
instead of descril>ing herself as proprietor of 
the half, and giving a half of that half. 
But, looking at the other gif^s contained in 
these deeds, it is evident that Fahmeedah 
was not merely describing herself with re- 
ference to what she was then dealing with, 
although she might actually be owner of a 
larger share ; but that she was setting out 
her whole title. If we can explain her 
speaking of herself in 1784 as proprietor 
of h»df of Kowaree, notwithj-tamiing the 
gift of 1782 and the recital in that d^ed, we 
cannot possibly do so in the case of Bngh 
Tej Khan. To hold her to have been pro- 
prietor of anything in this village iu 1784, 
we must hold that the first gift of I7b2 
had never taken effect ; btit plaintiff' relies 
upon it as having taken effect, and there is 
not even a suggestion tliat one part was 
operative, and the rest inoperative. So that, 
finding that Fuhmeedah si ill describes her- 
felf as proprietor in Bagh Tej Khan of that 
wiiich she liad given away in its entirety, 
it peems to us thut we mu»t take it that she 
had no intent ion of describing herself as 
proprietor in Kowaree of anyihing less than 
ihe maximum share which she had ever held. 
This desoription, no doubt, is inconeisteot 
with the terms of tire conveyance of 1764 
by Taiboollah, but the result is, in our opinion, 
ihHt we ought rather to hold that Taiboollah 
professed to ctaivey moi\) than he had (and 
rem«-nibering that this was a transaction he- 
twt^en husband and wife» which is freqoentiy 
a mere blind fur third parties^ this would be 
by no.mtiiiua sur^'rising^ ov tliat befcW6«ii 



1764 and 1782 Fahmeedah liad allowed a 
portion to go out of her hands, than hold 
that she actually held douhle the quantity 
that she mentioned in the two deeds. 

Next, we come to a document which 
purports to record the sale, or, as it is styled, 
the gift for a consideration, of the 2 annas 
share which Bebee Hingun took under 
Fahtneedah's pift of 1782, by the said Hiu- 
gnn, to Taleb Ali. This is dated 6ih Janu- 
ary 1791. 

The preceding deeds are not proved by 
any direct evidence. Plaintiff relies on their 
antiquity, and on the fact that they were 
certainly produced i>efore the resumption 
officer iu 1834, if not before. 

The fdaintiff has thus far shown his title 
to 10 annas of the estate : he then claims for 
Taleb Ali*s 2 annas by inheritance from his 
mother Kureemun, to whotn F»hmeedah had 
given 2 annus in 1782. It may be remarked 
in passing that Kuieeinun had two sons and 
two daughters, as shown by the pedigrees 
put in on either nide, and it is not stated 
how the whole 2 annas could have come to 
the one son to the exclusion of the other 
three children. 

This accounts for 12 annns, but the other 
4 annas is not yet accounted for. The plaint 
sets out that "on the 2n.l Suff'ur 1198 H. 
"(1784), Mussamut Fahmeeiiah executed 
" a cle»d of gift bestowing 8 annas of the 
" aforesaid mouzali upon her grandson, 
" Shaikh Taleb Ali, sou of Shah Ushruff 
'' Zuman, and m^de over 2 annas to Mussamut 
" Kureemun-nissM, alias Kuroowun, widow of 
" Shah Ushruff* Znman, her son, and 2 aim>»3 
" to Mussamut Hinjjun, widow of Noor Ali, 
" her son, a««d 1 4 beegahs to each of her 
" four dauirhters, Bebee Sundo|,B^beeHyntee, 
" Bebee Peeruu, and Bebee Dho"bun." Now, 
passing «)ver the fact that ihe gifts to Kuree- 
mun and Hingun preceded the gilt to 
Taleb Ali by very nearly two years, and 
tliat iheie is nothing t*) show the time and 
manner of the gifts of 14 beegahs to each 
daughter, although all these transactions are 
here brou«rht together as if they were con- 
temporaneous, we wish to call attention to a 
peculiaiity iu the language used. Kureemun 
and Hingun are described as the wviows of 
Fahmeedah's two sons, to whom she made 
the gifts of 2 annas each : thus clearly the 
two sons di' d before their mother, but the 
plaint immediately goes on to speak of them 
as surviving her, in the following words : — 
'^ The remaining land of the 4 annas share 
*' (i. e., after deductiag 4 x 14=56 beegalis) 
^^devaioed bj^ right of tHheritano^ upon' 
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'< Shuh Udhruff ZumHn and Noor Ali, her 
*' sons, aud in genealogical succession passed 
" to the vendor Shaikh Usghur Ali." 

Here we have a'statement which is not 
only wholly inconsistent with that which 
immediately precedes it, but we have further 
an entire failure to attempt to account for 
the exclusion from inheritance of the four 
daughters of Fuhmeedah. 

At this point it will be convenient to refer 
to the allotments of 14 beegahs each said 
to have been mnde by Fahmeedah to her 
daughters. As already observed, there is 
DO written instrument of gift, and it is assert- 
ed by the present appellants that there never 
was such a gift, but thut the four daughters 
took by inheritance 1 anna each out of the 
8 annns, which formed the estate of their 
mother. On this point, we have the evi- 
dence of a petition filed on 12th September 
1834 by Taleb Ali in the Resumption Offi- 
cer's Court, in which he distinctly says 
that Fahmeedah gave 1 anna to each of 
her four daughters. This petition was put 
in by the plaintiff in this case, and appears 
to us to be evidence of the strongest charac- 
ter, and to show beyond a doubt that plain- 
tiff 's claim must be limited to 12 annas at the 
utmost, if he can get even that. It will 
also be observed that, in another place, viz,, 
Taleb All's petition of 29th May 1829 re- 
ferred to another document put in by the 
plaintiff, we find him describing the 4 annas 
share of Mnssamuts Kureemun and Hingun 
as a specific quantity of 5Q beegahs, aud, 
further that, in the plaint, no boundaries of 
the excluded lands are given ; and that it 
would be impossible, on the evidence, to 
frame a decree capable of execution, as no 
one can say where these 66 beegahs are to be 
taken. 

The decree of the Principal Sudder Ameen 
of Sarun, dated 17th August 1852 (con- 
firmed by the Sudder Court on 27 ih Ay\\\ 
18o4), in Imam Buksh's auit against Fuzul 
Ali and Usghur Ali, for 4 gundahs of 
Mouzah Kowaree by purchase from Waris 
Ali, has been relied on as showing that 
Bebee Hyatee, one of the daughters of 
Fahmeedah, held a share in the estate, and not 
a specified number of beegahs. It by itself 
is hardly sufiicient to do this, but it is con- 
sistent with the case which appears to be 
established by the other evidence. 

This finding, that what each of the 
daughters of Fahmeedah took was not a 
defined allotment of 14 beegahs, but a shai-e of 
1 anua in the entire village, is very important 



If Fahmeedah held 8 annas of Mouzah 
Kowaree and died, leaving surviving her two 
sons and four daughters, the shares of these 
daughters under the Mahomedan law would 
have been 1 anna each, and the sons would 
have taken 2 annas each. We do not 
know positively whether any, and which, of 
these six children survived Uieir mother ; but 
as ali except Noor Ali left descendants, 
there is no particular reason to conjecture 
that they died in her lieftime ; but even 
suppo^^ing that some of them did die in tlie 
mother's lifetime, if she chose to make a 
distribution by gift before her death, it is by 
no means improbable that she should have 
observed in that distribution that scale which 
the law would have prescribed had they ail 
survived ; or, in other words, that she should 
have treated each child's representatives as 
justly entitled to what that child would have 
taken had he survived his mother. 

Thus the gift of 2 annas to the family 
of each son, and 1 anna to that of each 
daughter, was a most natural arrangement 
if the whole estate consisted of 8 annas, aod 
furnishes a not unimportant indication of 
what the estate really comprised. We know 
thut there was never any doubt as to TaibooU 
lah's right to 8 annas, and we find thut 
although, in 1764, Taiboollah professed to 
give or sell the whole 16 annas to Fahmee- 
dah, yet, in 1782 and 1784, Fahmeedah 
speaks of herself as in possession of 8 annas 
by virtue of that transfer. Then we also 
know that the original grunt in 1724 was to 
Khissnlooddeen and Taiboollah jointly, and 
although a statement in writing by Khissal- 
ooddeen dated in 1731, by which he dis- 
claims all interest in Mouzah Kowaree, is 
produced, we do not think it is altogether 
established that the claim was abandoned. 

In 1867, Usghur Ali put forward in 
another suit a very singular document, which 
professes to be a declaration by Bahadoor Ali, 
grandson of Khissalooddeen, dated the 25th 
April 1828, made before a Cazee. He again 
puts it in in evidence in this suit. We know 
nothing whatever of the history of this 
document, nor has any explanation of its 
never having been brought forward in any 
litigation for 39 years been given. We 
are not told under what circumstances it 
was drawn up, or what induced Bahadoor 
Ali at that particular time to come forward 
and volunteer such a statement, nor do we 
know in whose custody it was. I think I 
may say that we have good reason to suppose 
it was not made over to Taleb Ali at the 
date on which it professes to have been 
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written, for if Taleb AH held this important 
document in his hands in 1834, he would 
assuredly have backed tlie declaration of 
Khissolooddeen, which he then produced to 
show his title in Mouzah Kowaree, by the 
production of this document, more especially 
when we find that in those very resumption 
proceedings, Baliadoor Ali was named in the 
statements prepared in the Collector's office 
as one of the owners in possession. When 
this paper reached Taleb Ali, or his son 
Usghur Ali, and so passed on to the hands 
of the plaintiff we do not know, but at last 
we find it produced in a Criminal Court, and 
not only have we no direct evidence to 
establish its genuineness, but we really have 
no satisfactory voucher for its antiquity ; for 
the signature ai)d seal of a Cazee is unfor- 
tunately evidence of very little weight by 
itself. But although we do not think the 
plaintiff's case in any way strengthened by 
this document, it is, worth looking at for the 
purpose of getting a little more light thrown 
on the early history of this property. In 
the first place, the plaintiff by this paper 
explains how it came about that the grants 
of the two villages of Kowaree and Kelee, 
one lying in what is now the district of Sarun, 
and the other in Tirhoot, cnme to be drawn 
up in the joint names of Khissalooddeen and 
Bhola. We find thnt they were first cousins, 
their fathers having been brothers. Then 
we learn that in 1139 Fuslee, corresponding 
to 1731-32 A.D., Mouzah Kelee was lost 
to the grantees, who appear to have been 
unable to hold it against the wishes of the 
local authorities ; but turning back to Khis- 
salooddeen's declaration, we see that this 
loss followed almost immediately on the aban- 
donment by him of any claim to Mouzah 
Kowaree, that abandonment being dated in 
1731. Under these circumstances, it is not 
to be wondered at if Khissalooddeen made a 
struggle to get back into Kowaree. It is to 
be noted that in the disclaimer of 1731 the 
two properties are described as coming from 
the maternal grandmothers of each of ihe 
two cousins, who would thus appear to take 
no interest in each other's properties ; and 
that they are spoken of as being only gene- 
ral managers for the various parties respect- 
ively entitled to share in the two estates. 
The owners of Mouzah Kelee disputed and 
opposed these proceedings, stating : — ** We 
" have executed a razeeuamah for the pur- 
" pose of obtaining an imperial firman 
"owing to our near relationship to you. 
"What interest has Shah Bhola in our 
" estate ? And the owners of Mukdoom- 



" pore also f imilarly opposed." Yet we hear 
no more of Tuiboollah's eo-sharers, Nujamut- 
ooilah, SulumutooUah, Usumtoollah, and Bud- 
diooz-zuman, who are named in the document, 
but in 1764 Taiboollah is found professing 
to deal with the whole of it as his own, and 
in 1782 and 1784 Fahmeedah is dealing 
with the half of it. 

At or about the dates abovementioned 
(1782 and 1784), the names of the grandsons 
of Khissalooddeen had again turned up as 
parties interested in the village. In the pro- 
ceeding of the Deputy Collector of Sarun 
dated 31st March 1835, we find a report by 
the record -keeper dated 18th December 
1834, which recites that in 1202 Fuslee 
(1795 AD.), a statement was filed under the 
signature of Roostum Ali, son of Bebee 
Dhoopun, purporting to be on behalf of Sa- 
doollah and Bahadoor Ali (grandsons of Khis- 
salooddeen) and Choolhai, Taleb Ali, Bebee 
Dhoopun, Bebee Peerun, Saheb Alum, 
Imam Buksh, and Enayet Ali (descendants 
of Bhola), in answer to a proclamation under 
Section 25 Regulation XIX of 1793. Now, 
although this paper does not purport to be 
signed directly by Taleb Ali, yet it is, as far 
as we know, (he only answer that was ever 
put in to the call made by the Government 
under the Regulation, and it must be borne 
in mind that, under Section 27 of the Regu- 
lation, the grant, if unregisteied within the 
prescribed time, became invalid as far as re- 
garded exemption from payment of revenue, 
unless specially admitted under Section 26. 
So that it is in effect the answer to the pro- 
clamation made by, or on behalf of, the 
grantees then in possession. 

That Section gives the form of proclama- 
tion to be issued by every Collector requir- 
ing all persons in possession of lakheraj land 
of any description to come in and register 
their grants. Among other information re- 
quired from the occupant was the name of 
the present possessor, '* and if he be not the 
original grantee, his relationship to him, and 
whether he succeeded to the land hereditarily, 
or by purchase, or what other mode," The 
report goes on to state that the reporter 
(the record-keeper) was unable to submit 
any information as to the auihenticity of the 
deeds of grant, as they had not been pro- 
duced ; but he refers to the papers of the 
canoongoes of the pergunnah for the year 
in question (1202 F. S.), and states that 
these papers contain, among the names of 
the parties then in possession, the names of 
Bahadoor Ali and Sadoollah (grandsons of 
Khissalooddeen). Another register of 
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lokheraj estates of the same year is also men- 
tioned, which contains similar information. 
The report then goes on to state that a re- 
gister of lakheraj properties prepared in 
1208 Fuslee (1801 ) includes the village which 
is the subject of this suit, and that it gives 
the name of Taleb Ali as possessor of one- 
half, and of Choolhai, Hingun, Saheb Ali, 
Ruheem Ali, brother of Roostum Ali, and 
Imam Buksh as possessors of the other half. 

The report next refers to a copy of a re- 
gister of Nawab Hoshvar Jung Bahadoor 
for the year 1180 F. S. (1773 A.D.), which 
contains an entry to the effect that this 
village was held by TaibooUah, the brother 
of the CazeCy from previous to the time of 
Nawab Sooraj-ood<dowlah in 1165 F. S. 
(1758 A. D.) 

Then comes a reference to a triennial 
register, which shows this village to have 
been then recognized as ayma, and con- 
tains a memorandum relating to it to 
the effect that the old records of the years 
(1168) (1169) (1171) (1173) 
11761/ I 1762) (1764J | 1766 1 

(1175) (1176) (1178) (1195) 
1 1768 [ \ 1769 f I 1771 ) t 1788 J 
exhibit this village as Ayma Mudud Mash 
standing in the name of Khissalooddeen and 
Shaikh Bhola, at present owned by Taleb 
Ali, grandson (son's son) of Bhola, Saheb 
Alum, Ahmed Ali, Ruheem Bukeh, and 
WariR Ali, grandsons (daughter's sous), and 
Bahadoor All, heir of Shaikh Khissalood- 
deen. 

It may be that the papers of all these 
years do not contain the names of Bahadoor 
Ali, but this is not of much importance ; for 
if the papers of only one year contain this 
name, it shows that, at a time long subse- 
quent to the alleged surrender by Khissal- 
ooddeen, his grandson's name was found on 
the public accounts as a party interested in 
the estate. 

When the resumption proceedings were 
pending, Taleb AH alone, of the members of 
the families of Khissalooddeen and Taibool- 
laii, came forward to contest the right of 
the Government to assess the village, as far 
as appears on the record before us ; but the 
matter is not very distinctly shown. The 
proceeding of the Deputy Collector refers to 
three petitions put in on tlie 29th May 1829. 
Whether this reference is part of the report 
of the record-keeper above referred to or an 
independent statement, we cannot say. Only 
two of these petitions are set out, one by 



Taleb Ali, and one by Mussamnt Soliman, 
claiming by purchase from Shaikh Choolhai. 

It is then said that, <' on the said date" 
(this reads as if it meant on 29th May 1829, 
but from the last words of the Collector's 
serishtadar's report of 15th July 1832, it 
would seem to be some later date, probably 
1 1th July 1834), a proceeding was recorded 
under Section \5 Regulation II of 1819, and 
on this Taleb Ali on 7th February 1835 put 
in an answer, and on the 1 1 th idem Golam 
Moortuzza and others pot in a petition and 
asked to be made defendants ; but in the end 
the enquiry seems to have been conducied 
only in the presence of Taleb Ali, and the 
claim of the Government to assess the estate 
was dismissed. But though this was the 
case, we see from Taleb Ali's petition of 
29th May 1829, that at that time he had ab- 
solutely (supposing all the transactions to be 
bond fide ones) no interest whatever in 
Mouzah Kowaree, for he therein says he had 
conveyed by a " bye-mokasa" all his interest 
in the estate to his wife Bebee Peerun, and 
had put her in possession. The mere fact of 
his being the only person who attended to 
defend the title against the claim of the 
Government is therefore not very material, 
when we find the Collector carrying on the 
enquiry in the presence of one who, by his 
own showing, had no immediate concern in 
the matter. 

From 1835 to 1848 we know nothing of 
the estate. It is true that the plaintiff puts 
in a copy of the deposition of Bishen Dyal, 
putwaree in 1843, and an extract from some 
register of the Collector's office, dated 30th 
November 1843, containing a return by the 
Thakbust Ameen, and that, on the other hand, 
the defendant has put in a proceeding at the 
time of the survey, dated 10th May 1844, 
in which Imam Buksh alone conducted the 
proceedings in a claim for rectification of 
boundaries between Kowaree and Sunse- 
poora ; but these papers are of no value in 
this suit. 

In 1848, we find that proceedings under 
Act IV of 1840 were taken in the Magis- 
trate's Court. One Sultan Ali, alleging him- 
self to be sub-lessee of Sulabut Hossein, to 
whom Monowar Jehan (a daughter of 
U^ghur Ali) had nominally leased the entire 
16 annas of Mouzah Kowaree, though she 
was in actual possession of only 8 annas, the 
other 8 annas being the share of Shaikh 
Fuzl Ali, brother of Usghur Ali, appeared 
on one side, and Monowar Jehan came for- 
ward on the other, asserting that she held 
the entire 16 annas under a ceed styled a 
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deed of ^' roo-manaie" from her grand- 
mother FeeruD, and admitted having taken 
possession of the village, but asserted that 
she was legally entitled to do so. 

Usghur Ali and Fuzl AH, and Zynub, 
the wife of the latter, all of whom appear 
to have been made parties to the proceed- 
ings, did not appear before the Magistrate. 
The Magistrate found that Monowar Jehan 
was entitled to retain possession of 8 annas. 
Both parties appealed to the Judge, who de- 
clared the proceedings to have been fraudu- 
lently instituted by the lessees in furtherance 
of the claims of Usghar and his daughter 
Monowar against Fuzl and his wife Zynub. 
For the purposes of the present appeal, these 
proceedings of the Magistrate and Judge are 
not of importance, but they introduce two 
fitntements made before the Magistrate on the 
29thFebruiiry 1848 by Sularaut Ali, defend- 
ant No. 9, now an appellant, and Sukhnwut 
Ali, ancestor of defendants 12 to 16, also 
appellants. Sukhawut All's statement is no 
more than this, that Sulabut Hosseiti obtained 
a lease of Monowar Jehan's share in Kowaree, 
and collected one year's rent from the tenants. 
He says nothing whatever as to the nature 
and extent of Monowar Jehan's interest. 

Sulamut Ali also says that Sulabut Hossein 
took a lease from Monowar Jehan of her 
sharCy and held it for one year, but in the 
following year fell into arrears, and he (Sula- 
mut) was appointed suzawal to collect the 
rents of her share in the said mouzah. 

The Subordinate Judge seems to be in 
error when he says Sulnmut Ali, in giving 
his evidence, stated in the clearest terms 
that he had no interest in Mouzah Muh- 
doompore. 

There is a passage in the Magistrate's 
decision which has been relied on, namely, 
'* the statements of Imam Buksh, Sulamut 
*^ Ali, and Sukhawut Ali, as contained in their 
*' petition and examination, support the stato- 
** ment of Monowar Jehan, and referred to 
** other particulars ;" but it would be very un- 
safe to place any reliance on this brief note, 
-which may have been all that was necessary 
to set out for the purposes of that judgment, 
but which appears to be hardly accurate ; for 
the statements in the examinations distinctly 
refer to a ** share," whereas Monowar Jehan's 
statement as given by the Magistrate refers 
to the entire village, and one can hardly 
suppose that, if Sulnmut Ali was supporting 
Monowar Jehan's claim to the entire village, 
he would have used the word ** share." The 
whole of these proceedings under Act IV of 
1840 bear evident marks of being, what the 



Sessions Judge described them to be, fVauda- 
lent, and only show that there was a dispute 
in the family in which the lessee of Monowar 
had gone over to Zynub, while those who 
had, or now, put forward claims inconsistent 
with Monowar's were found on her side. 
What led to this dispute is, as usual, kept ia 
the dark. 

We then come to a quantity of infructuous 
litigation respecting malikana land and lands 
situated in Bagh Tej Khan, in the shape of 
rent-suits, in which various attempts were 
made to get the question of title decided 
incidentally, but no one would take the 
straightforward course of coming into Court 
with a suit directly framed for the purpose 
of hftvinjr titles declared. 

Meanwhile, on 21st September 1859, Zynub, 
who claimed under a " bye-mokasa" from her 
husband Fuzl Ali, dated 29th July 1844, is 
said to have executed a will in favor of 
Usghur Ali, the wording of which is pecu- 
liar, and is calculated to lead to the inference 
that the alleged *' bye-mokasa" was a mere 
paper transaction; and accordingly, very short- 
ly afterwards, on the death of Zynub, we 
find Usghur Ali as a party to a proceeding 
under Act XIX of 1841, setting up his title 
by inheritance from his brother Fuzl Ali, 
and at the same time claiming under the will, 
while his son Gowbur Ali was claiming 
adversely to him under the deed of " roo- 
munaie," executed by his grandmother in 
1824. 

In 1853, in the suit of Imam Buksh 
versus Mungnee Gope, a declaration purport- 
ing to have been made by Saheb Alum on 27th 
March 1795 was brought forward. Saheb 
Alum is the ancestor of the appellants, 
through whom they claim Bahadoor All's 
share, on the ground that Bahadoor All, who 
was solo surviving representative of Khissal- 
doodeen, married Saheb Alum's daughter. 
Shah Bebee, and died leaving her as his 
sole heir, and that she then died leaving her 
father her only heir, and thus the 8 annas of 
Ehissalooddeen came into the family of the 
appellants. In this document Saheb Alum 
appears to declare that one-half of Mouzah 
Kowaree was given by Fahmeedah to Taleb 
Ali ; that Taleb All's mother, Kureemun, for 
fear of her elder son, Choolhai, had given this 
in trust to him (Saheb Alum) to be surrender- 
ed to Taleb Ali on his coming of age ; and that 
this event having occurred, Taleb Ali had 
received the property and examined and 
passed the accounts. 

He then goes on to say that the remaining 
8 annas was divided into eight portions, four 
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of which belong to Kuredtnnn andHin^n, and 
one of the remaining four, being equivalent to 
14 beegahs, to himself, and a similar portion 
to three sons (named) of the other three daugh- 
ters of Fahmeedah. He then winds up with 
a decoration that nothing but the aforesaid 
14 beegahs belong to him. 

Granting that Taleb All might have 
exacted from Saheb Alum a declaration that 
the possession held by him was only as 
trustee, so as to bind him for the future and 
prevent his setiing up any claim to these 8 
annas, there was no occasion to bring in the 
further details. One would also have been 
inclined to think that there would have been 
some notice of a release in writing by Taleb 
Ali to his trustee. We know nothing of the 
history of this document from the date of 
its execution until it turned up in this suit 
58 years later. 

The defendant attempts to show by pro- 
duction of a mortgage deed, dated 22ud 
August 1795, by Saheb Alum, to Chutter 
Lall Singh, that, immediately after the date of 
this declaration, Saheb Alum was claiming 
to deal with a share of the village consider- 
ably larger than 8 annas ; and, on the other 
hand, the plaintiff puts in a lease by Taleb 
Ali to Beni Greer, in which he describes him- 
self as owner of the entire 16 annas of 
Mouzah Kowaree, dated 23rd February 
1795. 

The first of these was brou(;ht into Court 
in 1858, and the second in 1870. Both are 
of equally little value ; indeed both are open 
to the suspicion of being spurious. No reli- 
ance is, we think, to be placed on the declara- 
tion of Bahadoor Ali of 25th April 1828 to 
show that he was then alive, but there is the 
Btatement in 1202 in answer to the proclama- 
tion nnder Regulation XIX of 1793, which 
ehows that both he and his brother Sadoollah 
'were then living, so that it is impossible to 
account for Saheb Alum having possession at 
that time of an 8-anna share, besides what he 
inherited from his mother ; and, on the other 
handy plaintiff, who puts in the statement of 
Saheb Alum of the 27th March 1795, by 
^hich the distribution of the 16 annas be- 
tween Taleb Ali and Taleb All's mother and 
Mossamut Hingun and himself (Saheb 
Alura) and the sons of the other daughters 
of Fahmeedah, cannot at the same time show 
that, on the 23rd February of the same year, 
Taleb Ali held the entire 16 annas. 

But a few years later weoome to something 
which is at least not open to the suspicion 
of being a fabricated document. This is the 



decision of the Civil Court of Sorun, dated 
16th December 1812. This sets out that 
the plaintiff Taleb Ali alleged himself to be 
owner of one-half of Mouzah Eowaree, which 
he conditionally sold to Chutter Lall Singh 
in 1212 (1805), giving him an agreement in 
writing ; and tliat Chutter Lall Singh bad 
subsequently, in 1807, taken a mortgage from 
Saheb Alum (surrendering to him this agree* 
meat) as security for certain outstanding debts 
to which the sum paid on the conditional 
sale was added, whereas he (Saheb Alum) 
had no interest in the said half of the ayma 
mouzah, except as lessee in his own name of 
one-third, and his son Imam Buksh's name 
of two-thirds ; and he prayed that the agree- 
ment of conditional sale might be restored 
to him on his paying the amount received 
from the purchaser. This suit was insti- 
tuted in 1809, and remained on the file 
till the end of 1812 when it was dismissed 
on default, after notice that the plaintiflf had 
withdrawn his claim ; but without any deed 
of compromise being filed. This document 
shows this at least, that in 1809 Saheb Alum 
wos setting up a claim utterly inconsistent 
with the declaration of 27th March 1795, 
and that at ihnt time, if not earlier, there 
were dissensions iu the family, and the setting 
up of fVaudulent documents had, or was 
alleged to have, begun. If this declaration 
by Saheb Alum in 1795 had existed in 1809, 
we can hardly suppose it possible that we 
should have heard nothing of it in the suit 
in 1812, or again in 1834. 

The •bye-mokasa^by Taleb Ali to his 
wife Peerun is frequently alluded to, and it 
is asserted that Peerun got the whole roouznh, 
less the daughter's share, under it. It 
is not with the record, and we do not find 
that its date is anywhere mentioned, except 
in the declaration of Bahadoor Ali, where it is 
given as 24th Mohurrum 1230 H. (A. D. 
1815.) This transaction is alluded to in 
a statement of Taleb Ali of 15th May 1829, 
and in the Deputy Collector's proceeding 
of 31st March 1835, in which the substance 
of a petition by Taleb Ali dated 29th May 
] 829 is set out. In the one he speaks of 
her being " in possession of the mouzah afore- 
said," and from the body of the statement 
this would appear to be the entire mouzah, 
less 26^ beegahs, the share of Saheb Alum, 
and parts of the shares of Hyatee und 
Dhoopun ; in the other, he says that **he 
" put his wife Peerun in possession of the 
*^said mouzah, exclusive of 112 beegahs 
** possessed by the heirs of the above named 
" Mussamuts,'' namely, Eureemun, Hingun, 
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and the four daughters, — in other words, he 
put her in possession of one-half. 

On examination of the materials on the 
record, Teiy little information as to the state 
of the families and the enjoyment of the pro- 
perty is obtained. In the lent; gap from 1732, 
when Kelee was lost, to 1764, there is not 
a spark of light; from 1764 to 1784, we find 
thai the documents filed leave us in uncertain- 
ty ns to the extent of Fahmeedah's interest, 
while other documents referring to the same 
period, not before us, but quoted in the Depu- 
ty Collector's proceeding of 1835, tend to 
increase the doubt whether Khissalooddeen's 
abandonment of interest in Mouzah Kowa- 
ree was actually carried out, assuming the 
document to be genuine. Then, we come 
to a merely nominal proceeding of 1791 in 
Hioguu's gift to Tuleb Ali ; next to the return 
to the Collector's proclamation and other 
papers of 1795 distincly setting forth the 
names of Khissalooddeen's heirs as part 
owners of the village, and to some very doubt- 
ful proceedings by both parties in the same 
year, and then to some steps taken in 1807 by 
Saheb Alum inconsistent with Taleb All's 
alleged rights. Then, there is a gap again 
till 1829, into which is interpolated a de- 
claration by Buhadoor Ali in 1828, and the 
*'roo-numaie" deed of 16th June 1824. In 
1829, some proceedings connected with the 
resumption of the lakheroj are found, in 
which Tuleb Ali does not appear to be 
quite clear as to the position to be taken up ; 
tiien, in 1835, the claim of the Government 
to declare the grant invalid is dismissed, 
Taleb Ali only (who by his own showing 
was not a party directly interested) appear- 
ing before the Collector to support the grant. 
Next, in 1843 and 1844, we find Usghur 
and Fuzl's names given in some papers as 
proprietors, and ou the other hand Imam 
Buksh contending as a proprietor with the 
proprietor of an adjoining estate for rectifi- 
cation of boundaries. 

Again, in 1844-45 and 1847-48, we find 
the deed of " bye-mokasa" by Fuzl and Zynub 
put forward, immediately followed by a dis- 
pute between Monowar Jehnn and Zynub, 
which in 1848-49 took the form of an Act 
IV proceeding, in which Usghur is shown to 
have been backing his daughter. Then we 
come to various rent-suits extending from 
1851 to 1859 by Sukhawut Ali and Imam 
Buksh, and the lessee of Gowhur Ali, in all of 
which various questions of title were raised 
but left undecided. There was also an attempt 
in 1856 to get an adjudication of title which 
failed either from a disagreement between the 



co-plaintiffs, or because, as alleged, Monowar 
Jehan's name had been used without author- 
ity. Then we come to the proceedings 
under Act XIX of 1841 in 1860, when 
Usghur in effect repudiates the *' bye-mokasa'* 
by Fuzl to Zynub, and also in a measure 
Zynub's will in his own favor, and Gow- 
hur repudiates his father's title in toto, and 
sets up the deed of '* roo-nuraaie." 

Then, in 1866, we find Usghur leasing the 
whole estate to Doorgapersbad, who wholly 
failed when he tried to obtain rents by a 
suit under Act X; and in 1867 the present 
plaintiff professes to have purchased Usghur's 
title, notwithstanding the law-suits which 
were manifestly in prospect for the large 
sum of Rs. 38,500. 

It seems to us simply impossible to say 
with certainty what was the real state of the 
titles and enjoyment of the property at any 
one time in the whole course of the kst 140 
years, unless the year 1795 (1202 F.S.) be 
taken as a point at which it is determined. 
But if we hold that there is some certainty 
about it in this year, the plaintiffs title falls 
to the ground. The case is in no way mended 
by the oral evidence, for although the plaintiff 
has called and examined a very large number 
of witnesses, there is a sameness about their 
evidence which makes it of no valued-one 
set of witnesses go back and give the whole 
history of the property to a time long before 
they could have any personal knowledge ; 
the others who do not go back beyond 
Usghur All's lifetime really prove nothing 
satisfactorily as to Usghur's occupation and 
enjoyment of the rents, and one and all fall 
into the mistake about the rent-suit of Doorga- 
persbad, which they describe as gained ia 
the District Court but lost in the High 
Court, whereas, though he got a decree from 
the Deputy Collector, it was reversed in the 
Zillah Court, and the High Court confirmed 
the Zillah Court's decree by dismissing the 
special appeal. If this be called only ah 
inaccuracy, it is a singular fact that every 
witness should have compressed his answer 
into the same form of words, and that an 
inaccurate one, and raise a suspicion tliafi 
they had all learnt this lesson in the same 
class. 

The result of this examination of the evi- 
dence is that the case of the plaintiff rests 
entirely upon documents bearing very ancient 
dates, but which were not produced until 
1834, or possibly in 1812, and were not thea 
proved in any way. There is no evidence 
in the cose of the existence of these docu- 
ments at the times when they bear date, nor 
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is there evidence of possession in accordance 
with them. 

Such evidence as there is of possession, is 
not only not consistent with them, but is in 
some respects iucoiisistent, aud tlint alone 
would tlirow cousiderable suspicion upon 
them. 

With regard to documents of this nature, 
the rule of English law has been adopted 
in this country that, where a document is 
more than 30 years old, if it is free from 
suspicion of dishouesty, it may be admitted 
as evideuce without proof of the ezecutiou 
or writing. But when we see the reason 
which is given for the adoption of this rule 
in the Euglish Courts, it becomes necessary 
to be extremely careful in tlie application o^ 
it in this country, Mr. Taylor, whose work 
is so frequently quoted here, snys : — " No 
** doubt, this species of proof deserves to be 
"scrutinized with care." ** Still," he goes 
on to say, " as forgery and fraud are, com- 
" paratively speaking, of rare occurrence, 
" and as a fabricated deed will, generally, 
** from some anachronism or other inconsist- 
"ency, aflford internal evidence of its real 
" character, the danger of admitting these 
" documents is less than might be supposed." 
We feel obliged to say that this reason has 
not the same weight in this country as it is 
supposed to have in England, and here less 
credit should be given to ancient documents 
wiiich are unsupported by any evidence that 
might free them from a suspicion of being 
fnlse or fabricated. Even in England, this 
evidence, when unsupported, is of very little 
weight. The leading authors on the law of 
evidence there, Mr. Phillips and Mr, Taylor, 
both state this. Mr. Phillips, indeed, goes 
farther than Mr. Taylor. The latter says 
(Section 599), — the mere production of an 
ancient document, unless supported by some 
corroborative evidence of acting under it, or 
of modern possession, would be entitled to 
little, if any, weight. 

Acting upon this rule, it is impossible for 
US to say that a case supported merely by 
documents of this character, with nothing 
but the dates which they purport to bear 
to show that they were executed at the times 
they purport to be, and with evidence, as we 
have said, which is in many respects incon- 
sistent with the title which the documents 
profess to create, can prevail. We are, there- 
fore, of opinion that the plaintiff has failed 
to make out his title, and that the decision of 
this Court in this appeal must be accord- 
ingly. 



Then we have to deal with the appeal 
No 75 of 1871, by Mussamut Luteefoonissa. 
She claims under Gowhur Ali, her case being 
ihnt there was a valid gift to Gowhur 
Ali, and it conferied a title which has passed 
to her. 

Mr. Gregory, who appeared for her, relied 
upon various portions of the evidence which 
the plaintiff had put in, and sought by treat- 
ing them as admissions by the plaintiff to 
show the makini; of this gift. 

On the other hand, it was contended that 
the gift was not really made to Monowar 
Jehau, but was for the purpose of giving an 
appearance of ownership of the property, 
and probably of protecting it from preditors. 

Some portion of the evidence, which Mr. 
Gregory referred to in support of his con- 
tention, was in the petition of the 1st of 
February 1861, page 352 of the paper book, 
and he also referred to the order made upon 
it and to the decision thereon, but he refer- 
red also to evidence as supporting his case 
which shows what the real nature of the 
transaction was. 

There was the deposition of Shiyoo Sun-^ 
ker, which was in the proceedings, in which 
he said : — " Monowar Jehan was the grand- 
** daughter (son's daughter) of Taleb Ali, but 
*' Usgliur Ali was in possession. Usghur Ali 
'* had the name of Monowar Jehan enrolled 
''for four, of the mohajuns, but she was 
" never in possession. After the death of 
" Monowar Jehan, her son, Gowhur Ali, did 
*' not obtain possession." Again at page 135 
is a piece of evidence which Mr. Gregory 
also called our attention to, being the deposi- 
tion of another witness, who said : — ** I do not 
" recollect the dates on which Fuzl Ali and 
*' his wife died, but his wife may perhaps 
"have died three or four years after him. 
" Usghur Ali used the name of the wife of 
"Fuzl Ali merely to protect his property 
" from liabilities, but Fuzl Ali was never in 
" possession. I do not know whether Sula- 
''mut Ali obtained a decree against him. 
" The name of Monowar Jehan, the grand- 
" daughter of Taleb Ali, was used to protect 
" the property, but she was not in pos- 
"session. Gowhur Ali also was never in 
" possession." 

Now that and some other evidence which 
was referred to show that, although Usghur 
Ali may have executed some instrument of 
gift to Monowar Jehan, yet it was really a 
colorable transaction, as one of the witness- 
es says, on account of the mohajuns ; and 
the only question is, whether the party 
against whom an admission of a gift of this 
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iLiad ia made use of as showing that the 
land became the property of Monowar Jehan, 
and through her of Gowhur Ali, is at liberty 
to show that in fact the transaction was only 
a colorable one, and that the property was 
not intended to pass, and really did not pass. 

That is a question which has been decided 
by the Judicial Committee of the Privy 
Council iu the case to which we are going 
to refer. In Ram Surun Singh t;*. Mussa- 
mut Pran Peary,* reported in XIII Moore's 
Indian Appeals, page 551, their Lordships 
held that two of the defendants in a suit 
having in their answer made a statement, 
which was false, in respect of an alleged 
mortgage transaction, with the oi>ject of de- 
feating the plaintiff's claim, it was competent, 
in a foreclosure suit afterwards brought by 
one of them against the other, founded on the 
alleged mortgage, for the defendant to show 
that the statement in their joint answer in 
the former suit was false, and intended as a 
fraud on a third party, and that the admis- 
sion in the answer did not amount to an 
estoppel as between them. Their Lordships 
said there was nothing whatever to prevent 
the defendant from showing the real truth 
of the transaction. 

There is no question of estoppel here, be- 
cause what is done in this case is that the 
appellant Luteefoonissa seeks to make use of 
various statements which had been put in 
evidence in the suit, and to treat them as 
admissions by the plaintiff who put them in, 
and, according to this decision, it is compe- 
tent for the plaintiff to show the real nature 
of the transaction and to get rid of the 
effect of the apparent admission. 

The posiiion of the plaintiff was some- 
what peculiar in this case, because Luteef- 
oonissa was brought into the suit after its 
commencement, and, after some portion, if 
not the whole, of this evidence had been 
taken. Possibly the plaintiff would have 
been more guarded as to what documents he 
put in as evidence if she had been originally 
a party to the suit. It simply comes to this, 
that a party against whom the admission of a. 
deed of gift or conveyance of land is sought 
to be used, may explain the matter and show 
the real nature of the transaction ; and the 
evidence in this case shows that, whatever 
appearance th« re might be of a gift to Mono- 
war Jehan and of title in her, it was really 
only an apparent and not a real title, and the 
land was still the property of Usghur Ali. 

♦ 15 W. R., P. C. 14. 



This appeal, therefore, must be dismissed 
with costs. 

In the appeal No. 75, the decree will be 
that the decree of the Lower Court be modi- 
fied, and the suit be dismissed as to so much 
of the land as is claimed by the defendant?. 
As to the residue, the decree for the plaintiff 
will remain. 



The 21st September 1872. 

Present : 
The Hon'ble W. Markby, Judge. 

Review — Re - hearing — Under- va buUion — Appeal 
to Privy Council— Stamp Duty — Fraud. 

In the matter of 

Lekhraj Roy and others. Petitioners, 



Eaohya Singh and others, Opposite Party. 

Mr. R. E. Twidale for Petitioners. 

Mr. J. T. Woodroffe for Opposite Party. 

One of the Judges of a Division Bench, which gave a 
decision io special appeal in favor of plaintiff, having left 
the Court, the remaming Judge heard an application for 
the admission of a review. The review having been 
admitted, the case was re-beard before the Judge lastmen- 
tioned and another Judge, and a conclusion was arrived at 
contrary to the former decision. An application was made 
by the plaintiff for a review of this jud^ent, and notice 
was issued to the defends nt, who came in thereupon, and 
judgment was then delivered at considerable length, in 
which the Judge delivering it said that no sufficient 
ground had been made out for the admission of a review, 
and that he dismissed the appeal. 

Held, that the last judgment was a re -hearing, and 
that it dismissed, not the application for the admission 
of the review, but the case itself on the merits. 

As this was a suit in which the stamp originally paid 
was upon an amount very much less than Rs. IO,iK)0, 
and the whole course of the litigation and the stamps 
paid throu^out had reference to that valuation, though 
the property was really of the value of Rs. lO.OOK), 
the Court, upon the strength of a former decision in th« 
Privy Council Department, refused the application lor 
leave to appeal to Her Majesty in Council. 

Qucare. — Can the mere payment of a stamp calculated 
on an under-valuation with reference to the rule in 
Act XXVI of 1867, Schedule, Art. 11th, Note A, be 
treated as of itself a fraud which ipso facto deprives a 
party of his right of appeal ? 

Markby y J. — In the case of the petitioa 
of Lekhruj Roy and others, wlio applied for 
leave to appeal to Her Majesty in Counsel, it 
appears that they were plaintiffs in a suit, the 
main object of which was that the lease of 
a certain property under which the defend- 
ants or their predecessors had corae 
into possession was not hereditary. That 
suit was brought on such a value that it 
came up to this Court only on special appeal : 
and ou (he 29th August 1870, a decisiou 
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given that the lease was not hereditary as 
regards so much of the property to which 
this application relates. That decision bad 
the effect of reversing the decision of the 
Court below, which had held the lease to be 
hereditary. 

Two points appear to have been considered 
in that case :— 

First, — The construction of the lease, 
whether it was not conterminous with the 
interest of the grantor ; and 

Secondly, — The devolution of the estate, 
which, the defendants contended, indicated 
that the property was hereditary. 

Both those points were ruled in favor of 
the plaintiffs. That case is reported in XIV 
Weekly Reporter, page 262. 

Subsequently, one of the Judges who 
delivered that decision. Sir Charles Hob- 
house, having left the Court, Mr. Justice 
Loch, sitting alone, heard an application for 
the admission of a review. He admitted the 
review apparently in order to re-consider both 
the points which had been made on the pre- 
vious occasion, but from a somewhat different 
aspect. Then the review having been ad- 
mitted on the 23rd June 1871, the case was 
re-heard, and then it was held, on the author- 
ity of the case of Dhunput Singh* in the 
Privy Council, that the lease was hereditary. 
That case had been referred to on the first 
occasion, and the learned Judges then con- 
sidered that it would be quite impossible to 
apply that decision to the facts of this case. 
On review, however, they thought that that 
case was applicable, and they applied it and 
held, contrary to their former decision, that 
the lease was hereditHry. The case was 
re-heard before Mr. Justice Loch and Mr. 
Justice Bayley. 

On the 6th March 1872, an application was 
made by the plaintiff before the same two 
Judges for a review of this judgment, and 
opon that application notice was issued to 
the defendant. The defendant came in upon 
that notice in April 1872 or about that time, 
and on the 4th April 1872 judgment was 
delivered. 

Mr. Justice Loch delivered his judgment 
at considerable length, and he says at the 
commencement that the application was 
made by the plaintiffs, and that after serving 
notice on the opposite party, '^ we had the 
question re-argued at length.*' Then he dis- 
cusses certain objections which did not 
appear to have been considered before. Then 



♦ 9 W. R., F. CX, 8. 



he states that the Court bad been very 
strongly pressed indeed by the defendant 
with the argument that his subordinate 
tenure cannot fail so long as his superior 
landlord's holding is in existence. It must be 
recollected that this point had been pressed 
on the Court in the first argument, and 
had not been given effect to, and then having 
adverted to that the Court goes on to con- 
sider the conduct of the parlies, and to see 
how far they could apply the decision of the 
Privy Council in Dhunput Siogh's case 
which they had in their last judgment con- 
sidered to be almost on all fours with the 
present. They now, however, took a differ- 
ent view, and thought the circumstances of 
the two cases were not on an equal footing. 
They, therefore, again take up the considera- 
tion of the argument based upon the con- 
struction of the lease, and reversing the 
first decision given in this Court hold that 
the lease 'Mias the effect of being here- 
ditary." This was what the two Lower 
Courts had held, which decisions this Court 
had reversed on special appeal. It is, there- 
fore, as I understand the judgment, on this 
construction of the lease, wiiich had never 
been put upon it before by this Court, that 
Mr. Justice Loch says that they think, on a 
further full consideration of the lease, that, 
though the lease contains no word importing 
an hereditary character, yet it has the effect 
of being hereditary, for the period of its 
continuance is not dependent on the life of 
any party whether lessor or lessee, but on 
the continuance of the superior tenure. And 
therefore, a sufficient ground for the admission 
of a review has not been made out, and '* v>e 
dismiss the appeal." 

Now the true view of that judgment is of 
very considerable importance in this case, 
because it would depend upon that whether 
or no this application comes within time. 
The state of the law, as was represented to 
me upon the arguments on both sides, and as 
I believe to be correct, is this, that, if that 
was a re*hearing, then there is an appeal 
against that order : but if that was only a 
dismissal of the application for a review, 
then the last appealable judgment was the 
judgment then under review ; and that 
judgment having been delivered in June 
1871, it cannot now be appealed against. 
Now, if I had to dispose of this case upon 
that point, I should certainly be very strong- 
ly inclined to say that this was a re-hearing, 
and not merely a refusal to admit a review. 
No doubt, if the procedure laid down by the 
Code were strictly fuUowed, there would be 
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three distinct applications, and three distinct 
stages in tlie proceedings on review; firsf, 
the application ex parte ; then, if the Court 
thought fit, the notice to come in and show 
cause why a review should not be granted ; 
and, lastly, the re-hearing as a toislly distinct 
proceeding. But no doubt those tlree separate 
stages are not alwnys as a matter of fact 
kept distinct, and it is obvious that they have 
conbiderable tender cy to run one into the 
other. We have very often at once issued 
the notice, and I believe it is the prnctice 
with some of the Benches always to allow 
the notice to issue at once without any 
previous application, thus combining the 
first and second operations together. So also 
I certainly recollect one case (although I 
have not been able to find it out) in which 
Sir Barnes Peacock and myself sitting to- 
gether did what it is extremely likely Judges 
would do when the case had been fully 
argued upon the application for admission 
of a review and the points for consideration 
had been fully argued, — that is to say, we 
dealt with the matter at once ns upon a 
re-hearing. In the case to which I allude, 
it was no doubt expressly stated before giv- 
ing judgment that we were about to do so, 
inasmuch as we were going to alter the 
decree originally made. But in this case, 
where the Judges, though they determined 
the case on different grounds, nevertheless 
did not intend to disturb the old decree, 
it was very likely not thought necessary 
especially to notice that the review, strictly 
speaking, was admitted, and then the case 
re-heard. If we look into the judgment, 
I think it difficult to say that it is not a 
re-hearing. It is true that the Judges upheld 
their former decree, but it seems to me that 
they give different grounds for their decision, 
and Mr. Justice Loch, when he concludes 
his judgment, says two things,— first, that no 
sufficient ground has been made for the 
admission of a review, and then he dismisses 
the appeal. 

Mr. Woodrofle very fairly admitted that 
those words, — " we dismiss the appeal," — 
were not conclusive upon the matter. But 
I think that they are of importance, when 
we find looking into the judgment, that 
it dismisses not the admission of the review, 
but the case itself on the merits. It will 
appear from what I have to say on another 
point in this case that this matter will pro- 
bably have to go further, and it is not there- 
fore necessary for me to give a final opinion on 
the point. It does appear, however, that there 
are very good and strong grounds for saying 



that this was a re-hearing, and that the appli- 
cation is within time. 

But then there is another objection : it is 
objected that this was a suit in which the 
stamp originally paid was upon an amount 
very much less thau Rs. 10,000 ; that the 
whole course of the litigation and the stamps 
paid throughout were upon the supposiiioQ 
that the property is of a value considerably 
less than Rs. 10,000 ; and that the plaint- 
iff, who seeks to appeal, cannot now be heard 
to allege that tbe property is of greatet* value 
than he had himself assessed it at for the 
purpose of paying the various fees for insti*- 
tution and for appeal. Now, as a matter of 
fact, I am satisfied, and indeed, I do not think 
it is very seriously contested, that the property 
is of the value of Rs. 10,000. Bat wiint 
was represented to roe was (and that also 
I understand to be admitted) that the plaint- 
iff valued his property at ten times the 
revenue payable to the Government. This 
is done in accordance with the note A. 
in the 11th Article of the Schedule of Act 
XXVI of 1867, which says that, "in suits 
" for inimoveable property, whether paying 
*' or not paying revenue to Government, the 
"amount of stamp duty payable shall be 
" comptrted according to the market value 
" of the property in suit. In suits for 
"immoveable property paying revenue to 
" Government, where the settlement is tempo- 
" rary, eight times the revenue so payable, 
" and where the settlement is permanent, ten 
" times the revenue so payable ; and in suits 
" for immoveable property not paying revenue 
" to Government, twenty times the annual 
" net profits of such property shall be taken 
" to be the market value thereof, unless and 
" until the contrary shall be proved." 

Now, in a case which is not precisely 
similar to this, but which I cannot distinguish 
upon any substantial ground, Mr. Justice 
Louis Jackson has held that if a party who 
has paid institution fees takes advantage 
of that provision of the law, and values th^ 
property at a less sum than he knows to 
be the real value of it, that is a fraud upon 
the Government, and that he cannot be allow- 
ed to come in afterwards and allege the 
contrary of what he had once alleged to be 
the value by paying the institution fee on 
that amount. 

Now I confess that I should have very great 
difficulty in coming to that conclusion. I 
think it is quite open to argument that the 
intention of the Act was that parties shoald, 
as between the Government and themselves, 
be allowed to adopt the rule laid down as the 
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value of their property, leaviog it open to 
Grovernment to show that the property was 
of a greater value. Adts of the Legislature 
which impose duties of this kind are always 
construed in favor of the tax-payer. But 
be that as it may, I am at any rate not pre- 
pared to say that the mere payment of a 
stamp so calculated can be treated as in itself 
n fraud which ipso facto deprives a party of 
his right of appeal; and if there were no 
other mode of bringing (he matter to a de- 
termination, I should feel very great hesita- 
tion in following the case relied on. I should 
feel iaclined to accept the plaintiff's explana- 
tion that he thought the Act authorized the 
principle of calculation which he has adopt- 
ed, and even li he were wrong, his misun- 
derstanding the Act would not be a fraud. 
It seems to me, however, that it is very 
ujidesirable, especially in this department, 
tiiat the law should be left in the unsatisfac- 
tory state in which it would be if I were to 
decide in conflict with the express decision 
of the Judge who sat previously in this de- 
partment. I think as there is another remedy 
open to the parties, and as they have the 
means of going to the superior tribunal and 
getting a decision on this point, before the 
costs are incurred in translating, printing, 
and otherwise preparing the case, it is better 
for me upon ^e strength of that decision 
to refuse the le^ave to appeal, in order that 
the parties may apply to the Privy Council, 
and thereby enable us to have an authorita- 
tive decision under which future Judges 
can act. 

I simply, for the purposes of enabling the 
parties to make their application before the 
Privy Council, refuse the application for 
leave to appeal to Her Majesty in Council. 



The 18th November 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 

Decree'holder and Judgment-debtor — Agreement 
^^Construction — Limitation — Waiver. 

Case No. 238 of 1872. 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Pumeahj 
dated the 29th July 1872. 



Boy Luchmeeput Singh Bahadoor 
(Decree-holder) Appellant^ . 

versus 

Moonshee Jowahur Ali (Judgment-debtor) 
Respondent. 

Mr. R. T. Allan for Appelant. 

Mr. C. Gregory for Bespondent. 

Certain property was handed over by a jadgment- 
debtor to the decree-holder for the purpose of satisfying 
the decree, and an arrangement was made between them 
under Yrhich it was stipulated that if, within a given in- 
terval, there should hereafter be found to be a defect 
in the title of the judgment-debtor, and the decree-holder 
should be dispossessed, then, whatever the unrealized 
portion of the amount of the decree, the decree-holder 
should be at liberty to realize it by execution of the 
decree. 

Held, that the reasonable construction to be put upon 
this agreement was that, if there appeared to be a detect 
of title to any portion of the property handed over, and 
the decree-holder should be dispossessed of it by reason 
of such defect, then the transaction was to be put an 
end to, and he was to revert to hb original right 

As a part of the agreement, the Judgment-debtor was 
held to have waived the benefit of the law of limitation 
if the event should happen upon which the decree-holder 
was entitled to fall back upon and execute his decree. 

Couch, C.J. — In the arrangement which 
the parties made, it was stipulated that, if 
within the said iuterval, there should here- 
after be found to be a defect in the title of 
the respondent, the judgment-debtor, and the 
decree-holder should be dispossessed, then 
whatever was the unrealized portion of 
Bs. 40,390, the amount of the decree, the 
decree- holder should be at liberty to realize it 
from the judgment-debtor personally, or from 
his mortgaged and unmortgaged properties, by 
executing the decree against him. The 
reasonable construction of that stipulation is 
that, if there appeared to be a defect of title 
to any portion of the property which was 
handed over to the decree-holder for the pur- 
pose of satisfying his decree, and he should 
be dispossessed of it by reason of such de- 
fect, he should be entitled to revert to his 
original position and to execute his decree* 
It is Irue that there is not inserted in the 
contract the words "any portion," but when 
we consider what would be the consequence 
of the construction that the Subordinate 
Judge has put upon it, there can be no ques- 
tion that the reasouable construction is that, 
if the decree-holder lost a portion of what 
was handed over to him to satisfy his decree, 
then the transaction was to be put an end to, 
and he was to revert to his original right. 
It would be most unreasonable to say that, 
suppogipg he were dispossessed of nineteen- 
twentieths of this property, which might 
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have happened, or of even more than that, 
he should odIj he at liberty to look to the 
remainder of it, or to take the curious reme- 
dy which the Subordinate Judge proposed 
of bringing some action for a breach of the 
contract. I think that the Subordinate 
Judge has put an improper coustructioQ up- 
on this agreement, and that, in the event 
•which has happened, the decree-holder is en- 
titled to execute his decree for so much as 
shall appear upon taking an account to be 
unsatisfied. 

Then it is said that he cannot now execute 
Ills decree by renson of the law of limitation ; 
that, inasmuch as more than three years 
have elapsed since the application to execute 
it upon which this arrangement was made, 
his remedy is now gone. Certainly, it ap- 
peared to me an extraordinary proposition 
that a party consenting to this mode of hav- 
ing his decree satisfied, and doing in effect 
by agreement beween the parties that which 
the Court could itself have done by appoint- 
ing a manager, and directing the profits to 
be paid over, should, when the event happen- 
ed upon which it was stipulated the arrange- 
ment should cease to have effect, find that the 
law of limitation had deprived him of all his 
rights under the decree. 

The decision of the Full Bench* to which 
we have been referred is not applicable 
to the present case. That decision was that 
the decree-holder, by agreeing to receive the 
amount of his decree by instalments, could 
not extend the period of limitation which 
the law allowed to him, and instead of count- 
ing the three years from the passing of 
the decree, count them from the time fixed 
for the payment of the first instalment. But 
this is a different case ; here what the judg- 
ment-debtor in effect does is, he agrees that 
if, by reason of a defect of title and conse- 
quent dispossession, the decree-holder cannot 
get the benefit of the agreement, the decree 
may then be executed in the same way as if 
no such arrangement had been made, except- 
ing of course that the debtor would have 
the benefit of any money that had been re- 
ceived by the decree-holder. It is he who 
waives as part of this agreement the benefit of 
the law of limitation, if the event should 
happen ; and I know of no rule of law which 
prevents such an arrangement as that being 
made : he, in fact, precludes himself from 
setting op the law of limitation, if the event 
should happen upon which the decree-holder 
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is entitled to full back upon and execute bis 
decree. It would be most inequitable and 
contrary in fact to the intention of the par- 
ties, and would prevent such arrangements 
being entered into, if we were to hold that 
now the right to execute the decree having 
revived, the law of limitation shall be applied, 
and he shall not be allowed to execute it. 

I think that the order of the Subor- 
dinate Judge must be set aside, and the 
decreemustnowbeexecuted, the decree-holder, 
before any steps are taken to execute it, 
restoring the possession of such portion of the 
property as he still holds, and also accounting 
for what money he has received during the 
time he has held the property, so that 
the true balance now to be levied under the 
decree may be ascertained. And the appel- 
lant roust have the costs of this appeal, 
pleader's fees being fixed at 5 gold mohurs. 

Glover^ J.^^l am of the same opinion, and 
for the reasons given by the Chief Justice. 



The 18th November 1872. 

f^esent: 

The Hon'ble J. B. Phear and W. Ainslie, 
Judges, 

Partition — Convenience. 

Case No. 199 of 1872. 

Miscellaneous Regular Appeal from an 
order passed by the Additional Judge 
of Tirhoot, dated the %th and 25tk 
April 1872. 

Summun Jha and others (Decree-holders) 
Appellants^ 

versus 

Bhooput Jha and nnother (Judgment-debtors) 
Respondents. 

Bahoos Mohesh Chunder Chowdhry and 
Chunder Madhuh Ghose for Appelhrnts. 

Baboos Doorga Mohun Doss and Boodh 
Sen Singh for Respondents. 

Where a party concerned objects, in appeal, to a parti- 
tion of land fairly allotted according to valae, as not 
having consulted convenience, it is not enough to show- 
that appellant's own convenience would have been betto* 
consulted by a different arrangement He is bound to 
show some arrangement which would better satisf^ all 
parties, and be more equitable for alL 

Pheary J, — We think that we most dis- 
miss this appeal. Substantiallj, the learned 
pleaders who addressed us on behalf of the 
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appellant admit that, so far as the value of 
the plots allotted is concerned, there is no 
such inequality as they can complain of: 
but they put it that the principle which 
bound the Judge to consult, as far as possible, 
the convenience of all the parties to this 
partition has not been duly followed, and 
that their client has to some extent received 
detriment from this cause, and is entitled in 
thi4 regular appeal to have that matter set 
right. I need not say that it would be 
extremely difficult for us here, if all the 
parties to the suit were before us, to judge 
better of their relative convenience tlian tlie 
Court below on the spot can do. But we 
have not even that advantage of situation. 
Two only of the parties are here. The 
appellant certainly has not shown us, as I 
understand the argument, that, in the Court 
below, the balance has been unevenly held 
with regard to the convenience of all the 
parties. It is merely pointed out to us that 
the appellants own convenience would have 
been much better consulted if a different 
arrangement had been effected between him 
and the respondent. I think before he can 
ask us to disturb the decision of the Court 
below, he ought to show us some arrangement 
which would better satisfy all parties, or 
would be more equitable for all parties, than 
the arrangement which has been come to by 
the Judge. I can conceive very good reasons 
why the Judge should have allotted ground 
which in the map is contiguous to the peti- 
iioner*8 land to the respondent, and yet on 
the whole should by so doing have best con- 
sulted the interest of all parties to the 
partition. 

I think the appellant, in order to succeed 
here, ought to have shown us that the allot- 
ment which the Judge has made is unfair, 
and to point out to us that another arrange- 
ment would have been better and more fair. 
He has not endeavored to show this latter 
point. I have not the smallest material 
before me at the present moment upon which 
I can say that any other division of the 
property would be more convenient to all 
parties than the present one, even if I come 
to the conclusion that the convenience of the 
appellant has been apparently somewhat 
neglected as between him and the respond- 
ent. For this reason, I think the appellant 
cannot succeed before us, and the appeal 
fihould be dismissed with costs. 

Ainslie, J. — I concur. 



The 19th November 1872. 

Present : 

TheHon'bleJ. B. Phear and W. Ainslie, 
Judges, 

Special Appeal^- Evidence ^ Error in Law. 

Case No. 237 of 1872. 

Special Appeal from a decision passed by the 
Judge ofPatna, dated the 1 0th July\%l\^ 
reversing a decision oj the Subordinate 
Judge of that district^ dated the 11 /A 
April 1871. 

Mohur Matoon and another (Defendants) 
AppellantSy 

versus 

Bibee Umatum (Plaintiflf) Respondent. 

Mr, A, F. Lingham and Baboo Chunder 
Afadhub Ghose for Appellants. 

Messrs. R, E, Twidale and C, Gregory 
and Moonshee Mahomed Yusoof for 
Respondent. 

Whether or not a Lower Appellate Court commits snch 
an error iu dealing with a case on the evidence before 
him as would make his conclusion on the facts bad in 
laWf if he does not treat the evidence otherwise Uian 
reasonably! he gives no room for special appeaL 

Phear ^ <7. — At fii*st it seemed to me that 
the judgment of the Lower Appellate Court 
was somewhat obscure, and I have felt some 
little difficulty in entirely apprehending the 
course of tlie Judge's reasoning. The dis- 
cussion which the learned Counsel has given 
us of the judgment and of the portion of 
the evidence lias, however, sufficed to dispel 
my difficulty on that head, and I now think 
that we cannot ri<rhtly disturb the judgment of 
the Lower Appellate Court on special appeal. 

The plaintiff sues upon a knbooleut which 
is unquestionably geuuine. The defendant 
says that the kubooieut was not given over 
to the plaintiff unconditionally : it was given 
by him to be held by a third party, Raza 
Hossein, until certain conditions were per- 
formed by the plaintiff, namely, until she had 
paid off a person who was a prior incum- 
brancer upon the rents which he was to take 
in farm ; and he objects that he is not liable 
upon this kubooieut, because that condition 
has never yet been fulfilled by the plaintiff. 
But the Judge finds upon the evidence before 
him, specially upon the evidence of Raza 
Hossein himself, that the defendant's story 
does not give the true version of the condition 
upon which the kubooieut was handed over to 
Ruza Hossein. He says, it appears from Baza 
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Hosseiii's testimony tlint the kubo-sleut was 
linnded over to Rnza Hossein to be kept by 
liim, together with a sum of Rs. 400, 
pjiid by the defendant for a period of one 
month, in order that the defendant might, 
within that time, obtain, by pnyment of proper 
fees and expenses, from the plain tiff 'a serish- 
tab, a pottah, in exchange for the kuboolent, 
and that the kuboolent should not be opera- 
tive for that time. The month expired without 
the defendant's doing this, and Ruza, Hossein 
then handed over the kuboolent and the 
Rs. 400 to the plaintiff. The Judge says he 
believes this to be a true story : that the 
plaintiff has thus rightly got the kuboolent, 
and acted upon the document signed by the 
defendant, and that it gives her primh facie 
right to sue him. 

Then, as to the further objection raised by 
the defendant that he in fact had no itosses- 
«ion whatever, and was unuble to obtnin it 
(that means, I suppose, was unable to collect 
any of the rents leased to him), the Judge 
Bays upon the evidence that the case of the 
defendant in that respect has entirely broken 
down. He says, as I understand him, that 
at the time when this kubooleut was given, 
the defendant and his step-brother, Bahadoor 
Matoon, were farming these very rents and 
collections under a ticca from the plaintiff and 
lier shareholders : that Bahadoor Maroon's 
evidence as to his sole possession is not to be 
believed, and that there is no doubt that the 
plaintiff who must have had the very best 
possible means of knowing whether he would 
be able to get possession or not when he 
gave the kubooleut would never have allowed 
three year^ to pass without action or com- 
plaint after he paid Rs. 400 to the plaint 
iff, if he had not in fact tlio possession with 
respect to which the kubooleut was given. 

If appears to me upon the consideration 
we have been able to give to ilie case, that 
the foregoing is substantially the view of the 
case which the Judge formed and upon which 
lie based his decision. Raza Hossein's evi- 
dence was read to us in extenso, and it 
appears to ine that it thoroughly bears out 
this view, and is in no way inconsistent with 
it I am nnable to accept the argument of 
Mr. Lingham. I understand him to argue 
that there has been such a perversion of the 
evidence in the estimate of it given by the 
Judge, as makes his judgment bad in law. 
We ought not here, sitting on special appeal, 
to go into the evidence in detail, or endeavor 
to hold the balance between statements of 
witnesses made on one side and on the other, 
or between themselves of infereoces dedu- 



cible in favor of the one side and of the 
other. We can only say whether or not the 
Judge has committed such an error in the 
mode of dealing with the case on the evi- 
dence before him as would make his conclu- 
sion on the facts bad in law ; it does not 
appear to be in this case that the Jddge has 
treated the evidence otherwise than reason- 
ably, and I think therefore this appeal must 
be dismissed with costs. 

Ainslie, J, — I concur. 



The 20th November 1872. 

Present : 

The Hon'ble J. B. Pliear and W. Ainslie, 
Judges. 

Acquiescence — Admigtions, 

Case No. 213 of 1872. 

Special Appeal from a decision passed bjf 
the Subordinate Judge of Gya^ dated 
the ^\st Auguft \ S7 \ , reversing a deei' 
sion of the Moonsiff of thai district^ 
dated the 27th March 1871. 

Mussamut Jan Koonwar (Plaintiff) 
Appellant, 

vetsus 

Ram Ruttun Neogy and others (Defendants) 
Respondents, 

Bahoos Mohenh Chvnder Chovsdhry aod 
Gopal Chunder Mookerjee for Appellant. 

Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondents. 

One R. P., who was entitled to possession of 8 annas of a 
certain property, assigned I anna to her granddau{;bter 
Z, who about 23 years afterwards panted plaintifT a 
mokururee pottah under which he sought possession, bat 
found defendants standing between him and the rent-payera 
as mokururee«iars, or representatives of such, through 
one W. A., to whom they said R. P. had given a moka- 
ruree pottah before she made the assignment to Z. The 
Lower Appellate CJourt found that Z had had no other 
enjoyment of tlie property than through mokurureedars, 
or middlemen, ever since slie obtained her assignment, Aod 
that defendants, or those through whom they claimed., 
had, during all that time, or at any rate since 1859, b«en 
setting up the mokururee title of W. A., and that about 
11 or 12 years ago in a suit for possession brought by a 
ticcadar (G) against Z, the latter had alleged that W, A- 
and the defendants through him were holding under a 
mokururee pottah of considerably antecedent date. 

Hkld that, after the long period of lawful holding od 
the part of defendants to the knowledge of Z, and with- 
out any serious attempt on her part to disturb it, and her 
admission in the suit by G, the suit was properly dis- 
missed. 

Phear, J. — To state this case very shortly, 
—the pluiutifif alleges that one Ranee Fheekuoi 
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being entitled to possession of 8 annas of 
the property, part of which is the subject of 
the suit, assigned 1 anna share of the pro- 
perty in the suit to her granddaughter Zu- 
meerun Begum (I believe this was about the 
year 1847), and that Zumeerun about twu 
years ago granted him, the plaintiff, a mo- 
kururee potrah under which he endeavored 
to obtain enjoyment of the subject granted 
to him ; but that upon his doing so, he found 
the defendants standing between him and 
the rent-payers upon the ground that they 
were mokurureedars or representatives of 
the interest of mokurureedars by a title 
through one Wnris Ali, to wliom, as they 
said, Pheekun Ranee had given a mokururee 
pottah of the whole 8 annas before she made 
an assignment of 1 anna of her own interest 
to Zumeerun. 

On these allegations of fact, the defendants 
set up that they had a title prior to that 
of the plaintiff, and they also pleaded that 
the present suit was barred by the Act of 
limitntion. 

The Lower Appellate Court has upheld 
the plea of limitation, and the present appeal, 
Bpecially made to this Court, is mainly 
brought to question the legality of tlie find- 
ing of the Court below on the plea of limit- 
ation. 

The case has been very fully and very 
well argued before us on both sides, and 
speaking for myself only, I am not by any 
means sure that the Subordinate Judge did 
not fall into error in his application of the 
law of limitation to this case. But, however 
this may be, it appears to me that he bus 
dealt very completely with the merits, and 
that he has come to a decision upon the facts 
before him which we ought not on special 
appeal to disturb. He has found in discuss- 
ing the matter of limitation that Zumeerun 
has had no other enjoyment of this property 
than through mokurureedars or middlemen, 
ever since she obtained her assignment of 
1 anna share at a time so far back as 1847, 
that is, three and twenty years before the 
bringing of the suit. He has also found, 
aod I think it is almost beyond contest on 
the part of the other side, that the defend- 
ants or persons through whom they profess 
to claim have been, during the whole of this 
time, or at any rate certainly since 1869, 
setting up the mokururee title of Waris 
All : further, that about 11 or 12 years 
ago, Zumeerun granted a ticca pottah to 
one Goodree Singh of the very subject of 
the present suit, and Goodree, finding or al- 
leging that he could not get the enjoyment 



of Ills ticca pottah, brought a suit against 
Zumeerun and the present defendants amongst 
others ; that, in that suit, Zumeerun filed a 
written statement in which she expressly 
said that Waris Ali, and through him, the 
defendants were holding, as they alleged, un- 
der a mokururee pottah of a considerably 
antecedent date granted by Pheekun Ranee, 
her assignor, and that that was the reason 
why the plaintiff in that suit could not get 
possession, and she could not give it. Whe- 
ther rightly or wrongly, the Court in that 
case gave a decree in favor of Goodree Singh 
against Zumeerun. But the Court below 
finds that Goodree, notwithstanding he got 
this decree in bis favor, never put it in 
force, or made efiective his ticca pottah, 
either then or at any other time ; coose- 
quently the present suit is scarcely more 
than a repetition of the attempt which was 
then made unsuccessfully 1 1 years ago, and 
ought to fail, because in fact Zumeerun has 
not been in any other enjoyment (as I have 
already said) than through the mokururee- 
dars, represented by the defendants, for a 
period considernbly greater than the period 
of limitation. He has also gone even further 
than this, and he has found that, whether 
or not the documents which the defendants 
put in to show their holding under Waris 
Ali have been sufficiently proved or not, 
they appear to have been duly registered, 
and accord with the facts of the actual hold- 
ing as established by the defendants. 

Now, without saying that the Subordinate 
Judge is right on this ground in holding 
that the plaintiff's suit is banned by the oper- 
ation of the Act of Limitation, I think he 
is quite right in dismissing that suit. It 
appears to me that, after the long p«*riod of 
beneficial holding which has occurred on the 
part of Waris Ali and those who claim 
through him to the knowledge of Zumeerun, 
and without any serious attempt on her 
part at disturbing it (even supposing that 
Goodree did really represent her), that after 
this she ought not to be allowed to say that 
she had not taken the assignment of 1 
anna share subject to the mokururee rights, 
which the defendants set up, and which 
they have certainly proved that they have so 
long enjoyed. In this view, I think in this 
special appeal we ought not to interfere with 
the judgment which is manifestly right on 
the merits. 

I am this moment told that there is a 
portion of the subject-matter in dispute which 
is not covered by Waris All's mokururee title. » 
I do not think 1 ought at this stage to go into 
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the facts by 'which the case with regnrd 
to this may diiTer from llie fucts upon wliichi 
have just now based my opinion, as ueiihtr in 
tlie grounds of appeul nor in thn fir<:umeiit 
befi»re us, nor apparemly in ilie Court bflow, 
was there any distinction made in ilie Hituu- 
tion of the two properties. It is too late now, 
after both sides have been fully heard and 
the judgment of the Court has been delivered, 
to enquire whether ihe facts of acquiescence 
are materially different with respect to this 
second portion from those with which the 
Court has just now been dealing, and upon 
which it has based its decision. This is a 
special appeal, not a regular appeal, and the 
Court below has determined the question of 
enjoyment during the period of limiiation 
against the plaintiff for all portions of the 
properly alike. 

The appeal will therefore be dismissed with 
costs. 

Ainslie, J, — I do not think it is necessary 
for me in this case to re-consider the opinion 
expressed by me in the judgment, reporied in 
XV Weekly Reporter, 232, which has been 
cited in the course of the argument, as to 
whether limitation can apply in any suit 
between landlord and tenant ; for, whether 
limitation has been properly af)plied by the 
Lower Appellate Court in this suit or not, it 
seems to me that on the findings of fact the 
suit was properly dismissed. 

The Subordinate Judge having found that 
Mussamut Zumeeruu had never since 1859 
enjoyed this property, except through the 
intervention of a third party, that third party 
being a representative of Waris AH, the 
alleged mokurureedar; and the mokururee 
lease of Waris Ali having been distinctly 
alleged in the year 1859 in the suit of Good- 
ree, if not earlier ; and there being in that suit 
nn admission by Mussamut Zumeerun which 
carries back her knowledge of that lease 
without any apparent limit of time, I think it 
may be fairly inferred thatshemeant to express 
lier knowledge of it from the time that she 
derived her own title. Then, from the time 
of those suits up to the present time, Mussamut 
Zumeerun appears to have taken no steps 
whatever to question that mokururee title ; 
and taking her silence now with her admis- 
sion then, even if the law of limiiation do not 
properly apply to this suit, there has been such 
an acquiescence in the title put forward 
on behalf of Waris Ali, that Zumeerun or 
those deriving title from her cannot now 
dispute it. Therefore the suit was properly 
dismissed. 



The 21 St November 1872. 
Present : 

The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 

Docvtnentary Evidence — Consent of Parties, 

Case No. 333 of 1872. 

Special Appeal from a decision passed hy 
the Judge of Saruny dated the 2drd 
September 1871, reversing a decision of 
the Moonsijff of Chuprahy dated the 
2Srd May 1871. 

Rash Beharee Lall (one of the Defendants) 
Appellant^ 

versus 

Ram Prosunno Misser (Plaintiff) Respondent. 

Baboo Bama Churn Banerjee for Appellant. 

Babttos Sreenath Doss and Nullit Chunder 
Sen, and Moonshee Mahomed Yusoof for 

Respondent. 

Where two sets of jumraa-bandee papers put in by 
parties to a suit are sucl) that either would be inadmis- 
sible if objected to by the opposite party, each party by 
insisting on his o>m papers bars himself from objectiiig 
to those of his adversary. 

Phear, J, — There does not appear to be 
anything erroneous in law in the decision of 
the Lower Appellate Court. In this case 
it seems to be beyond question that both seta 
of jumma-bundee papers have been, by the 
conduct of the parties themsnlves, made 
evidence between them. The first Court 
was of opinion that the testimony as to 
possession of one set of witnesses, corro- 
iiorated as it was by one set of jumma- 
bundee papers, ought to prevail over the 
other set of witnesses corroborated by the 
other jumma-bundee papers. The Judge 
has taken an opposite view : he thinks that 
the corroboration of the plaintiff's witnesses 
which is afforded by the jumma-bundee 
papers put in by him is more effectual thna 
the corroboration of the defendant's witness- 
es by the jumma-bundee papers put in by 
him. The Judge has not perhaps been very 
happy in the use of his terms, for he lias 
said that the jumma-bundee papers put 
forward by the defendant were no evidence, 
while those put f(»rward by the plain Ufif 
were better evidence. There can be no 
doubt that both of these two papers would 
Iiave been inadmissible as evidence in this 
suit had the opposite parties objected to 
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them when they were first attempted to be 
used by iheir respective adversaries. But 
each ^ party in this case by insisting on his 
own jiimma-bundee papers has barred him- 
self from objecting to the jumma-bundee 
papers of his adversary, for there seems to 
be no difference between the two as to 
character : the only difference which exists 
is a difference as to value, and we think that 
the Judge was rijrht in saying that the 
plaintiff's jumma*bundee papers were more 
to be relied on tiian the defendant's, for they 
app«*ar to have been papers kept in the 
ordinary course of business in the landlord's 
serislitah, and not papers prepared for a 
special occasion. At the same time we 
must say we think it is unfortunate that the 
Appellate Court should have reversed the 
finding of the Court helow simply upon 
evidence of this ciiaracter, without having 
gone somewhat into a discussion of the cor- 
responding merits of the conflicting parol 
testimony. Nevertheleps, we cannot say 
that the Judge has committed any such error 
as obliges us to interfere with his judgment 
on special appeal. The appeal will be dis- 
missed with costs. 



the sale is not affected (as there is no char^jre upon the 
property befoc it is atUched), and the decree -holder'* 
remedy lies against the judgment-debtor. 

A payment of monev to prevent a sale about to be 
effected in execution of a decree, cannot be called a 
voluntary payment, whether it is made by the judgment- 
debtor, or by a third party claimmg the property. 



The 22nd November 1872. 

Present : 
Tlie Hou'ble Sir Richard Couch, Kl, 



Chief 
Glover, 



Justice, and the Hoa'ble F. A 
Judge. 

Moneif 'decree-^ Attachnnmt of Property ^Execu- 
tion-sale^ Pat/ me nt hy third Party, 

Case No. 526 of 1872. 

Special Appeal from a decision passed hy 
the Officiating Judge of Rajshahye, dated 
the 20th December 1 87 1, nffirmimg a deci- 
sion of the Subordinate Jydge of Pubna, 
dated the 28/ A November 1870. 

Omrito Lall Sircar (Piainiiff) Appellant, 

versus 

Ramdhun Chakee and another (Defendants) 
Respondents. 

Baboo Mohinee Mohun Roy for Appellant. 

Baboo Grija Sunkur Mojoomdar for 
Respondents. 

In decreeing a claim founded on a simple money-bond, 
a Court has no authority to direct the realization of the 
money out of any named property, and thus make it a 
charge upon such property. 

In such a case, if the decree does this, and the pro- 
perty is sold before attachment, the title conveyed by 



Couch, C.J.—lv the judgment of the 
Stibordinate Judge, the case for the plainriflf 
is stilted to be, that he had purchased a one- 
anna share and was in possession of it; that 
the defendant caused an attachment of tiie 
share to be made; and that the plaintiflf 
raised objections lo the attachment, which 
being rejected, he, on the 14th of June 1865, 
paid the amount of rhe execution, namely, 
R». 950- 146, to save the property from sale, 
and he instituted the suit to establish his 
right to the one-anna share and to get back 
the money whicii he had so paid. 

It also appears from this judgment that 
the defendant set up a great variety of 
grounds of defence. The ingenuity, we sup- 
pose, of the pleader who appeared fnr him^ 
must have been severely taxed to discover 
all tliese various proands ; but amongst them 
he set up this that, hy the decree whicli was 
given in favor of the defendant, the sum of 
money which had been decreed was directed 
to be realized out of this property. 

It appears that tlie suit in which that 
decree was m'ide was upon a simple money- 
bond. The Court in such a suit should 
order the money to be realized out of the 
property l-ft by the deceased person. Unless 
the bond created a char^^e upon the property, 
the Court would have no authority, by 
directinp: tlie realization of the money out 
of any named properly, to make it a charge 
upon it, — to make a different decree from that 
which is directed by the Code of Procedure. 
The Subordinate Judge in his judgment 
held that the plaintiff had showu that he was 
entitled to tiie one-anna share, and made a 
decree in his favor as regards it, but he 
refused to give him a decree for the money 
which he had, paid to stop the sale, because 
he says lie considered that it was a voluntary 
payment. He has referred to the decision of 
the Privy Council quoted to us, and he says 
that he did not consider it was applicable. 
The reason, apparently, for his saying that 
he did not think it was applicable is that in 
that case it was tlie judgment-debtor who 
paid the money to prevent the sale, and in 
this case it was a third person. It does not 
seem to have occurred to him that, as regai ds 
the payment bi*ing voluntary, it did not 
mafter whether it was the judgment-debtor 
or a thiid person who claimed to be eutiiled 
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to the property which was going to be Bold. 
The material fact was that a payment was 
made by a person claiming to be entitled to 
the property, and who now appears to be 
entitled to it, and who, if he had not paid the 
money, would have seen his property sold. 
How it can be said that a payment which a 
man makes when his property is goii»g to be 
sold in execution of decree by the officers of 
a Court of Justice to prevent the sale is a 
voluntary payment, is somewhat difficult to 
see. We think the first Court wiis wrong 
in Faying that the principle of the decision 
of the Privy Council did not apply to this 
case, and that the payment cannot be regarded 
as a voluntnry payment. 

The case then comes by way of appeal 
to the District Judge. He came to the 
same conclusion as the Subordinate Judge 
with regard to the right to the one-anna share, 
but did not agree with him with regard to the 
payment beinjc voluntary. But he also, f«»r a 
different reason, holds ihat the plainciff cafanot 
recover the money which he paid, his reason 
being that the debt which had been decreed 
to the defendant was a cliarjre upon the 
property in the hands of the first respondent, 
and that the purchaser from him was in tlie 
sam^ position. 

There he appears to have been wrong, 
because the state of things was this, that the 
decree authorized the decree-holder to realize 
his debt out of the property of the deceased 
in the hands of the defendant; but, until he 
had attached it, there was no charge upon 
the property, and if it was in the meantime 
sold by the person against whom the decree 
was obtained, the sale would confer a good 
title on the purchaser, the remedy of the 
decree-holder being against the judgment- 
debtor who had sold it, and who would be 
liable to make good the debt out of his own 
property, or out of the money he had obtained 
for it. This part of the judgment of the 
District Judge could only be supported by its 
being shown by the respondent, the defendant 
in this case, that the suit in which the decree 
was obtained was a suit to enforce a charge 
upon the property, and that the decree was 
one giving effect to the charge. Thar, does 
not appear ; that ought to have been shown; 
the defendant put forward that defence 
originally, and it may be presumed that, if 
there were any means of proving it, he would 

have done so. ^ , ^ ., t 

Therefore, the decrees of both the Lower 
Courts are wrong with regard to recovering 
back the money. They have decitled on 
different grounds, but both are wrong. Both 



decrees must be reversed, and the plaintiff 
must have judgment for the amonnt 
which he claims as having paid to stop 
the sale. The decree must be amended by 
declaring the plaintitf to be entitled to the 
money which he claimed in his plaint, with 
interest at 6 per cent, from the date on which 
it was paid until the judgment is satisfied. 

The appellant must have the costs of the 
appeal from the second respondent, and we 
think that the respondent who did not pay bis 
debt should have no costs. 



The 22nd November 1872. 

Present: 

The Hon'ble J. B. Phear and W. Ainslie, 
Judges, 

Registration'^Act XX of 1866 s. A^-^Fraud-- 
Remedies — Right of Suit. 

Special Appeals from a decision passed bif 
the Subordinate Judge oj Gya^ dated 
the 2%th September 1871, reversing a 
decision of the Moonsiff of Nowabad, 
dated the 24M June 1871. 

Case No. 273 of 1872. 

Meer Shumshare Ali (Defendant) Appellant^ 
versus 

Syud Lutafut Kureera (Plaintiff) 
Respondent, 

Moonshee Mahomed Yusoof for Appellant. 

Messrs, R. E. Twidale and C. Gregory for 
Respondent. 

Case No. 280 of 1872. 

Lalla Thakoor Sahoy (Plaintiff) Appellant, 

versus 

Syud Mahomed Lootfoollah (one of the 
Defendants) Respondent, 

Moonshee Mahomed Yusoof for Appellant. 

Messrs. R, E, Twidale and (7. Gregory for 

Respondent. 

On the expiration of a zor-i-peshgee ticca granted to 
plaintiff by defendant, the latter executed a kobalaof the 
property forming the subject of this suit for a consider- 
ation. The kobala was drawn up, signed by defendant, 
and delivered to plaintiffs servanta to be registered with 
his consent, but the defendant subsequently got it awav 
from them and never went to the Registry office, and 
the deed could not be registered. The defendant denied 
these facts, and pleaded that he had given a mokurnree 
lease to a third party six days after the date of the 
alleged execution of'the kobala. The Lower AppeliaW 
Court found the plaintiffs case established, and ordered 
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defendant to restore the deed of sale for the purposes of 
registration and use, and declared the sale ^ood and 
Talid, plaintiff having already obtained possession. 

Held that plaintiff had a right to the remedy sought, 
and that hia suit *was not hftrred by the Registration 
Act. 

Hbld that the application of def endan t*s mokurureedar 
to be made a party to this suit ought to haye been acceded 
to, so that plaintiff might in one suit have had a decree 
binding on those also who claimed through defendant. 

Hbld that, under the circumstances, the mokururee 
lease, though registered, could not prevail against the 
kobala, and that even if the mokurureedar's suit had 
been separately tried (which it was not), the Court might 
properly have allowed time for the registration of the 
kobala, in order to its being admitted as evidence. 

Phear, J. — This case presents some strik- 
ing fe» tares. One Syud Lootfooilah is tlie 
plaintiff. He alleges that he held a zur-i- 
peshgee ticca granted to him by Shuinshare 
All, the defendnnt, for a certain period, 
namely, from 1266 to 1277. After this, 
upon an arrangement, I suppose, being come 
to for the re-paymentof the money due under 
the zur-i-peshgee and other moneys, the plain- 
tiff says Uiat the defendant executed in his 
fayor a kobala of the property which forms 
the subject of this suit, for a consideration of 
Be. 1,000 which was to be applied, part 
to the payment of the zur-i-peshgee debt, 
another part to the re-payment of other debts 
due fVom the defendant to the plaiutiff under 
certain decrees, another part again to the dis- 
charge of arrears of rent for other lands, and 
the remainder being a sum of Rs. 86 and odd 
annas was to be paid down in cash to the 
defendant. The plaintiff says that the de- 
fendant did take Rs. 5 in cash as earnest- 
money, and that the kobala was actually 
drawn up, signed by the defendant, and 
handed over to the plaintiff's servants to 
be taken by them to the Registry office, and 
there (o be registered with the consent of 
the defendant. After this, the defendant 
managed to get the deed away from the 
plaintiff's servants, and then absented liimself 
altogether, and never went to the Registry 
of&oe. Consequently, the plaintiff was un- 
able to get the deed registered. He was 
unable even to present it himself to the 
Registrar, and so to get the Registrar to take 
any action upon it, in the absence of the 
other party. 

The defence of the defendant is that this 
18 altogether a false story. He says that he 
had granted a mokururee lease of the same 
property to a third person, Thakoor Sahoy, 
on the 12th Aughun 1278, that is, about six 
days after the date when the plaintiff alleges 
that his kobala was executed. 

The Lower Appellate Court has found 
that the story of the plaintiff is established, 
and that (he defeiidaut has committed a great 



fraud upon the plaintiff, and has kept back 
the kobala in order that he may defeat the 
plaintiff's right to have it registered. On 
this finding of fact, the Subordinate Judgd 
orders that the defendant shall deliver over 
to the plaintiff the deed of sale for the pur- 
pose of being registered and applied to the 
use of the plaintiff ; and he also declared 
that the sale was valid and passed a good 
title, the plaintiff having already obtained 
possession of the property which was the 
subject of the kobala. 

It is objected to this decree in special 
appeal that the proceeding in the Court 
below is entirely misconceived, and that the 
plaintiff ought to have proceeded under 
Section 84 of the Registration Act, inas- 
much as Section 84 and other subsequent 
Sections of the Registration Act provide 
what is to be done in the event of the Regis- 
trar's refusing to register. But inasmuch 
as it appears from the finding of the Judge 
that the plaintiff has been deprived of all 
opportunity of getting even a refusal to 
register from tiie Registrar by reasons of 
the fVaiid of the defendant, I confess it seems 
to ipe very difi^cult to understand the nature 
of this objection now made by the special 
appellant. It certainly cannot be allowed to 
prevail. For purposes of considering its 
weight, we must take i^ that the principal 
facts upon which the Judge has fouaded his 
judgment are correct ; and then it fbllows 
that the plaintiff has been deprived of his 
deed of sale by the deliberate fraud of the 
defendant, and he has been unable, in conse^ 
quence of that fbaud, to do anything to put 
in force the provisions of the Registration 
Act ; and if he is to be debarred from the 
alternative of access to the Civil Court for 
the purpose of seeking a remedy for the 
result of this fraud, he is utterly without any 
remedy whatever. There is nothing that I 
am aware of in the Registration Act to bar 
a suitor's right of coming into the Civil 
Court to complain of a wrong. He cannot 
obtain, of course, any order of Court to be 
made upon the Registrar for the registration 
of a document, except in the manner which 
is provided by the latter Sections of the 
Registration Act ; but he assuredly may 
come into Court to get such remedy against 
the defendant as the justice of the case, 
under the circumstances which can be proved, 
certainly gives him a right to get. That is 
nothing more nor less than this, «t2., to make 
the defendant do that which he ought to 
have done according to the terms of his 
contract, and uudo as far as possible the effect 
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of his frnud. It seems to me beyond doubt 
that the plaiotifT certninly can come into 
Court to compel the defendant to give back 
the document whicli he has retnined, to make 
bim go to the Registry office, and register it. 

The Lower Appellate Caurt has dealt very 
fully and completely with the matter in tlie 
suit between the two pnrties upon its merits : 
and not a suggestion has been made here that 
there is any ground to dispute the fncts 
found by the JudgA for the reasons which 
can be urged in special afipenl. 

It is unfortunate that the application 
which, we ore told, was made by the mokur- 
ureedar of the defendant under the transac- 
tion of the 12th Aughun 1278, to become a 
party to the suit, was not acceded to by the 
Court below ; because it is much to be 
desired thnt the plaintiff should in one suit 
get a decree which should be binding, not 
only between him and the defendant, hut 
between him and every one clniming under 
or through the defendant. I am uot sure 
that he has not got such a decree, even as 
the record now stands, irrespective of the 
fate of the so-called intervener's application ; 
but this would have been beyond question if 
the mokurureedar had actually been a party 
to the suit. Certainly, I do not see any 
reason for disturbing the decision of the 
Lower Appellate Court in special appeal 
No. 273. 

The second suit out of which the appeal 
No. 280 has arisen was brought by the 
mokurureedar against both his vendor, the 
defendant, and LootfooUah, the plaintiff in 
the first suit. I suppose the same evidence 
was, by consent of parties, probably, taken 
in both cases ; the Judge has disposed of 
both by one judgment; and the fucis which 
I have already mentioned as having been 
found by him in the first suit were the facts 
which he found in the second suit. 

It is now urged before us very forcibly 
that in this suit there is nothing to show that 
the plaintiff was not perfectly innocent of the 
fraud of Shumshare AH against LootfooUah ; 
and if that be so, he has a title by the docu- 
ment of the 12th Aughun 1278, which was 
registered on the very day when it was made ; 
a title which must therefore prevail against 
the previous title, whatever it may be, of 
LootfooUah, which certainly by the nature 
of the case wos not in fact registered at the 
time when the second suit was brought. 
The plaintiff's pleader takes his stand upon 
the literal words of Section 49 of the Indian 
Registration Act XX of 1866, which says 
that ''no iusiiumeni required by Section 17 



** to be registered shall be received in evidence 
" in any civil proceeding in ony Court, or 
"shall be acted on by any public servant as 
** defined in the Indian PenafCode, or shall 
"affect any property comprised therein, un- 
*'les8 it shall have been registered in accord* 
**ance with the provisions of this Act." , The 
argument upon this is that Lootfoollah's 
kobala cnuld not he used as evidence of title 
ogainst the plaintiff in this suit, because it was 
not in fact registered. It is quite clear to my 
mind that this is really nothing more than 
a legal quibble which we ought not to allow 
to prevail. If the plaintiff in this second 
suit had really been made a defendant in the 
first suit, which he ought to have been, then 
no objection of this kind could possibly liave 
been made, and in fact tlie second suit could 
not have bt^en brought. I have already said 
that, in my judgment under the circum- 
stances which were actually found, this 
second plaintiff ought to have been made a 
deftfudaut by the Court in the first case. But 
whether he were so or not, it is quite certain 
that the two suits were substantially treated 
as one suit : there is Ixit one judgment given 
in them ; it does not appear that separate trials 
were hud ; the present plaintiff has made no 
objection at all, but sought himself to be 
made a party to the first suit ; and he cannot, 
I think, in this state of things, righteously 
claim any relief in consequence of the Judge's 
decision in the first suit. If his case had 
been tried separatt^ly, then he could have 
made the present olgection when the defend- 
ant attempted first to use Shumshare Ali's 
kohala to LootfooUah as evidence, and then 
the Court could unquestionably, and would 
no doubt, have said ihut, although it is not in 
fact reiristered, it has been ordered to be 
registered, and it has been declared as 
between the parties to the first suit in wlncii 
the defendant was the present plaintifi^a 
vendor, that it ought to have been registered 
long airo, and, if necessary, I will give time 
to have it registered in order that it may 
become admissible as evidence. It seems to 
me that the proceedings would not havebeea 
irregular if they had taken some such shape 
as that, and then again this objection would 
have failed. We are now here upon special 
appeal asked to disturb a very equitable 
judgment of the Court below, simply upon ao 
objection which hears the character I have 
attempted to describe. It seems to me that 
we ought not to accede to a request of ibis 
kind 80 far ns this objection is concerned. 
Certainly, justice and equity has been doDe 
by the Court below, and it would be oulj 
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mischievous if we disturb the judgment upon 
any such frivolous ground as that now put 
forward by the appellant. 

Upou the wliole, it appears to me that we 
must dismiss boih these appeals with costs. 

Ainslie. J. — I coucur. 



The 23rd November 1872. 
Present : 

The Hou'ble F. A. Glover and Dwarkauuth 
Mitter, Judges. 

Over'claims — Appeals — Costs — Issues, 

Case No. 527 of 1872. 

Special Appeal from a decision passed by 
the Officiating Judge of Mymensingh^ 
dated the \9th December 1871, modifying 
a decision of the Subordinate Judge of 
that district, dated the 27th March 1871. 

Kishen Chunder Sandyal (one of the Defend- 
auts) Appellant, 

versus 

Kaleenath Gangolly (Plaintiff) and another 
(Defendant) Respondents. 

Baboo Nil Madhub Sen for Appellant. 

Baboos Nullit Chunder Sen and Kalee 
Mohun Doss for Respondents* 

Where a party suing for the whole of a property, as 
well as for khas possession and mesne profits, fails to 
prove more than a proprietary right to a small portion 
^. y., one-fourth), his entire claim ought to be dismissed. 

Where a defendant appeals objecting on the question 
of costs only, the Appellate Court ought to confine itself 
tu that iflffue. 

Glover, J. — After hearing the argument 
in this case, wt^ think the proper or<)er to 
ptass under the circumstances would be to 
ivstore the decision of the Court of first 
instance, plaintiff paving all the costs of the 
litigation and likewise the coats of the 
ap{)ellant in this Court ; of course that leaves 
the costs of the defendant respondeut in this 
Court to be borne by himself. 

The plaintiff's suit, as it was brought, 
ought, we think, to have been dismissed, inas- 
much as he sued for the whole 16 annas share 
of the property, and likewise to obtain hhas 
fiossession and mesne profits ; whereas it in 
found as a fact by the first Court, against 
'which there was no appeal on the pure of 
I he plaintiff, that in reality his interest 
amounted to 4 annas only, and that he 
-was not entitled to get khas possession, but 



only to the proprietary right. Parties bring- 
ing a suit, as the plaintiff did, and failing, as 
he did, ought, we think, to have had their 
entire claim dismissed. 

The plaintiff did not appeal, but the 
defendants did, their objection being on the 
questiou of costs only. The Judge, how- 
ever, instead of confining himself to that 
issue, went into the question as to whether 
the estate was a joint one, or whether it had 
been divided into shares, and without finding 
ultimately whether the estate was joint or 
not, ordered that a joint decree should ba 
given against all the defendants. It is clear 
that, on the appeal as it was laid before him, 
he was not justified in going into this ques- 
tion. 

We must reverse the decision of the Judge 
as being under the circumstances ultra vires, 
and restore that of the Court of first 
instance, making that alteration in the otder 
fur costs that we have alluded to in the 
beginning of this judgment. 

Mittet, J. — I concur. It has been found 
as a fact by the first Court that the plaintiff 
has failed to establish that he is entitled to 
either of the reliefs sought for in the plaint. 
Tlie plaintiff did not question the sounduesd 
of this finding, and the Judge's decision is 
therefore illegal. 



The 23rd November 1872. 
Present : 

The Hon'ble F. A. Glover and Dwarka- 
naih Mitter, Judges. 

Sale of Rights of Occupancy —Registration in 
zemindaree sherishtah. 

Case No. 529 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 22nd December 1872, reversing a 
decision of the Moonsijff of Arureah, 
dated the 30th June 1871. 

Mussamut Shtuikurputtee Thakoorain 
(Plaintiff) Appellant, 

versus 

Mirza Suifoollah Khan and another (Defend^ 
ants) Respondents. 

Baboos Tarucknath Dutt and Taruch- 
nath Sen for Appellant. 

Mr. C Gregory for Bespondents. 
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The purchaser of a right-of-occapancy in certain land, 
i^ainiif a zemindar who has refused to register his name 
in the zeminadaree sherishtah for the amount of land 
claimed and at a specified rent, is bound to show that the 
tenure was one which could be transferred, and that the 
sale did not involve any re-distribution of the rent 

Glover^ J. — There is no ground for this 
special appeal. The plaintiff siiys that he 
purchased 44 beegahs out of 264 beegahs of 
land from certain persons, and applied to the 
zemindar to have his name registered in the 
zemindaree sherishtah for that amount of 
land at a certain specified rent ; that the 
zemindar refused to do so, and therefore he 
brings this suit. 

There are, we think, two fatal objections 
to the claim. In the first place, before the 
plaintiff could come under Section 26, Act 
yi of 1862, B. C, he would have to show 
that the tenure was a *^ permanent transferable 
one, " and no attempt has been made to show 
this. It is true that no issue was fixed on 
this point in the Court of the Moonsiff, but 
it was for the plaintiff to show that the tenure 
was one which could be transferred. It has 
been held by this Court that a right-of- 
occupancy is only saleable by particular cus- 
tom, and the plaintiff has made no attempt 
to show such custom. If there were no other 
objection to the plaintiff's suit, this would be 
faial. 

The next objection is that before a person 
can insist upon the zemindar's registering a 
purchase of this sort, it must be sliown that 
the sale did not involve any re-distribution of 
the rent. Unless the zemindar chooses 
to agree to such a change, he is not bound to 
register a sale which gives effect to a division 
and distribution of the rent In this case, 
the plaintiff asked for a certain specified 
portion of land to be transferred to his name, 
and also that the land should be declared 
liable to pay only a certain amount of 
rent. 

The appeal is dismissed with costs. 

fitter, J. — I concur in dismissing this 
appeal. The plaintiff has no right to compel 
the landlord defendant to recognize a division 
of the jummn payable on account of the tenure 
in question, and his suit as brought must fail. 



The 



The 25th November 1872. 
Present : 

Hon'ble Louis S. Jackson 
W. Markby, Judges. 



and 



Sale of Share— Notice to Lessee^Apportionment 
of Jumma. 

Case No. 271 of 187L 



Regular Appeal from a decision passed by 
the Subordinate Judge of Jessare^ dated 
the 29th August 1871. 

Tara Monee Dossee and others (Defendants) 
Appellants, 

versus 

Punchanun Bose and another (Plaintiffii) 
Respondents. 

Baboos Sreenath Doss and Bungshee Dkwr 
Sen for Appellants. 

Baboos Kalee Mohun Doss and Doorga 
Mohun Doss for Respondents. 

Plaintiffs, aftff purchasing from S a moiety of a Ulook 
which had been previously let in ijara upon a lump jumma 
to T, brought a suit under Act X of 1869 against the 
lessee to recover that portion of the lump rental 
properly accruing upon the talook purchased, fhat suit 
was dismissed on the ground, amongst others, that the 
ijara kubooleut did not specify the proportion of rent 
due upon the talook. Plaintiffs subsequently brought a 
suit against S as well as T and her sureues, for a declara- 
tion <3 title and for rent from the time of the purchase. 

Held (6w Jackson, J.) that as the lessee had no 
explicit notice of the purchase, and as no apportionment 
had been made with her consent of the rent payable on 
the share sold, she would be justified in continuing to 
pay the rental as a whole to the original lessor. 

ilBLD (by both Judges) that as defendant had already 
paid the rent to the original lessor, she was und^ the 
circumstances not liable to pay it again to plaintiflts. 

Jachson, J.— The plaintiffs in this case are 
Punchanun Bose and Issur Chunder Bose, 
who allege themselves to have purchased 
from Sooijo Coomar Dutt, the defendant No. 
4, one-half share of a talook consisting of 
Mouzahs Bhomebhang and others. This 
moiety of a talook forms a portion of 
certain immoveable property which had 
been previously let in ijara to the defend- 
ant No. 1, Tara Monee Dossee, for whom 
the defendants Nos. 2 and 3, Bissessur Dutt 
and Cliunder Coomar Dutt, were sureties. 
The property was let in ijara upon a lump 
jumma, no specific rent being attached to 
the several portions of the property which 
went to make up the whole. On acquiring 
this talook by purchase, the plaintiffs, it 
appears, brought a suit ^^^ *^V ^TqT 
Court under the provisions of Act JL ot i5oy, 
against the lessee to recover from her that 
portion of the lump rental which they 
claimed as being the portion P/opedj 
accruing upon the talook so purchased. The 
Revenue Court, it seems, on this ground, 
amongst others, that the ijara kubooleut 
did not specify the precise amount of the 
whole rent which was due upon the talook 
in question, dismissed the sait, and the order 
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of dismissal was fioallj affirmed by the 
High Court on special appeal. The plaint- 
iffs consequently brought the present suit in 
the Subordinate Judge's Court for a declara- 
tion of their title, and for the amount of rent 
which they claim from the time of their 
purchase down to the month of Kartick 1277, 
which, as I understand, is very nearly the 
period of determination of the ijara. 

The defendant Tnra Monee resisted the 
suit on various grounds, one of which was 
that she was not liable to pay to the plaint- 
iffs any rent^ inasmuch as she had not 
entered into any contract with them, and she 
also alleged that she had paid the whole of 
the rents as they became due to her lessor, 
Soorjo Coomar Dutt. Slie denied that she 
had any notice of the purchase by the 
plaintiffs, and repudiated any liability to pay 
rent to them. 

Soorjo Coomar, the plaintiff's vendor, was 
also made a defendant, but it is material to 
observe that the plaintiffs did not ask the 
Court for any decree against him for any 
amount of rent, but only made him a party in 
the suit in order to the final adjudication of 
their title by purchase in his presence. 
Soorjo Coomar denied altogether the 
allegation of sale to the plaintiffs. He 
alleged tha^ they were in collusion with the 
leasee, Tara Monee, and other parlies, and that 
their suit was fraudulent. He also stated 
and admitted that he had received the ijara 
profits from the farmer from 1269 to 1276. 

The suit was heard by Baboo Gunga 
Churn Sircar, the Subordinate Judge of 
Jessore. Besides other issues which are not 
material now, there were, — one in bar — ** Have 
** the plaintiffs no right to sue the ijnradar 
" for the arrears of rent claimed in this 
*• suit?" then on facts—" Did the plaintiffs in 
"Aughran 1270 purchase of the defendant 
'^ Sooijo Coomnr Dutt his 8 annas share in 
" Talook Bhoraebhang, &c., and was the 
'* ijaradar, Tara Monee, mode aware of this 
" purchase ?" and nextly — ''Has the ijaradnr 
** defendant paid to Sooijo Coomar the rents 
** due from her on account of the said 8 annas 
** of the Talook for the period for which the 
" plaintiffs claim rent in the suit ?" 

Upon these issues the Lower Court found 
that the plaintifis had a right to sue the 
ijaradar. This the Subordinate Judge finds 
without entering much into the question, but 
be simply observes — " With respect to the 
*' talook purchased by them, the plaintiffs 
*' stand in place of the original proprietor, 
** Soorjo Coomar Dutt, and are therefore 
^entitled to receive from the lessee the 



" arrears of rent due on that talook. The 
" objection on the part of the lessee, Tara 
" Monee, that the plaintiffs have no right to 
" receive rents from her, is altogether futile, 
" and I therefore set it aside." 

Now, upon this question I am not prepared 
to say that we should be inclined to agree in 
the view taken by the Subordinate Judge. 
No doubt, if the plaintiffs had purchased the 
whole tenure leased to the ijaradar, and had 
given her notice of that purchase, she might 
have found it difficult to resist the claim for 
rent on the part of the purchasers, even if 
she had shown that she had paid it to the 
original lessor. But this is not Uie case here. 
What the plaintiffs purchased was not the 
whole of the property leased to the ijaradar, 
but only a part of it to which no specific 
portion of rent was assigned ; and although 
it is no doubt proved that the lessee did come 
to know as a fiict the purchase made by 
plaintiffs, she certainly had no explicit notice 
of if, nor was any apportionment made with 
her consent of any specific amount of rent 
to the share of the talook which formed the 
subject of sale to the present plaintiffs. 
That being so, I think it is clear that she 
would be justified in continuing to pay the 
rental, which was agreed upon as a whole, to 
her original lessor. Not only that, but she 
was prevented by the decision of the Reve- 
nue Court from making the payment to any 
other party, for the effect of that decision 
was that the rent was payable not to the 
plaintiffs, but to the original lessor. Then 
comes the question which, although not abso- 
lutely necessary as an answer to the plaintiffs' 
suit, is one which has been enquired into, and 
which I think the Court should have enquired 
into, viz,, whether the ijaradar defendant did 
pay to Soorjo Coomar the whole amount of 
rent as alleged by her. 

On this point, I think the decision of the 
Lower Court cannot stand. Soorjo Coomar in 
his written statement declares himself to have 
received the whole amount. He was also 
summoned and examined as a witness in the 
cnse, and he deebired on oath that he had 
received the whole of the rents, and he 
acknowledged the receipts which the ijaradar 
defendant had produced as having been grant- 
ed by him upon payment of such rents. 
There is really no evidence on the other side 
as to this poiut, but the Court below finding 
that Soorjo Coomar had made on some other 
points statements which were unquestionably 
untrue, and, therefore considering him not 
entitled to credit, disbelieved his statements 
and came to the conclusion that they^weremade 
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in coUasioD with the ijaradar defeDdant, in 
order to defrand plaintiffs of their just claim. 
Now, in the first place^ there is, though not 
strong, at least some eorroboratioa of Soorjo 
Coomnr's statements bj the witness Cliunder 
Coomar« He states that he knew, from 
what he had lieard, that the farmers paid 
their rents down to the present time to Suoijo 
Coomar. Besides, the evidence of another 
witness, Anund Chunder, who swore to the 
receipts, directly bears out his assertion. In 
addition to that, the statement of Soorjo 
Coomar on this point is one made against his 
own interests, for, on the one hand, bj that 
statement he admitted having received a 
large sum of money for which he might 
quite possibly have to account to the pur- 
chasers, and, on the other hand, he by that 
Admission debaiTed himself from any further 
proceedings to recover that sum of money 
from the lessee. Moreover, the probabilities 
are all in favor of the supposition that he 
did receive the rent. He was the lessor and 
also the person who obtained the decree in 
the Revenue Court, notwithstanding that his 
title to rent was disputed on the ground of 
the sale to the plaintiffs. He is further ad- 
mitted to have been in needy circumstances, 
and would have urgent need of the money. 
Every thing, therefore, is in favor of the 
supposition that Soorjo Coomar was in receipt 
of the rent. It does not follow that because 
a man has made a false statement on one point, 
therefore every other statement that he 
makes is likewise false. Where a statement 
is made against interest, and is supported, not 
only by evidence, but by strong probabilities, 
it is not for the Court to reject that state- 
ment where it is uncontroverted, and adopt 
a gratuitous suspicion of fraud. That being 
the case, the defendant ijaradar having once 
paid the money to her lessor, and being 
declared liable under a decree of Court to 
pay the same to him, and not having received 
any proper notice to pay it to anybody else, 
I do not think she ought to be made liable 
to pay it over again to the purchasers from 
the lessor. I think, therefore, that the Court 
below was not justified in giving the plaint- 
iffs a decree as against the defendants 1, 2, 
and 3. 

A question, indeed, occurred to my mind 
dnring the argument, whether under the cir- 
oumstances of the case we should be at liberty 
to make a decree for the amount of these 
rents in favor of the plaintiffs against Soorjo 
Coomar, he having by his own admission 
received the money which undoubtedly the 
plaintiffs were equitably entitled to receive. 



Possibly, Sooijo Coomar ought to be made 
liable to the plaintiffs, but it is quite clear 
that the plaintiffs did not bring this suit for 
the purpose of recovering the amount from 
Soorjo Coomar, nor is that made an objec- 
tion to the judgment of the Lower Court. 
The aim and intention of the plaintiffs waa 
to recover the amount from the lessee and 
her sureties, from whom, as I have already 
stated, the amount having been once taken 
ought not to be taken over again. But in 
addition to that, we should not at present be 
in a condition to make any order contrary 
to the decree of the Lower Court, unless it 
be upon an objection taken by the respondent 
under Section 348. The matter was sug- 
gested to the vakeel for the respondent, and 
he, for reasons which no doubt are sufficient 
and valid, did not think it fit to press the 
objection. We do not, therefore, think it 
necessary to ^o into that question. 

The result, then, of our decision is that 
the judgment of the Lower Couri be reversed, 
and the plaintiffs' suit, so far as it relates to 
rent claimed from defendants 1, 2, and 3, 
dismissed ; but under the circumstances of Uie 
cafte, looking to the conduct of all the parties 
— looking to the allegations which the several 
defendants have set up, and to the peculiar 
position of several defendants whose inter- 
ests are not identical — appearing before us 
through a single pleader, we direct that each 
party do bear his own costs in all the Courts. 

Markby^ J, — I am of the same opinion. 
I fully share in the doubts expressed by my 
learned brother with reference to the ques- 
tion whether, even supposing that the rents 
had not been paid to the original lessor, the 
plaintiffs could recover in this suit the 
amount of rent they claim without showing 
that any specific amount of rent was, with 
the consent of parties, assigned to the share 
of the talook which passed under the par- 
chase. As far ns I can discover, there was 
no proposition for an apportionment made 
either to the original lessors or to the defend- 
ants before the present suit for rent was 
brought, and no authority has been shown to 
us by which the Court, independently of any 
agreement of the parties, could apportion a 
specific rent for a fractional share of a (alook 
out of a gross rental which was agreed 
between the parties to be the rent for the 
whole talook. But under the circumstances 
I think it is not necessary to express any 
opinion on that point, because it is admitted 
that if the defendants have already paid 
rent to their original lessors they are di»* 
charged, and I agree in the conclusion that 
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there is nothing which would entitle us to 
disbelieve the uncontradicted statement of 
the lessor, Sooijo CoomaTy that he had receir* 
ed the whole rent. 



The 27th November 1872. 

Pre$eni : 

The Hon'ble Loais S. Jackson and W. Ainslie, 
Judges, 

Order before Decree-^Act VIII of 1859 s$. 
129 and 363 —Charier Act e. \6. 

In the matter of 

H. 0. Erskine and others, Petitioners. 

The Advocate- General and Mr. R. 7. 
Allan for Petitioners. 

The Higb Court refused to interfere under s. 15 of the 
Charter Act to set aside an order rejecting a document, 
made b;^ a Court under Act VIII of 1859 s. 128, ap 
appeal from such order being barred by s. 868. 

Jackson, J, — We think this application is 
not admissible. I entirely adiiere to what 
I said as to the powers of this Court io the 
case which the learned Advocate-Greneral has 
referred to in Bengal Law Reports, Volume 
YII, page 146.* That the act complained of, 
piz,f the rejection of the document in question 
waa an act entirely within the autliority of 
the Court below, is manifest from the terms 
of Section 129, Act VIII of 1869. That 
Section says :— '* All exhibits produced by 
" the parties shall be received and inspected 
** by the Court ; but it shall be competent 
** to the Court, after inspection, to reject any 
^ exhibit whidi it may consider irrelevant or 
*' otherwise inadmissiide, recording the 
*< grounds of such rejection." It is manifest 
that the order was made under this Section, 
and being an order made in the course of a 
suity and relating thereto prior to the decree, 
an appeal is expressly barred under the pro- 
visions of Section 363 of the Civil Procedure 
Code. Now, we do not think that, in the 
exercise of our extraordinary powers, we 
ought to do that which we are restricted 
from doing on appeal. The proper time for 
making the present objection will be when a 
judgment has been given in the cause and 
thatjudgment is against him, and when conse- 
quently he has occasion to appeal against the 
decree. 

The learned Advocate-General stated that 
the principal ground upon which he wished 



to put the application was that, if this docu- 
ment be not admitted, the plaintiff would 
be compelled to resort to a circuitous mode 
of proof for the establishment of his elaim» 
and that thciefore it would be expedient for 
this Court to interfere. Now, we think it 
would be most inconvenient, and we may 
say almost disastrous, if parties were 
encouraged to come up to this Court and 
invoke its aid under Section 15 in every case 
of miscarriage in the course of an enquiry 
in a suit. 

The application must be rejected. 



The 28th November 1872. 

Present: 

The Hon'ble Loais S. Jackson and 
W. Markby, Judges. 

ExeoutioH'Sale — Notification. 

Case No. 227 of 1872. 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Jessore^ 
dated the 2^th June 1872. 

Bama Soonduree Chowdhrain (Judgment- 
debtor) Appeilantf 

versus 

Saroda Soonduree Dossee and another (Decree- 
holders) Respondents. 

Baboos Sreenath Dass and Shugobuity 
Chum Ghose for Appellant. 

Baboos Kalee Mohun Dossy Doorga Mohun 
DosSf and Kashee Kant Sen for Respond- 
ents. 

Where an execution-sale is postponed at the instance 
of the judgment-debtor, or with his consent, the omissioa 
to publish a fresh notifioataon is not a material irregular- 
ity. 

Jackson, J. — In disposing of this appeal, 
it seems to us only necessary to ray that the 
sale having been postponed not once, but 
repeatedly, at the instance of the judgment- 
debtor, and upon the last occasion with his 
express consent that it should not be necessary 
to publish a fresh notification, it is not open to 
him now to complain of the omission to publish 
a fresh notification as a material irregularity, 
and to ask tbe Court to set aside the sale by 
reason thereof. 

The appeal is dismissed with eost% two 
gold mohurs^ 
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The 28th November 1872. 

Present : 
The Hon'ble Loais S. Jackson and 
W* Markby, Judges, 

Indian Registration Act, ss, 58 and 65^ Act XIV 
0/1859,*. 22, 

Case No. 195 of 1872. 

Miscellaneous Appeal from an order passed 
by the Judge of Backergunge^ dated the 
28M March 1872, affirming an order oj 
the Moonsiff of that district^ dated the 
29th July 1871. 



Humath Ghatteijee (Decree-bolder) 
lanty 



AppeU 



versus 



FuttickChunder Samaddar and others (Jndg- 
ment-debtors) Respondents. 

Baboo Doorga Mohun Doss for Appellant. 

Baboo Gopal Chunder Mooherjee for 
Eespondents. 

In cases in which the Indian Registration Act, s. 55 
bars ilppeal, it does so equally in matters of execation 
as in respect of the decree passed* 

Quart, — ^Whether a decree passed under s. 58 of 
the Indian Begistration Act is or is not a summary decree 
within the meaning of Act XIV of 1859, s. 22. 

Jackson^ J".— Upon the preliminary ob- 
jection taken in this case, as to which it is 
said that Section 55 of the Indian Regis- 
tration Act bars any appeal in a cose like 
this, I quite adhere to the opinion that I 
expressed in the case of Rash Behary Baboo,* 
petitioner, and I think that the appeal is 
taken away equally in matters of execution 
as in respect of the decree passed; and 
although the same Section would bar an appeal 
to the Zillnh Court, it happens in this case 
that the Zillah Court has merely affirmed the 
order of the Court below. It is not necessary, 
therefore, that we should take any action in 
respect of the order passed by the Lower 
Appellate Court. Inasmuch, therefore, as 
no appeal lies, I do not think it necessary to 
express any opinion as to the point raised, 
«t^., whether a decree passed under Section 
53 of the Indian Registration Act is or is 
not a summary decree within the meaning of 
Section 22, Act XIV of 1869. 

Markby^ J. — I am of the same opinion. 



The 28th NoYember 1872. 

Present: 

The Hon*ble J. B. Phear and W. Ainslie, 
Judges. 

Time for Appeal— Act VIII of IS 59, «. 3SS. 

In the matter of 
Cfaowdhry Mohendro Narain Roy^ Petitioner, 

Mr. C Gregory and Bahoo Boodk Sen 
Singh for Petitioner. 

In calcolating the 90 da3r8 allowed for an appeal by 
Act VIII of 1859 s. 383, the period between the date on 
which jadg^ent was pronoonced and that on which the 
decree was si^ed by the Judge was allowed to be deducted, 
as coming within the words ** exclusive of such time aa 
may be rec^uisite for obtaining a copy of the decree* 
in that Section. 



Phear, J. — Sbction 833 says that a party 
desirous of appealing shall do so within 90 
days, exclusive of such time as may be re- 
quisite for obtaining a copy of the decree 
appealed against. In this case the decree 
was not signed by the Judge antil the 3rd 
September, although the judgment was ap- 
parently pronounced on the 24th Jnly. Bat 
until the decree was signed by the Judge, 
it is clear that the party appealing was nn- 
able to obtain a copy of the decree appealed 
against It seems to follow that Mr. 
Gregory's client must be allowed in this case 
all the time which had elapsed up to the 3rd 
September. That being so, he was withm 
time when he presented the petition of appeal 
to this Court. We, therefore, direct that the 
appeal be admitted. 



♦ 7 W. R, 180. 



The 28 th November 1872. 

Present: 

The Hon'ble L. S. Jackson and W. Markby, 

Judges. 

Decree-^Execution, 

Case No. 99 of 1872. 

Miscellaneous Appeal from an order pass- 
ed by the Judge of Moorshedabad, dated 
the I St March 1872, modifying an order 
of the Sudder Moonsiff of that district, 
dated the 2\st February 1871. 

Humck Chand Golecha (Jadgment-debtor) 
Appellant^ 

versus 

Tilock Chftmd Singh (Decree-holder) 
Respondent. 
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Messrs, Branson aod Jackson^ and Baboos 
Sreenath Doss, A shoo tosh Dhur^ and 
Jadub Chunder Seal for Appellant. 

Mr, Woodroffe and Baboos Rash Beharee 
Ghose and Tarucknath Paleet for 
Bespondent. 

Where a decree shows clearly the intention of the 
Court which makes it, but leaves something undeter- 
mined until further inquiry, such inquiry must be held 
as intended to be made by the Court to which the decree 
18 sent to be carried into effect 

Marhbt/y J. — The question in this case 
relates to the execution of a oertnin decree 
whereby the defendant is directed to remove 
certain obstructions which he had placed 
upon a public road to the injury of the 
plaintiff. 

The decree is one which has been nffirmed 
by this Court on special appeal, and must, 
therefore, now conclusively be considered as 
a proper and legal decree; but it is objected 
that the decree ''being uncertain execution 
cannot be given after taking evidence in the 
execution department for the purpose of 
determining what was decided." 

In substance the objection is that in order 
to execute the decree, it is necessary to 
inquire what obstructions have been placed 
upon the road by the defendant, and that 
under the law no such inquiry can take 
place. 

We are not prepared to assent to this as a 
universal proposition. No authority was 
quoted in support of it, and it is by no means 
unfrequent to find decrees which expressly 
leave somethfng to be inquired into on a 
future occasion. 

It was, however, contended that this 
decree should then have contained an express 
direction to the Court of first iudtuuce as to 
what further inquiry should take place. 

Probably this would iiave been more regu- 
lar, and we do not altogether approve of the 
form of this decree; but we are not prepared 
to say that it cannot be executed. In all 
probability there is no real doubt whatever 
what obstructions are intended to be removed, 
and that is why the decree was not more 
specifically drawn. We must presume, how- 
ever, that the Court of appeal intended its 
decree to be effectively carried out, and if on 
the lace of it it clearly shows what the 
intention of the Court was, but leaves some- 
thing undetermined until further inquiry, it 
is only reasonable to suppose that it was 
intended that this inquiry should be made by 
the Court to which the decree is seat to be 
carried into effect. 



We, therefore, think that the objection 
fails, and that the special appeal which we 
are strongly inclined to think is merely vexa* 
tious must be dismissed with costs. 



The 28th November 1872. 
Present : 

The Hon'hle Louis S. Jackson and 
W. Markby, Judges, 



not bond fide^Law 
^eriis. 



A ttachment — Proceedi 
point— 

Case No. 231 of 1872. 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Jessore^ 
dated the 9th Mag 1872. 

Radhika Chowdhrain (Decree-holder) 
Appellant^ 

versus 

Luckhee Chund<;r Ghose and others (Judg- 
ment-debtors) Respondents. 

Mr, R, T, Allan and Baboo Bhowanee 
Chum Dutt for Appellant. 

Baboos Mohinee Mohun Roy and Bungshee 
Dhur Sein for Respondents. 

As a matter of strict law, an attachment must be held 
to be in force down to the date on which the execution 
proceedings are struck off the file ; but where a case cornea 
up before the High Court in regular appeal, it is not 
boaiid to deal with it strictly and exclusively on the 

anestion of law, but is entitJed to express an opinion on 
iie merits and say what it thinks right as to the conduct 
of the decree-holder, 6.^., that such an attachment was 
not a proceeding instituted bond fkU to enforce the decree. 

Jachsouy J. — This appeal is against the 
order of the Subordinate Judge of Jessore, 
who holds that the plaintiff's decree which 
was obtained so long ago as 1857 cannot 
now be executed, having become barred pre- 
vious to the dace of an application to execute 
on the 1st July 1865. It appears, so far as 
the proceedings immediately before that 
period are concerned, that some property of 
one of the judgment-debtors was attached 
in the month of March 1862 ; that on th|e 
28th July of that year the case was called 
on in the presence of the decree-holder's 
pleader ; and it then appeared that although 
the debior*s property bad been, as just stated» 
attached in the month of March, the decree- 
holder had not, up to that time, taken anj 
steps towards the sale of the property or 
towards levying in any other way the 
amount of his decree, and therefore the Court 
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ordered that the execution proceedings be 
removed from the file. In view of these 
proceedings, the Subordinate Jud<;e has now 
held that at the date of the application made 
on the 1st Julj 1865 the execution was 
already barred. 

It is contended in appeal that in point of 
fnct there was down to the date on which 
the proceedings were struck off, that is, down 
to the 28th July 1862, an attachment actuulij 
in force ; and we are referred to a case in 
y Weekly Reporter, page 43, Miscellaneous 
Rulings, in which a Division Bench of this 
Court observed that the decree-holder could 
not well take more effectual steps for enforc- 
ing his decree than attaching the property of 
his judgment-debtor. 

Now, as a matter of strict law, it might be 
we should be compelled to say that there 
was an attachment in force within three 
years of the application for execution dated 
the 1st July 1865, and the decree-holder may 
on that ground rely on the authority cited ; 
but this case comes before us on regular 
appeal, where we are not bound to deal with 
it strictly and exclusively on the question of 
law, but are bound to look to the merits of 
the case. We find on the admission of Mr. 
Allan, the Vakeel for the appellant, that, not 
only on the occasion referred to, but repeatedly 
from the making of the decree down to the 
present time, attachments of the judgment- 
debtor's property have been efi^ected, which 
have not, on one single occasion, been fol- 
lowed out by sale of the property. No ex- 
planation, however, is afforded of the omission 
to proceed from attachment to sale. Under 
these circumstances, as we are entitled to 
express an opinion on the merits of the case 
and to say what we think right as to the 
conduct of the decree-holder, we think we 
ought to say, and are bound to say, that the 
attachment which was in force in July 1862 
was not a proceeding instituted bond fide to 
enforce the decree, but was, like so many 
other proceedings brought before us, merely 
a colorable proceeding. That being so, I 
think we are not called upon to make an 
order in favor of the decree-holder, and we 
therefore dismiss the appeal with costs. 

Markby^ J, — I am of the same opinion. 
If the case had 'to be dealt with simply on 
the question of law, there might be some 
doubt as to whether we should concur in the 
view taken by the Judge below, supposing, 
as Mr. Allan contends, that the attachment 
was in force down to July 1862 ; but I think 
in dealing with this case as a regular appeal, 
we ought not to restrict ourselves to the 



question of law raised, but are also bound to 
go into the merits and see whether the 
appellant is right in saying that the decree 
is not barred. I think upon such informa- 
tion as the execution-creditor has chosen to 
place before us, aad for the reasons stated by 
my brother Jackson, we ought to hold as a 
matter of fact that the decree is barred. 



The 4th December 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Ad XL of ISSS-^Act XXV II of 1860— iVo- 
ceedings as Evidence — Admissions. 

Case No. 631 of 1872. 

Special Appeal from a decision passed bp 
the Subordinate Judge of Dinagepore^ 
dated the 30M December 1871, affirming 
a decision of the Moonsiffof Thakoorgaon^ 
dated the \9ih June 1871. 

Kashee Kant Doss (one of the Defendants) 
Appellant^ 

versus 

Brojonath Doss and another (Plaintiffs) 
Respondents. 

Baboo Gopal LalL Mitter for Appellant. 

Mr, M, L. Sandel for Respondents. 

ThouKh proceedings ander Act XL of 1858 and Act 
XXYII of 1860 are not conclusive evidence, the^ are 
some evidence in corroboration where they invohre in 
admission on the part of the opposite party.' 

Kemp, J, — The plaintiffs in this case sued, 
alleging that they and the defendant Kashee 
Kant Doss, the special apfiellant, were the 
sons of Kristo Chum Doss, a Suddra, and 
that the plaintiffs were entitled to one-half 
and the defendant to the other half of the 
property left by Kristo Churn. The plain tifis 
allege that certain buffaloes which were 
ancestral property, and an elephant pur- 
chased with the joint funds when the family 
were living in coromensality, had been sold 
away by the defendant Kashee Kant Doss. 
They, therefore, sue for the recovery of the 
animals or their value. 

The defence set up by the defendant was 
that the plaintiffs were not the legitimate sons 
of Kristo Churn, and that there was no 
custom amongst men of the caste of the 
plaintiffs and defendant's father to make 
*' nika" marriages. 2ndly, that the property 
in dispute was not ancestral or joint, but pur- 
chased by the defendant Kashee Kant Doss 
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aloDO with his own funds, and thnt he has sold 
the property, namely, the buffaloes and ele- 
phant, to a third party who has been made a 
defendant 

The first Court, in a very elaborate and 
careful judgment, found that Kristo Churn 
did marry a widow ; that the plaintiff was the 
son of Uiat marriage ; that a ceremony of 
marriage was performed according to the 
usoge of the district ; that there was cohabita- 
tion between Krisio Ciiurn and ihe motlier of 
the plaintiff; and ihat the plaintiff is the son of 
Kristo Churu. The first Court also found that 
the property, namely, the buffaloes, were ances- 
tral property, but that they were not thirteen 
in number as claimed by the plaintiffs, but 
only nine, and that the elephant was acquired 
by the joint funds of the family, and not by 
the separate funds of the defendant Kasliee 
Kant, and therefore gave the plaintiff a decree. 
This decision was appealed from to the 
Subordinate Judge, and he also found for the 
plaintiff and saw no reason for interfering 
with the judgment of the first Court. It is 
true that the judgment of tlie second Coun is 
but a short one ; but considering the elaborate 
nature of the first Court's decision, which is 
affirmed by the Apfiellate Court, we think 
that there has been a sufficient finding that 
the mother of the plaintiff was the wife of 
Kristo Churn, and that the plaintiff was the 
son of that marriage. 

It is contended in special appeal that the 
onus has been thrown on the wrong party. 
We do not think that this is the case. It is 
true that the Subordinate Judge says that 
ilie defendant before liitn has not given any 
proof against the right of the plaintiff:), but 
at the same time he also sajs that he sees no 
reason to interfere with the decision of the 
first Court which had thrown the onus on 
ihe plaintiffs. 

Then it is said that there has been no 
finding as to the marria^re. We think this is 
not correct, as the second Court agrees with the 
finding of the first Court upon that point. 

It is also said that the t>rocee(h'nvs under 
Act XL of 1858 and Act XXVII of 1860 are 
not admissible in evidence. They certainly 
are not conclusive evidence, but they are s«>me 
evidence in corroboration of the fact of the 
plaintiff being the son of Kristo Churn, inas- 
much as we find that the defendant in pro- 
ceedings under those Acts admitted that the 
plaintiff was the son of Kristo Chum. 

We dismiss the appeal with costs. 



The 6th December 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Documents produced after Time, 

Case No. 598 of 1872. 

Special Appeal from a decree passed by the 
Judge of Dinagepore, dated the 29th No^ 
vember 1871, affirming a decision of the 
Moonsijff of SahibgungCf dated the 30th 
June 1871. 

Amur Cband Lohata (Plaintiff) 
Appellant^ 

versus 

Ram Rattan Roy and another (Defendants) 
Respondents. 

Baboos Ashootosh Dhur, Rash Beharee 
Ghosey and Jadub Chunder Seal for Appel* 
lant. 

Baboo Mohesh Chunder Chowdhry for 
Respondents. 

Where kbusrah papers which formed the very essence 
of the action were not filed or produced by the plaint- 
iff within the time prescribed by law, the Court of first 
instance was held to have been justified in rejecting 
them when subsequently tendered as evidence. 

Kempf J. — This special appeal has been 
limited by the learned Judges who ndmitted 
it to the 6th ground, and to tlint ground alone ; 
the 6th ground being ** that th** Courts below 
"are in error in rejectin<; the khusrah papers 
*'oo the ground of their not having been 
"filed with the plaint, the said khusrah 
" papers having been filed before the hearing 
*' of the suit." The Moonsiff states that these 
khusrah papers were put in ut a very late 
stage of the case ; they were not filed with 
the plaint, and ihey were not produced or in 
readiness at the first hearing of the suit. The 
issues were fixed on the 9ih of February 
1871. A day was then fixed fbr the hearing 
of the case, and the parties were directed to 
produce their proofs on that day ; but the 
khusrah papers were not put in until the 20th 
of March, or very shortly before the decision 
of the case. Now, it is very clear that the 
plaintiff's claim is based upon these khusrah 
papers. The defendant was sued upon an 
account drawn up by the plaintiff, who seeks 
to make the defendant liable for a sum of 
Rupees 987-1 5-6, namely, cash balance Rupees 
235-8 and certain items spent by the defend- 
ant withoat, as alleged, the authority of the 
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plnintiff. The plaint admits that these 
accounts were drawn up from the khusrahs 
supplied by the defeudont, and therefore the 
account is bused upon these khusrah papers. 
The khusrahs, therefore, formed the every 
essence of the action, and it was necessary 
that these documents should have been pro- 
duced either at the time of filing the plaint, 
or at the time of the first lienring of the case, 
or, at all events, on the dny fixed by the Court 
for the production of the proofs " relied upon 
by the parties." The plaintiff not having filed 
or produced these khusrahs within the time 
prescribed by law, the special appeal must be 
dismissed with costs. 



The 9th December 1872. 
Present : 

The Hon'ble Sir Richurd Cour-h, Kt., Chief 
Justice, and the Hou'ble Charles Ponti- 
fex, Judge. 

Plaint^ Libel — Ironical Expressions, 

Appeal from an order passed by the Hon^ble 
A, G, Macpherson, exercising the ordi' 
nary original civil jurisdiction oj the 
High Court, 

F. F. Wyman (Plaintiff) Appellant^ 

versus 

A. Banks (Defendant) Respondent, 

Mr, Woodrojfe for the Appellant. 

In an action for lible, it is a qaestion for the Court whether 
the words which are complained of constitute a ground 
of action, and the words alleged to be libellous must be 
set out in the declaration or plaint. If the words so 
set out are not a libel, the plaintiff cannot, by alleging 
that the defendant printed and published them "intend- 
ing to injure the plaintiff, and to bring him into public 
scandal and disgrace, and to expose him to pnblic scorn 
and ridicule, and to cause it to be suspected and believed 
that the plaintiff was a di«honest person, and had been 
actuated oy sinister and fraudulent motives," make them 
one; nor can the plaintiff by alleging that words are 
spoken ironically make them libellous, if they do not 
appear to the Court to be so. 

This was an appeal from an order dated 
the 23rd day of August 1872, rejecting the 
plaiut on the ground that the plaint disclosed 
no cause of action. The plaintiff sought to 
recover the sum of Rs. 5,000 as dnmnges 
from the defendnnt, who is the printer of 
the Englishman Saturday Evening Jour- 
naly for what was alleged to be a libel 
published in that journal of the 13th of 
July 1872. 



It was stated in the plaint that, before and 
at the time of the publication of the alleged 
libel, the plaintiff was '*a person of good 
name, credit, and reputation, a member of the 
council of His Honor the Lieutenant-Govero- 
or of Bengal, an Honorary Magistrate and 
Justice of the Peace of the town of Cal- 
cutta, and carried on business as a publisher, 
bookseller, and stationer, under the name and 
style" of Wyman and Company. The plaint 
then went on to state that the plaintiff was 
a shareholder and director of the Calcutta 
Central Press Company, Limited ; that the 
working of this Company having been un- 
favorable during the year ending 30th April 
1872, tlie plaintiff had in good faith, at the 
close of that year, proposed on behalf of 
hnneelf and his firm to his co-directors in 
the said Company, to guarantee to the 
shareholders of the said Company a profit of 
at least o per cent, per aimum on the 
paid-up capital of the said Company for the 
period of one year, on condition that he 
shoal d be mnde the managing director of the 
siiid Company for that year. This proposal 
which was accepted by the directors of the 
Company and set out in their report, was made 
by the plaintiff in the belief that the un- 
fit vorable working of the Company arose 
from divided management, and that his ex- 
perience would enable him, if he had the 
complete control over the business of the 
said Company, to work the business with 
more favorable results. The plaint then 
stated that '* the defendant well knowing the 
premises, and contriving and intending to 
injure the plniniiff, and to bring him into 
public scandal and disgrace, and to expose 
him to public scorn and ridicule, and to 
cause it to be suspected and believed that 
the plaintiff was a dishonest person, and had 
been actuated by sinister and fraudulent mo- 
tives in making the aforesaid guarantee on 
condition of b^-ing made the managing direct- 
or of the Calcutta Central Press Company, 
and that he had undertaken to act as such 
mana<ring director from unworthy motives, 
and by his said proposal had rendered him- 
self a fit subject for contempt and ridicule, 
falsely and maliciously printed and published 
in Cnlcutta on the 30th day of July 1872 in 
the aforesaid weekly newspaper of and con- 
cerning the plaintiff, and of and conceming 
his conduct as a shareholder and director'' 
of the Company relating to the accepted gua- 
rantee ^* the following ironical, false, aod 
malicious libel, that is to say : — 

*• While walking along Wellesley Place, 
I saw approaching me an ancient-lookiog 
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man, walking painfblly, and, I thought, pen- 
siyely, with the aid of a hardly less ancient- 
looking stick. The long, lank locks reach- 
ing down on either side to a somewhat snuffy 
aoat collar,— the peculiar air of respectabili- 
ty, combined with pauperism, that marked 
the old man's gait could hardly be mistaken. 
Surely it must-— no, it cannot ; — ^yes, it is — 
yet bow can it be ? — the very image ; but 
then I neyer knew liim to go without — it is, 
by Pollux, it is, indeed, my old friend Dio- 
genes! But he was without his lantern. 
There was the familiar, placid smile, a little 
sadder, perhaps, than was his wont ; his 
eyes were fixed, as usual, on the ground ; 
and, as usual, he was muttering inwardly ; 
but there was no lantern. He would have 
passed me had I not grasped his arm : — 

* My good Diogenes,' I said, * I hope no 
accident has happened to your^- 

* Gone I gone !' he replied, * gone for ever !' 
*What ! the lantern?' 

* The lantern ? Ah I much more than the 
lantern t Diogenes' occupation's gone, gone 
for ever.' 

* Good Heavens,' said I, ' you don't mean 
to say*— 

* Ah !' said he, ' let me die in peace ; I've 
found an honest man I' — 

* An honest man,' said I, ' I feel faint ; 
you look faint ; come into the Great Eastern, 
and let us have' — 

* Never more,' said he, * never more,' and 
handing me the following paper, which he 
told me, would explain all, went on towards 
the river. 

It occurred to me afterwards that he 
might have contemplated suicide ; but I was 
so overcome at the time, partly by surprise 
at the absence of the lantern, and still more 
so by the shock his explanation caused me, 
that, I grieve to say, I neglected to take any 
measures for his safety. As soon as I had 
somewhat recovered any breath, I opened 
the paper he bad given me ; and here it is 
for the benefit of your readers." 

Then followed the report of the directors of 
the Calcutta Central Press Company, already 
referred to, announcing their acceptance of 
Mr. Wy man's offer to guarantee 5 per cent., 
on condition that he was appointed managing 
director. After this the article went on : — 

*' To comment npon this would be to paint 
the lily ; to gild refined gold. I would con- 
gratulate the citizens of Calcutta, but that I 
fear their singular good fortune is coupled 
with the loss of my dear old friend. 

" In order fully to appreciate the remark- 
able character of Mr. Wyman's offer, it 



should be understood that the Company hi/d 
suffered, in the last two years, a cash loss of 
Rs. 4,000 ; and that, during the last twelve 
months, its business had fallen off to the 
extent of upwards of Rs. 12,000. After this 
I would suggest that, when he brings in his 
bill to reform the municipality by the intro- 
duction of the elective principle, some member 
of the council should propose as an amend- 
ment that the entire control of our municipal 
affairs should be vested in Mr. Wyman." 

The learned Judge endorsed the following 
order on the plaint : — " I reject this plaint on 
the ground that, upon the face of it, it ap- 
pears to me that the subject-matter of the 
plaint does not constitute a cause of aotion." 

It is from this order that the plaintiff 
appealed on the following grounds :— 

** Firstly. — For that the publication in the 
said plaint set out, and therein complained of, 
was of a libellous and defamatory character, 
and did constitute a cause of action such as 
to enable the appellant to maintain his said 
suit 

Secondly, — For that the said learned Judge 
ought to have admitted the said plaint, and 
called upon the defendant to appear and 
answer to the matter therein alleged." 

J/r. Woodroffe, for the appellant, con- 
tended that, although this publication may 
have contained no ill thing of the plaintiff, 
yet, as it was alleged in the plaint to have been 
made ironically and maliciously, it was for the 
jury to decide whether it was so or not, and 
the learned Judge ought not to have rejected 
the plaint. It is so laid down in the case of 
The Queen v*. Di\ Browne (Holt's Rep., 
p. 425). [CoMc^, C.J. — If you charge in a 
plaint that a certain publication is ironical, 
do you say that that is sufficient to constitute 
a cause of action ?] The whole publication 
is put forth as a satire, and the suggestion 
is that the singular good fortune of the people 
of Calcutta in possessing au honest man, is 
no good fortune at all, inasmuch as they do 
not possess an honest man, and that Diogenes' 
occupation is not gone ; and if that is the 
suggestion, and that would be a matter for 
the jury to decide, the publication is clearly 
libellous. [^Ponti/ex, J. — ^Your argument 
goes to this, that it is for the jury to decide 
whether the words are or are not used ironi- 
cally. In these Courts the Judge and jury 
are the same]. The duty of a Judge, when a 
plaint is presented to him, is to see if sufficient 
appears on the face of the plaint to raise a fair 
question of claim or right for trial between 
the parties. If it had been a motion to take 
the plaint off the file, the argument would 

76 
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have been by way of demurrer. The allega- 
lion iu the plaiut being that the words were 
used ironicnlly, that would have been a fact 
for the Judge to have decided at the liear- 
ing of the suit when the evidence was given, 
as representingr tlie jury. In Jenner & 
another vs. A'Beckett(7, L. R., Q. B., 11), 
the declarniion stated that the plaiutifTs were 
manufacturers of bngs, and manufactured a 
bag which they called the " baz of bogs," 
and the defendant printed and publislied of 
and concerning the plointiffs in their business 
the words following : — " As we have not seen 
tlie ' bag of bngs,' we cannot say tJint it is 
useful, or that it is portable, or that it is 
elegnnt. All tliese it may be, but the only 
point we can deal with is the title, which we 
tliink very silly, very slangy, and very vul- 
gar, and which has been forced upon the 
public ad nauseam,^* The defendant demur- 
red and issue joined thereon. It was " held 
on demurrer by Mellor and Hannen, J.J,, 
that ft was a question for the jury whether 
the words did not convey an imputation of 
the plaintiffs' conduct in their business, and 
whether tlie language went beyond the limits 
of fair criticism," [^Couchj C.J, — There 
being no juries in these Courts, had not the 
Judge the power to deal with tlie plaint as 
he did, and not be bound by so strict 
a rule as you contend for ?] The Judge 
could not have decided whether the words 
were or were not false, malicious, and ironical 
until he hod the evidence before him. [Pon- 
iifeXf J. — If you want to show malice by 
antecedent facts, ought you not to set out 
those facts in your plaint ?! That would 
be pleadincr evidence. Section 26 of Act 
VIII of 1859 directs what should be set 
out in the plaint. Section 29 of the same 
Act points out the practice if the plaint does 
not contain the several particulars prescribed 
ill Section 26 ; and Section 32 provides for 
the rejection of the plaint if it discloses no 
cause of action. In the case of Lacshmi 
Ammal vs. Sekaram Sovaji (1 Mad. H. C. 
Bep., 420), the Court said ; — "It does not, 
we think, appear that the subject-matter of 
the plaint does not constitute a cause of 
action. Whether there appeal's to be a cause 
of action that is likely to succeed is not the 
question. It is enough, we think, if it 
appears that the subject-matter alleged raises 
a fair question of claim or right for trial 
and determination between the plaintiff and 
the party made defendant." All that; it is 
necessary to set out in this plaiut are the 
Avords of which the plaintiff complains. 
Whether they are libellous is a question of 



fact to be decided on the final hearing ; and 
the only question now is whether the plaint, 
on the face of it, discloses a claim for trial 
and determination. The imputation contain- 
ed in the words is that the plaintiff is a 
dishonest man, — that by the offer he made, 
he hoped to benefit; himself and his firm. 
IPonli/ex, J. — The plaintiff does not gua- 
rantee' 5 per cent., but not less than 5 
per cent, on the paid-up capital, and all the 
profits beyond that would be for the benefit 
of the shareholders, and the plain tifif would 
jrain nothing by his offer.] What is meant 
by introducing Diogenes liere, but that tlie 
plaintiff was not an honest man ? The plaint 
alleges that the publication is ironical. In 
Boydell vs. Jones (4 M. & W., 446), wliere 
the declaration stated that the plain riff* was 
an attorney, and that the defendant had pub- 
lished of him the following ironical and 
libellous matter: — "An honest lawyer (there- 
by meaning to represent that he was not an 
honest lawyer), Parke, B., says : — ' How 
would you frame the declaration in that view 
of the case ? It states that the defendant 
composed and published an ironical libel of 
the plaintiff, and that he called him ^an honest 
lawyer,' thereby meaning that he was not 
an honest lawyer. Is that not enough ? " 
[Pontifex, J. — ^In the present case, the writer, 
after saying that the plaintiff is honest, goes 
on to show that lie cannot be dishonest ; that 
he cannot make any gain iu the matter]. 
Then the writer meant to say of the plaintiff 
that he was a fool, and that is surely libel- 
lous since it affects his reputation as a busi- 
ness man. [Pontifex, J. — The publication 
deals with the plaintiff in his capacity of 
member of council.] [^Couch, C.J. — You 
have to satisfy us that a writer in a newspaper 
moy not fairly comment on the character of 
a public man, and question his ability to 
prepare a bill for the council]. The question 
then would have been whether it was a fair 
and honest criticism, and that could have 
been determined on the evidence only; and 
in rejecting the plaint, the learned Judge 
must have considered that the words were 
not libellous, notwithstanding the allegation 
that they were used ironically. The innuendo 
contained in the words was for the jury 
to decide. It was so held in Fray vs. Fray, 
(17 C. B., N. S., 603.) The learned Judge 
was hardly in a position to judge whether the 
words were libellous or not. In the case of 
Barnett vs. Allen (3 H. & N., 376 ; 27 L. J^ 
Ex., 412), which was an action for slaoder, 
the declaration stated that the defendant had 
said of the plaintiff **he is u bhickleg," 
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thereby meaning that he was a frapdulent 
gambler nud a person who cheated at 
play. It was there held that the question 
had been rightly left to the jury whether the 
word " blackleg " was used as a mere term 
of abuse, or wiiether it conveyed the impu- 
tation that the plaintiff was a fraudulent 
gambler. [^Couch, C.J, — Tliis is a commeiir. 
in a newspaper on the conduct of a public 
mnii.] The case of Campbell vs. Spotiiawoode 
(3 B. & S., 769) shows that that is no shield 
to protect a writer when he imputes wicked 
and corrupt motives to a public mau any 
more than if the words had been written of 
a private person. The question to be now 
decided is wlietlier or not the subject-matter 
of this plaint raises a fair claim or right for 
trial and determination. 

Tlie Court took time to consider. The 
following judgment was delivered on the 
9th of December 1872 by— 

Couch, C.J, — This is an appeal from the 
decision of Mr. Justice Macpherson reject- 
ing a plaint in an action brought by the 
plaintiff, Mr. Wyman, for a libel which he 
alleged had been published concerning him 
in a newspaper, called the Englishman Sa- 
turday Evening Journal. Some allusion 
was made by Mr. Woodroffe, who appeared 
for the appellant, to the plaint having been 
rejected by the learned Judge without hear- 
ing the argument of Counsel. We under- 
stand that no application was made to (he 
learned Judge to hear Counsel. If any such 
application had been made. Counsel would 
have been heard. We have had the advan- 
tage of hearing Counsel with regard to the 
plaint being admitted, and we are able to 
form our judgment after the matter has been 
argued. The alleged libel is set out in the 
plaint, and there are also allegations which 
show that Mr. Wyman is a gentleman filling a 
public capacity and that the facts which are 
commented on in the newspaper are true. 
Tlie question is whether the plaint shows a 
cause of action. Now, in an action for libel, 
it is a question for the Court whether the 
words which are complained of constitute a 
ground of action, and for that reason the 
words alleged to be libellous are required to 
be set out in the declaration or plaint. That 
IS the law in the Courts in Engltmd, and the 
same law must prevail here although the 
procedure is somewhat different. The 
Judges in the case of Wright vs. Clements, 
(3 Bamewall & Alderson, 506,) clearly state 
this. Lord Tenterden says : — " In actions for 
libel the law requires the very words of the 
libel to be set out in the declaration, in order 



that the Court may judge whether they 
constitute a ground of action ; and unless a 
plaintiff professes so to set them out, he does 
not comply with the rules of pleading," — and 
Mn Justice Holroyd says : — ** Where a 
charge, either civil or criminal, is brought 
against a defendant arising out of the pub- 
lication of a written instrument, as is the 
case in forgery or libel, the invariable rule 
is that the instrument itself must be set out 
in the declaration or indictment, and the 
reason of that is that the defendant may 
have an opportunity, if he pleases, of admit- 
ting all the facts charged, and of having the 
judgment of the Court whether the facts 
stated amount to a cause of action, or a 
crime. For it is clear that when it can be 
shown distinctly what the instrument is upon 
which the whole charge depends, that instru- 
ment must be shown to the Court in order 
that they may form their judgment. A de- 
fendant is not bound to put the question aa 
a combined matter of law and fact to the 
Jury, but has a right to put it as a mere 
question of law to the Court." Another 
English case in which this rule is recognised 
isBlagg r*. Sturt(10 Q. B. Reports. 899.) 
That is an answer to the argument of Mr. 
Woodroffe that, at all events, this question 
must be submitted to a Judge of this Court 
acting both as Judge and Jury, and ought 
not to be determined on the question whe- 
ther the plaint should be admitted. If the 
words which are set out in the plaint or 
declaration are not a libel, the plaintiff can- 
not, by alleging, as he has done in the pre- 
sent plaint, that the defendant printed and 
published them '* intending to injure the 
plaintiff, and to bring him into public scan- 
dal and disgrace, and to expose him to public 
scorn and ridicule, and to cause it to be sus- 
pected and believed that the plaintiff was a 
dishonest person, and had been actuated by 
sinister and fraudulent motives," make them 
one ; nor can the plaintiff by alleging that 
words are spoken ironically make them libel- 
lous, if they do not appear to the Court to be 
so. The rule that the plaintiff cannot thus 
extend the meaning of words beyond their 
natural import is clearly shown by the case 
of Wheeler vs, Haynes, 9 Adolphus & 
Ellis, 286. This Court sitting now in appeal 
from the decision of Mr. Justice Macpherson 
has to do what Mr. Justice Macphers6n had to 
do, — to see whether the alleged libellous matter 
which is set out in the plaint is really libel- 
lous. If it is not, there is no. ground of 
action and the plaint ought not to be admit- 
ted. In determining whether the word 
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bonest is used ironically, and it is meant 
that the plaintiff was dishonest, we must 
look at the whole article. We must look 
at the context, as well as the words which 
are said to he ironical. Looking at the 
whole article, it appears to me that the first 
part about Diogenes cannot be understood 
to mean that Mr. Wyman was a dishonest 
man. I do not think it can at all fairly be 
understood to bear that meaning ; and with 
regard to the latter pnrt of the article, where 
the writer says : — " In order fully to appre- 
ciate the remarkable churacter of Mr. Wy- 
man's offer, it should be understood that the 
Company has suffered in the last two years 
a cash loss of Rs. 4,000, and that, during the 
last twelvemonths, its business had fallen off 
to the extent of upwards of Rs. 12,000. After 
this I would suggest that, when he brings in 
his bill to reform the Municipnlity by the 
introduction of the elective principle, some 
member of the Council should propose as an 
amendment that the entire control of our Mu- 
nicipal affairs should be vested in Mr. Wyman,*' 
•*— thatis nothing more than a comment which 
the writer might faiily make on the facts 
which he had stated. I can see nothing in this 
article which goes beyond a fair comment 
on the acts of Mr. Wyman as a public man ; 
and the first part about Diogenes is merely 
an attempt by the writer to make a little fun 
at the expense of Mr. Wyman. I cannot 
look upon this as a libellous article, and 
think that the decision of Mr. Justice Mac- 
pherson was right. The appeal must be 
dismissed. 

PontifeXf J. — I concur. 



The 21st September 1872. 
Present : 

The Hon'ble W. Mnrkby and W. Ainslie, 
Judges. 

Act VIII of 1859, s. ^Oe-'Decrees^Tmder of 
Payment — Mode of Satisfaction, 

Case No. 3 of 1872. 

Miscellaneous Appeal from an order pass- 
ed by the Additional Subordinate Ju^ge 
of Mytnensingh, dated the 30th Septem- 
ber 1871. 

Eaj Luckhee Chowdhrain (Jndgment- 
debtor) Appellant, 

versus 

Shib Dyal Tewaree Chowdhry and another 
^Decree-holders) Respondents, 



Baboo Sreenath Banerjee for App^UuiW 

Baboo Nullit Chunder Sein for 
Respondents. 

Under the Code of Ciyil Procedare, s. 20$, a debtor 
under a money-decree can at any time bring the antout 
of his debt into Court to be paid to the judgment-cre- 
ditor ; and by analogy an:^^ other person against whom a 
decree is made for the delirery of morealiie or immore> 
able property, has an equal right to relieye himself from 
further vexation by making satisfaction with the know- 
ledge of the Court in such mode as the drcumstaDces ol 
the special case admit of. 

By the same Section all adjustments of decrees, what- 
ever be the nature of the subject of those decrees, most 
be made with the knowledge of the Court. 

Qtuxre {by Markby^ J.)— Where a party simply acts im 
obedience to a decree, is he debarred from showing that 
he has done so by the words ^^ no adjustment of a decree, 
in part or in whole, shall be recognized by the Court, 
unless such adjustment be made through the Court, er 
be certified to the Court by the person in whose favor 
the decree has been made, or to whom it has been 
transferred?* 

Ainslie, J, — The respondent obtained a 
decree on the 28th January 1868 for pos- 
session with mesne profits from date of 
ouster to date of recovery of possession. 

On the 22Qd December 1868, this deo-ee 
Wfis affirmed with a modification by which 
the mesne profits were limited to those 
accruiog from date of institution of the salt, 
which was the 11th April 1867. 

On the 16th August 1870, the decree- 
holder got formal possession through the 
Court in execution of decree. But in the 
meanwhile, the defendant hnd come into 
Court on 13th September 1869. alleging that 
she had surrendered possession from the 
1st Bysack 1276, corresponding to 12Ui 
April 1869, and asking for a notice to be 
served on the plaintiff to show cause why 
she should not be held discharged of Ui^ 
decree to this extent, and a notice was 
accordingly served on the 26 th September 
1869. 

The judgment-debtor now claims the bene- 
fit of that notice, and to be released from 
any demand for the mesne profits accruing 
since 12th April 1869, or at least for those 
accruing since the 26th September 1869. 

The Subordinate Judge holds that there 
is no provision in the Code of Civil Proce- 
dure by which a defendant can come in and 
demand that the plaintiff, decree-holder, 
shall take over from him possession of the 
property for which a decree may be gi^en, 
and that the defendant is bound to go on 
collecting the rents and accounting for 
them to the plaintiff as long as the ktter 
chooses to abstain from taking possession 
(subject of course to the provisions of the 
Law of limitation.) 
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The 206th Section of Act VIII of 1859 
is in the foUowiog words :— 

'' All moneys payable under a decree shall 
'' be paid into the Court whose duty it is 
'* to execute the decree, unless such Court, 
" or the Court which passed the decree, 
*' shall otherwise direct. No adjustment of 
" a decree in part or in whole shall be re- 
^* cognized by the Court, unless such adjust- 
^* ment be made through the Court, or be 
*' certified to the Court by the person in 
<< whose ffiYor the decree hos been made, or 
•* to whom it has been transferred." 

The first part of the Section refers ex- 
pressly to money-decrees, but the latter part 
is moi-e general. The words ** adjustment 
of a decree" are wide enough to include 
anything done in satisfuction of any decree, 
wliether for money, moveable, or immoveablo 
property. 

It certainly could not be contended that a 
decree-holder, who should come into Court 
and certify that he hnd received possession 
from the defendant of immovetible property 
decreed to him, could afterwards nsk for de- 
livery of possession in execution of his de- 
cree, and ui^e that Section 206 applies only 
to money-decrees and that there is no pro- 
vision in the Code for the satisfaction of 
decrees for immoveable property, except by 
the direct action of the Court under Section 
223, or some of the following Sections. 

Whatever may be the nature of the pro- 
perty which forms the subject of the decree, 
the requirement of the Court is the same. 
Any satisfaction pleaded in bar of execution 
must be made with the knowledge of the 
Court. This seems to me to be all that 
Section 206 requires. But I am further of 
opinion that, when this Section says, ^' all 
moneys payable under a decree shall be paid 
into the Court, whose duty it is to execute 
tlie decree," it gives the judgment-debtor a 
right to bring the amount of the decree into 
Court, and to lodge it there at any time for 
the benefit of the creditor. Probably he is 
bound to give him notice of his having done 
8<>, but this point is immaterial at present. 
The words are not " into the Court execute 
ing the decree," but " into the Court, whose 
duty it is to execute the decree." Looking 
to the words of the Section, I hold that they 
pliiinly imply this right, and there seems to 
be no reason why a debtor, who is willing to 
pny his debt and who cannot do so safely 
except through the Court, should be compell- 
ed to wait the pleasure of his creditor and 
incur the risk of paying heavy interest for 
a long time uuiil the lutitr shall choose to 



put his decree intoexf'cution. It is, I tbink, 
doubtful at the least whether a Court exe^ 
cuting a decree could take into consideration 
any equity in favor of the judgment-debtor 
arising from his having privately tendered 
payment to the jud<;ment-creditor, and so 
relieve him from the charge for interest ; and 
if this is so, I think it is clear that the debtor 
is entitled to make his tender through the 
Court, although the decree-holder may not, 
at the time, be taking steps to enforce his 
decree. 

Consequently I find in Section 206 these 
two provisions : 1st, that a debtor under a 
money-decree can at any time bring the 
amount of his debt into Court to be paid to 
the judgment-creditor ; and, 2nd, that all ad- 
justments of decrees, whatever be the nature 
of the subject of those decrees, must be made 
with the knowledge of the Court. 

It is evident that the provision for bring- 
ing the subject of the decree into Court is 
only directly applicable in the case of de- 
crees for money or moveables. Immove- 
ables, by their nature, cannot be brought 
into Court, and even moveables frequently 
would be such that the Court could not pro- 
perly be asked to accept their custody as 
depository on behalf of the decree-holder. 
But it does not follow that the defendant in 
a suit for money is to have an exceptional 
privilege. On the contrary, I hold that by 
analogy any other person against whom a 
decree is made for the delivery of moveable 
or immoveable property has an equal right 
to relieve himself from further vexation by 
making satisfaction, with the knowledge of 
IM Court, in such mode as the circumstances 
of the special case admit of. This case is 
distinguishable from that cited from VIII 
Weekly Reporter, 319, inasmuch as here 
we have a proceeding by the defendant be- 
fore issue of execution asking the aid of the 
Court, whereas in that case the judgment- 
debtor after issue of execution allej^ed a 
previous satisfaction made without the know- 
ledge of the Court. Tl»is case, however, it 
may be observed, is authority for the con- 
struction of the words "no adjustment of 
a decree" above adopted. 

Then the question remains whether in this 
case the defendant did make such satisfaction. 
So far as his allegation of private surrender 
from the 12th April 1869 goes, I am of 
opinion that he did not. The surrender at 
this time was neither made through the 
Court nor certified to the Court by the decree- 
holder ;— but from the date when the Court 
served uutice of surrender on the plaintiff^ 
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viz.^ the 26th September 1869, the cftse is 
otherwise. This was in effect a tender in 
satisfaction of so much of the decree as 
awarded possession to the plaintiff mnde with 
the knowledge and sanction of the Court. 
Neither the Court nor the defendant could in 
fact force the plaintiff to accept the surrender 
then and there, and from the nature of the 
case the defendant could not bring the sub- 
ject of the decree into Court, but it would be 
liighlj inequitable to say that a defendant, 
who honestly does all he can to obey the 
decree of the Courts under the sanction of 
the Court, shall suffer because his adversaiy 
will not accept his offer, but chooses to keep 
the decree hanging over his head. A decrt* e 
is an instrument for securing the rights of 
the person in whose favor it is made, not an 
instrument of torture to be applied at the 
pleasure of the holder to the party against 
whom it is made. 

I say * who honestly does all he can to obey 
the decree of the Court*, and in this case I am 
prepared to find that the defendant did so. I 
conceive that we are bound to give him credit 
for good intentions, and that the Subordinate 
.Judge was not justified in saying that ''the 
allegation as to giving up possession is quite 
illegal and appears to be nothing more than 
a mere precautionary step for raising a fulse 
objection." The defendant came into Court 
with a prayer, which was substantially that 
the plaintiff might be compelled to take over 
the property decreed from his hands. He 
caused a notice to be served on the plaintiff, 
calling on him to show cause why this prayer 
fihould not be granted. The plaintiff never 
appeared to show cause. The Court took 
evidence* as to the due service of the notice, 
and no doubt on this point seems to have been 
entertained by it either then or afterwards ; 
but having gone so far, the Subordinate 
Judge, instead of making a declaraiion of 
satisfaction of the decree so far as surrender 
of possession 'was concerned, suddenly drew 
back and, without any warning to the de- 
fendant that he considered the steps already 
taken were not warranted by law, left the 
Inatter in abeyance, and eventually disallowed 
all that had been done, not because he found 
as a fact on evidence that the surrender and 
liotice were mere shams, but because,- as he 
says, " the objector wishes to introduce a new 
practice : such objection is therefore inadmis- 
sible.'* I do not mean to say that the 
Subordinate Judge was not justified in de- 
clining to enter up satisfaction "protanto" if 
on further consideration he was of opinion 
that there had been au error iu law in his 



proceedings, but I hold that there was no 
error in law. And on tho question of facf, 
that is, the botiafide character of the sur- 
render and notice, he has not adjudicated. 

The steps taken by the defendant were 
taken openly with the aid of the Court. The 
officer to whom the service of the notice on 
(he plaintiff was entrusted was examined, 
and there was nothing to lead to a suspicion 
of unfair dealing. Under such circumstances, 
it was for the plaintiff to establish that in 
fact there had not been a bona fide surrender, 
and this he has failed to do. Although the 
serving officer was examined in the absence 
of the plaintiff, his evidence is not to be 
summarily excluded. The plaintiff is in the 
position of a defendant seeking a re-opening 
of his case under Section 119 of the Code, 
against whom a decree has been made in his 
absence on prima facie proof of due service 
of summons. He has, therefore, to establish 
his case to the satisfaction of this Court, 
before whicli the case has come in regular 
appeal, by evidence sufficient to rebut the 
evidence already on the record, and properly 
recorded in his absence. The opposite party 
is not to be put to his proof again until good 
cause has been shown for doubting the 
evidence already taken. I certainly see no 
reason to suppose that the notice in this case 
was not duly served, or that there has been 
anything but an honest attempt by the 
defendant to put an end to the responsibility 
imposed on him by the decree by complying 
with its requirements. 

I would, therefore, decree the appeal so far 
as to declare that the appellant is not liable 
to account to the respondent for any mesne 
profits accruing after the 26th September 
1869, and allow the appellant his costs of 
this appeal, with 3 gold mohurs as pleadei*'s 
fee. 

Marhby, J, — Although I do not differ 
from this judgment, which so far as the 
result IS concerned, I desire, should have the 
effect of the judgment of this Court, yet I 
wish to say that, had it not been for the 
decision in VIII Weekly Reporter to whicli 
Mr. Justice Ainslie has referred, I should 
have had some doubt whether this was a case 
to which Section 206 was applicable at all. 
I hare some doubt whether, where a party 
simply nets in obedience to a decree, he is 
debaiTed from showing that he has, done 80^ 
by the words which say that "no adjust- 
" ment of a decree in part or in whole shnlJ 
" be recognized by the Court, unless such 
"adjustment be made through the Court, or 
" be certified to the Court by the person ia 
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*' whose favor the decree has heen mode, or 
" to whom it has been transferred." The only 
result, however, of that construction would 
be that possibly the defendant would be 
exempted from mesne profits for a few 
months earlier than she is exempted under 
the judgment of Mr. Justice Aiuslie. There- 
fore, I think it would hardly be the interest 
of the parties that this matter should be 
litigated furtlier ; and upon the authority 
of that decision I consent thnt the order 
should be drawn up in the woy in which Mr. 
Justice Ainslie proposes, viz.y that the appel- 
lant should be exempted from mesne profits 
from the 26th September 1869. 



The 5th November 1872. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Witnesseg^Credibility— False Case — Real Issue, 

On appeal from the High Court of Judi- 
cature at Fort fVilliam in Bengal* 

Khajah Habeeb Oollah and others 

versus 

Khajah Gouhur Ally Khan. 

Where witnesses who were not merely giving an 
opinion upon an isolated fact in the cause, but came into 
Court to prove the whole case made by the plaintiffs, 
and that a very special case, are shown to have come 
to prove a case false in its material features, much 
reliance cannot be placed on their evidence as to any 
particular questions in the cause. 

Where, in the last stags of appeal, a case is 
made which is hardly consistent with the false case 
originally set up, and which was never made the real 
issue between the parties in any previous stage of the 
litigation, it cannot be relied on in any degree so far as 
it affects the case made by the other side. 

The single question raised by this nppeal 
IS whether the respondent was the sou of 
Wazeer Jnn, by which their Lordships uuder- 
Btand, either his legitimate son in the strictest 
sense of the term, or a son capable of inherit- 
ing from him under the Mahomedan law. 

The case made by the appellants, who 
were plaiutifis in the suit, was thnt he was 
not in any sense the son of Wazeer Jan, 
who, they alleged, was incapable of procreat- 
ing children, that he was a stranger brought 
in by means of a conspiracy to defeat their 



* From the judgment of Loch and Seton-Karr, J.T., 
in Regular Appeal No. 401 of 1864, decided 16th Janu- 
ary lb65, 2 W. K., CivU, 52. 



rights to the sncce^sion of Mahomed Ibra- 
him, the elder brother of Wazeer Jon, and 
in fact the original plaint appears to have 
gone so far as to allege who the real and 
natural father of the respondent was. 

Now it is admitted that that cnse has 
entirely broken down. The effect of the 
findings of the two Courts upon the remand 
appears to be what is thus stated in the 
judgment of the High Court now under 
appeal : — ** The case hns again been tried by 
" the present Judge, Mr. Aiuslie, who has 
" arrived at the conclusion that Gouhur Ally 
<* is really the son of Wazeer Jan and Allah- 
'' rukkee, but that he is not legitimate, and 
** that though his father and mother did 
^'cohabit, the cohabitation was not that of 
"man and wife." 

The only qualification which their Lord- 
ships think might be put upon this summary 
of the Judge's finding is this that the Judge 
has rather found, after ascertaining the pater- 
nity of Wazeer Jan, that the respondent was 
uoiproved to be legitimate, and that although 
his father and mother did cohabit, the coha- 
bitation was not proved to be that of man 
and wife. 

Upon appeal from the decision of the 
Zillah Judge, the High Court came to the 
conclusion that, upon the evidence, the 
respondent must be taken to have been legiti- 
mate, and that conclusion their Lordships 
are disposed to think was the only correct 
conclusion which they could draw from the 
evidence, considering the manner in which 
the case was presented before them. 

It has been very fairly admitted at the 
bar that it is hardly open for the appellants 
here, both Courts having concurred in the 
finding upon that fact, to disf)ute any longer 
the pnternity of the respondent. It is ad- 
mitted that he must be taken to be tlie natu- 
ral son, at all events, of Wazeer Jan. It 
will have no doubt to be considered what is 
the effect of that conclusive finding as to the 
paternity, not only in reference to the con- 
sequences immediately to be deduced from 
it, but also in reference to the credibility 
of the witnesses for the appellants, in so 
far as they attempt to prove, not merely that 
the respondent was in no sense the son of 
Wazeer Jan, but that in fact there never 
was a marriage between Wazeer Jan ond the 
mother of the respondent. 

It was argued by the learned Counsel for 
the appellants, particulorly by Mr. Doyne, 
that it did not by any means follow that, 
because many of those witnesses had ex- 
pressed an opluion aa to the iucapacity of 
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Wazeer Jan for the procreation of children, 
a fact which is dow conclusively found 
against him, they were not to be believed on 
the other part of the case. Their Lord- 
ships, however, deem it right to observe 
that those witnesses were not merely giving 
an opinion upon an isolated fact in the cause, 
but they came into Court to prove a cnse— 
the whole case made by the plaintiffs ; and 
that that cnse was, as I have before stated, a 
very special case, referring to the introduction 
of this boy iuto the family to a consftiracy, 
and undertaking to prove that it was im- 
possible that he should be the son of Wazeer 
Jan, and that he was the son of somebody 
else. It, therefore, seems to their Lordships 
very difficult to say that, if those witnesses 
have been conclusively shown to have come 
to prove a false case— a case false in its 
material features — much reliance can be 
placed upon their evidence as to any parti- 
cular questions in the cause. 

Another consequence of the manner in 
which the appellants have presented their 
case in the Courts below, is, that the ques- 
tion which has been chiefly argued to-day 
at the bar seems never to have been fairly 
put iuto a course of trial. They say : — 
" True, we must admit now that the respond- 
"ent was the natural SOD of Wazeer Jan ; 
** but the evidence for the respondent, — the 
** direct evidence as lo the marriage between 
" Wazeer Jan and Allahrukkee, — is not to be 
*' believed, and all the other facts proved in 
<* the case, the continuous cohabitation be- 
" tween them — including the birth of other 
"children — ^are all consistent with the sup- 
"position that the respondent was an illegi- 
** timate son, and was never recognized by 
" his faiher, and was at last put forward, 
"as we say, in consequence of this con- 
" spiracy to defeat the rights of the claim- 
« ants." 

Uf)on the case thus made, i t is to be observed 
that, if it were the true case, the plaintiffs 
would hardly have set up that which must 
now be taken to have been a false case ; and 
further, tlint the case now relied upon rot 
having been made the real issue between the 
parties either when the case was first 
launched or at any time during the long period 
through which this litigation has lasted, we 
liave not that evidence which might have 
been given as to the state of the family, as to 
the manner in which the child was treated in 
the family, as to the circumstances of the 
birth, and possibly as to the recognition, by 
Wazeer Jan, of the respondent's his son. 

It appears, therefore, to their Lordships 



that it is extremely difficult to place anj 
reliance upon the case made by the appellants, 
BO far as it affects the case made by the 
other side ; and the only remaining question is 
whether there was sufficient evidence on the 
part of the respondent, from which the High 
Court was )tistified in inferring that tlie 
legitimacy was made out. And in consider- 
ing this question, their Lordships will assume 
that the appellants had made a case sufficient 
to cast upon the respondent the burden of 
giving some proof of the marriage between 
liis parents. 

Their Lordships think it is a very strong 
circumstance that, upon or immediately after 
the death of Nawab Jan, alias Mahomed 
Ibrahim, this boy was produced and placed 
upon the guddee by Fatima. That is a fact 
which, as the High Court has observed, 
admits of no doubt. Fatima seems then to 
have been the head of the family. She was 
an old lady, and, as the event proved, near 
the end of her life. It is difficult to see 
what interest she could have had in putting 
a spurious child, or even an illegitimate child 
of her son, in that position, and treating him 
as the heir of the family ; because the effect 
of recognizing him as a legitimate grandson 
was to introduce him as one of her own heirs, 
and therefore to affect the interests of her 
own brothers and sisters, her own relations 
for whom she might be supposed to care 
more than for the illegitimate child of her 
son. 

But however that may be, the fact is 
sought to be met by the suggestion that this 
was not the act of Fatima, but the act of 
Ismael Klmu (a person who certainly does 
not n|)pear upvon this record in a manner 
which entitles him to any respect or credit, 
since he seems to have sided first with ooe 
party, and then with the other) ; and that it 
was a contrivance on his part to avoid beiog 
called upon to render his accounts as manager 
of the estate. But there is really no evidence 
to show that Fatima in what she did was not 
a free agent. The suggestion seems to be 
mere speculation, founded upim the proved 
bad character of this man, and the circum- 
stance that he was steward of the estate. 

It is supported by no evidence to which a 
Court of Justice can give credit. 

Then, how does the case stand ? There is a 
considerable body of direct evidence as to the 
fact of the marriage, though it may not be of 
the highest character. There is the evidence 
of the barber who had performed the rite of 
circumcision when the child was treated as a 
child born in the house of Wazeer Jan aud 
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the Begam. There is the eyidenee of Tarioas 
persons, the respectabiliij of some of whom 
is admittod, as to the fact of this boj having 
been seen in the liouse, and having been 
recognized, not only by Wazeer Jan as his son, 
but by Mahomed Ibrahim as his nephew. 

It is said that all these witnesses were not 
credited by Mr. Ainslie, the Judge in the 
Court below. They appear to have been 
credited by the Court above, and to some 
extent, no doubt, tbey were credited by the 
Court below. That being so, the evidence, 
if not so strong as one could desire upon such 
a question, is at least fortified by tliose pre- 
sumptions which the Mahomedan law draws 
in favor of legit imncy and against bastardy. 

The law is stated, and very strongly stated, 
by Dr. Lushington in the case which has 
been cited from the 3rd Vol. of Moore's 
Indian Appeals*; and although in the case in 
SMooref, the Court did not think the legiti- 
macy of the claimant was made out, yet the' 
language of their Lordships shows that their 
Lordships were careful to avoid throwing any 
doubt upon the doctrine as to the principles 
of the Mahomedan law which had been laid 
down in the former case. 

Under these circumstances, considering 
that the case originally made by the appel- 
lants must be taken to have entirely broken 
down, and considering that there is evidence 
a9 to the legitimacy of this child, credible 
in itself, and fortified by the presumptions of 
Mahomedan law, their Lordships are of opinion 
that they would not be justified in disturbing 
the judgment of the High Court. 

They will, therefore, humbly advise Her 
Majesty to dismiss this appeal with costs* 

The 29th November 1872. 
Ptes^nt: 

The Honn)le J. B. Phear and W. Ainslie, 
Judges. 

Water-courses^Righis^Fmbankmenis, 
Case No. 372 of 1872. 
Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated the 
27th November 1871, affirming a decision 
of the Subordinate Judge of that dis- 
trict, dated the ISthJult/ 1871. 

Baboo Chumroo Singh and others (Plaintiffs) 
Appellant^, 
versus 
Mullick Khyrut Ahmed and others (Defend- 
ants) Respondents. 

* Kbajah Idi^-at-oolUh v, Bai Jan Kh^npn^, 
8 W. B., F. C, 87, 



Baioos Mohesh Chundor Chowdkry vjiA Nil 
Madhub Sen for Appellants. 

Baboos Chunder Madhub Ghose and Luck- 
hee Ohurn Rose for Respondents. 

Where water flows in its natural coarse from some- 
where oatside A's land, throup^h i(, and onwards to other 
people's laud, A is not entitled to stop the flow by an 
embankment across it, unless he can make out some 
special right to do so. 

Such course is a part of the natural condition of the 
land, and the flow of the water over it, when it occurs, 
is a natural incident. 

Phear, J, — It appears to us that the appel- 
lant has failed to make out a good ground 
of appeal in this case. As far as we can 
understand the facts of the case gathered 
from the judgments of the Lower Appellate 
Court and the Court of first instance, and 
passing from these facts to the meaning of the 
Judge in the judgment which is before us, 
we think he means to find distinctly that 
there is a natural flow of water in a defined 
course caused by the overflow at times of 
the stream at Bowree Bridge, a place outside, 
the plaintiff's land, that this water flows ia 
a defined course through the plaintiff's land 
to the defendant's land; and upon that find- 
ing, the Judge has said that the plaintiff is 
not entitled to stop the flow of that water 
in this defined course by maintaining an em- 
bankment across it, unless he can make out 
some special right to do so; that the plaint- 
iff has failed to make out any such right, and, 
therefore, the Judge has dismissed his suit. 

It appears to us that, on the facts which 
we tlius suppose he has found, the Judge's 
determination is correct. It may bono doubt 
that in a sense this flow of water ijs casual, 
and that the course which the water pursues 
may, at other times of the year, be used for 
agricultural purposes, well enough probably 
for the growth of the paddy. But if the 
flow of water is a natural flow of water la 
a defined course from somewhere outside 
the plaintiff's land, through his land, and on- 
wards to other people's land, he must allow 
it to pass on: he can only enjoy just the 
same right in it as all other persons similarly 
situated, namely, the right to make a reason- 
able use of that water as it passes. What is 
a reasonable use of the water as it passes, is 
no doubt often a very difficult question in- 
deed to answer. But that question is not 
now before us. The decree of the Court be- 
low only goes to the extent of saying that 
the plaintiff is not entitled to stop the course 
of the water and take the whole of it into 
his own land. 

Baboo Mohesh Chunder very iugeniously 
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argued that the effect of the judgment was 
to give the defendant a right of easement 
over the phiintiff's land. But that, we think, 
is not the case if we interpret the judgment 
and the findings of the Court below rightly. 
If the course of the flow of water in this 
case is the natural course of the water, it 
constitutes a part of the natural condition of 
the plaintiff's land ; and the flow of the water 
over it at times, when it occurs, is not a bur- 
den put upon that land for ilie benefit of the 
defendant, it is a natural incident to the land 
in tlie condition in which it is. Tl»e case 
which is reported in the XIII Weekly Re- 
porter, page 144, has been cited in support 
of the appellant's contention. We desire to 
say that we entirely concur in that judg- 
ment and the reasons upon wliich it is found- 
ed. But it appears to us that it has no im- 
mediate application to the present case. The 
essence of the decision then given by this 
Court is that the plaintiff was entitled to use 
the water falling on his own laud and to erect 
a bund in such a way as to make use of it. 
Here the water which is the subject of con- 
test is not water which had first fallen on 
the plaintiff's own land, but water which had 
collected together and assumed a defined 
course before it came to his land. 

For these reasons we think the appeal 
must be dismissed with costs. 



The 29th November 1872. 
Present : 

The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 

Benamee Purchase—Bent Suits— Intervention, 
Case No. 441 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the SOth November 1871, reversing a 
decision of the Moonsiff of Sewan, dated 
the lOth July 1871. 

William Smith (Plaintiff) Appellant^ 

versus 

Mokhum Mahtoon and another (Defendants) 
Bespondents, 

Baboos Mohesh Chundcr Chowdhry and 
Debendro Narain Bose for Appellant. 

Mr, M. L, Sandel and Baboo Bughcobuns 
Sahoy for Bespoudeuts. 



Parties who choose to buy property in another person's 
name, and allow that person the opportunity of dealing 
with it as his own, cannot be allow^ in equity to inter- 
vene in a suit brought by him for the rent of such pro- 
perty. 

Phear, J, — We have much difficulty in 
understanding bow the Subordinate Jud<;e 
came to the conclusion tbat the wbole suit 
ought to be dismissed. It seems to be bejoud 
contest as regards the rent for 14 anuas 
odd that the decree of the Lower Court was 
at any rate right, and the plaintiff was entitled 
to the rent which he claimed. With regard 
to ihe remaining 1 anna 6 pie odd, it seems 
that two interveners, Hakeem Chand and 
Ramyad, had set up that Gunessee Kooer, 
whose ticcadar the plaintiff alleged he was 
in respect of this share, was only another 
name for themselves, or, in other words, they 
had bought the property in her name, and 
slie could consequently give no right to the 
plaintiff. It is not the case, as the Subor- 
dinate Judge seems to put it, tha( the plaintiff 
was a co-sharer witli somebody else in respect 
of this portion of the property, and was 
unable to prove the amount of his sliare. 
He would either get the whole of it by virtue 
of Gunessee Kooer's ticca, or he would get 
none of it, and the claim of tlie two inter- 
veners was correct. But we think the mode 
in which the first Court disposed of tliis 
objection was the right one. It appears to 
have been the fact that Gunessee Kooer, 
who, the interveners admitted, was the 
nominal owner of this portion of the property, 
had in fact given a ticca to the plaintiff. If 
the interveners have chosen to buy the pro- 
perty in another person's name, and allow 
that person the opportunity of deoling with it 
as his own, they cannot be allowed in equity 
to intervene in a suit of this kind. Their 
remedy must be against Gunessee Kooer 
herself ; and the plaintiff, who appears to hold 
bona fide a ticca from her, is entitled as 
between him and the ryots to obtain rent 
under that ticca. On the whole, it seems to 
us that the Subordinate Judge has altogether 
erred in the decision which he has passed. 
We think the judgment of the Lower Appel- 
late Court must be reversed witli costs. 



The 3rd December 1872. 

Present : 

The Hon'ble Dwarkannth Mitter and 
W. Ainslie, Judges, 

Decree for Possession — Identification of Bound' 
aries — Onm probandi '- Execution — DemoU' 
tion of Buildings. 
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Case No. 221 of 1872. 

Mifcelianeous Appeal from an order passed 
by the Judge of Dacca^ dated the iSth 
April 1872, affirming an order of the 
Moonsiff of that district^ dated the 30th 
December 1871. 

Radha Gobind Shalia (Decree-holder) 
Appellant, 

versus 

Brijendro Coomar Ro/ Chowdhry (Judg- 
ment-debtor) Respondent. 

Mr. R. T. Allan and Baboo Lall Mohun 
Doss for Appellant. 

Baboos Sreenath Doss and Doorga Mohun 
Doss for Respondent. 

PUmtiff having obtained a decree in a suit for posses- 
sion found difficulty in executing it owing to judgment- 
debtor having taken every precaution to prevent identifi- 
cation of the land decreed. Notwithstanding this, the 
Court refused to throw the onus of showing the bound- 
aries upon the debtor, as plaintiff might by timely action 
have prevented the confusion, and as the onus of proving 
his claim clearly belonged to the plaintiff. 

If in executing a decree for khas possession it is 
necessary to remove any of the defendants from the 
land covered by the decree, the Court, on application, is 
authorized under Act VIII of 1859 s. 223 to remove 
such person ; but if the decree is silent as to a building 
situated on the land, it is not within the province of the 
Court which executes to direct that the building be 
polled down. 

Ainslie^ J, — ^This was a suit broaght in 
1863 for possession of certain lands. The 
quantity was not stated in the plaint, but 
the subject of salt was described by bound- 
aries as follows : — On the west by the lane 
called that of Najeer Meearjan ; on the south 
by the land of Netye Soonder and the main 
road ; on the east by Monaka Dhobee's 
house ; and on the north by the thoroughfare 
used by the ryots. A decree was obtained 
by the plaintiff, and in execution of this 
decree considerable difficulties seem to have 
arisen. The northern and western bound- 
aries are lands about the position of which 
there can be no doubt. The eastern bound- 
ary formerly occupied by the house of 
Monaka Dhobee has since been built upon 
by the defendant ; and that portion of the 
aonthem boundary which consists of Netye 
Soonder's land cannot be traced at all, and 
therefore it is impossible to say to what ex- 
tent his land formed any portion of the 
southern boundary. 

In executing this decree, the Moonsiff him- 
self yisited the spot and prepared a sketch 
of it ; and it appears from his judgment, and 
also from that of the Lower Appellate Court, 
that it is impossible in any way now to de- 
fiae what was the origiual extent of Monaka 



Dhobee's land, or at what distance from the 
western limit of the land in dispute it com- 
menced, except by a reference to the miras- 
pottah by virtue of which the defendant 
professed to hold these lands under Asmut- 
oonissa Bibee. That pottah shows that the 
miras-land bounded on the east by Monaka 
Dhobee's land extended from the road on 
the west for seven aud twenty yards east- 
wards up to that boundary. It also shows 
that the rairas-land is \2\ Jrards in width, 
north and south. But we do not find that 
that pottah gave any means of identifying 
Netye Soonder's house. The Moonsiff, in 
default of any other means of determining 
what the eastern and southern boundaries 
specified in the plaint were, has used this 
miras-pottah for the purpose, and the Judge 
in the Appellate Court has approved of his 
doing so aud has confirmed his order accord- 
ingly. 

It has been contended by Mr. Allan that 
the onus of proving where the boundaries 
were ought to be thrown on the defendant 
in consequence of the conduct which has 
been attributed to him in the judgment of 
the Lower Appellate Court. The Judge 
says : — " It is very clear that the debtor !ias 
'* taken every possible precaution to pre- 
" vent the decree-holder from establishing 
" the identity of the land decreed to him." 
It may be that the defendant has obliterated 
the boundaries which existed at the time 
of the institution of the suit, either whilst 
the suit was pending or subsequently to 
the passing of the decree. In either case, 
the plaintiff could have prevented the con- 
fusion which has arisen — in the first instance 
by application to the Court to get the exist- 
ing state of things properly defined, so as 
to prevent any future disf>ute ; and in the 
second case, by at once executing his decree 
so as to take nway the opportunity for mak- 
ing any change in the features of the land. 
Besides this, we cannot throw upon the 
defendant the burden of proving what is 
clearly for the plaintiff to prove, — the extent 
of his own claim. If this miras-pottah be 
taken away out of the suit, the plaintiff 
really will have shown nothing whatever by 
which the land he claims can be identified. 
It is not that he shows certain boundaries 
with primd facie reasons for supposing them 
to be the boundaries of the land as originally 
intended in the plaint. As far as we under- 
stand, he shows no defined boundaries at nil. 
He does not point out the particular line 
those boundaries ought to take and the 
reasons for their taking that particular line, 
\ 78 
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aud be Limself filed ibia miras-pottah to use 
agniDSt the defendant. 

The defendant has also taken objection to 
the use of that miras-pottah. But seeing 
that it is a deed under wliich he himself pro- 
fessed to bold the laud, and that tliat deed 
sets out the existence and position of Monaka 
Dbobee's house, yiq tliiuk that it can be fairly 
and properly used aguinst him. The finding 
of the Court below is purely one of fact, and 
IS to the effect that from the angle on the 
north-western corner of the land in dispute 
formed by the intersection of two lines, the 
land covered by the decree extends for 27 
yards to the east with a width of 12^ yards, 
north and south. The question was simply 
one of fact, and no point of law arises in it. 
and we cannot interfere with that finding in 
special appeal. 

Then there is the question whether the 
defendant's coach-house, which admittedly 
falls within the land decreed, should be re- 
moved or not. The Courts below have re- 
fused to remove it upon the ground that there 
is no order in the decree which provided for 
pulling down the coach-houtse, and that its 
demolition consequently cannot be ordered 
iu execution of the decree. ^ The decree 
certainly is silent in the matter. But it is 
distinctly a decree for khas possession by the 
plaintiff of the laud in suit ; and if it be 
necessaiy for the purpose of executing this 
decree to remove any of the defendants 
against whom the decree was made, who 
may refuse to vacate the land covered by the 
decree, the Court, on the application of the 
decree-holder, is authorized under Section 223 
of the Code of Civil Procedure to remove 
any such person, and to deliver actual posses- 
sion of the land to the plaintifil Iu our 
opinion, it is hardly within the province of 
the Court executing the decree to direct 
that the building sbould be pulled down : 
tliat is a matter for the decree-holder to con- 
sider after he has obtained possession. Any 
opposition or resistance being removed out 
of the way by proceedings under Section 223, 
it will remain open to him to do what he 
thinks proper in the matter. ( At the same 
time, and with the consent of Mr. Allan, 
pleader for the appellant, we think it is desir- 
able that the defeitdant sbould be allowed 
time to remove the materials of the building 
and to clear the land. It is not quite certain 
from the map that has been prepared by the 
Moonsiff, whether the plot of land included 
within the strip 27 yards long and \2\ yards 
wide will include some portion of the por- 
tico or the building erected by the defendant 



towards the eastern limit of that land or 
not. From the map, apparently, there would 
be some small portion of the portico includ- 
ed ; but from the note appended to it, we are 
inclmed to think that this may not be the 
case. Be this as it may, this is a matter 
which can only be determined on the spot. 
If it should be found that that corner of tlie 
lond in dispute which has been marked tf by 
the Moonsiff in his map is covered by any 
building, the same order must apply to it as 
to the coach-house. 

The order of the Court below will be so 
far modified that it will be declared that the 
decree-holder is entitled to enter into actual 
possession and occupation of the whole of 
the land covered by the decree as defined in 
this execution-suit, and to apply to the Court, 
if necessary, to remove any person thereon 
who refuses to vacate the same under Sec- 
tion 223. But tlie defendant is to be allow- 
ed two months' time from this date, within 
which, if he so pleases, he moy vacate the 
land decreed and carry away the materials 
of any buildings thereon. 

Costs of this appeal will be borne by the 
parties respectively. 



The 4th December 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A Glover, 
Judges. 

Enhancement of Rent— Intermediate Tenures — 
Act X of 1859 s. 17— Effect of Buiwarrak. 

Case No. 675 of 1872. 

Special Appeal from a decision passed bg 
the Subordinate .Judge of Mymensingk^ 
dated the 2Sth December 1871, reversing 
a decision of the Additional Moonsiff' of 
Madar gunge, dated the 31*/ May 1871. 

Hurish Chunder Chowdhry (Plaintiff) 
Appellant^ 

versus 

Ram Chunder Chowdhry (Defendant) 
Respondent. 

Mr. R. T. Allan aud Baboo Romesh 
Chunder Mitter for Appellant. 

Baboo Sreenath Doss for Respondent. 

A suit for enhancement of rent, which hud been decreed 
by the first Court, was dismissed by the Lower Appel- 
late Court, although it found that the defendant had no 
talooka lighta and that the notice under Act X of 1S59 
8. 17 WM good and ralid. Hbld that thia last finding waa 
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equivalent to a finding that defendant had only a right of 
oocapancy, and that the Lower Appellate Court should 
have accepted the finding of the first Court as to the rate 
of rent, and decided the case accordingly. 

Held that even if the defendant held an intermediate 
position, and was not liable for the rates of rent paid by 
simple occupant ryots, he would still be amenable to 
8l17. 

The fact of a butwarrah having taken place would in no 
way prevent a co-sharer from enhancing the rent of a ryot 
on his particular share, notwithstanding that the origi- 
nal arruigement of the jumma had been made on the 
understanding that the tenant paid such and such a rent 
at the time of the partition. 

Glover J J, — This appeal is against the 
samejudgmeDt of the Subordinate Judge of 
MymensiDgh which wehavejustnowbeencon- 
sideriDgin the special appeal No. 632 of 1872 
preferred hj the defendant. The plaintiff 
k the specitil appellant in this case, and he 
objects to the order of the Subordinate Judge 
dismissiog his cltiim for rent on the ground 
that as the Subordinate Judge had found 
that the defendant had no taiooka rights, 
and that the notice served upon him was a 
▼alid and good notice, he ought to have 
given plaintiff a decree for the rates paid by 
occupant ryots, as the Conn of first instance 
had done. We think this objection is 
reasonable. The Subordinate Judge found 
the notice to be a valid notice under Section 
17 Act X of 1859, and this of course would 
be equivalent to a finding that the defendant 
had only a right of occupancy. The Subor- 
dinate Judge also found as a fact on the 
evidence that the talookee sunnud on which 
the defendant relied to escape enhancement 
was void as having been granted by a 
person having no authority to give it. This 
being so, there seems to be no reason why 
the Subordinate Judge should not have ac- 
cepted the finding of the Lower Court as to 
the rate of rent to be paid by the defendant, 
considering him as an occupant ryot, and 
have decided the case that way. It is con- 
tended by the other side that the Subordi- 
nate Judge was right in holding defendant 
not to be an occupant ryot, but one occupy- 
ing some intermediate position between a 
talookdar and an occupant ryot ; and that 
although he had lost his former position in 
consequence of the sunnud having been 
found void, he fell back upon that which 
gave him a superior status to that of ordi- 
nary ryots, and entitled him to pay a lesser ; 
rent. The nature of this intermediate right , 
has not been explained to us. It is a title 
unknown to the rent-law, and there is no 
such class of men between the tenure-holders 
and the cultivating ryots entitled to the 
service of notices under Section 17, The 
case referred to by the Subordinate Judge 



of Dhunput Singh and others vs. Gooman 
Singh and others,* decided by the Privy 
Council on tlie 20th of December 1867, is 
not at all in point. The parties to that case 
were actual tenure-holders under a pottah, 
while in this the defendant has no tenure 
and no pottah. 

In the case of Coma Churn Dutt and an- 
other vs. Ooma Tara Debee. reported in 
Volume VIII, Weekly Reporter, page 181, it 
has been held that a finding as to the cha- 
racter of a tenure does not in law remove 
a defendant from the category of ryots whose 
rents may be enhanced under Section 17 of 
Act X of 1859 ; so that even supposing the 
Subordinate Judge to be right in saying that 
the defendant holds an intermediate position, 
and right in not making him liable for the 
rates of rent paid by simple occupant ryots, 
he still would be amenable to Section 17 
of the Rent Law. 

There has been a cross appeal filed by the 
defendant in this case. He objects in the 
first place that there was no relationship of 
landlord and tenant between him and the 
plaintiff, inasmuch as he had never paid him 
any rent, and that the provisions of Section 
17 of Act X suppose that some rent must 
have been previously paid in order to enable 
the party to increase it ; in other words that 
no enhancement is possible unless some rent 
has previously been paid. Another objec- 
tion is that, inasmuch as in a butwarrah 
proceeding between the plaintiff and the 
other co-sharers in the estate, the jumma had 
been settled and fixed in relation to the rent 
payable by the present defendant, no suit 
like the present would lie to unsettle that 
jumma unless the plaintiff first brought a 
suit to set aside the butwarrah proceedings 
within 12 years. 

With regard to the first objection, it by no 
means follows that because no rent has passetl 
between two parties, the relationship of land- 
lord and tenant cannot be establishedyfor many 
tenants do not pay their rents although they 
ought to do so. The defendant admits that he 
is a tenant of the plaintifi^s, and is willing to 
pay a certain rate of rent. The assertion, 
therefore, that no relationship of landlord 
and tenant exists between the two is a pal- 
pable absurdity. Then as to the objection 
that no enhancement can be had unless some 
rent has been previously paid, we have no 
doubt that the meaning of the Section is not 
restricted to cases in which rent has actually 
been paid. This would assume that all ten- 

♦ 9 W. R,P. Cm3. 
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ants do invariably pay their rents to the 
landlord, and we think that the Section must 
be taken to apply as well to enhancement of 
rent actually paid, as of rent which onght to 
haTe been paid and which the tenant wonld 
have paid under ordinnry circumstances. 
We, therefore, overrule this objection. 

The last objection that the plain tiff not hav- 
ing sued to set aside the butwarrali proceed- 
ings tliepresentsuitwouldnotJieJs altogether 
untenable. The fact of a butwarrah having 
taken place would in no way prevent a co- 
sharer from enhancing the rent of a ryot on 
his particular share, notwithstanding that the 
ori^rinal arrangement of the jumma bad been 
made on the understanding that the tenant 
paid such and such a rent at the time of the 
butwarrah. Every other shareholder would 
have precisely the same privilege, and could 
also enhance the rents on liis particular share, 
supposing the ryots to be liable. 

We think, therefore, that the judgment of 
the Subordinate Judge should be reversed, 
and the decree of the first Court restored with 
costs payable by the defendant, respondent. 

Kemp J J, — I concur in reversing the judg- 
ment of the Subordinate Judge. 



The 5th December 1872. 

Present : 

TheHon'bleF. B. Kemp and F. A. Glover, 
Judges. 

Mahomedan Law — CTulub-ishad) — Pre-emp' 
(ion. 

Case No. 571 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 2nd September 1871, reversing a deci- 
sion of the A/oonsiff' of Lushkerpore, 
dated the ISth May 1871. 

Shaikh Dayemoullnh and another (Defendants) 
Appellants, 

versus 

Kirtee Chunder Surmnh (Plain tiflp) llespond- 
ent. 

Baboo Bipro Doss Mookerjee for Appellants. 

Baboo Debendro Narain Bose for Respond- 
ent. 

In a suit by a co-sharer against the porcbaaer of a 
share to esublish a right of pre-emption on the ground 
that plaintiff had stated in the presence of witnesses 
that he had purchased and that he was the pre-emptor, 
the reqoiremeatB of the Mahomedan law were held 



not to have been complied with, becaime tke statement 
was not shown to have been made in the presence 
of the purchaser, or of the seller, or of the premisw 
which are the subject of sale. 

Kemp, J. — In this case the defendant is ihe 
special appellant. The plaintiff sued on a 
right of pre-emption. It appears that the 
plaintiff is a shareholder to the extent of 
13 annas in the property sold, and the subject- 
matter of the suit is the remaining 3 annas 
which have been purchased by the defendant 
DayemooUah. The first Court, the Moonsiff 
of Sylhet, found that the plaintiff had failed 
to prove that he had conformed to the require- 
ments of the Mahomedan law in making the 
*' tulub-ishnd. " In the course of his deci- 
sion, he quotes several decisions, and also refers 
to page 483 of Buillie's work on Mahomedan 
Law. 

On appeal the Subordinate Judge, Baboo 
Mohesh Chunder Sen, has reversed this 
decision. He is of opinion that there is evi- 
dence that the plaintiff complied with the 
requirements of the Mahomedan law in 
performing the ceremony of tulub-ishad. 
The Subordinate Judge says : — " The Moonsiff 
records that there is no proof that the cere- 
mony of tulub-ishad was observed, but 
this he has recorded contrary to the deposi- 
tions written with his own hand. " The 
Subordinate Judge then refers to the deposi- 
tions of Suroop Chunder Dutt and Olak Nath : 
he observes that these two witnesses have 
clearly stated that plaintiff offered Rs. .50 
in a cup to the purchaser Dayeinooliah Shaikh. 
" How then, *' remarks the Subordinate 
Judge, *' does the Moonsitf record that there 
was no proof of the observance of tulub- 
ishad. " These depositions have been read 
to us, and from them it is very clear that tiie 
requirements of the Mahomedan law in the 
matter of the ceremony of tulub-ishad have 
not been complied with. At page 483 of 
Boillie's Digest of the Mahomedan Law, it is 
said that ** to give validity to the tulub-ishad, 
it is required that it be made in the preseuce 
of the purchaser, or of the seller, or of the 
premises which are the subject of sale. ** 
Now the two witnesses, Suroop Chunder Dutt 
and Olak Nath, only say that the pre-emptor, 
that is to say, the plaintiff, in their presence 
stated that he had purchased, — that he was the 
pre-emptor ; and he cited them to be witnesses 
to that fact: but they do not say that this was 
done in the presence of the purcliaser, or of 
the seller, or of the premises subject to sale. 
On the contrary, it is clear from their evidence 
that DayemooUah, the purchaser, was sent for 
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after the plaintiff had made the ttbove-c'taie- 
mients to the presencp'of (he witnesses. Soroop 
Gbunder and Olak Naih. The Moonsiff was 
therefore perfectly right in saying that there 
was no legal evidence that the plaintiff liad 
aeted up to the requiremetits of the Mahome* 
dan law. There is a decision which has 
been quoted by the pleader for the appellant 
which appears to apply to this case in every 
respect ; we allude to th]B decision reported 
in Volume XIII, Weekly Reporter^ page 77. 
We, therefore, decree the appeal, remorse the 
decision of the Subordinate Judge, and restore 
that of the Moonsiff, with costs paydhle by 
the respoadent. 



The 5th Deceralbor 1872. 

Present : 

The Hon'We F. B. Kemp an IF. A. Glovar, 
Judges. 

Injury and Outrage'-^ Damages. 

Case No. 630 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 28M December 1871, reversing a 
decision of the Moonsiff of Rechoo- 
gungey dated the 2\st August 1871. 

Ciiundernath Dhur and another (two of the 
Defendants) Appellants^ 

versus 

Is94irree Dossee (Plaintiff) Respondent, 

Mr, M. L. Sandel for Appellnnts. 

Baboo Grish CAttwrferG^Aose for Respondent. 

Though mere verbal abase without consequent injury 
would give no claim to damages, the Court refused to 
hjterfere with an award of damages where a person of 
some position had been assaulted and grossly abused, 
holding that her reputation must hare been injured and 
her feelings outraged. 

Glover^ J. — Wb see no ground wliatever 
for interfering with the Suhordinate Judge's 
order in this case. The objections which 
are now raised in special appeal were not 
taken in the Court of first instance. The 
defendant there was satisfied with denying 
the assault and ahusi^e language altogether, 
although here he sets up a technical case 
alleging that supposing the abuse to he 
proved that wonld not be sufficient to entitle 
the plnintiff to damages, idasmucb as she has 
not proved any consequent iojury either 



te her feelings or h^r reputation. Tke 
Subordinate Judge has found as a fact 'that 
the plaintiff was beaten, kicked, pudied, and 
grossly abused. He found alao 4hat she was 
a person of sortie position in the Tillage, 
having monetary transactions to the extent 
of 3 or 400 Rs. ; and these facts being 
taken, it follows as a necessary consequence 
of a beating inflicted upon her before a num- 
ber of people, that such an assault and the 
abusive language then addressed to her must 
have had the effect of injuring her reputa- 
tion and outraging her feelings. It is true 
that mere verbal abuse without consequent 
inj ury would give no claim to damages, but 
this is a very different (and a much stronger 
case. 

The special appeal is dismissed with costs. 



The 6th December 1872. 

Present: 

The Bon'ble F. B. Kemp and "F. A. Glover, 

Judges, 

Act VIII (B, C) of 1869 s, S}-^ Limitation. 

Case No. 628 of 1872. 

Special Appeal from a decision passed by 
the Judge oj Bhaugulpore^ dated the 5th 
January 1872, reversing a decision of 
the Officiating Additional Moonsiff of 
Monghyr, dated the 2^th July 1871. 

Bijoy Gobind Sin^h alias Mahomed Abdool 

Ruhmun Khan (Pluiutiff) 

Appellant, 

versus 

Karoo Singh (DefQudant) Respondent. 

Baboo Boodh Sen Singh for Appellant. 

Baboo Anund Chunder Ghossal for 
Respondent. 

A suit under Act VIII (B. C.) of 1869 brt)ught more 
than eight months after the latest deposit made by the ryot, 
was held to have been out of time, as it was not insti- 
tuted within six months of the date of service of the 
notice of deposit. 

Kemp, J. — Wb think this special appeal 
must be dismissed with costs. The deposits 
were made by the ryot on the 15th of June 
and on the 8th of September 1870. Under 
Section 31 Act YIII of 1869, as the suit 
was not brought until the '23rd of May 
1871, the Judge has held,, and we think pro- 
perly held, that it is out of time, inasmuch 
as it was not instituted within «ix momlui 
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from the date of seryice of the notice of de- 
posit. Under Section 47 of the same Act 
the notice is to be served by the Conrt, and 
we must presume, until shown to the con- 
trary, that the notice was issued and duly 
served. We dismiss the special appeal with 
costs. 



The 7th December 1872. 

Preteni: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Enhancement of Rent^NoHce rmder Act X of 
1859 8. 17 

Case No. 684 of 1872. 

Special Appeal from a decision passed by 
the Subordinate Judge of Purneahf 
dated the 12 th January 1872, affirming 
a decision of the Officiating Moonsiff of 
Dundkhorah^ dated the 20th September 
1871. 

Mirzah Sayefoollah Khan (Plaintiff) 
Appellant^ 

versus 

Chaya Thakoor and others (Defendants) 
Respondents. 

Mr. C. Gregory for Appellant. 

Baboo Doorga Mohun Doss for 
Respondents. 

The omission of the words " same class of ryot" in a 
notice under Act X of 1859 s. 17, even if nnintentional, 
is sufficient to invalidate a claim for enhancement. 

Quart, — Would this be the effect if, notwithstanding 
the omission, the ryot knew all the founds on which 
enhanced rent was demanded of him, and defended 
himself on all? 

Glover y J. — The point for decision in this 
special appeal is whether the Subordinate 
Judge was right in holding the notice served 
upon the respondent to be legally insufficient. 

Mr. Gregory for the special appellant 
contends that, by the late rulings of this 
Court, a strict observance of the terms of 
Section 17 Act X of 1859 is not absolutely 
required, and that a notice is good if it 
contains substantially all that is required by 
the Act, and if there be no reasonable doubt 
that the tenant understood fully the nature of 
the demand made upon him. 

Mr. Gregory further contends that the 
defendant in this case knew perfectly well 
what was wanted of him, and the reasons 
why the enhancement was asked for ; that 



he objected categorically to the landlord's 
demand, and gave detailed reasons why his 
rent should not be enhanced- The omission 
of the words ** same class of ryot" from the 
notice did not prejudice him. 

I think, on the contrary, that the omission 
was of the most important character, and 
ought, even if unintentional, of which I 
have considerable doubt, to invalidate the 
plaintiff's claim. The essence of this branch 
of the claim for enhancement is that the 
ryots whose rents are being compared 
should be of the same class and possessed 
of similar advantages. It is not enough to 
show that A and B hold the same quality 
of land in the same or ndjocent villages, 
without also showing that the two are in the 
same position as regards the nature of their 
tenure. No doubt the tendency of the late 
rulings of this Court has been to relax 
somewhat the strict way in which the notice 
clauses were once interpreted ; but I know 
of no decision (and none of those quoted 
support the contention) that goes the length 
of saying that a notice which omits all 
mention of the class to which a ryot belongs 
is a good notice. 

But it is said that notwithstanding the 
omission, the defendant in this case did know 
all the grounds on which enhanced rent was 
required of him, and defended himself on 
all. Were this so, the special appellant 
would have something to go upon, but the 
contrary is the fact What the defendant 
does in his written statement is to reply to 
all the reasons for enhancement set forth 
in the plaint. He says nothing about not 
being the "same class of ryot." This is 
urged as an argument against him, 
and it is contended tliat his silence on this 
point, and the fact that no issue was raised 
regarding it, show that he never intended to 
rely on the omission, or cared about it. To 
my mind, it is easier to assume that the 
defendant said nothing about the omission 
simply because he did not understand that 
this was a point on which he was called 
upon by the notice to defend himself. Had 
he so understood the position, it is hardly 
likely that a man, who had objected so 
rigorously to every ground of enhancement 
urged by the landlord, would have been 
silent when so very important a part of the 
matter was being discussed. 

I am of opinion that thn omission of the 
words " same class of ryot" from the notice 
was a most important omission, and that by 
it the ryot was misled iuto making a defence 
which did not include all the reasons he 
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mighl have bad for resisting enhancement. 
I assume that he did not know the grounds 
on T7hich increased rent was demonded from 
him from the absence of the necessary words 
in the notice, and from his omission to give 
evidence on this particular point. In any 
case, the onus of showing that the defendant 
did substantially know all the grounds of 
enhancement urged against him, although 
they were not all in the notice, is upon the 
plaintiff, and I do not see that he has in any 
way supported it 

It is all very well to relax the letter of 
the law when it is quite certain that no 
injustice is the consequence, but it cannot be 
said in this case that the defendant certainly 
knew all the plaintiff^s grounds for seeking 
to get more rent from him :-— the utmost that 
can be advanced is that he possibly did so. 

Under such circumstances, I think that 
the plaintiff should tnke the consequences of 
his negligence. It is much better that he 
should lose the opportunity of adding to his 
rent-roll for one year than that his negligence 
should be condoned at the expense of the 
ryot, and the latter be called upon to 
undergo the trouble and expense of proving, 
if he could, that he ought not to be made to 
pny, as in this case, a rent five-fold larger 
than what he has ever paid before. It will 
lie time enough for him to do that, when a 
demand is legally and properly made and a 
claim proved. 

I would dismiss this special appeal with 
costs. 

Kempf J. — I concur in dismissing this 
special appeal. 



The 9th December 1872. 
Present : 

The Hon'ble Dwnrkanath Mitter and W. 
Aiuslie, Judges. 

Rent fixed by Arbitration^ Notice-^ Written 
Assent, 

Case No. 344 of 1872. 

Special Appeal Jrom a decision passed by 
the Judicial Commissioner of Ckota Nag- 
pore, dated the 2nd October 1871, reverS' 
ing a decision of the Deputy Commissioner 
of Maunbhoom^ dated the 8th July 1^71. 

Mudhoo Maojee (Defendant) Appellant, 
versus 

Rajah Nil Monee Singh Deo (Plaintiff) 
Respondent, 



Baboo Mohinee 3fohun Roy for Appellant. 

Mr, R. T. Allan and Baboo Oopendro 
Chunder Bose for Respondent, 

No notice of enhancement is required in the case of a 
soit for arrears of rent at a rate fixed by arbitration 
where the parties had agreed to submit their claims to 
arbitrators. 

In arbitrations not started with the sanction of the 
Court, it is not necessary that the agreement should be 
reduced to writing before it can be binding. 

Ainslie, J. — This is a suit brought by 
Rajah Nil Monee Singh against the defendant 
for arrears of rent at a rate fixed by arbitra- 
tion. It appears that the defendant, with 
some 30 or 40 other ryots, entered into an 
agreement with the Rajah to submit to cer- 
tain arbitrators, named in the writing contain- 
ing that agreement, their objections to his 
claims to enhancement. This writing was 
registered and delivered over to the Rajah. 
The arbitrators proceeded to act under this 
agreement and made an award. 

When the suit was instituted, the defend- 
ant pleaded that he had withdrawn his 
consent before the completion of the award 
for certain reasons stated. 

The issue raised by the first Court was 
whether the award was valid and binding. 

There was nothing in the form of the 
plead in<rs or in the issue which could show 
to the Rajah that it was intended to take the 
ground which has been taken in special ap- 
peal, namely, that the agreement was alto- 
gether one-sided ; and consequently the 
Rajah had no occasion to bring forward 
evidence to establish that he had so acted as 
to bind himself to the defendant and other 
ryots in the event of his attempting to resile 
from the contract. 

The first Court takes a ground which is 
not raised by the pleadings, and rejects the 
award as of no effect, because it says, — 
" Before the arbitration can be made binding, 
'Mt is necessary that both parties should 
*' express their r^corci^ef assent to abide by 
'' that award, but in this case nothing of the 
" kind appears to have been done by the 
'* plaintiff, who, if the award had been un- 
" favorable to him, might, in the absence of 
'* such recorded asnent, have backed out of the 
" award and declared himself not bound by it." 
This seems to us to be based on the supposi- 
tion that for an agreement to refer any 
matter to arbitration to be binding upon the 
parties, it must be reduced into writing and 
signed by both or all the parties concerned* 
Under the provisions of the Civil Procedure 
Code, there is no doubt that arbitrations 
under the control of the Court must be 
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fojiiLd«d upon an agreement in writing. But 
the Code is silent with respect to arbitrntious 
wliieh are not started under the sanction of 
the Court, whether they be such as are 
afterwar/la brouglit into Court under Section 
327, or such as may be used as evidence of 
a contract without any attempt to treat them 
as equivalent to a decree of Court 

The first ground of special appeal taken 
here is that there is no mutuality of the 
agreement. The pleader for the appellant 
admits that he haa no authority for saying that 
the first Court was right in holding that it 
was necessary that the Rajah's agreement to 
be. binding upon him should be reduced into 
writiDg. 

The point taken by the Court of first 
instance does npt seem to have been noticed in 
UieLower Appellate Court, and we think that 
the first Court was in error in going beyond 
the pleadings and in disposing of this part of 
the case merely as a point of law without 
giving an opportunity to the plaintiff to tend- 
er evidence to show that there really was a 
eoatract binding on both sidee. The cir- 
cumstauces of tlie case c^tainly are such as 
to favor the conolusion that there was a 
complete contract. If the point had been 
distioetly and properly raised in the written 
statement of the defendant, it might possibly 
have been nocessacy to send the case down 



to the Lower Appellate Coort to consider this 
part of the case. But as the pleadings stand 
we do not think we ought to do so, for the 
point was really not raised by the defendant 
and was not properly before the first Court at 
all, and can only be disposed of by the trial 
of an issue of fact which did not arise as 
the case was placed before the Coort. 

Then it is said that this is a suit for 
enhancement without notice under Section 
13 of Act X of 1859. But it is quite clear 
that no notice is required in this case. 
The soit is founded upon a fresh contract 
between the parties which is to be found 
partly in the agreement to submit their claims 
to arbitration and partly in the award of the 
arbitrators which has been the result of that 
agreement, and is not a case by any means 
analogous to those contemplated by the Act 
in which the landlord proceeds, without any 
fresh agreement with his tenant, to raise the 
rent to be paid by the latter. The agreement 
given by the ryots contains a distinct stipa- 
lation that the rents from the year 1277 are 
to be paid to the plaintiff at a rate to be fixed 
by the arbitrators named, and this suit is 
brought to recover rents at that rate and for 
that period, and is clearly nothing more or 
less than a suit on a contract entered into by 
the defendant. 

The appeal must be dismissed with costs. 
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The 11th May 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarknnath 
Mitter, Judges. 

Act XXXI of \S60— Possession of Arms 
without license. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Gya. 

Baboo Rameshur Purshad Narain Sing, 
Petitioner, 

Mr, R. T. Allan for tlie Petitioner. 

The proceedings of the Magistrate directing the issue of 
a summons to appear and of a warrant of arrest against 
a person for the possession of arms without a license 
under Act XXXI of 1860, were quashed as illegal. 

Reference, — The facts of the case are as 
follows : — 

The petitioner Baboo Rameshur Purshad 
applied to the Magistrate on the 13th April 
for a license to carry arms. He had held 
one previously entitling him to carry ten 
swords, but he had mislaid it, and it was not 
until he found it again that he came forward 
for a new license. The consequence was, 
that by this delay the Baboo had allowed a 
yeai* and nine months to pass during which 
he has caiTied and possessed arms (guns, &c.) 
without any license. This feet, it would 
appear, was, however, known to the Magis- 
trate. 

When the petition for a fresh license was 
presented, the Baboo's Mookhtar was ordered 
to inform his client to appear in person before 
the Magistrate. Besides this a written order 
to the same effect was made over to the 
Cgurt Inspector, who had it served through 
the Police like any other ordinary judicial 
* process, a receipt of service thereof being 
obtained through the Baboo's karpurdaz. 

It is necessary to mention this latter order, 
because, although it was issued unknown to 
and unauthorized by thOvMagistrate, it was 



the order to which the Baboo referred in 
his petitions when he raised the objections 
which apparently caused the Magistrate to 
issue his summons. 

After receiving tlie above order, the Baboo 
requested the Court (through his pleader) to 
be excused from personal attendance, while he 
took exception to the indefinite character of 
that order, on the ground that it neither 
cited any reason why he was to appear per- 
sonally before the Magistrate, nor fixed any 
date for his so doing. 

The Magistrate observes that he purposely 
omitted to ^^ any date as desired to suit the 
convenience of the Baboo ; and he further 
states that, up to the time the objections were 
preferred, no charge of any kind had been 
brought. 

Immediately after the receipt, however, of 
these objections, the Magistrate issued n 
summons on the Baboo to appear personally at 
6 A.M. on the following morning, to answer to 
an alleged offence, the particulars of which he 
did not state, against the provisions of Act 
XXXI of 1860. 

At the appointed hour the Baboo caused 
another petition to be presented, again solicit- 
ing to be heard through counsel, but his 
request was rejected, and a warrant for his 
arrest issued. 

In my opinion these proceedings, t. «., the 
issue of the summons and warrant are illegal, 
for, so far as I can see, the Baboo, at the 
time of presenting his petition, was guilty 
of no offence whatever under the Arms Act. 

Sections 25 and 26 of Act XXXI of 1860 
clearly contemplate those cases only where 
persons are caught in the act of carry- 
ing arms ; and action under them is war- 
ranted only when the offender is caught in 
flagrante delicto. Section 31, again, refers 
to the search and seizure of arms under cer- 
tain other circumstances, none of which are 
applicable to the present case. 

The most then that can now be said 
against the petitioner is that he has in his 
possession certain arms without a license ; 
but this would be an offence only if the 

1— A 
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provisions of Section 32 of the Act had 
been extended to, and were still in operation 
in this District. 

The petitioner states that no order was 
ever issued for the disarming of the District. 
To ascertain this I wrote to the Magistrate 
requesting him at the same time to let me 
know under what Section of the Arms Act 
he had taken proceedings against the peti- 
tioner; but on the Ist point, he states that 
he can give no answer " at present," and on 
the other he has practically refused to give 
any answer at all. 

In the meantime, however, I have caused 
a search to be made through all the Govern- 
ment notifications in my office since 1857, 
and I am unable to find any order for the 
disarming of Gya ; while, from the Govern- 
ment Notification of 1st October 1860, it 
is clear that, since that year at all events, 
Section 32 Act XXXI of 1860 has not 
been in operation in the Lower Provinces of 
Bengal. 

If the view I have taken of the Law be 
correct, it seems clear that the petitioner has 
committed no offence that would warrant the 
issue of a sBmmons and a warrant for his 
personal appearance before the Magistrate. 

For the foregoing reasons I am of opinion 
that the proceedings of the Magistrate are 
illegal and should be quashed. I am therefore 
under the circumstances compelled to trans- 
mit the record for the consideration and 
order of the High Court. 

Judgment of the High Court. 

Mitter, J, — Taking the facts as disclosed 
by the record, we are of Of>inioa that the 
Judge is quite right, and we accordingly 
set aside the proceedings of the Mngistrate 
as contrary to law. 



The 1 3th May 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwaika- 
nath Mitter, Judges. 

Unlawful Assembly — Affray— Penal Codes, 141. 

Miscellaneous Criminal Case. 

Lokenath Kar aud othero. Petitioners, 

Haboo Juggut Chunder Banerjee for the 
Petitioners. 

There is no ground for the distinction between an 
unlainrfal assembly 86 a premeditated act and an affray 
as a sudden one; for, according to a. 141 of the Penal 



Code, an assembly which was not milawfnl when it assem- 
bled may subsequently become an unUwful assembly. 

Bayletfy J, — We are of opinion that this 
application must be rejected. 

An attempt has been made to draw a 
distinction between an unlawful assembly as 
a premeditated act and an affray as a sudden 
one, and to bring this case under the latter 
offence. We think this contention is not 
supported by the law. Referring to Sec- 
tion 141 of the Penal Code, we ffnd that an 
assembly which was not unlawful when it 
assembled, may subsequently become an un- 
lawful assembly ; and we think that, under all 
the circumstances, there is no ground to inter- 
fere under Section 405. We also think that 
the punishment awarded is proper, and we 
decline to interfere in that respect. 

The application is rejected. 



The 13th May 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 

Code of Criminal Procedure s. 282 — Enquiry 
(kind of to be held J — Evidence — Cross^Ex' 
amination. 

Reference to the High Court under Sec- 
Hon 434 of the Code of Criminal Proce- 
dure by the Officiating Sessions Judge 
of Mymensingh. 

Noor Mahomed 
versus 
Nil Rutun Bagchee. 

The kind of enquiry required to be held by a Magis- 
trate in cases under s. 282 Code of Criminal Pn>- 
cedure, is a full judicial enquiry, evidence being taken 
in the presence of the parties charged and opportunity 
given for the cross-examination uf witnesses. 

Reference, — Two petitioners appeared be- 
fore the Magistrate praying for proceedings 
under Section 282 Code of Criminal Proce- 
dure agaiust a third party. The Ma<ristrate 
examined the petitioners and summoned the 
party complained against. 

On his appearance, without taking any 
evidence in his presence and giving him an 
opportunity of cross-examining the peti- 
tioners, depending upon tl>e statements of the' 
latter and certain personal knowledge he 
himself possessed, the Magistrate passed 
orders binding the party complained against 
to keep the peace./ 
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In explanation the Magistrate admits that, 
when passing orders, the Full Bench Decision 
of the Hon'ble Court (W. R. Vol. XII. Cri- 
minal Ruling, page 60) was not before him, 
and that his procedure . might have been 
different if it had been, but does not consider 
his order was illegal or improper and con- 
siders that therefore his proceedings would 
only have been irregular if he had refused to 
allow the defendant to cross-examine, which 
he did not do, as the said defendant made no 
application. 

The Magistrate nlso thinks (para. 4 of his 
letter) that a distinction* should be made where 
the execution of personal recognizances is 
required as distinguished from cases where the 
party might be called on to provide sureties. 

The Magistrate loses sight of the fact that 
in both cases the principle is the same, the 
pith of the matter being that there should 
be a Judicial enquiry as to whether there 
was reasonable ground for belief that the 
defendant was likely to commit a breach of 
the peace. The Hon*ble Court will observe 
that the explanation of the Magistrate in re- 
spect of the want of opportunity afforded for 
cross-examination is limited to the petitioners, 
but nothing is said as to the non-summon- 
ing of witnesses and the consequent loss 
suffered by the defendant in not being 
allowed to cross-examine the witnesses offered 
on behalf of the petitioners. 

I submit to the Court that the kind of en- 
quiry held by the Magistrate fell short of 
what the law requires and what the Hon'ble 
Court has held to be necessary, namely, a full 
judicial enquiry as in other cases, evidence 
Ijeing taken in the presence of the parties 
charged and opportunity given for cross- 
exmination of witnesses. 

I, therefore, submit that the order of the 
Magistrate in this case should be quashed. 
Judgment of the High Court, 

Bayley, J. — We concur in the view taken 
by the Judge, and think that the order of 
the Magistrate should be quashed and the 
case re-tried with reference to the Full Bench 
decision referred to in the letter to this Court 



The 15th May 1872. 

Present : 

The Hou'ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 

Registration — Warrant-^ Imprisowneut C Simple 
or Rigorous J Act I of 1868 s, 2 cL 18— 
Act Vlllof 1871 «. 80. 

Miscellaneous Criminal Case No. 70 of 1872. 



The Legal Remembrancer on behalf of 
Government, Petitioner, 

versus 

Radhoo Chum Ash {Prisoner, Opposite 
Party). 

Held that under Act I of 1868 s. 2 cl. 18, the Sessions 
Judge should have specified in his warrant whether the 
imprisonment awarded to a person convicted under 
8, 80 Act VIII of 1871 should be simple or rigorous, 
but that, as he had omitted this at the proper time, 
simple imprisonment should now be set forth in the 
sentence and warrant 

Bayley, •/. — This is a motion on the part 
of Government to the effect that the Sessions 
Judge of Sylhet should, with reference to 
Section 384 of Act VIII of 1869, have 
specified in his warrant whether the impri- 
sonment awarded to a prisoner convicted 
under Section 80 Act VIII of 1871 should 
be simple or rigorous. The Sessions Judge 
has refused to do this, been use he says the 
Registration Law is silent as to the nature 
of the imprisonment. But Clause 18, Sec- 
tion 2, Act I of 1868, says : "In this Act 
"and in all Acts made by the Governor- 
" General of India in Council, after this Act 
" shall have come into operation, unless there 
" be something repugnant in the subject or 
** context — * Imprisonment ' shall mean im- 
" prisonment of either description as defined 
" in the Indian Penal Code," and thus the 
imprisonment under Section 80 Act VIII 
of 1871 must be imprisonment simple or 
rigorous. 

The Judge should have therefore, in this 
view of law, determined whether the impri- 
sonment was to be simple or rigorous ; and 
should have made his sentence and warrant 
accordingly. But as the Judge omitted this 
at the proper time, we think that simple 
imprisonment should now be set forth in the 
sentence and warrant, and under the powers 
vested in us under Section 404, we desire 
that the Judge act as above. 



The 15th May 1872. 

Present : 

The Hon'ble H. V. Bnyley and Dwnrkn- 
nath Mitter, Judges. 

Power of High Court— Code of Criminal 
Procedure s. 404 — Evidence of Accomplices — 
Admissibility — Credibility, 

Criminal Miscellaneoos Case Na 16 of 1872. 
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The Government of Bengal, Petitioner^ 

versus 

Eazimuddin, Opposite Party. 

Baboo Jugdanund Mookerjee for the 

Petitioner. 

Baboo Omesh Chunder Banetjee for the 
Opposite party. 

Where although the Judge thought that the evidence 
of two witnesses was inadmissible against the prisoner 
as being the evidence of accomplices, yet he did not 
think the evidence in the case legally sufficient to 
justify the conviction of the prisoner, the High Ourt 
declined to interfere under s. 404 Code of Criminal 
Procedure, considering that the question of admissibi- 
lity was a quite different matter from that of credibility. 

Bayley^ J. — In this case we see no reason 
to interfere under the extraordinary powera 
vested in us under Section 404. 

Substantially the decision of the Sessions 
Judge is that, looking to the independent 
evidence in the case irrespective of the evi- 
dence of the two persons previously convict- 
ed, he did not think the evidence legally 
sufficient to justify the conviction of the 
prisoner. It is true the Judge says that the 
evidence of those two persons is iuadmis- 
sible as that of accomplices against the pri- 
soner in this case, and were it necessary 
for us to go into the question as to whether 
those two persons were competent witnesses 
in the case, probably we would have thuught 
that they were. But the question of credi- 
bility due to the evidence of those two 
witnesses is a quite different matter in a 
motion under Section 404 ; and its the Judge 
is of opinion that the evidence on the recoid 
is not sufficient to convict the prisoner and 
has therefore acquitted him, we see no 
reason to interfere with that order under the 
extraordinary powers of i*e vision given us 
by Section 404. 

We accordingly reject the application. 



The 18th May 1872. 
Present : 

The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 
Procedure^ Land Dispute. 
Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Proce- 
dure by the Sessions Judge o/24-Ptfr- 
gunnahs, 

Mukhoda Dossee, Appellant. 

Baboo Bhowanee Churn Dutt for 

Appellant. 

A Magistrate is bound, before attaching the property in 
dispute, to take evidence for the purpose of ascertaining 



who was in actual possession of the subject of dis- 
pute, and to record his grounds for being satisfied that a 
breach of the peace was likely to occur. 

Reference. — I consider that the Canton- 
ment Magistrate's proceedings should be set 
aside, because he has attached the premises 
in dispute without having taken the trouble to 
ascertain who was in possession of the sub- 
ject of dispute. In his explanation the 
Cantonment Magistrate refers me to a theft 
case. That case does not help me. In it 
Chundermonee Dossee charged Bidhoomonee 
Dossee and Banee Bhuttacharj with crimi-< 
nal misappropriation of some bricks from her 
court-yard. The Magistrate dismissed that 
case with the I'emark that it was one for the 
Civil and not for a Criminal Court. On the 
same date he instituted the present proceed- 
ings. His order contains no grounds for his 
being satisfied that a breach of the peace 
was likely to occur, and the order and the 
proceedings consequent thereon appear to me 
Lll-considei*ed and fit to be quashed. 

The subject of dispute appears to be the 
possession of some loose bricks. Trifling as 
the value of the property is, ihe pleader for 
the petitioner urges that his client is by the 
Magistrate's order unjustly driven to the 
Civil Court, whereas, if he had made proper 
enquiries, he would have found that posses- 
sion was with the petitioner. And as I con- 
sider that the Magistrate's order has the 
efiect represented and complained of, and that 
it was passed irregulai'ly and on insufficient 
grounds, I refer the case for the Court's 
consideration with the suggestion that the 
order should be quashed. 

Judgment of the High Court. 

Bayley, J. — 'We concur in the view taken 
by the Sessions Judge. 

It was the duty of the Magistrate to take 
evidence and fully to enquire into the fact of 
actual possession and to decide the case upon 
a finding on that fact. It has also to be seen 
under Section 318 whether on the evidence 
there is any likelihood of a breach of the 
peace. This was not done by the Magis- 
frate. Further, it is not clearly shown that 
the property was immovable. On the con- 
trary, it appears from the Sessions Judge's 
letter that the property was loose bi'icks and 
therefore movable property. 

We concur in the Sessions Judge's view 
that the proceedings of the Magistrate should 
be quashed, and they are quashed accord- 
ingly. 
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The 20th May 1872. 

Present : 

The Hou'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges, 

Code of Criminal Procedure s, 131 — Claim to 
Property under Seizure — Summoning of Wit' 
nesses (named hy claimant J. 

Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Bhaugulpore, 

Sookhan Sahoo, Petitioner^ 



Government, Opposite Party, 

Petitioner was charged with the theft of certain money 
found in his house and acquitted. Proclamation having 
been made for claimants to come in and claim the pro- 

Eerty, no one appeared, whereupon petitioner preferred 
is claim and asked the Assistant Magistrate U> summon 
certain witnesses, but the Assistant Magistrate refused 
to do 80 and disallowed his claim, the Magistrate on 
appeal declining to interfere. On reference by the Judge 
the High Court held that the Assistant Magistrate was 
bound to summon the witnesses named by the petitioner, 
set aside that officer's order, and directed him to dispose 
of the case after taking due steps for securing the at- 
tendimce of the witnesses in question. 

An information of the theft of certain 
property and money was lodged witli the 
Police at Begoosurai hut against no hody hy 
name. 

On a search by the PoUcp, a sum of money 
amounting to Rs. 408-8 was found in the 
house of the petitioner. 

The Police forwarded the money to the 
Deputy Magistrate of Begoosurai and the 
petitioner was charged with theft ; but the 
charge not being proved iigainst him, he was 
acquitted. 

He then applied on the 21st July 1871 to 
the Deputy Magistrate for a refund of the 
money. Upon this he ordered a proclama* 
tion to be issued under Section 131 Code of 
Criminal Procedure. From this order the 
petitioner appealed to the Sessions Judge, 
who dismissed the appeal on the 9th Decem- 
ber 1871. Nobody coming forward to claim 
the money within the prescribed time, the 
petitioner again applied on the 26th January 
1872 for the money, and the Assistant Magis- 
trate called upon him under Section 132 
Code of Criminal Procedure to show that the 
money had been legally acquired by him. 
The deposition of the petitioner and his wit- 
nesses was taken, and the petitioner applied 
to the Assistant Magistrato on the 16th 
February 1872 to summon certain Muhajuns, 



who would not attend Court upon his request, 
to produce their books by which he could 
conclusively prove that the money had been 
legally acquired by him. The Assistant 
Magistrato rejected this application. 

From this order of rejection the petitioner 
appealed to the Magistrato of Monghyr on 
the 17th February 1872. The Magistrato 
dismissed the appeal on the 2nd March 1872. 

On the 19th February 1872, while the 
appeal was pending, the Assistent Magistrato 
ordered that the application of the petitioner 
for a refund of the money be rejected. 
The Assistant Magistrate's order was as 
follows :— 

" Sukhan Sahoo petitioner, present in Court, 
says he has not been able to bring the evi- 
dence he said he would bring. Such heing 
the case, he has not proved his claim and his 
petition is dismissed." 

The Magistrato dismissed the appeal on 
the 2nd March 1872. His order was us 
follows : — 

" In a case in which certain property had 
been forwarded to the Sub-divisional officer 
at Begoosurai under Section 130 Code of 
Criminal Procedure, and proclamation had 
been issued under Section 131 following, 
applicant, the party from whose possession 
the property had been originally obtained, 
sought to estoblish his claim thereto. The 
proceedings were, it may be presumed, such 
as, although not clearly detailed, are assumed 
to be held under Section 132. In course of 
these proceedings, petitioner applied to the 
Assistant Magistrato to serve summons upon 
certain persons whose evidence was neces- 
sary for him to prove his claim but who 
declined to attend Court upon his request. 
This application of petitioner was rejected, 
and he therefore now applies to this office 
concluding with the prayer that after peru- 
sal of the proceedings, &c., the property may 
be restored to him. The case is somewhat 
peculiar. As regards the refusal of the 
Assistant Magistrato to summon witnesses^ 
I think the course followed, although likely 
enough to be attended with hardship, was 
correct, as I do not see any provision in 
the Code of Criminal Procedure authorizing 
the issue of summons upon witnesses iA such 
a case ; and no officer is required to issue a 
process which the parties requisitioned are 
not bound to obey. As to the general ques- 
tion of the restoration of the property to 
petitioner, I hold that the matter is one over 
which this office can exercise no interference. 
I consider that the most doubtful step in 
the prooeedmgs was the first one, v»., the 

2— A 
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declaratioD (by issue of proclamation) that the 
property, obtained as it had been by tlie 
Police in this particular case, was to be dealt 
with as * suspected property' under the pro- 
visions of Section 130 ; but against such 
order an appeal was preferred (under what- 
ever procedure I cannot understand) to the 
Sessions Judge, by whom however no inter- 
ference with the order was exercised. At 
the present moment it is obvious that peti- 
tioner has failed to prove to (he Assistant 
Magistrate under Section 132 that the pro- 
perty was legally acquired by him, and no 
order can be made by this office in the matter. 
Application rejected.'' 

The Sessions Judge recommended that the 
orders of the Lower Courts should be re- 
versed upon the following grounds : — 

'' I consider the Assistant Magistrate's 
order dated the 16th February 1872 was 
wrong in not summoning the witnesses and 
giving the petitioner every opportunity of 
proving that the money had been honestly 
come by. Without such evidence his order 
refusing the refund of the money was made 
on insufficient grounds. I consider the 
Magistrate was wrong 1st in holding that he 
had no power to interfere. The petitioner 
had been tried, the trial was concluded, the 
order for the disposal of the property, as far 
as petitioner was concerned, had been passed, 
and the Magistrate as the Appellate authority 
bad the power under Section 132 B Act 
Vm of 1869 to modify, alter, or annul 
that order. I also hold the Magistrate was 
wrong in saying that the Criminal Court 
has no power to summon witnesses in mis- 
cellaneous enquiries of this sort. If the 
Act, as it does, empowers the Criminal 
Court to try claims under Sections 130 
and 131 Act VIII of 1869, it gives him at 
the same time authority to summon witnesses. 
The enquiry under Section 131 Act VIII 
of 1869 is a Miscellaneous Criminal Case 
to which the procedure of the Code of 
Criminal Procedure may, under Section 444 
Criminal Procedure Code, be applied. The 
case appears to be a hard one. It is not 
apparent what was petitioner's connection 
with the Factory from which the money 
was stolen, but the question was whether he 
stole it or not. He was tried on this charge 
(the Factory prosecuting) and was acquitted. 
Though the suspicion was that he had 
stolen from the Factory and no where else, 
yet, on the case being dismissed, other claim- 
ants were invited under Section 130 Act 
VIII of 1869, to appear and claim the pro- 
perty ; and when none appear, the petitioner 



prefers his claim and attempts to prove it ; 
the Assistant Magistrate refuses to summon 
his witnesses and disallows his claim, and the 
Magistrate, when appealed to, refuses to inter- 
fere. I question the Assistant Magistrate's 
right in the first instance to retain the pro- 
perty after petitioner's acquittal ; but having 
retained it on suspicion and having had re- 
course to Section 132, he is bound to assist 
petitioner by summoning the evidence he has 
cited to prove that the money was legally 
acquired by him." 

The judgment of the High Court tpas 
delivered by — 

Bayley^ J, — We think the Sessions Judge 
is right in holding that the Assistant Mi^is- 
trate was bound to summon the witnesses 
named by the petitioner. 

The order of the Assistant Magistrate 
refusing the petitioner's application is there- 
fore set aside, and that officer is hereby 
directed to dispose of the case after taking 
due steps for securing the attendance of the 
witnesses above referred to according to law. 



The 29th May 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarkanath 

Mitter, Judges, 

Code of Criminal Procedure s. 270— Award of 
Compensation—Theft or Robbery— Crimind 
Force, 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Magistrate of Back- 
er gunge, 

Gunamanee 

versus 
Haree Datta. 

An award of compensation under s. 270 Code of Cri- 
minal Procedure was set aside as ill^al in a case of 
criminal force and theft or robbery, because the charge 
was in part one of theft or robbery, which did not come 
under Chapter XV, and because criminal force reaUy 
was used to the complainant. 

Reference. — Gunahaneb, the prosecutrix, 
was seen to enter an empty house at 3 or 
4 A. H., under rather suspicious circuin- 
stances, and was brought out from theoce 
by the accused and another, and let go when 
it was discovered that she was a woman. On 
the same day she prosecuted the accused for 
criminal force and for theft or robbery of 
Rs. 2. 

After examining witnesses, the Deputy 
Magistrate dismissed the rase as false and 
frivolous, and awarded the accused Hs. 8 
as compensation under Section 270. 
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It appears to me that the award of com- 
pensatioD is illegal, Ist^ because the 
churge was in part one of theft or robbery 
which does not come under Chapter XV ; 
2nd^ because criminal force really was 
used to the complainant. The house io 
which she was found did not beloog to the 
prisooer and he had no legal right to briog 
her out of it, although his proceedings were 
excusable on account of the suspicious nature 
of complainant's movemetits and of the fre- 
quency of fires in Burrisaol. 

But if accused was to be excused for 
dragging out complainant, the latter was 
surely also to be excused for complaining. 
She really was doiug no harm ; and as she 
felt herself to be innocent and to have been 
rather ignominiously dragged out to the 
public road, it was but natural that she 
should complain. To sum up ; the Deputy 
Magistrate has awarded compensation either 
for a cliarge which though false was not 
frivolous, or he has awarded compensation 
for a charge which, though petty, was true, 
and not, I think, either frivolous or vexa- 
tious. 

I have therefore the honor to recommend 
that the award of compensation should be 
set aside. 

Judgment of the High Court* 
Bayley, J. — We are with the Magistrate 

of opinion that the order for compensation 

in this case should be set aside. 
We set it aside accordingly. 



The 3rd June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Code of Criminal Procedure $, 434— Power of 
High Courts Credibility of Witnesses. 

.Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Sylhet. 

Shaik Oodla and others 

versus 

Barkat and others. 

Section 434 Code o! Criminal Procedure gives the 
High Court no power to interfere in a case where the 
difference of opinion between the Magis^ate and the 
Jad^e is as to the credibility of certain witnesses. The 
Magistrate's order may be an improper one, but it was 
passed upon legally sufficient evidence and cannot be 
termed illegal. 



Glovery J, — The Sessions Judge has refer- 
red the cases of these fifteen persons, who^ 
being punished with a fine of 25 rupees or 
imprisonment in default, had no right of 
appeal, with a view to having the sentence 
passed against them by the Magistrate quashed 
under Section 434 of the Code of Criminal 
Procedure. 

Now this section provides that the Court 
may, on finding any sentence illegal, or any 
proceedings irregular, interfere and quash 
such sentence or proceedings. But in this 
case, the difierence between the Magistrate 
and the Sessions Judge is as to the credibility 
of certain witnesses. The Magistrate believes 
them ; the Judge disbelieves them. There is 
no point of law involved. The Judge does 
not say that the conviction would be bad in 
law, even if the witnesses were believed, but 
that the witnesses were not to be believed. 

Section 434 gives this Court no power to 
interfere in such cases. The Magistrate's 
order may be an improper one, but it was 
passed upon legally sufficient evidence and 
cannot be termed illegal. 

The papers are returned. 



The 3rd June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Weights and Measures — Fraudulently using false 
Instruments for weighing — Penal Code s, 264— 
Evidence of Intention. 

Reference to the High Court under Sec* 
tion 434 of the Code of Criminal Pro* 
cedure by the Sessions Judge of Hast 
Burdwan. 

Government v. Eangalee Muduk and others. 

Intention is an essential part of the offence of fraudu- 
lently using false instruments for weighing ; and in the 
absence of any evidence of such intention in this case, 
the Court quashed the conviction and directed the return 
of the fines. 

Kemp^ J. — "We concur in the view taken 
by the Judge. We do not think that there 
is any evidence of an intention (an essential 
part of the offence) upon the part of the 
accused to fraudulently use false instruments 
for weighing. The scales used in markets in 
the mofussil are of the very rudest con- 
struction, and are seldom equally balanced. 
Such defects are generally visible to a pur- 
chaser, and the scales are made to balance by 
putting some substance, generally a piece of 
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earth or a stone, into the lighter scale. In 
the absence of any evidence of an intention 
to use the scales fraudulently, we quash the 
conviction and direct the return of the fines. 



The 4th June 1872. 

Present : 

The Hon'ble P. B. Kemp and F. A. 
Glover, Judges. 

Abetment of Theft cmd Amendment of Charge — 
New Trial — Jurisdiction — Hur t— Extortion — 
Penal Code as, 323, 327, and 384— Cocfe of 
Criminal Procedure ss, 404 and 426. 

Criminal Miscellaneous Cases Nos. 87 and 
88 of 1872. 

Tarinoe Prosaud Baneijee and another. 
Petitioners, 

Baboo Door g a Mohun Dass for the 
Petitioners. 

The carr^g off of certain buffaloes belonging to 
the complainant by order of the accused, and the reten- 
tion of them in the custody of the latter s servant, were 
held to amount to an abetment of theft as defined in the 
Penal Code. 

The objection that the Sessions Judge was not justified 
in amending the charge after the case had been decided, 
but that he should have, if he thought a further charge 
necessary, directed a new trial, was overruled as coming 
clearly within the purview of Section 426 Code of Uri- 
nal Procedure, there being no contention that the accused 
hud been in any way prejudiced, or that the punishment 
awarded for the theft by the Joint Magistrate was more 
than could have been awarded for abetment of that 
offence. 

Where a person scourged another with nettles in order 
to extract property from the sufferer, and the Magistrate 
tried the case as one of hurt (under Seetion 328 Penal 
Code) and extortion ^Section 384), although the accused 
ought to have been charged under Section 327, and tried 
by the Court of Sessions, the High Court declined to 
interfere under Section 404 Code of Criminal Procedure, 
imd direct a new trial, believing that substantial justice 
had been done in the case. 

Glover^ J. — These cases were called up 
under Section 404 Code of Criminal Proce- 
dure, on the petition of Tarinee Prosaud Ba- 
ueijee. 

The prisoner was convicted by the Joint 
Magistrate of Beerbhoom on the 27th Janu- 
ary 1872 : (1) of abetment of theft under 
Sections 379 and 109 Penal Code, and (2) on 
the 31st January 1872 of committing hurt 
(Section 323), and extortion (Section 384). 

The Sessions Judge, on the 26th February 
1 872, confirmed the Joint Mugistrate's orders, 
merely altering the conviction of hurt to 
•abetment of that offence (Sections 323 
and 109). 

Baboo Doorga Mohun Dass contends, with 
reference to the first cnse, that the evidence 



does not support a chnrge of abetment of 
theft. What has been proved, in the opinioa 
of both Courts below, is that certain bufik- 
loes belonging to the complainant were car- 
ried off by order of the accused, Tarinee 
Prosaud, and were retained in the custody of 
his servant 

This would undoubtedly be abetment of 
what is " theft;," as defined in the Penal Code. 
In a very similar case. Queen versus Madaree 
chowkedar,* decided by three Judges, it was 
held that a third party taking away a cow 
from its owner without consent for the pur- 
pose of liquidating that owner's debt, whs 
guilty of theft ; and it follows that the person 
ordering such taking would be guilty of abet- 
ment of theft There seems to be no error 
of law in the Sessions Judge's proceedings 
that wonld warrant this Court's interference 
under Section 404 of the Procedure Code. 

In the other case it is objected, ^rst^ th»it 
the Sessions Judge was not justisfied in amend- 
ing the chnrge after the case had been de- 
cided. He should, if he thought a further 
charge necessary, have directed a new trial. 
And, secondly, that the evidence, if it proved 
anything at all, proved an offence coming 
under Section 327 of the Penal Code, an 
offence triable by the Court of Sessions and 
not by the Magistrate, and that the latter, 
therefore, had no jurisdiction. 

The first objection seems to come clearly 
within the purview of Section 426 of the 
Procedure Code, which niles that no finding 
of a Court of competent jurisdiction shall be 
reversed or altered on revision on account of 
any error or defect in the charge, &c., unless 
the accused person has been awarded more 
punishment than could have been given for 
the offence of which he ought to have been 
found guilty, or uuless the accused hns beeu 
prejudiced. Now, it is not contended that 
he has been in any way prejudiced, and the 
punishment awarded for the theft by the 
Joint Magistrate is not more than could have 
been awarded for abetment of that offence. 
The accused had a fair trial, and no harm 
has been done him by the Magistrate's error. 

With regard to the 2nd objection, it is 
argued that where a particular Section of 
the law provides for the offence committed, it 
is illegal to break up the offenc**, as it were, 
into two separate parts to which other Sec- 
tions of the Coiie will apoly, and so change 
the jurisdiction. Thst the offence which Uie 
Lower Courts held to be proved is torture, by 

♦ 8 W. R., Criminal Rulings* 2. 
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means of stingiDg nettles, the effect of which 
was to extort property, viz., Rs. 6 and a cow 
from the sufferer, which would properly 
come under Section 327 Penal Code, aud 
that the Magistrate could not make it up of 
the two separate offences of causing hurt and 
extortion, the less so as Section 383 only 
contemplates the fear of injury, whereas in 
this case the injury, viz,, scourging with 
nettles, was completed. 

There can be no doubt, we think, looking 
to the evidence and to the findings thereon, 
that the accused ought to have been charged 
under Section 327 Penal Code, and to have 
been tried by the Court of Session (vide 
Schedule C. Cr. P.). The question is, 
whether we ought to interfere under Section 
404 of the Procedure Code, and direct a 
new trial. The objection was never taken 
in the Court below, and there is no question 
that the accused has had in every respect a 
fair trial. It is urged that he has been pre- 
judiced, inasmuch as if the case had been 
tried by the Court of Sessions and the ac- 
cused had been convicted, he would have 
had an appeal on the facts to this Court. 
No doubt this would have been so ; but are 
we to say that in our judgment the accused 
has been prejudiced by the mistake ? He 
has had two trials, the Appellate Court being 
presided over by a particularly careful and 
experienced Judge, and we ought not to 
assume that, in the event of this Judge com- 
mitting the accused on trial at the Sessions, 
this Court would on appeal acquit him on 
the evidence. This Court has declined to 
interfere in similar cases, where, although 
there were technical eiTors in the proceed- 
ings, it was believed that substantial justice 
had been done. We have read the evidence 
in this case in order to assure ourselves of 
tiiis fact, and we see no reason to discredit it. 

We are of opinion that in neither of these 
cases is this Court's interference necessary, 
and we, therefore, reject both applications. 



The 5th June 1872. 

Present : 

The Hon'ble F. A. Glover, Judge. 

Marriage — Wife marrying second time 
(during Husbands Lifetime J, 

Committed hy the Deputy Magistrate and 
tried by the Sessions Judge of Rajshahye 
on a charge of marrying a second time 
during the lifetime of her husband. 



Queen 

versus 

Shookhoo Aurut, Appellant. 

Where a woman was convicted of marrying a second 
time during her first hnsband^s lifetime, the High Coart, 
while thinking it not necessary to reduce the punish- 
ment passed by the Sessions Judge, observed that, taking 
the circumstances of the case into consideration, the 
extreme youth of the accused, and the influence she was 
no doubt subjected to, a nominal punishment would have 
sufficed. 

I HAVE no doubt that the prisoner has been 
rightly convicted. The only possible de- 
fence was that her first husband had not 
been heard offer seven years, although search 
had been made for him. She nltogether 
failed to prove this, and it seems clear from 
the evidence tiiat Panchoo remained in his 
own village after his wife had left him to 
return to her father's house. 

At the same time, taking all the circum- 
stauces of the case into consideration, the 
extreme youth of the accused, and the influ- 
ence she was no doubt subjected to, I should 
have, had the case been tried by me, passed 
a nominal sentence only. I do not, however, 
think it necessary to shorten the term imposed 
by the Sessions Judge, viz., six mouths. 



The 6th June 1 872, 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Fine {Commutation of to Imprisonment) — 
Act XXI II of 1860, s. 3. 

Reference to the High Court, under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure, by the Officiating Magistrate of 
Hooghly. 

In re Sajjewan Mahatoo. 

According to s. 8 Act XXIII of 1860, a fine of Rs. 180 
cannot be commuted to imprison meut for a longer term 
than four months. 

Glover, J.^Br Section 3 Act XXin of 
1860, a fine under 200 rupees is commu table 
to imprisonment for four months. The fine 
in this case was Rs. 180 ; therefore the term 
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of imprisonment cannot be longer than fonr 
months. The Depaiy Magistrate's order is 
modified accordinglj. 



The 6th Jnne 1872. 

The Hou'ble F. B, Kemp and F. A. Glover, 
Judges, 

Aeguiital^Dmhor^e^ Second Trial 

Referemee to the High Courts under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure^ by the Sessions Judg^ of Sylhst, 
Bamjoy Surmah and others, 
versus 
Mirza All. 

Baboo Jugdanund Mookerjeef Junior 

Government Pleader, for Prosecotion. 

The order for the release of the the accused as nirdosh 
(^Itless) was held to be an acqnittal, and not a dis- 
charge, and therefore to have exempted them from a 
second trial for the same offence. 

Glover, J, — Aftbb hearing the Junior 
Grovemment Pleader in support of the Ma- 
gistrate's order, we agree with the Sessions 
Judge in thinking tiiat the accused were 
acquitted by the Deputy Magistrate, and not 
merely discharged. No doubt that officer 
refers to Section 250 of the Criminal Proce- 
dure Code, but it Feems clear that he did so 
under a mistake, for he had previously taken 
the defence of the accused, and had examined 
witnesses in support of it. 

After doing so, he recorded an opinion 
that the accused were to be released as 
"nirdosh," in other words, "guiltless." 

It appears to us that this was a full acquit- 
tal after hearing evidence on both sides, and 
not a simple discharge under Section 250. 

And this being so, the accused ought not 
to have been put upon their trial a second 
time for the same offence. The Magistrate's 
order, directing sudi trial to be held, is 
therefore set aside. 



Hie Tib J«K» 1872, 

Present : 

The Honlde P. B. Kemp and F. A. Qlorer, 
Judges. 

Misokief-^Taking Complainants Crop, 

Reference to the High Court, under Section 
484 of the Code of Criminal Procedure, 
by the Officiating Magistrate of Tip* 
perah, 

Mahomed Foyas, 

versus 

Khan Mahomed. 

A conviction for mischief was qoashed in a case where 
it appeared that the complainant had fonnerhf destroyed 
a crop belonging to the accused, and the latter ,insM. 
of complaining at once, merely hided his tiiae and then 
took the oomplainant'scrop. 

Reference. — ^Thb Deputy Magistrate^ 
Baboo Kalee Prosad Sein^ has convicted 
Khan Mahomed of mischief and sentenced 
him to pay a fine of Rs. 2. 

The mischief which is referred to was the 
taking, as complainant alleged, dishonestly, 
a crop <rf linseed, the right to which wm 
disputed. 

The Deputy Magistrate explains that the 
oomplainant had formerly destroyed a erop 
of the accused's, and that the latter, instead 
of complaining at once^ merely bided bis 
time and then took the complainaaf a linseed 
crop. 

It is the essence of the offence of nds^bief 
that the perpetrator must cause '* the de> 
*^ struction of property or such change ia it 
*' or in its situation, as destroys or dimioishei 
" its value or utility or affects it injuriously." 
To cut a crop that is grown to be cut is not 
to destroy it or afiieot it in the manner de- 
fined above. The taking may cause wroog- 
ful loss to the grower, and if it be dishonest 
a conviction nuty be had for the theft. 
But it cannot be mischief. 

If I believed a conviction for theft would 
be just, I might hesitate to refer this case ; 
but, from the Deputy Magistrate's own ex- 
planation, it is evident that there is a dispute 
as to the title to the land, and that the ac- 
cused had reason for believing that he was 
justified in actiug as he is said to have done. 

Judgment of the High Court. 
Kemp, J.^W^ thiak the 06Eioiatiog 
Magistrate has taken a correct view ef this 
case. The conviction is quaaht^ ai4 (ho 
fine, if paidy amat be relunded. 
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The 3rd June 1872, 

Present : 

The Hon'ble Sir Richard Conch, Kt,^ Chief 
Justice and the Hon'ble W. Ainslie, Judge. 

Code of Criminal Procedure ss. 288 and 318— 
Recognizances (by Manager as well as Pro- 
prietor of Indigo Factory) — Evidence under 
9. 288 (Statements of both parties) — Order 
(under both Sections)--**^ Actual possession'* in 
«. 318 (meaning of J, 

Miscellaneous Criminal Cases Nos. 50 and 
51 of 1872. 

J. D. Sutherland and another, Petitioners, 

versus 

L. Crowdy, Opposite Party. 

Mr. G. C. Paul (Advocate- General) and 
Mr. Walter Sutherland for the Petitioners. 

3fr. J. T. Woodrojffe for the Opposite Party. 

Where the manager of an indigo factory is obliged 
to enter into reco^izances to keep the peace under 
8. 288 Code of Criminal Procedure, there is no reason, 
nor has the Magistrate any authority, to extend the 
order to the proprietor of the factory also. 

The statements made by both the contending parties 
before the Magistrate must be regarded as evidence 
upon ivhich the Magistrate may act under the said 
Section, if he thinks it sufficient, without taking further 
evidence upon the subject. 

There is no reason why the Magistrate, if he is satis- 
fied that the circumstances require it, should not make 
an order under s. 318 as well as under s. 288. 

By actual possession is meant, not possession by put- 
ting up a tent upon the land, nor merely bodily posses- 
sion, but the possession of a master by his servant, or the 
possession of a landlord by his immediate tenant, i. e. 
the person who pays rent to him (not, as in this case, 
the possession of a superior landlo^fd to whom the occu- 
pier of the land did not pay his rent), or the posses- 
sion of the person who has the property in the land by 
the usufructuary. 

Couckf C. J. — In the first of these eases 
an application was made to the Court to set 
aside an order which had heen made hy the 
Magistrate of Monghyr under Section 288 of 
the Code of Criminal Procedure. The order 
waa dated the 6th of February 1872, and 
ordered the applicants Hurda Narain and 
Sutherland to enter into recognizances to 
keep the peace for six months. 

It appeared that Sutherland was the 
manager for Hurda Narain, and it was ob- 
jected that there was no reason for Hurda 
Narain being compelled to enter into recog- 
nizances. Certainly, there does not seem to 
be any reason that the ordei* ehould extend 
to hixn, and we may say at ouce that as 
regards hina it is one which the Magistiate 
was not authorized to make ; and that por- 
tion of it must be set aside. 



We have then to consider the order as it 
applies to Sutherland. It was objected by 
the Advocate-General, who ap^ieared for 
him, that no evidence was taken by the Ma- 
gistrate, and that consequently the order, was 
not authorized by the Code of Criminal 
Procedure, and ought to be set aside. 

Now, the order is stated by the Magistrate 
to be founded upon the statements wLich 
were made before him by Sutherland, the 
petitioner, and by Crowdy, the opposite party, 
both of whom had been summoned to appear 
before bim. These statemeuts must be 
regarded as evidence upon which tiie Magis- 
trate might act if he thought it sufficient. 
They were admissionsi 1 will not call them 
confessions, but admissions made by the 
parties who had been summoned to afipear ; 
and if upon their own statements there 
appeared to be sufficient grounds for the 
order being made, it would be 8upei*fluous for 
the Magistrate to take further evidence upon 
that subject. 

The Magistrate states that his order was 
fomided upon these statements. He says : — 
''It appears to me on review (hat the posi- 
tion of affairs between tbe parties is dis- 
tinctly such as (in the words of Section 
282) would probably occasion a * breach of 
the peace.' Mr. Crowdy has not furnished 
any evidence in support of his account of 
the matter (a point dwelt upon by the 
pleader for the other side); but tbis want is 
supplied by the admission of Mr. Suther- 
land, for be declares that he must have 
the land on which Crowdy 's tent is pitched. 
Instead of having recourse to Jaw to settle 
the dispute, both parties are face to face on 
the ground; and after the statement made 
by Sutherland, be can hardly now plead 
that on his pressing hit claims, Crowdy 
will be likely to yield without recourse to 
force." 

It is not for us, as we often have to state 
in cases of this kind, tooonsider whether the 
Magistrate was right or not in being satis- 
fied with this evidence. Tbe only question 
is, was there before him evidence upon which 
he might be satisfied ? We think that there 
was. If he came to the conclusion, upoa 
the parties being summoned before him and 
making their statements, that it was neces- 
sary for the presarvaiion of the peace t.o 
take a bond from them, he had full authority 
to do so, and there is nothing which would 
authorize or justify this Coui*t in setting 
aside that order. So that, with regard to 
Sutherland, tbe order of the Magistrate will 
remain in force. 
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Tbe second of these cases is also an appli- 
cation on behalf of Sutherland to set aside an 
order of the same Magistrate, dated the 15th 
of February, and made uuder Section 318 of 
the .Criminal Procedure Code ; and it was 
objected by the Advocate-General first, that 
it was improper that an order should be 
made under this Section as well as an order 
under Sectiou 288. 

With regard to this objection, I see no 
reason that, if the Magistrate is satisfied that 
the circumstances require it, he should not 
make an order under both Sections. There 
may be cases in which it would be necessary 
to do so. In this case, if the Magistrate 
thought that the circumstances required it, 
he was justified in doing it. 

But the principal question which was dis- 
cussed was, whether the decision of the Magis- 
trate that the possession of one of tbe plots, 
namely, the plot marked C on the plan, the 
principal one in dispute, was to remain with 
Crowdy, was one which could in point of law be 
supported, or whether the facts were not 
such that the Magistrate had exceeded his 
power, or made an error for which this Court 
ought to set aside his order ? 

Now, the circumstances with regard to the 
land, the possession of which is in dispute, 
and which dispute was considered by the 
Magistrate to be likely to lead to a breach of 
the peace, are stated in his finding, which 
we must take to be correct, and which ap- 
pears to be supported by the eyidence before 
him. The principal plot of land, C, is said 
to have been up to the present time, or, 
rather, when this matter was before the 
Magistrate, cultivated by Poocha Roy, an 
Islampore ryot, whose evidence was taken 
in the case, and he stated that " the land 
where Crowdy 's tent is now standing is 
mine. It is three bigahs in four plots ;*' and 
after giving the boundaries, he said, '* I have 
had this land from my father's time, 25 
years ago. I pay rent since 1274 to Ram 
Churn Bhuggut and Jolab Bhuggut, Kut- 
kinadars of Islampore. Before 1274 I 
paid to Munjhoul Kotee ;*' and then he gave 
other particulars as to his getting receipts 
for the rent, which are not material. The 
other plots, A and B, appear by the eyidence 
to have been taken possession of by Crowdy 
shortly before the matter came before the 
Magistrate for decision, under sub-leases 
from ryots of Kumalpore, the sub-lease of 
A being made on the 27th of January, and 
the sub-lease of B on the 29th of January. 
The Magistrate has found, and I think cor- 
rectly, that the mere putting* up a tent by 



Crowdy on the land, which was what he 
was shown to have done, was not a possession 
within Section 318 : he says that the pos- 
session most be substantial and practical ; 
but then he holds, upon the evidence, that, 
as to /I and B^ Crowdy was in possession, 
having obtained the sub-leases from the 
ryots and having taken possession under 
them, although a very short time before the 
matter came before him for decision. 

With regard to the plot C7, which is, as 
I understand, the piece of la^d really in dis- 
pute between the parties, the Magistrate 
says that he accepts the account which was 
given by Poocha Roy as being the correct 
facts of the case, and upon that he considered 
that Crowdy was in possession ; and made 
an order that he should be retained in it. 

Now, there appear to have been several 
decisions of this Court which it is necessary 
to notice. In the 5th Weekly Reporter, 
page 14, Criminal Rulings, a question of this 
kind came before a Court composed of three 
Judges, and Mr. Justice Phear said (Mr. 
Justice Glover having previously given his 
judgment): " Had it not been for the strongly 
expressed opinion of Mr. Justice Glover, 
I certainly should have been disposed to 
think that the possession of land, &c., 
contemplated in Sectiou 318 of the Criminal 
Procedure Code was (as the Section itself 
expresses it) * actual' possession, and not 
constructive possession by the receipt of 
rents. It seems to me that the breach of the 
peace intended to be anticipated is something 
in the way of a pei-sonal strugi^le for the 
actual enjoyment of the immoveable proper- 
ty described, and had I been unassisted I 
should have considered that the primary 
sense of the words employed supported that 
view and no other." But the learned Judge, 
in the following paragraph, says, that what- 
ever might be the conclusion to which fur- 
ther and mature consideration might lead him 
on this point, he thinks the Magistrate had 
no jurisdiction to enquire into the matter of 
possession at all unless he was first satisfied 
that a breach of the peace was actually likely 
to occur in reference thereto : and the case 
was decided upon that point. This opinion 
that the Section must mean actual possession 
and not constructive possession, was there- 
fore not necessary for the decision of the 
case, and it appears to me, from the learned 
Judge's own words, to have been one which 
he thought might be altered by further and 
mature consideration. It was also opposed 
to the opinion of Mr. Justice Glover in the 
same case. 
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Now, when we look at the terms of Sec- 
tion 318, it appears that actaal possession 
there was not so much intended to mean 
manual possession, or, as Mr. Justice Phear 
seems to consider, as excluding a possession 
by the receipt of rent, but rather seems to 
have been used as distinguished from the 
right of possession. The Magistrate is to 
see who is the party in actual possession of 
the subject in dispute as distinguished from 
the person in whom the property or the 
right to recover possession may be. 

The question is, what is to be considered 
as meant in this Section by possession ? I 
think that it cannot mean only actual or 
bodily possession. There may be cases in 
which a person would properly be said to be 
in possession, although there was no bodily 
possession by him. There is the case of a 
eervimt being in possession, and it may be 
said that when the servant is in possession it 
is the possession of the master. So also, if 
an occupier is paying rent, that is the posses- 
sion of the landlord to whom he pays the 
rent. For some purposes, the occupier has 
a possession ; he has a possession which 
would enable him to bring a suit against a 
person who wrongfully disturbed him in his 
occupation ; but, still, his possession is the 
possession of him by whose permission, either 
given by a lease or any other mode of letting, 
he holds the land and to whom he pays the 
rent. 

And this view of what is meant by pos- 
session and the construction to be put upon it 
in this Section, is supported by a passage in 
Domat's Civil Law where possession is treated 
of; it is in Section 2122, and there, after 
quoting several authorities from the Insti- 
tutes, the author says, " From all which it 
is necessary to conclude that the true pos- 
session is, properly speaking, only that of 
the master ; and that, although others be- 
sides the master may have a right to detain 
the thing, such as the tenant, the farmer, 
the usufructuary, who having a right to 
enjoy ought by consequence to have the 
detention of the thing ; which in them is 
only a borrowed possession, or rather the 
master's own possession who possesses 
through them, because the right of posses- 
sion cannot be separated from the property." 
Here are three classes — the tenant, the farmer, 
and the usufructuary. Although they have 
what the author calls a borrowed possession, 
it is rather the possession of the master than 
their own ; and it appears to me that the 
proper construction of this Section is, that 
by actual possession is meant the possession 



of a master by his servant, the possession of 
a landlord by his immediate tenant, the person 
who pays rents to him, the possession of the 
person who has the property in the land by 
the usufructuary. These cases appear to me 
to come fairly within the meaning of the 
word possession in this Section ; and, with 
every respect to the opinion of Mr. Justice 
Phear, it appears to me that this is the 
construction which should be put upon it 
rather than to limit it to cases of bodily 
possession. 

Then to apply it to the present case, Mr. 
Crowdy was not in that possession : accord- 
ing to the evidence on which the Magistrate 
founded his decision, the immediate landlords 
of Poocha Roy, the persons to whom he paid 
the rent, were the two persons whom he 
named. Crowdy appears to have been a 
superior landlord to them, but that would not 
come within the meaning of the Section, and 
Crowdy could not be considered to be in 
possession of this land by reason of the pos- 
session of Poocha Roy, the occupier : nor 
was he in possession, as the Magistrate has 
properly found, by reason of his having put 
up the tent upon the land. J think the 
Magistrate was wrong in point of law in 
deciding that Crowdy was in possession and 
ordering him to be retained in it. 

But another objection was taken, namely, 
that there had not been such a proceeding 
recorded stating the grounds upon which the 
Magistrate was satisfied that there was a 
dispute likely to induce a breach of the peace 
as would render his proceedings legal. That 
a compliance with the provisions of Section 
318 is requisite, and that an omission on the 
part of the Magistrate to record a proceeding 
such as is required by that Section renders 
the proceedings illegal, was decided in IV 
Weekly Reporter page 26. On this point 
we have in the same case in the 5th Weekly 
Reporter the judgment of Mr. Justice Phear. 
After the passage which I before quoted in 
which he states that he thought the Magis- 
trate had no jurisdiction to enquire into the 
matter of possession at all, unless he was 
first satisfied that a breach of the peace wa? 
actually likely to occur in reference theretf), 
he says, "It necessarily follows that he must 
adjudicate definitely upon this point, and 
the Legislature also adds that he must 
record his reasons for being so satisfied. 
In this case he does not appear to have 
done either of these things." 

In another case in the IX Weekly Reporter, 
page 64, Criminal Rulings, the same learned 
Judge says: — "I take the opportunity of 
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adding tlxnt eveo if Ui^e had been a proceed- 
ing in this casie, and assuming that it was 
confined to the statement bj the Magistrate 
that he had been directed by the Judge to 
hold the investigation, it would not be 
sufficient to satisfy the requirements of 
Section .318, for it is necessary that the 
Magistrate himself should enquire into the 
likelihood of a breach of the peace hap- 
pening, and should come |to a judicial de- 
cision upon it. It is that judicial decision 
which is the foundation of the subsequent 
investigation, and without it the investi- 
gation is void and inoperative." The 
words of the Section being that, when the 
Magistrate shall be satisfied (hat a dispute 
likely to induce a breach of the peace exists, 
he shall record a proceeding stating the 

5 rounds of his being so satisfied, the learned 
udge says, in the first case, that the Ma- 
gistrate must adjudicate upon the matter, and 
then he seems to have gone a step fur (her 
and speaks of a judicial decision whence it 
has been inferred that the Magistrate must 
take evidence and proceed in the same way 
as in an ordinary judicial enquiry. 

Now, I must say that I am unable to agree 
in this view of the requirements of Section 
3 J 8. All that it requires, in my opinion, is 
that the Magistrate is to be satisfied that a 
dispute exists, and he is to record the grounds 
of his being so satisfied. There is nothing 
which defines upon what grounds he shall 
be satisfied or limits him to being satisfied 
by evidence taken before him. It is pro- 
perly provided that he shall state the grounds 
of his being satisfied in order that the re- 
vising Court may be able to see that he has 
not arbitrarily instituted proceedings of this 
kind. But that is all that is required ; and 
in this case the Magistrate has stated that 
the ground of his proceeding was the office 
memorandum which had been previously re- 
corded and which is in these terras: — "Where- 
as in the case of Government, first party, and 
Baboo Hurda Narain and Mr. Sutherland, 
second party, and Mr. Crowdy, thiid party, 
recognizances and security have been taken 
under Section 282 Act XXV of 1861, by 
reason of there being a probability of a 
breach of the pcac<», and in those proceed- 
ings it became apparent that a likelihood 
of a breach of the peace arises from this 
cause, that within the boundaries of the 
land which Mr. Sutherland alleges that he 
holds under a mocurruree lease from Hurda 
Narain, as a part of raouzah Kumalpore, 
there are three plots as described below 
which Mr. Crowdy states to be held by 



himself of Pasee Mahra. Since it is evi^at 
that if an enquiry as to these lands be held 
under Section 318, the danger of a dispute 
may be avoided ; and as there is a fear that 
notwithstanding the taking of recognizances 
and security from each party, yet, on ac- 
count of the quarrd, an affray may occur : 
therefore by this proceeding an enquiry 
under Section 318 is originated and notice 
is to be served on Mr. Crowdy of the 
Majhale factory and Baboo Hurda Narain 
and Mr. Sutherland, his mauagei*, calling 
upon them to appear on the 15th February 
1 872 at Begoo Serai, in person or by Mookh- 
tear, with their proofs, and to file written 
statements respecting the property in dis- 
pute." 

There is here a formal statement by the 
Magistrate of the grounds upon which he 
was satisfied that a breach of the peace was 
likely to be committed, and I do not think 
any one would say that he was not justified 
in coming to that conclusion. The facts were 
such as might fairly lead him to think that 
a breach of the peace was likely to ensue ; 
and being so satisfied, and having, recorded 
the grounds thereof, he had jurisdiction to 
proceed in the matter. That objection to his 
proceedings therefore, in my opinion, fails. 
The grounds upon which it was sought to 
set aside this order, as regards the whole of 
it, fail ; but for the reason tltat the Magistrate 
has taken upon himself erroneously to find 
that Oowdy was jn possession, the order, so 
far as it relates to the piece of land (7, mast 
be set aside. 

As to costs, we think that each party 
should pay his own. 



The 8th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Trespass — Duty of Magistrate. 
Criminal MisceUaneous Case No. 1 19 of 1872. 

Gungaram Malee, Petitioner. 

Baboo Ohhoy Churn Bose for the Petitioaer. 

A charge of trespass involves an offence under the 
Penal Code which a Magistrate is -bound to enquire into 
by taking evidence and deciding the ease according to 
law. 

Kempy J. — This Is an application on the 
part of Gungaram Malee. The petitioner 
presented a petition to the Cantonment 
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Magistrate of Barrackpore stating that the 
defendaDts had committed trespass on the 
garden of his master, Rujah Komal Kislien 
Bahadoor. Upon this the Magistrate, after 
apparentlj taking the deposition of Gunga- 
ram, recorded an order that he would go 
to the spot and then pass proper orders. 
The order ultimately passed by the Canton- 
ment Magistrate was '* that he had seen 
the spot ; that the case had been exag- 
gerated ; that the Rajah's people were in 
the wrong ; that they had dug a large por- 
tion of the bank formed in the Khurda khal 
for the purpose of making bricks, and have 
done damage to the hhal ; that the Rajah's 
right was disputed, and that the case was 
under enquiry ; that the Rajah's people 
should not have again tried to take posses- 
sion of the khal ; that this was no case for 
a Criminal Court, and it was therefore dis- 
missed." It does not appear to us that the 
complaint made by the Malee has reference to 
the khal^ the complaint is that the defendants 
trespassed on his master's garden, and his 
petition and deposition make out tLprimd facte 
case, into wjiich the Magistrate was bound 
to enquire. The act complained of amounts 
to an offence under the Penal Code, and there- 
fore it was the duty of the Magistrate to pro- 
ceed independent of the fact of any dispute 
with reference to the khal being pending in 
any other Court The charge as laid is one of 
trespass ; it involves an offence under the 
Penal Code, and the Magistrate was, we think, 
bound to enquire into the charge, to take 
evidence, and after taking evidence to decide 
the case according to law. We therefore 
direct him to take up the case and to decide it. 



The 11th June 1872. 
Preient : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

False Evidence — Jurisdiction — Power of Com^ 
mitment — Appellate Court — Evidence — Benefit 
of Doubt to Prisoner, 

The Queen versus Ramlochun Singh 
and au other, Appellants. 

Committed by the Magistrate and tried by 
the Sessions Judge of Tirhoot on a 
charge of intentionally giving false 
evidence in a judicial proceeding. 

Baboo Nilmadhub Bose for Appellants. 

The Magistrate before whom the ofifence of intention- 
ally giving false evidenoe in a judicial proceeding is 
committed, may himself try and commit the persons so 
offending. 



Per Glover, J.— It is a mistaken' view of the law to 
suppose that prisoners in appeal ought to have the benefit 
of any doubt with reference to any portion of the evidence. 
The doubt shown must be of the strongest kind before 
the Appellate Ourt should be justified m interfering. 

Kempf J, — In this case the prisoners have 
been convicted of intentionally giving false 
evidence in a judicial proceeding, and have 
been sentenced under Section 193 of the 
Indian Penal Code to two years' rigorous 
imprisonment. A pleader has been heard for 
the appellants, and he urged that the Magis- 
trate before whom the offence was committed 
ought not to have himself tried and committed 
the prisoners, but that he ought to have sent 
the case to another Magistrate to dispose of 
it. This question has already been decided 
by a Full Bench in a case in which the 
Magistrate who was also the Registrar of 
Deeds proceeded against an officer attached to 
that Department, and it was held by the Full 
Bench that there was nothing in the law 
which prevented the Magistrate from proceed- 
ing against and committing the prisoner if 
necessary, notwithstanding that he was him- 
self the Registrar. 

The next objection is that in this case the 
evidence of Mr. May has not been corrobo- 
rated, and, therefore, nnder the Full Bench 
Ruling, to be found in Vol. V, Weekly Report- 
er, page 23, the evidence of one witness un- 
corroborated is not legally sufficient for a 
conviction of perjury. In that case the late 
Chief Justice Sir Barnes Peacock observes 
** that the oath of one man is not sufficient to 
''convict another of perjury when he has 
" sworn to the contrary, and that you are 
** not to take the evidence which by an 
" accident is the more credible, for the pur- 
" pose of convicting of perjury, but you must 
'' bring something corroborative, or something 
*' more than the evidence of one witness." 
Now the evidence given by Mr. May in this 
case is evidence which the pleader has not 
ventured to attack, and which we see no 
reason to discredit ; further, we think that 
this evidence has been sufficiently corrobo- 
rated by the evidence of Seetul Pershad, the 
Moonshee of the Hatee Factory, who states 
that he was at the factory during the whole 
of the day of the Ist of November, which 
corresponds with the 4th of Kartick, with the 
exception of the time occupied for his dinner, 
or about three guntas in the middle of the 
day. Now the prisoners say tliat they saw 
Mr. May on that day talking with the jema- 
dar Shurup Narain on the road east of the 
bungalow ; that the saheb abused the jema- 
dar, and the latter remonstrated with the 
saheb, and the saheb dismissed him. Then 
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we iiave the evide&oe of Seetnl Per^ad that 
Hq w^s with the saheb the whole day ; that 
the £aheb had no coDversation with the 
jemadar on the road east of the bungalow ; 
that the jemadar Shurup Narain was not 
present at the factory on that day, and was 
not to be found, although searched for, under 
tlie instruotions of Mr. Hamilton, to render 
his accounts. The witness Seetul Perahad 
was at the factory the whole day except for 
a short time in the middle of the day, and 
the conversation between Mr. May and the 
jemadar, deposed to by the prisoners before 
the Magistrate occurred in tlie moruing, and 
we Ukink, tiierefore, that the evidence of Mr. 
May bas b^n sufficiently corroborated. 

The pleader for the prisoners has asked us 
to OQUBider tlie question whether the sentence 
of two years passed upon them is not too 
severe, and he has drawn our attention to the 
&ct that the substantive prisoner in the case 
in which the present prisoners have com- 
mitted peijnry was only sentenced to one 
yearns impris<Kunent. We think under the 
circumstances of the case that the sentence 
is too severe. We, therefore, amend the sen- 
tence and reduce it to one year's rigorous im- 
prisonment. 

Glover^ •Ti.-^I concur ; but I wish to add 
one word with reference to what has fallen 
from the prisoner's pleader on the subject of 
this Court's power to interfere. It has been 
argued tliat if it can be shown that there is 
any doubt with reference to any portion of 
the evidence or as to any ooe single fact 
proved by that evidence the prisoner in 
appeal ought to have the benefit of it. I 
think that this is a mistaken view of the 
Jaw ; it is all very well to say that in the 
Court of first instance, where the Judge and 
the assessors have an opportunity of hearing 
the witnesses and of supplementing any 
defect in their evidence by examinatioD and 
^OSS-examination, that any reasonable doubt 
in iheir minds should be given in favor of 
the accused, but wiien a case comes up to this 
Court in appeal it is for the appellant to show 
distinctly thftt the I^wer Court was wrong 
in its decision. The presumption is tljat the 
LoWitr Court's decision is correct, and advan- 
tage cannot be taken of any trifling discre- 
pancies or of any trifiiug improbabilities to 
have the decision come to by the Lower 
Court reversed. Tlie doubt shown must be 
of the strongest kind before this Court, in 
my opinion, would be justified in interfering. 



The 15th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. GUorer, 
Judges. 

Hearsay Evidence ^Errar, 

Miscellaneous Criminal Case No. Ill of 1872. 

Kedar Nath Bose, Petitionfir. 

Mr. C. Gregory for the Petitioner. 

Tlie Deputy Magistrate (under the impression that 
the answer would be hearsay evidence) objected to the 
petitioner's vakeel asking a witness as to what was tbo 
first statement made by prosecutor to him immediately 
af;er the alleged occurrence. His deciaion witii renrd 
to petitioner was set aside, and the ca^e sent ba<^ lor a 
fresh decision. 

Kempf J. — Thb petitioner, amongst other 
grounds, objects to the prot^eedings of th« 
Deputy Magistrate in not permitting the 
petitioner's vakeel to examine a witness, 
namely, Nilkanth Roy, as to what was the 
first statement made by the prosecutrix to 
him immediately after the alleged oocurrence. 
We sent for the papers of the case, and we 
find that Kedar Nuth Bose presented a peti- 
tion to the Deputy Magistrate, praying the 
Deputy Magistrate to examine Nil £uith 
Boy with reference to the question whioh the 
petiiioner's pleader wished to put to that 
wituess. On this, the Deputy Magistrate 
admits that the petitioner's pleader wished to 
question Nilkant Roy as to what statement 
tlie prosecutrix made to him immediately 
after the occurrence, but that he, the Deputy 
Magistrate, objected to the question as he 
thought the answer would be hearsay evidence. 
This, of course, is clearly wrong, and we 
therefore thiuk that the case must go back to 
the Deputy Magistrate with reference to 
Kedar Nath Bose alone. The Deputy Magis- 
trate's decision with rt^ference to Kedar Nath 
Bose is set aside, Kedar Nath Bose will be 
admitted to bail in the sum of Rs. 60, and 
the Deputy Magistrate will permit Kedar 
Nath Bose's pleader to examine the witness 
Nilkanth Roy, who must be recalled, and, 
after the wltoess has been exaiained, the 
Deputy Ma^zistrate will pass a fresh decision 
in the case of Kedar Naih Bose. 

Glover, J, — The accused was perfectly 
justified in asking the question of Nilkanth 
Roy, and the Deputy Magistrate was wrong 
in refusing to allow the question to be pat 
The answer might have a very great efifect on 
the Deputy Magistrate's mind as to the gnilt 
of Kedar, the petitioner belbre as. I concur 
in the order made by Mr. Justice Kemp. 
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Tlie 17th June 1872. 

Present : 

The HoD'ble F. B. Kemp and F. A. Glover, 
Judges. 

Criminal Miscellaneous. 

ExiartioH-^Penal Code «. BSA-^Obttiining Money 
under threat of loss of Appointment, 

Case No. 91 of 1872. 

Meer Abbas Ali, Petitioner, 

versus 

Omed Ail, Opposite Party. 

Messrs. W. Jackson and W. W. Linton 

for the Petitioner. 

The making use of real or supposed influence to ob- 
tain money from a person against his will under threat, 
in case of refusal, of loss of appointment, is extortion 
within the meibing of Section 8»4 of the Penal Code. 

Glover, J, — This is an application, under 
Section 434 Code of Criminal Procedure, to 
set aside an order of the Magistrate of Dacca 
convicting the petitioner, Abbas Ali, of ex- 
tortion under Section 384 Penal Code, and of 
the Sessions Judge of Backergnnge confirm- 
ing the sentence on ttppeal. 

The only point we have to consider is, 
whether the taking of the money by Abbas Ali 
amounts to the offence of extortion. Abbas 
Ali admits rieceipt of the money, 2 rupees, 
but alleges that it was paid to him willingly 
as a contribution to the expenses of the 
deceased wife's " Fattia." 

Mr. Jackson, for the petitioner, contends 
that there is no evidence as to the money 
being paid as a direct consequence of a threat 
of injury, and none that Abbas Ali had imy 
power to do an injury to the person paying 
the money. The threat must have been of 
such a nature that a reasonable mnn would 
have been influenced by it, and not of that 
v^ue and general nature deposed to by the 
witnesses. 

Mr. Jackson also contends that the offence 
committed by the petitioner, if any, comes 
under Section 163 of the Penal Code and not 
under Section 884. 

We have paid every attention to the argu- 
ments of I he lenmed Counsel who has appear- 
ed for thd petitioner, but we are not convin- 
ced by them. Extortion is defined to be the 
intentionally putting any person in fear of 
" injury and thereby dishonestly inducing 
''that person to deliver up any property." 
The word "injury" includes (Section 44) 
injury to property. 



Now there is direct evidence on the record 
that Omed Ali gave the 2 rupees to Abbas 
Ali from fear that, if he did not give them« 
he, Omed Ali, would lose his situation as 
peadah on the Small Cause Court Judge's 
establishment The learned Counsel adverts 
to one part of this witness's deposition to 
show that he paid the money of his own ao- 
cord ; but we do not find any words that 
would convey such a meaning. On the con- 
trary, the words used are "I gave it from fear, 
not of my own free will ;" but even if there 
were words expressive of having given the 
money without being actually forced to do so, 
that would not avail the accused, for the gist 
of Omed All's evidence throughout is that 
he paid the money most unwillingly and that 
he only did so to avoid worse consequences. 
He swears distinctly to Abbas All's threaten- 
ing to turn him out of his peadahship if he 
did not pay the money; and he deposes to 
cases in which those had suffered who had 
opposed Abbas Ali and refused to pay him. 
It appenrs to us that this was sufficient evi- 
dence, if believed, to prove that the 2 rupees 
were " extorted ;" they were paid unwillingly 
from fear that, if they were not paid, the 
witness would suffer injury, in other words 
lose his appointment, and there is ample 
evidence to show that Abbas Ali had very 
great influence in such matters. 

We also think it clear firom the record 
that any one might reasonably have consider- 
ed a threat coming from Abbos Ali as a 
thiag not to be trifled with. We do not con- 
sider it necessary to go into detail on this 
point, or to comment upon the apparently 
anomalous position of Abbas Ali in the 
Small Cause Court Judge's household : but 
there is direct evidence to the fact, that a bad 
word from Abbiis was ordinarily followed 
by ruin to those against whom he interested 
hitilielf, find more than one instance is proved 
of direct nnd immediate injury resulting from 
Abbas All's influence. 

After going through the record, we feel 
no doubt thnt Abbas Ali was a man both 
disliked and feared by the Smnll Cause Court 
Judge's establishment, nnd that he made use 
of his real or supposed influence to induce 
members of that establishment to give him 
money, threatening, in case of refusal, the 
loss of their situations. We thifik- there was 
lerral evidence of the offence of extortion, 
and that there is no ground for this Court's 
interference under Section 434 Code of 
Criminal Procedure. 

The application is therefore rejected. 
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Kempy J, — I am of the same opinion. It 
appears to me, on the evidence, clear tiiat 
the consent of Omed Ali wns wrongfully 
obtained, and that Abbas Ali, the accused, 
did, by intentional intimidation by threats, 
cause a dishonest transfer of property from 
Omed All to himself. 



The 25th June 1872. 

Present: 

The Hon'ble Sir Richard Couch, Kt.. Chief 
. Justice, F. B. Kemp, Louis S. Jackson, 
W; Markby, and W. Ainslie, Juriffet. . 

Procedure — Complaint — Code of Criminal PrO' 
cedure s. 66. 

References to the High Court uiider Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Hooghly, 

Bhugobut Chum Sein vs, Siam Ali. 



1. 
2. 

3. 



Ram Chonder Ghattak, Petitioner, 
Haroo and another. Petitioners, 



On receipt of a complaint, the Magistrate of a District 
is not bound, under Section 66 Code of Criminal Proce- 
dure, to examine the complainant before referring the 
complaint to a Subordinate Magistrate. The examtria- 
ation of the complainant by the Magistrate to whom the 
case is referred is sufficient for the reguUrity of the 
proceedings. 

Remarks by the Judges of the First Bench 
in the case of Haroo and another in 
referring the same to the Full Bench on 
the 2Zrd April 1872. 

The Chief Justice. — The Officiating 
Ses^siona Judge of Hooghly has sent up the 
proceedings of the Magistrate in the case 
_ , , noted in the margin, 

PeSer;""* "'°"'"' in order tbat the fine of 
Ks. 10 imposed on the 
petitioners may be remitted, and the conyic- 
tion quashed. The only alleged in-egiilarity 
in the proceedings has been the omission by 
the Magistrate of the Di.^tiict to examine 
the complainants under Section 6^ of the 
Criminal Procedure Code before transferring 
the complaint for triul to a Subordinate Ma- 
gistrate. 

This irregularity was held fatal to the 
validity of the whole proceedings in certain 
cases cited by the Judge, the principal of 
which is ' that of Grish Chunder Ghose,* 
(16 W. R., Cr., 40), in 
* Kemp and Glover, ^^j^^ Mr. Justice 
Glover delivered judg- 
ment as follows : — *' In tlie first place he (the 
<* District Magistrate) did not record the 



JJ. 



''complainant's statement, as he was bound to 
" do under Section 66 of the Code. There 
'^ is an order on the back of the petition 
'< making over the ca^e, but no examination 
"of the complainant reduced into writing 
*'and signed by the complainant and the 
" Miiofistrate." In the caseg of Dulali Bewa 
vs, Bhoowan Shah (3 B. L. B., Cr., 53) 
and of Bhugohan Chunder Poddar f?#- 
Mohnn Chunder Chuckerbiitty (12 W. R^ 
Cr., 49), it ha<« been decided that ^ such m 
"departure from the rules of procedure 
" miikes the acts of a Miigij*trate illegal." 

This case wns followed in that of Omesh 
Chunder Pal, 30th September 1871,t one of 
the Judges (Ainslie, 
J.) dissenting . (8 B. 
L. R., 19). 
On the other hand it was held, in the case 
of The Queen vs, Omesh Chunder Chow- 
dhry} (14 W. R., Cr., 
1 ), that a transfer of a 
complaint by the Ma- 
gistrate of a .District to a Deputy Magistrate 
exercising full powers* without previously 
recording nny examination of the complain- 
ant, was warranted under Section 66 of the 
Criminal Procedure Code. 

The first case cited by Mr. Justice Glover 
does not bear materially upon the questioa 
before us. In the case of Mohnn Chuuder 



t Kemp, Officiating 
C J. ; Ainslie, J. 



X Kemp and £. Jack- 
son, J J. 



§ Kemp and Markby, 



Chuckerbutty,§ (12 W. 



jj; • - R., Cr.,49)Mr.Just]oe 

Kemp decided that, as a 
matter of fact, the Magi 84 rate had no com- 
plaint before him, and Mr. Justice Markby 
concurred in this finding. It may |H>S8iblj be 
gathered from the judgments that the leartied 
Judges were inclined to hold that the omisaioa 
by the District Magistrate to record ai com- 
plainant's examination, as required by Section 
66, would invalidate all subsequent proceedings 
by a Subordinate Magistrate to whom the 
complaint might be transferred ; but this was 
not the point on wliich the judgments 
turned, so that it seems that there is really 
no authority, except that of the case of Grish 
Chunder Ghose, for hdding the examination 
of the complainant before transfer of the 
complaint absolutely essential. 

Section 273 of the Criminal Procednre 
Code, under which District Magistrate are 
empowered to refer oom plaints to Magistrates 
subordinate to them, in no way defines the 
stage at which the transfer may be made ; 
and Section 275 makes all rules prescribed for 
the guidance of the Magistrate- of the Dii^ 
trict applicable to proceedings by the Subor- 
dinate Miigistraie. 
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This Court, Id Circalar No. 6, <1aM 16(;h 
May 1864, paragraph 2, held that " a Magis- 
*^ trate may at once make over the complaint 
^ to be enq<iire«i into and tried by any Magis- 
" trate subordiitate to him. ** Such Subor- 
dinate Magistrate should, in this latter case, 
proceed in the manner Inid down by Sections 
66 and 67 Code of Criminal Procedure. 

The question for reference to the Full 
Bench is '^ whether, on receipt of a complaint, 
the Magistrate of a District is bound, under 
Section 66 of the Criminal Procedure Code, 
to examine the complainant before referring 
the complaint to a Subordinate Mtigistrate. " 

Order of the Judges of the First Beneh^ 
referring the following cases to the Full 
Bench on the 23rd April 1872 :— 

This case and the cases numbered 85 and 
101 of 1871 will be referred to the Full 
Bench for decision of the point stated by the 
Sessions Judge in his letter of the 6th of 
January lasi. 

Letter No, 85, dated the I2th August 
1871,/ro/» G. Bright^ Esq,, Sessions Judge 
of Hooghly, to the Registrar of the High 
Court, Appellate Jurisdiction, 

SiK, — I have the honor to forward the 
«, , ^. « . ««8e a« per mnrgin for 
-.^suffl.^'"™ "*"• thec-demaftheHigh 
Court under Section 
434 of the Code of Criminal Procedure, as I 
think that the order of the Deputy Magis- 
trate oaglit to be quashed. 

Petitioner in$>tituted proceedings against 
the accused, chfirging him with matters triable 
under Chapter XIV of the Code of Criminal 
Procedure. The Magistrate to whom the 
petition was presented mnde over the case to 
Mr. Godfrey, but without recording the 
statement of the complainant, as required by 
Section 66. Mr. Gcldfrey ordered the police 
to make an enquiry^ and they reported in 
form D., that is^ that the charge wns false. 
Mr. Godfrey therefore dismissed the case. 

Under the High Court Rulings (7 W. R., 
47, and 2 W. R., 47), Mr. Godfrey 
must be said to have acted illegally in 
dismissing the ca^e without takino^ the evi- 
dence of the witnesses for the prosecution, 
whose names w^re entered in the original 
petition ; and under the High Court Ruling 
as per margin, the Ma- 

Qoeen w. Grish gistrate acted illegally 
Chunder Ghose and f„ ^. •«^.v«^:«^ *u'l 

others, dated 7th August "1 not recording? the 
1871 (16 W. B., Gr., 49). Statement of complain- 
ant when the petition 
was first presented. As under these eircum- 



sianoes the wliole proceedings appear to be 
illegal ah initio, tliey should, I think, be 
set aside, and the Magistrate and the Depu^ 
Magistrate be directed to proceed in accord- 
ance with the law. 

The case does not seem to require any 
explanation from the Lower Court. 

Letter No. 101, dated the 16/A Septem- 
ber 1871, from G, Bright, Esq,^ Sessions 
Judge of Hooghly, to the Registrar of the 
High Court, Appellate Jurisdiction, 

Sir, — I have the honor to forward the case 
as per margin under 

Code of Criminal Pro- 
cedure for the orders of tlie High Conrt, as 
it appears tiiat the proceedings are illegal. 

A complaint was preferred before the Ma- 
gistrate, charging the aectised with theft and 
unlawful assembly, llie Magistrate, with- 
out recording the complaint under Section 
66 of the Code of Criminal Procedure, made 
over the case An* trial to a Subordinate Ma- 
gistrate, by whom the 
xt^^^^An^^m. compl.mt^«recorded. 
Under the recent ruling 
of the High Court as per margin, such pro* 
.cedure was illegal ; and I must therefore 
submit the case with a recomntendation that 
the eonvietion should be set aside. 

Letter No, 2, dated the 6th January 
1H72, from H. T. Prinsep, Esq., Offici- 
ating Sessions Judge of Hooghly, to the 
Registrar of the High Court, Appellate 
Jurisdiction. 

Sir, — I have the honor to forward the 

record of the case as 

Haroo and another, per margin to be laid 

before the High Conrt. 

The priJ^oners have been convicted of 

U)^ing criminal force, and have been sentenced 

to jSne of Rs. 10, or in default to three 

weeks' rigorous imprisonment. 

The illegality on account of which I have 
l»eeu called upon to make this reference con- 
sists in the omission of any preliminary 
examination of the complainant under Sec- 
tion 66 Code of Criminal Procedure. In 
all other respects, and in ail proceedings held 
in the presence of the accused, the procedure 
enjoined by the Code has been observed. 

The rulings on this point liave not been 

uniform. In the case ^ of Mohun Chnnder 

I Chuckerbntty (14 W. R., 49), it was held 

I (Kemp and Markby, J J.) that, because no 

I preliminary examination of the complainant 

liad been recorded before the case was 
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referred to a Deputy Magistrate under Section 
273, the entire proceedings were without 
jurisdiction and null and void ; and further 
that Sections 426 and 439 would not npply. 
This precedent has been followed in two 
unreported cases coming from this Court : 
Rowshun All, 7th August 1871, f»re8ent 
Kemp and' Glover, J J ; Omesh Chunder 
Pal, 30th September 1871, present Kemp, 
Officiating C.J., Ainslie, J., dissenting. 

On the other hand I find that, in the case 
of Omesh Chunder Chowdhry (14 W. R., 
Cr., 1), where, instead of recording the 
preliminary examination of the complain- 
ant, the Magistrate sent the petition to the 
Deputy Magistrate for enquiry and trial, the 
High Court (Kemp and E. Jackson, JJ.) 
refused to interfere, and quoted the Court's 
Circular No. 6, dated 16th May 1864. 

The importance of a conclusive decision 
on this point will, I trust, be considered 
a sufficient excuse for my soliciting that 
til is reference be laid before a Full Bench 
of the Court, especially as it will bH 
found that the principle laid down in the case 
last quoted is that which appears to have 
been enunciated by a Full Bench in the case 
of Naran and another (14 W. R, 34.) 

It is, I submit, much to be deprecated that, 
when the trial in the presence of the accused 
has been conducted strictly in accordance 
with law, the whole proceedings should be 
vitiated on account of some informality in 
the absence of the accused which could not 
have prejudiced his trial. 

Judgment oj the Full Bench, 

Couch, C,J, — We are of opinion that the 
question referred to the Full Bench should be 
answered in the negative. We agree in the 
decision in the case of The Queen vs, 
Omesh Chunder Chowdhry (14 W. R., Cr., 
1). This case was not cited in the case 
of Grish Chunder Ghose (16 W. R., 40), 
where no one appeared to support the con- 
viction. In the other cases the point was 
not decided. The examination of the com- 
plainant by the Magistrate to wliom the case 
is referred, is sufficient for the regularity of 
the proceedings. 



The 14th May 1872. 

Present : 

The Hon'ble H. V. Bay ley and Dwarkanath 
Mitter, Judges, 

Witnesses for the Defence f Right of Accrued to 
call) — Omission of Magistrate to enter on 
Record -AdjoummenL 



Queen versus Rajmirain My tee, Appellant. 

Committed bt/ the Deputy Magistrate, and 
tried by the Sessions Judge of Midtus- 
pore, on a charge of giving false evi* 
dence, 

Mr. W. M. Bourhe and Baboo Gopal Lali 
Mitter for Appellant. 

Where the omission of a Magistrate, in committing a 
prisoner^ to enter on the record the names of certaio 
persons who had been named as witnesses for the defence 
at the Sessions, was brought to the notice of the Judge, 
and an order was made by the Judge, requiring the 
witnesses to be served, but the '^pritneeses did not appear 
and the Judge tried the prisoner in their absence, and 
refused an adjournment m order to their production, the 
High Court held that the prisoner was entitled to have 
the benefit of the examination of the witnesses in ques- 
tion, and directed the Judge to examine them accord- 
ingly. 

Immediately after this case had been 
committed by the Magistrate, it was found 
that the names of some persons, who had 
been named to the Magistrate as witnesses 
for the defence at the Sessions, were not 
entered on the record. The case having 
passed out of the hands of the Magistrate, 
this omission was brought to the notice of 
the Judge by petition dated 23rd November, 
praying that summonses -might be issued to ' 
these persons, and the Judge (srnnted an 
order as prayed for. The required summons- 
es were issued, but were not served on some 
of the witnesses. None of these witnesses 
were present at the trial. When the Court 
was about to pnss judgment, a petition was 
presented on behalf of the prisoner on the 
2?iid oT January, praying for an adjournment 
in order to the production of these witnesses, 
and that the necessary steps might be taken 
to enforce their attendance. The Judge 
declined to grant that prayer. In his judg- 
ment he observed : — " Although all the 
*' witnesses he named before the Magistrate 
" were present, yet he only examined one, «nd 
'* that one did not assist him. His vakeel 
*' wished the case to be postponed for otlier 
'^ witnesses not namt'd before the Magistrate, 
" but this 1 could not allow." 

The petitioner then preferred a petition to 
the High Court {present Couch, C.J., and 
Ainslie, J.), whose order thereon will be 
found set out in the following judgment of the 
Division Bench before whom the case subse- 
quently came on to be heard : — 

Bayley, J. — In this case the Chief Jusdce 
and Mr. Justice Ainslie, on the 19th April 
last, required the Judge to certity whether all 
the witnesses named in the petition of the 
23rd November and stated by the Judge to 
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httr^heen presenii of whom the pleader, It was 
stated by the Judge, deelined to examine 
more than ooe^ were aetually present at the 
trial, and whether the two witnesses named 
in the petition of the 22nd January, for 
whom the vakeel wished the case to be posi- 
poned, were named in the petition of the 
23rd Norember. 

With reference to the first point, tlie 
Jadge now says that none of the witnesses 
named in the petidon «f the 23rd November 
were present at the trial — a statement incon- 
sistent with the supposition that the pleader 
declined to eo^anune more than one witness 
out of all ; and on the second point the Judge 
says that the two witnesses, for Whom tlie 
vi^eel wished a postponemeni, were not men- 
tioned before the Magistrate, forfretting to 
notice, however, that he himself had given 
orders for their attendance upon the petition 
of the 23rd Novembfr above r^erred to. 

Under these circumstances we think it 
proper that the prisoner shall have ^le benefit 
of the examination of the witnesses named in 

the petition of 

1. g«iiMb^fihatt«ehaiie^ the 23rd Novem- 

2. Eahan Chunder Qhose. i ^„ «.«««:«« i u, 
8. Sham* Churn Gl^owL ber marginally 

4. Cally Mnndul. noted, and we ac- 

5. Sutrooghiin M}t«». cordingly direct 

7. i&^iwbhiir. <'»® Judge to 

t|ike their depo- 
sitions, and send them to this Court without 
deli^. 



The 2Ist June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Jfulges. 

Stray Cattle — Code of Criminal Procedure $. 62 
•^Pewd Code s, 289— B*/ereace— Power of 
High Court, 

Sefereuce to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh, 

Government v. Mozufitr IChalifa. 



The order of % Depotj liagiflfcrato prohibiting the 
owners of cattle from allowing their animals to stray, 
and a conviction under 9e^ioa 289 of the Penal Coae 
against the accased for permitting his pony to stray, 
were ipashed S4 Ulegul uftn a Deference under Septiisii 
434 of the Code of Crimin/u Procedve. 

Reference, — The Deputy Magistrate of 
Jamalpore promulgated aa order on the 27lh 
August 1869 in general terms, prohibiting 
the owners of qattle^ calves, goats, sheep, 
and ponies, from allowing such animals to 
stray loose within and about the town and 
station of Jamalpore, prescribing the limits 
wichiE vhioh tl^ iaid order would Lave 
effect 

On 6th of last month one MoauflfVir Kha- 
lifa was convicted under Section 289 for 
permitting bis pony to stray about iw»A, 

With referenee to a ruling of the High 
Court, which is exactly in point in the 
preseat oase, the Deputy Mugistrat^ ba4 no 
authority to pass the order he di4 und^r 
Seotion 62 (Weekly Reporter, Vol. XII, page 
36} ; and the convioiion also undev Seotion 
28$) is clearly an illegal one not w^rran^ 
by anythli^ within tM meaning ^ the 
Section, 

The Deputy MagistFAte, Mr. DQB<o^b« i? 
e;f:planation, defends liiis ord^r uiider Si^iou 
63 Code of Criamal Procedure whioli api^ears 
to him to have beea appropriate, legal, and 
proper, and pionouices ai^ch an order to 
be one not open to reviaion by the Qigh 
Court, citing as his autUoriry the mse of the 
Queen versus Abbas Ali Chowdree (14 
Weekly Reporter, p. 46.) 

But upon a reference of my own* to the 
High Court, the question of the Court's 
power to set aside an illegal order under 
Section 62 was specially mooted and referred, 
and the Court set aside the order to which I 
had taken objeetion, and which had been 
passed under Section 62 by the Joint Magis- 
trate of this District. 

I therefore submit that the order of the 
Deputy Magistrate under Section 62 should 
be quashed as being illeo;alwith special regard 
to the Ruling of the Court in Weekly Re- 
porter, Vol. XII, page 36, Criminal Rulings, 
and that the conviction under Section 289 
Peual Code should be set aside as being also 
illegal, and not warranted by anything with- 
in the meaning of the Section under which 
it was made. 

Judgment of the High Court, 

Kempy J, — We oonoor with the Sessions 
Judge in the view he has takes of this case. 
The order of the Deputy Magistrate must be 
quashed, and the fine, if paid, refunded. 

♦ 15 W. R., Cr. Rol., pp. OS-Ss! 
8-^A 
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The 24th Judo 1872. 

Present : 

The Honorable F. B. Kemp, and F. A. 
Glover, Judges. 

Information regarding an Offence ( Zemindar^ s 
Omission to give) — Intention, 

Criminal Miscellaneous. Case No. 110 

of 1872. 

Luchmun Pershad Gorge, Petitioner^ 

Baboo Bhoyrub Chunder Banerjee for the 

Petitioner. 

Intentional omission is the ^st of the offence of a 
zemindar omitting to give information regarding an 
offence. 

Kempy J. — Wb think that the fine in this 
case must be remitted. Th»Te is no evidence 
that the zemindar, Rnjah Luchmun Pershad 
Gorgo, intentionally omitred giving informa- 
tion in respect of an offence, which lie was 
legally bound to give. It appears that the 
Police were on ihe spot immediately after 
the occurrence. There is no evidence to our 
satisfaction that the zemindar knew anything 
about it, and there is certainly no evidence 
that he intentionally omitted to give informa- 
tion, and it is the gist of the offence that 
there should be an intentional omission. We 
therefore remit the fine. 



The 25th June 1872. 

Present: 

The Honorable F. A. Glover, Judge. 

Grievous Hurt — Evidence. 

Committed by the Magistrate and tried by 
the Sessions Judge of Booghly on a 
charge of voluntarily causing grievous 
hurt. 

Queen versus Purmanund Dhulia alias Pur- 
meshur. Appellant, 

To establish a charge of grievous hart, it is not neces- 
sary to prove that the accused struck the complainant 
so severely as to endanger the latter*s life. 

Glover^ J, — Ip this case Lad come before 
me on the facts, I should have said that there 
was no sufficient evidence to prove the charge 
of grievous hurt. 

The Judge, moreover, ehould not have told 
the Jury, wiih reference to the charge, to 
consider whether the accused iuteutionnlly 



struck his mother so severely as to endanger 
her life — that amount of proof was not 
required to establish a charge of grievous 
hurt. 

This error, however, has in noway preju- 
diced the accused, and this Court cannot 
interfere wiih the Jury's finding on the 
evidence. The appeal must be rejected. 



The 25th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Breach of the Peace — Code of Criminal Procedure 
ss, 62 and 404 — Rival Markets — Jurisdiction, 

Criminal Miscellaneous. 

Case No. 96 of 1872. 

Lalla Mitteijeet Singh, Petitioner^ 

versus 

Rajcoomar Sircar, Opposite Party. 

Baboo Doorga Mohun Dass for the 
Petitioner. 

Baboo Rashbehary Ghose for the 
Opposite Party. 

Where a new haul was established about half a mile 
from a long established market, and the Deputy Magis- 
trate was of opinion that the holding of the two hauU on 
the same days of the week would induce a breach of the 
peace, held that the order passed by the Deputy Magis- 
trate, under Section 62 of the Code of Criminal Proce- 
dure, directing petitioner to abstain from holding his 
haut on certain days, was not beyond his power or out of 
his jurisdiction to pass, and therefore was one with 
which the High Court could not interfere under Sec- 
tion 404. 

In this case the petitioner, aggrieved by 
the order of the Deputy Magistrate of 
Perozepore, passed under Section 62 Code of 
Criminal Procedure, directing him to abstain 
from holding a haut on certtiin days, applied 
to the Court, under Section 404, to set aside 
the order us illegal, on the ground that, under 
Section 62, the Deputy Magistrate had no 
jurisdiction to pnss such an order. 

Glover^ J, — It seems to us thnt this case 
comes exactly within the meaning of the 
rule laid down by the Full Bench in the 
cnse of Abbass Alee Chowdhree vs. Alim 
Meah and others (XIV Weekly Reporter, 46). 

The order passed by the Deputy Magbtrate 
was not such a one as was beyond his power 
or out of his jurisiliction lo pass, and therefore 
the decision in Governm<;ut vs, Surjo Kaut 
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Achaij (XVII, Weekly Reporter, 37) does 
not apply. 

In tbis case the new haut had been 
established withio 13 russees, or about half a 
mile of the opposite party's long established 
market, and we must assume that the Deputy 
Magistrate was right in his opinion that the 
holding of the two hauts on the same days of 
the week would in all probability induce a 
breach of the peace. 

The order passed by the Deputy Magistrate 
therefore would not, in accordance with the 
ruling of the Full Bench, quoted above, be one 
with which this Court could interfere under 
Section 404 Code of Criminal Procedure. 



The 26th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Code of Criminal Procedure s. 404 — Power of 
High Court 

Miscellaneous Criminal Case No. 130 of 
1872. 

Bunkabeharee Sein, Petitioner. 

Baboo Kali Mohun Doss and Mr, M, L, 
Sandel for the Petitioner. 

There is nothing in Section 404 Code of Criminal Pro- 
cedure which obliges the High Court to interfere ; and in 
cases in which it is clear that substantial justice has been 
done, the Court is not bound and ought not to interfere 
even if, on some small point of law, the Judge below has 
made a mistake. 

Kempf J, — We do not think it necessary 
to interfere in this case. We sent for the 
record, and we have heard the argument, and 
we are satisfied tiiat the judgment of the 
Lower Court is a just one. The application 
is rejected. 

Glover, J. — I wish to add one word with 
reference to what has fallen from Baboo Kali 
Mohun Doss on the subject of this Court's 
action under Section 404. That Section 
gives this Court the power, when it finds 
that there has been any error on any point of 
law in the decision of the case, to interfere 
and to pass such orders as it may think right ; 
but there is nothing in that Section which 
obliges this Court to interfere, and I am of 
opinion that, in cases in which it is clear that 
substantial justice has been done, this Court 
is not bound to and should not interfere even 
if, on some small point of law, the Judge in 
the Court below has made a mistake. 



The 26th June 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Penal Code ss, 304 and 304 A— Culpable Homi-- 
cide not amounting to Murder — Beating — Ju- 
risdiction. 

Reference to the High Court, under Section 
434 of the Code of Criminal Procedure, 
by the Judicial Commissioner of Chota 
Nagpore, 

Mussamut Auhuchia Dosadin 

versus 

Mussamut Anoop Koonwur Thakooranee. 

Where an old woman of 70 so beat a lad of 18 as to 
cause his death, and the Assistant Commissioner was of 
opinion that the beating was in the shape of chastisement 
such as a mother would inflict on a disobedient child, 
and convicted the accused under Section 304 A of the 
Penal Code, held that the Assistant Commissioner had 
no jurisdiction in the case, and that he should have com- 
mitted the accused for trial before the Sessions Court on 
a charge under Section 304. 

Kemp, J, — In this case the Extra Assist- 
ant Commissioner in charge of the sub- 
division of Palomow has found that the death 
of Somarroo, a lad of eighteen, was caused 
by the prisoner, Mussamut Anoop Koonwur, 
who is said to be 70 years old. The Assist- 
ant Commissioner, though he finds that the 
boy was beaten most severely, and that his 
death resulted from the injuries inflicted upon 
him by the accused, was of opinion that the 
beating was in the shape of chastisement 
such as a mother would inflict on a disobe- 
dient child, and convicts the accused under 
Section 304A of the Penal Code, and sen- 
tences her to pay a fine of Rs. 100, in 
default of payment six months' rigorous im- 
prisonment ; one-half of the fine, if realized, 
to be paid as compensation to the mother of 
the deceased. 

The Assistant Commissioner is wholly 
wrong in saying that the accused admitted 
her guilt. She distinctly denied it ; her 
words are " ham kusoorwar nuhee hai." 

We think, after reading the evidence, that 
the Assistant Commissioner had no jurisdic- 
tion in this case, and that he ought to have 
committed the accused to take her trial before 
the Sessions Court on a charge under Section 
304 of the Penal Code. The order of the 
Assistant Commissioner is quashed. Tfie 
fine, if paid, to be returned to the accused. 

9— A 
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The26th Jutie 1872. 

Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 

Judges. 
Code of Criminal Procedure s, SIS ^Prelimi- 
narp Proceeding -- Poieession-^ Abnent Co- 
sharer. 
Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh, 

Koilas Nath Roy, Ist Party, 

versus 

Kalee Narain Chuckerbutty, 2Dd Party, 

Petitioner, 

The order Of a Depntj MagUtrste in a pretimiibuy 
proceeding under 8. 3 18 Code of Criminal Procedure, 
requiring both parties tx> produce ** a written statement 
of their respeetire eUnrnt to the tkare in ditpvie^'^ was 
held to mean that the parties were to file their statement 
in respect of their claims to posiemm ; and the Deputy 
Magistrate having subseauently retained in possession 
the person whom he found in possessioUf his proceeding 
was considered sufficient, notwithstanding that the order 
passed by him was adverse to an absent co-8har«r. 

Reference. — Certain proceedings were held 
by Mr. Deputy Magistrate Andrew, then in 
charge of the Sub-Division of Sishoregunge, 
under Section 282 of the Code of Criminal 
Procedure. 

Acting on the knowledge obtained in the 
said proceedings, the Deputy Magistrate 
determined on taking action under Section 
318 of the Procedure Code. He then re- 
corded a proceeding, but a very irregular one, 
under Section 318. 

Section 318 lays down the kind of enquiry 
to be made by a Magistrate when be is 
satisfied that a dispute exists concerning land, 
&c., likely tb induce a breach of the pence, 
t. ^., an enquiry a^ to which party is in 
possession. 

The proceeding however of the Mngistraie 
as found in the record sets out at once with 
a most pronounced declaration that a certain 
party is in possession, thus prejudging the 
very question which the Section provided 
should, after full enquiiy, be determined. 

After the proceeding follows the order, 
which incorrectly described what the parties 
were required to do. The order was as 
follows : — 

** That Koilas Nath Roy on the one side 
"and Dharma Narain Chuckerbutty on the 
** other produce within 3 days a written state- 
** ment of their respective claims to the share 
'*in dispute." 



It is dear that under suck an order as this 
one party mi^ht come in claiming bis right 
and title and another by possession. 

The precise words of the law are un- 
mistak cable, and the parties should have been 
called on " to give in a written statement of 
" their respective claims cts respects the fad 
" of actual possession of the subject in 
" dispute." 

It is abo urged by the petitioner to this 
Court, Ealee Narain Chuckerbutty, that 
though in the Deputy Magistrate's judgment 
he is distinctly spoken of as a co-sharer, 
and his interests have suffered by the decision 
arrived at, no notice was issued to him callinff 
on him to appear, and judgment was passed 
against him in his absence . 

The Magistrate in explanation on the 1st 
point states &d follows : " 1 considered a refer- 
*^ enee to the proceeding held as regards the 
" same |)arties, i. e.^ Koilas Nath Roy on the 
" one side and Dliafma Naraiu Chuckwbutty 
"on the other, and in i^hose presence tiie 
" requisite evidence was recorded, to be equi- 
" valent to an explicit statement of my being 
" satisfied that suoh ti dispute did exist, else 
" no proceedings under Section 282 could 
" have been entered in." 

This explanation does not meet irregularity 
of pronouncing upon the fact of possessiou 
before proceeding to try the question. 

Ou th^ 2nd point the Deputy Magistrate 
in the 2nd para, of hid explanation says, 
'' Kalee Naruin Chuckerbutty is a co-sharer 
*<with Dhurma Narain Chuckerbutty, the 
" former is well known as a Mooktar con- 
*' stantly employed in ^asirabad. The latter, 
''his co-sl Hirer, appears from the record of the 
''case to have been the pi'incipal acting party 
" and agent on behalf of Chuckerbutties, and 
" hence he alone was made the one party 
'' while Koilas ^ath Roy was made thd 
" other." 

1 would submit tliat the t)epuiy Magis- 
trate's prooeeding should be quashed, lil, 
because he did not record a proper proceeding 
according to law, and passed incorrect orders; 
and, 2ndly^ because he was bound to give notice 
to the petitioner who was known to be a co- 
sharer and against whom ah adverse decision 
should not have t)een passed in his absence. 

Judgment of the High Courts 

Kemp, J. — On considering the c^e, We Sefe 
no reasou to in(erfei*e With the Deputy Magis- 
trate's proceedings. 

The preliminary procfeeditig Is not fery 
carefully worded, but it seems clear thiit the 
Deputy Magistrate contemplated that the 
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parties were to file their statement in respect 
to their claims to possession. His subsequent 
proceeding under Section 318 is, we think, 
sufficient. He finds on the evidence that 
Eoilas Nath Roy is in possession, and the 
Deputy Magistrate retains him in possession. 
The all^^ possession of the opposite party 
by '^ baosgluuree" was found to be fictitious. 



The 2nd July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Criminal Trespass—Fishing in a Lake by alleged 
prescriptive Right-^ Unsuccessful Suit for 
Rent. 

Miscellaneous Criminal Case No. 102 of 
1872. 

Sristeedhur Paroee and others, Petitioners, 

versus 

Indrobhoosun Chuckerbutty, Opposite Party. 

Baboo Bama Churn Banerjee for the 
Petitioners. 

J/r. R. T, Allan and Baboo Anund Chunder 
Ghosal for ihe Opposite Party. 

In the definition of criminal trespass, the entry and 
the intention with which a party enters are the essen- 
tials. 

Thus where A and B all alonff asserted their prescrip- 
tive right to fish in a lake nree of rent, and C had 
&iled to establish the relationship of landlord and tenant 
in a suit brought by him under Act X of 1869 to get rent 
from them: Held that no conviction for Criminal tres- 
pass could be had against A and B, and that C's remedy 
was by suit in the Civil Court either to eject them if he 
treatea them as trespassers, or to have them declared 
liable to pay him rent for the future. 

Glover^ J. — I have felt some difficulty 
about this case, but, after consi deration, I 
think that the petitioners should succeed, and 
the order of the Courts below be set aside. 

I do not think it necessary to go into the 
question as to how far the release of the 
" Bhowur*' or lake by the Collector settled 
the rights of the complainant, Indrobhoosuu 
Chuckerbutty, as the action of the defendants 
(petitioners before us) does not seem to 
bring them within the purview of Section 
441 Penal Code. 

To convict under this Section, it must be 
shown that the defendants entered upon pro- 
perty in the possession of another, with 
*^ intent to commit an offence ;'' and I think 
that in this case the element of " intention" 
is wanting. 

The defendants asserted, and had all along 



asserted, a prescriptive right to fish in the 
Bhowur without payment of rent, and the 
zemindar had already failed in a suit brought 
under Act X of 1859 to get rent from them, 
not having been able to prove that they were 
his tenants or had ever paid rent to him. 

It may therefore be reasonably concluded 
that the defendants thought that they had 
vindicated their claims, and had a right to 
fish, as they had done heretofore. It cannot, 
I think, be presumed that they continued to 
fish widi any intent *' to commit an offence ;" 
they considered themselves possessed of a 
right to which the decision in the Act X suit 
had given some color, and determined to 
exercise it. They seem to have acted bond 
fide, and not to have exceeded their supposed 
privileges. 

The zemindar's notice, warning them not to 
fish, did not change the state of things so fiir 
as beciion 441 is concerned ; and after what 
has occurred between the parties, no convio« 
tion for criminal trespass can possibly be 
had. The zemindar must establish his rights 
by a suit in the Civil Court to eject the 
defendants, or sue to have the defendants 
declared liable to pay him rent for the future. 

Kemp, J. — I quite concur in this view of 
the case. In the definition of criminal 
trespass the entry and the " intention" with 
which a party enters are the essentials. In 
this case it appears to me clear that the peti- 
tioners have exercised a supposed right in a 
bona fide manner. They have all along 
asserted their right to fish in the lake iVee of 
payment of rent, and the attempt of the 
opposite party to establish the relationship of 
landlord and tenant iias signally failed. It 
was found that the jumma-wassil-bakees 
filed by the zemindar to establish tenancy and 
payment of rent were false. It is for the 
zemindar to take steps to establish his right 
to receive rent from the petitioners or (if he 
treats them as trespassers, which he has 
hitherto not done) to eject them. 



The 3rd July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 

Judges, 

Penal Code^ s. 412 — Receiving stolen Property'^ 

Dacoity-^Presumption. 

Queen 

versus 

Samiruddio, Appellant, 

10— A 
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Committed by the Deputy Magistrate^ and 
tried by the Officiating Additional Ses- 
sions Judge of Backergunge^ on a charge 
of knowingly retaining property trans- 
ferred by the commission of dacoity. 

Baboo Greeja Sunker Mujoomdar for the 

Appellant. 

Mere possession of stolen articles of trifling yalue does 
not warrant the presumption that the receiver knew them 
to have been the proceeds of a dacoity, or had acquired 
them from one whom he knew or believed to be a dacoit 

Glover, J, — We think that the conviction 
of this prisoner, under Section 412 Penal 
Code, cannot be sustained. The Sessions 
Judge has disbelieved all the evidence re- 
garding the dacoity, so far as it afifected the 
prisoners before him; and the only thing 
proved against the accused is the possession 
of a peerun and a dhotee which formed part 
of the property stolen. We agree with the 
Sessions Judge that the identification oi 
these two articles is well established, and 
that the accused was unable to rebut that 
evidence. 

But it does not follow from this that the 
accused can be convicted under Section 412. 
There must be something more than the 
mere fact of articles of such trifling vnlue 
being found in a man's house to establish 
the fact that he knew them to have been 
transferred by dacoity, or had acquired them 
from one whom he knew or believed to be a 
dacoit. Of course, the articles having been 
proved to have belonged to the prosecutor, 
the accused would have to explain how he 
came by them, and failing in that, the pre- 
sumption that he came dishonestly by them 
would be established. But it is one thing 
to have come dishonestly by things, and quite 
another thing to hnve done so, knowing that 
they had been acquired by dacoity. The 
receiver may have supposed them to have 
been the produce of theft, or of robbery by 
a single person or of house-breaking : there 
can be, in the absence of any evidence as to 
how he got them, no presumption that he 
knew them to have been the proceeds of a 
dacoity. 

Taking the evidence in this case as true, 
the most it establishes is that the accused 
was knowingly in possession of stolen pro- 
perty, and he would therefore come under 
Section 41JL of the Penal Code, and not under 
Section 412. 

The sentence allowed by Section 411 is 
three years' rigorous imprisonment, and the 
prisoner must have the sentence passed by 
the Sessions Judge commuted to thnt extent. 



The 5th July 1872. 
Present : 

The Hon'ble F. B. Kemp, and F. A. Glover, 
Judges, 

Amu (Possemon of, without License) — Oya 
--Act XXXI of 1860, *. 32. 

Reference to the High Court, under Section 
434 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of Gya, 

Modnarain Puri, Petitioner, 

The mere possession of arms without a license in Gya 
was held to be no offence under the Arms Act XXXI of 
1860, the provisions of s. 32 of that Act not having been 
extended to that Dbtrict 

Reference, — During the search by a Police 
Inspector of Nowndah of the petitioner's 
house in a criminal case, he found twelve 
swords, six daggers, and one pata (double- 
edged sword), and forwarded them to the 
Deputy Magistrate of Nowadah, stating that 
the petitioner had them in possession without 
any license. 

The defendant alleged that he had never 
used the arms, and therefore no necessity 
existed for his obtaining a license. 

The Deputy Magistrate, however, fined the 
petitioner Rs. 50 under Section 5 of Act 
XXXI of 1860, and ordered the arms to be 
forfeited to Government. 

That the petitioner had arms in his posses- 
sion is not denied ; but the mere possession of 
arms without a license is, as has already been 
lately decided by the High Court, no oflfence 
whatever under the Arms Act, the provisions 
of Section 32 not having been extended to 
this District. It is not stated that the peti- 
tioner possessed these arms under suspicious 
circumstances, or that their possession by 
him was dangerous to the public safety. 

Under the above circumstances it seems to 
me thnt the proceedings of the Deputy 
Magistrate are illegal, and should be quashed. 

As the Deputy Magistrate is now transfer- 
red to another District, no explanation accom- 
panies this reference. 

Judgment of the High Court, 

Glover, J, — Under the circumstances stated 
by the Sessions Judge, we are of opinion 
that no offence was committed by Modnarain 
Puri, and that the Deputy Magistrate's order 
should be set aside. 
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The 6th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Act XX of 1865 s, 1 \-^Moohhtar (Criminal 
Court) -^"^ AcHngr 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
hy the Sessions Judge of Backergunge. 

Kalee Churn Chund, Petitioner. 

The mere writing of a petition for a party who after- 
wards presents that petition himself is not *' acting** hs a 
mookhtar in a Criminal Court within the meaning of 
s. 11 Act XX of 1865. 

Reference. — The Officiating Joint Magis- 
trate has punished Kalee Churn Ciiund. a Re- 
Tenue Agent, under Section 13 Act XX of 
1 865, for practising as a mookhtar in his Court, 
B Criminal Court, without having previously 
obtained a properly stamped certbScate autho- 
rizing him so to practise. 

It appears that Kalee Churn Chund wrote 
out a petition of complaint for one Komoru- 
din which the said Eomorudin presented him- 
self in the Joint Magistrate's Court. The 
Officiating Joint Magistrate is of opinion that 
this Act of Kalee Churn Chund in drawing up 
and writing a petition for a complainant to be 
presented by him in a Criminal Court is prac- 
tising within the meaning of Act XX of 1865. 

By Section 1 1 of the Act mookhtars duly 
admitted and enrolled may appear plead and 
act in any Criminal Court subject to certain 
conditions of tlieir certificate, and these words 
embrace the whole of what constitutes the 
more general term " practice. ** In the present 
instance Kalee Chum neitlier appeared nor 
pleaded. Did he then act ? It seems to me 
that he can only be said to have acted in a 
private capacity, not in the sense contemplated 
by the Act in a public capacity as a medium 
between the complainant and the Court. The 
law does not forbid one person from giving 
advice to another or from drawing up a peti- 
tion for another on any matter out of Court; 
and so long as the adviser or writer abstains 
from dealing with the Court itself in any way 
in connection with the matter, he must be con- 
sidered to be absolved from all consequences 
under Act XX of 1865. 

If the Officiating Joint Magistrate's view 
of practising were carried to its extreme log- 
ical conclusion, the liberty of the subject 
would be very seriously infringed, and a large 
class of persons such as clerks, &c., Would be 
liable to punishment. 



I therefore solicit the High Court to set 
aside the order of the Officiating Joint Magis- 
trate, and remit the fine that haa been imposed 
upon Kalee Churn Chund. 

Judgment of the High Court. 

Glover^ J, — There can be no doubt, wo 
think, that the Judge is rinht, and that the 
mere writing of a petition for a party who 
afterwards presents that petition himself is 
not «* acting " in the sense of Section 1 1 Act 
XX of 1865. 

We therefore set aside the order of the 
Joint Magistrate, and remit the fine imposed 
upon Kalee Churn Chund. 



The 11th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Dispute concerning Land — Cultivation of diS" 
puted Land (pending Possessory Action under 
ActXIVo/lS59s. \5J. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure by 
the Sessions Judge of Tipperah. 

Shib Chum Chuckerbutty 

versus 

Ishen Chunder Chuckerbutty. 

In a dispute concerning land, the Mai^strate having 
found one party to be in possession, had no power to 
give the opposite party found not to be in possession, 
permission to cultivate the disputed land pending the 
decision of any possessory action he might bring under 
8. 15 Act XIV of 1869. 

Kemp, J. — We think that the view taken 
by the Sessions Judge is correct. The de- 
fendants have been fiiund to be in possession. 
How they obtained that possession is foreign 
to the requirements of Section 318 Criminal 
Procedure Code. The order of the Deputy 
Magistrate giving the opposite party who 
were found not to be in possession, permis- 
sion to cultivate the disputed lands pending 
the decision of any possessory action they may 
bring under Section 15 Act XIV of 1859, 
is illegal and must be quashed. We fail to 
see how such order was calculated, as ob- 
served by the Deputy Magistrate acting on 
the advice of the Magistrate, to prevent a 
breach of the peace. 
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Thellth July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Jurisdiction^ False (Charges — Abetment — Penal 
Code s. 108 and ss, 212 to 218. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttach, 

Queeu 

versus 

Pliuii Pundali and anotlicr. 

The Lower Criminal Courts cannot punish^ as abettors, 
persons who gave evidence in support of false charges 
or rather charges found by such Courts to be false. 
, Section 108 of the Penal Code does not contemplate 
any acts of subsequent abetment, or provide for the 
punishment of such officers except when they are such 
as are defined in ss. 212 to 218. 

Reference, — I have the honor to submit, 
under the provisions of Circular No. 18, 
dated the 15th July 1863, the record of 
Queen versus Mussamut Sarsoti and others, 
"with a view to the setting aside as illegal of 
the sentence passed upon Paun Fundah and 
Dutt Hurry. Those sentences being under 
one month are not appealable to me. 

The Assistant Magistrate of Bhuddruck, 
Mr. Fiddian, has convicted the persons afore- 
said solely on the ground that they gave evi- 
dence in support of a charge brought by one 
Sarsoti against her husband, which charge 
he had found in a prosecution against Sarsoti 
and others under Section 211 to be false. 

I have on appeal found that the falsity of 
tlie charge was not established ; but I am of 
opinion that, even admitting that the charge 
was false, the prisoners could not legally be 
convicted under Sections 211 and 109 as 
abettors. 

After careful consideration, I hold that 
Section 108 does not contemplate any acts of 
subsequent abetment, and that the Code does 
not provide for the punishment of such 
offences, except when they are such ns are 
defined in Sections 212 to 218 of Chapter 
XI of the Indian Penal Code. 

Many very excellent reasons could be 
assigned for this apparent though not real 
omission. It will, however, suiBce for tho 



purposes o( this reference to point out that if 
the inferior and theoretically less experienced 
Criminal Courts were allowed to punish, as 
abettors, persons who gave evidence in 
support of false charges or rather charges 
found by the said Courts to be false, the 
provisions of the Procedure Code by which 
the punishment of the crime of false evi- 
dence can only be inflicted by the Sessions 
Court, would be practically neutralized and 
set at nought. It is, I think, obvious that 
this was never intended, and that the framcrs 
of the Criminal Procedure Code, although 
they allowed the Lower Criminal Courts to 
punish for false charges, never vested them 
with authority to punish those who supported 
such charges not by previous acts but by evi- 
dence merely. 



Court. 

the Sessions 
The conviction and s entence are set 



Judgment of the High 

Kemp, J. — We concur with 
Judge, 
liside. 



The 17th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Mahomedan Law — Nikah Marriage — Legitimacy. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of AJidnapore. 

Sheikh Moneerooddeen 



Hamdhun Bajeekur and others. 

The nihah form o! marriage is well known and esUb- 
linhcd anion^ Mahomedaiis. The issue of a nikak 
marriage would be legitimate imder theMahomedan Law. 

Kemp^ J, — The Sessions Judge has, in our 
opinion, taken a right view of this case. The 
nikah form of marriage is well known and 
established amongst Mahomedans. See Vol. 
VI Weekly Reporter, p. 60. 

In page 16 Buillie's Digest of Mabomedsn 
Law. it is stated that the words by which a 
marriage is contracted are of two kinds, 
"shureet'^ or plain, and *^ hinayui*" or 
ambiguous. The shureet or plain are nikah 
and tazweei. The issue of a nikah marriage 
would be legitimate under the Mahomedan 
law. The order of the Officiating Magistrate 
is set aside, and he will be directed to proceed 
with the trial of the case. 
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TLe9th July 1872. 

Present : 

The Hon^le F. B. Kemp and F. A. Glover, 
Judges. 

Penal Code s, S2S^ffurt^KiUing a Daughter 
without Intention, 

Committed by the Deputy Magistrate and 
tried by the Sessions Judge of Rungpore 
on a charge of Culpable homicide not 
amounting to murder. 

Queen 

versus 

Beshor Bewa, Appellant. 

Where, according to the prisoner's own confession 
(which was the only direct evidence against her), she, 
with a view to chastising the deceased, her daughter of 
, 8 or 10 years of age, for impertinence, but without any 
intention of killing her, gave her a kick on the back 
and two slaps on the face the result of which was death— 
Hbld that the conviction should be under s. 323 Penal 
Code of voluntariljr causing hurt, and the punishment 
one year's rigorous imprisonment. 

Kempy J, — The only evidence against the 
prisoner is her confession, and this must be 
taken in its entirety. The prisoner states 
that the deceased, her daughter, a child of 8 
or 10 years of age, was impertinent to her, 
that is to say, mocked her : that she, with a 
view of chastising her but without any in- 
tention to kill her, gave her one kick on the 
back and two slaps on the face ; that the 
child fell down senseless ; that the prisoner, 
thinking the child was dead, buried the body 
and gave out that the child had died of 
cholera. 

This is all that the prisoner admits, and it 
does not, in my opinion, amount to more than 
voluntarily causing hurt under Section 321 
Indian Penal Code. The prisoner has not 
been charged, as she might have been, under 
Section 201 of the Code, of causing the 
disappearance of evidence of the commission 
of an offence, knowing or having reason to 
believe that an offence had been committed. 

We convict the prisoner under Section 323 ; 
and as the provisions of Section 334 do not, 
under the circumstances, apply, we sentence 
her to one year's rigorous imprisonment. 

Glover y J. — The only direct evidence 
against this prisoner is her own confession. 
The statement of the one boy is palpably 
felse in many particulars, and that of the 
other does not distinctly implicate the pri- 
fsoner more than she herself confesses to. 



The truth seems to be that, in a fit of pas- 
sion she struck the girl, her daughter, on the 
head or face, and the force of the blow knock- 
ed the child down senseless. The mother, 
thinking apparently that the girl was dead, 
tried to conceal her share in the matter by 
hanging up the body to the beam, and so to 
make it appear that the girl had committed 
suicide.* 

This is probably what occurred, for the 
medical evidence shows that the girl was 
partly suffocated by hanging, and the deposi- 
tion of the second boy gives a good deal of 
color to the supposition. There is, however, 
no /^roq/" against the prisoner except her own 
statement, and that does not amount to mora 
than an admission of having voluntarily 
caused hurt. 

The woman had, so far as I can see, no 
intention of doing anything more than 
chastise a disobedient and impertinent child, 
and does not appear to have used any ex- 
traordinary violence. 

Her hanging up what she supposed to be 
the dead body of her daughter would not 
aggravate any offence for which she was 
committed for trial ; for, thinking her child 
already dead, she could not be guilty of inten- 
tionally inflicting any further violence. 

I concur therefore with Mr. Justice Kemp 
in thinking that the conviction should be 
under Section 323 of the Penal Code, riz., 
of voluntarily causing hurt, and that the 
punishment (the highest that the law allows) 
should be one year's rigorous imprisonment. 



The 18th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Right of Private Defence of Person and Property 
--No fear of Assault-^ Unarmed Persons. 

Queen 

versus 

Gour Chand Chung and another. Appellants. 

Committed by the Deputy Magistrate and 
tried by the Officiating Additional Ses- 
sions Judge of Backergunge on a charge 
of murder. 



* It appears from the judgment of the Sessions 
Judge that the prisoner's younff son Manu, seeing the 
deceased banging, cried out to his brother Uni, and that« 
before Uni came up, the prisoner cut the rope and told 
Uni to say that the deceased had died of cholera. Then, 
It would seem, followed the hanging which is referred to 
in the judgment of Kemp, J. 
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The ri^ht of private defence of person and property 
was not allowed to be pleaded in a case where there was 
no fear of an assault sach as is described in the clauses of 
Section 100 of the Penal Code, and where the prisoners 
used deadly weapons Tspears) and killed two unarmed 
persons whom they found ploughing land which the 
prisoners believed to be theirs. 

Glover^ J, — The substantial objection to 
the Judge's finding taken by the prisoners in 
appeal is, that, on the evidence, they ought to 
have been acquitted as having acted within 
their right of private defence of person and 
property. 

The facts are undisputed : the prisoners 
did kill with their spears two men, and did 
wound severely a third. The dispute was 
about a small piece of land which had, in 
previous years, been in the cultivation of 
Eamkishno, but which had, during the pre- 
ceding year, been cultivated by the father of 
the prisoners. There is evidence also that 
the Tehseeidar of the landlord had taken rent 
from tlie prisoner's father for that year, and 
had told Ramkishno, on his applying for his 
land, that he might take it if he could. 

There seems to be no doubt that Ram- 
kishno and his relatives, five or six in num- 
ber, went to the field on the day in question 
and commenced ploughing. We find no reliable 
evidence that there were more than, at the 
utmost, eight or ten persons present, and in 
noway believe the prisoner's statement that 
there was an assembly of 260 men sent to sup- 
port the zemindar's nominee. The prisoners 
came to the field armed with spears, and, 
after a few words of remonstrance on either 
side, killed two of Btimkishno's party and 
wounded a third. There is no evidence that 
any resistance was made, or that any of Bam- 
kishno's people were armed. Immediately 
after the attack, the prisoners returned home 
and then went to the police-station at Madari- 
pore, where they gave themselves up. 

The Sessions Judge had held, and we think 
quite rightly, that the prisoners altogether 
exceeded their right of private defence. 

In the first place, there could have been no 
right of private defence of the person, for, 
as we said before, there is no proof that 
Bamkisbno was supported by any number of 
people, or that any one individual of his 
company was armed. There could have been, 
therefore, no fear of an assault such as is de- 
scribed in the clauses of Section 100 Penal 
Code. 

And as to private defence of property, 
granting that the prisoners honestly thought 
&at the land was theirs, that did not justify 
them in using deadly weapons or in kUling 
two unarmed persons whom they found upon 



the land. Taking everything in the light 
most favorable to them, they could only, by 
Section 104, have defended their property 
against criminal trespass by acts that did 
not extend to the voluntarily causing of death. 
As a matter of fact, moreover, they might 
easily have applied to the authorities, and had 
no right to taike the law into their own hands 
at all, for the field was only being ploughed, 
and no injury would have been caused by the 
delay. 

We agree with the Sessions Judge, there- 
fore, that the prisoners are not protected, and 
that their cirme is nothing less than murder, 
under Section 302. We reject the appeal. 



The 19th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Code of Criminal Procedure s, 62 — Penal Code 
88, 188 and\\4i — Di8obedience of lawful Order 
of Public Servant — Abetment — Hook Swinging 
or other Self-torture. 

Miscellaneous Criminal Case No. 128 

of 1872. 

Dwarick Misser and others. Petitioners. 

Baboo Grish Chunder Mookerjee for the 
Petitioners. 

Where by direction of Government, the Magistrate 
promalgated an order under b. 62 Code of Criniinal Pro- 
cedure, directing aU persons to abstain from hook- 
swinging or other self-torture in public and bxnn the 
abetment thereof, and no such order was upon the re- 
cord, the High Court annulled the conviction of the 
prisoners by the Deputy Magistrate under ss. 188 and 
114 Penal Code for having knowingly disobeyed that 
order. 

Kempt J. — These three men have been 
convicted by the Deputy Magistrate of Kulna, 
Baboo Ram CoomarBose, under Sections 188 
and 114 of the Indian Penal Code and sen- 
tenced to one month's simple imprisonment. 
There being no appeal against this sentence 
the petitioners moved this Court. The find- 
ing of the Deputy Magistrate is as follows : 
" The Court finds that the accused being 
'* present, abetted disobedience of an order 
"duly promulgated by a public servant, 
" namely, the Magistrate of Burdwan, under 
" Section 62 of the Criminal Procedure Code, 
" which disobedience caused or tended to 
"cause annoyance to persons lawfully em- 
" ployed, knowing that such an order had 
" been duly promulgated, and have thereby 
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** committed an offence punisluible under Sec- 
'' tious 188 and 114 of the Indian Penal 
** Code Section 188 enacts that whoever 
*' knowing that, by an order promulgated by 
*' a public servant lawfully empowered to 
*^ promulgate such order, he i^ directed to 
*' abstain from a certain act, or to take cer- 
*^taiiA order with certain property in his 
'* possession or under his management dis^ 
''obeys such direction, &c." In this case 
althonjih the Deputy Magistrate in hin find- 
ing alludes to an oixler promulgated by the 
Jdagistriite of Burdwan under Section 62 no 
such order is on the record and therefore we 
fail to see how the accused could be convict- 
ed of having knowingly disobeyed an order 
promulgated by a publie servant. The De- 
puty Magistrate refers to a resolution of the 
Bengal Government dated the 15th of Mnrch 
1865. By that resolution all Magistrates 
of Districts in the Lower Provinces were 
requii*ed, "under ihe powers vested in them 
^ by law, whenever they shall consider that 
*^ such dii*ection is necessary to prevent 
^annoyance to persons lawfully employed, 
** or danger to human life, health, or safety, 
*^ to direct any person to abstain from the 
^' act of Hook swinging, or other self-torture, 
'* in public, and from tlie abetment thei-eof, 
*' or to take such order with prop»;rty in his 
^ possession or under his mnna<;ement as may 
*' serve to prevent the commission of the 
" act, and persons who disobey any «uch 
*' injunction should be prosecuted and punish- 
** ed according to law." There is no evidence 
in this case that any such injunction was 
issued, and there is no order under Section 62 
of the Code of Criminal Procedure upon the 
record. The conviction and sentence are 
therefora annulled and the prisoners must be 
released. 



The 22nd Jnly 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 

Penal Code s, IQ'l—Code of Criminal Procedure 
s, 422 — O mission to give Information of 
OJJence — Additional Evidence {called for by 
Appellate Court). 

Miscellaneous Criminal Case 
No; 141 of 1872. 

Woodoy Chand Mookhopadliya, Petitioner. 

Buboos Hem Chunder Banerjee and Doorga 
Mohiin Doss for the Petitioner. 



Per Kemp^ J. — Before a person can be convicted of an 
offence under Section 202 Penal Code, there must be legal 
evidence (1) that he has knowledge or reason to believe 
that some offence Jias been committed ; (2) an intentional 
omission to give any information res|iecung that 
offence; and (3) that he is legally bound to ^ve that 
offence. In this case, the Sessions Judge havmg found 
that there was no evidence at all, Section 422 Code of 
Criminal Procedure did not apply, as that Section onl^ 
authorizes an Appellate Court to direct additional evi- 
dence to be taken where there is $ome primd facie evi- 
dence bearing upon the guilt or innocence of the accused, 
but not where there is no evidence at all. 

Per Glover^J. — The Sessions Judge, having found thai 
an offence was committed, and that the accused were 
bound by law to give information respecting it, but that 
there was not on the record evidence of their omission to 
give that information, was competent under Section 42i 
to order the deficiency to be supplied ; the object of that 
Section being the prevention of a guilty person's escape 
through some careless or ignorant proceedings of a Magis- 
trate, or the vindication of a wrongfully accused person's 
innocence where the same carelessness or ignorance has 
omitted to record circumstances essential to the elucida- 
tion of truth. 

Glover, J. — The Mat^istrate convicted the 
accused nnder Section 202 Penal Code, hold- 
ing that they knew of the commission of the 
dacoitee in Mu^snmat Uijela's honse, and, sti 
knowing, intentionally omitted to give infoim- 
atioii to the authorities. 

The Sessions Judge on appeal found that ik 
dncoitee had taken place, and that the accused 
were all aware of the fact, but that there was 
no evidence on tlie record to prove the 
*' omission." He therefore ordered the Magis- 
trate, under Section 422 Code of Criminal 
ProceduiT, to supply the necessary evidence^ 
and to return the case to his Court for final 
disposal. 

It is not quite clear to me, from the word- 
ing of the Sessions Judge's order, whether the 
evidence required was on the point of simple 
" omission" or of '* intentional omission;" and 
if I were trying the case as a Regnlai* Appeal, 
I am not sure that I should agi*ee with the 
Sessions Judge as to there being no evidence as 
to the fact of *' omission." I think that there is 
some evidence both as to thn actual omission, 
and as to the intention also; but however that 
may be, I do nor, afier much consideration, 
find any thin*; illegal in the Sessions Judge's 
order. Section 422 Code of Criminal Proce- 
dure gives the Appellate Court power to direct 
further enquiry to be made, and additional evi- 
dence to be taken, whenever it thinks such 
enquii'y and evidence necessary " upon any 
point bearing upon the guilt or innocence of 
the appellant." The words are exceedingly 
large, and give an almost unlimited discretion. 

In the present case, the Sessions Judge con- 
sidered it proved that persons who were 
bound by law to give certain information wei'e 
possessed of that information, but that there 
was not ou the record evidence of their 
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"omission" to supply the information in 
question to the Police. No doubt proof of 
the omission was absolutely necessary, and 
without it there was no case against the 
accused. But the Section (422) gave the 
Sessions Judge the power, as it seems to me, 
of ordering the deficiency to be supplied. 

If an Appellate Court is bound under all 
circumstances to decide on the guilt or inno- 
cence of an accused person on the evidence 
taken in the Court of first instance, and has 
no power to supplement it in any way, then 
I cannot understand the object of Section 
422 Code of Criminal Procedure. That 
object I take to be the prevention of a guilty 
person's escape through some careless or igno- 
rant proceedings of a Magistrate, or the vindi- 
cation of a wrongfully accused person's inno- 
cence, where the same carelessness or igno- 
rance has omitted to record circumstances 
essential to the elucidation of truth. The 
words of the Section are, as I said before, 
" any point bearing upon the guilt or inuo- 
"cence of the appellant," and the Jutlge's 
action appears to me to have been perfectly 
justified. 

Kemp^ J. — I regret that I am unable to 
concur with Mr. Justice Glover. Apart from 
the fact that the Magistrate omitted in this 
case to record any fiiidinir, I am of opinion 
that, before a person can be convicted of an 
offence under Section 202 of the Indian Penal 
Code, there must be legal evidence, first, that 
he has knowledge or reason to believe that 
Bome off^ence has been committed ; second, an 
" intentional" omission to give "any" inform- 
ation respeciing that offonce ; and, third, that 
ho is legally bound to give that information. 

The petitioner, Woodoy Chniid Mookhof»a- 
dhya, as the village gomashta, was legally 
bound to report rrimes. An offence, in this 
case dacoitee, was committed ; of this there 
appears to be evidence which, though dis- 
credited in the first instance by the Deputy 
Magistrate, was l)elieved l»y the Magistrate, 
and on appeal, by the Sessions Judge. It 
may also, I think, be conceded that the peti- 
tioner had knowledge, though not immediate, 
of the offence, but the Sessions Judge finds, 
and I quote his own words, " there is no evi- 
dence as to the ' main' point in the charge, the 
omission to give information." " The case," 
says the Judjje, " must accordingly be sent 
«' to the Magistrate to have evidence taken on 
" this point under Section 422 of the Code of 
" Criminal Procedure." The accused, be it 
remembered, remained in jail, and there he 
would have remained but for the action of 
this Court which released him ou bail while 



the Police were huntiug up eyidence to con- 
vict him. 

It appears to me that the "main" point 
under Section 202 is whether the omission 
was intentional. There may be knowledge or 
a reason to believe that an offence has been 
committed ; there may be an omission to give 
any information ; but it is clear, at least to me, 
that the gist of the offence is the intention. 
Now the Sessions Judge finds, not that the 
evidence is insufficient, though there may be 
some evidence, but that there is no evidence 
at all. Section 422, in my opinion, does not 
apply to such a state of things. Where there 
is some primet facie evidence bearing upon the 
guilt or innocence of the accused, the Ap- 
pellate Court may, under Section 422 of t!ie 
Code of Criminal Procedure, direct additional 
evidence to be taken ; hut in the case before 
as the Sessions Ju'lge finds that there is no 
evidence at all. What then was there to add 
to, and how does the necessity for additional 
evidence arise ? I am of opinion that the 
accused ought to have been acquitted, as there 
is no evidence of an intentional omission, or, 
according to the Judge's finding, of any omis- 
sion at all. 

I therefore quash the conviction and sen- 
tence, and direct the immediate release of the 
petitioner. 



The 24th July 1872, 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Commitment — False Eoidence^^ Abetment — Pe- 
nal Code 8t. 193 and 109. 

Reference to the High Court by the Judi- 
cial Commissioner of Assam. 

In the case of Dinonath Burooa and others. 

Baboo Sreenath Banerjee for Dinonath 
Buix>oa. 

The commitment of certAin persona charged, under 
8. 193 Penal Code, with intentionally giving false evi- 
dence in a judicial proceeding, was held to be ille^ii 
inasmuch as the sanction of neither the Court before or 
against which the o£fence was committed, nor of some 
other Court to which such Court is subordinate, was 
given. 

It is not necessary, to constitute the offence of abet- 
ment, that the act abetted should be committed. 

Resolution, 

Kemp, J. — Read a letter from the Judicial 
CJommissioner of Assam, dated the 3rd July 
1872, submitting, for the ordere of the Court, 
the record of a case of commitment made by 
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No, 1 Group, 

1. Ddoti. 

2. Paniha. 
8. Noolln. 
4. Kalea. 

6. Har Mohan. 
6. Ramnath. 



7. Dinonath. 

8. Holl 

9. Ramdass. 
10. Doorga Ram. 



the Deputy Commissioner of Luckimpore, 
which, the Judicial Commissioner is of opi- 
nion, should he quashed. 

The Judicial Commissioner observes that 
there are two groups of 
accused ; the first group 
consists of six persons, 
vide margin. These 
six men have been 
charged with " inten- 
tionally giving false 
" evidence in a judicial proceeding before 
" the Assistant Commissioner ;*' and with re- 
ference to them, the Judicial Commissioner is 
of opinion that the commitment is illegal, as 
neither the sanction of the Court before or 
against which the offence was committed, nor 
of some other Court to which such Court is 
subordinate, has been given. If this be the 
case, the commitment is illegal. 

With respect to the second group, vide 
margin, the Judicial 
Commissioner observes 
that these four men 
have been committed 
on a charge of " abet- 
''ting the intentionally giving false evidence 
•* by certain persons, namely Pooran, Donai, 
'^ and Mangoll before the Assistant Commis- 
" sioner of North Luckimpore.** He is of 
opinion that the commitment is illegal on two 
grounds : — 

Ist, — That no person can be convicted of 
abetting an ofience under Section 109 of the 
Penal Code until the person or persons ac- 
cused of having committed the offence have 
been convicted of the charge involved. 

2iicf, — That the committing officer had no 
jurisdiction, inasmuch as no sanction for the 
prosecution of the offence abetted, namely, an 
oflfence under Section 193 of the Penal Code 
was given. 

The Court is of opinion that it is not 
necessary to constitute the offence of abet- 
ment that the act abetted should be commit- 
ted. But if there is no record of any sanc- 
tion having been given, either by the Court 
before or against whom the original offence, 
namely, the offence under Section 193 was 
committed, or by some Court to which such 
Court of primary jurisdiction is subordinate, 
and of which fact we are not certain, the 
commitment of the parties composing the 
second group would be illegal, on the second 
ground stated by the Judicial Commissioner, 
though not on the first ground. 



The 26th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Evidence — Identification of Accused {after PrO" 
secution closed). 

Miscellaneous Criminal Case No. 137 

of 1872. 

Jankee and others, Petitioners, 

Mr. C. Gregory for the Petitioners. 

The identification of an accused after the evidence 
for tlie prosecution has been completed, will not be 
legally sufficient if there is nothing to show that the 
witnesses were on their oaths at the time they made the 
identification. 

Kemp, J. — ^In this case, we think that 
there is no reason to interfere, except in the 
case of the petitioner, Neemun Singh, against 
whom there is no evidence whatever, and he 
will be acquitted. 

The other prisoners were named by one or 
more of the witnesses for the prosecution, 
and the Courts below have thought proper to 
believe that evidence. We cannot, under 
Section 404 Code of Criminal Procedure, in- 
terfere, and the order is affirmed. 

We may observe that the identification 
of the accused, after the evidence for the 
prosecution had been completed, would not 
be legally sufficient, as there is nothing to 
show that the witnesses were on their oaths 
at the time they made the identification. 



The 26th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Code of Criminal Procedure s. 184 — Property 
of absconding Offender declared to he at Disposal 
of Oovemment — Restoration of — Power of 
high Court— Review of Order — Cancelment 
of Order. 

Miscellaneous Criminal Case No. 134 

of 1872. 

The Government of Bengal, Petitioner^ 

versus 

Meer Surwar Jan, Opposite Party^ 

Mr. H. Belli Legal Remembrancer, for the 
Petitioner. 

Baboo Doorga Mohun Doss for the 
Opposite Party. 
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The High Court cancelled a previous order made by 
it (under an error in law caused by a misrepresentation 
of the facts) directing the restoration of the moveable 
property of a prisoner which was under attachment; 
the Court not having been informed at the time that the 
property in question had, under s. 184 Code of Criminal 
Procedure, been declared to be at the disposal of Govern- 
ment. 

Property so declared to be at the disposal of Govern- 
ment can only be restored by Government. 

Kemp, J, — In this case Mr. Bell, the Legal 
Remembrancer, appeared on behalf of the 
Government of Bengal and moved the Court 
to cancel an order passed on the 27 th March 
1872, on the ex parte petition of one Surwar 
Jan. 

On the 8th July 1872, notice was issued 
to Surwar Jan to appear in person or by 
pleader. 

It appears that Surwar Jan was committed 
by the Magistrate of Furreedpore to the 
Sessions to take his trial on a charge of riot 
with murder. Surwar Jan was convicted by 
the Sessions Judge, but, on appeal, was 
acquitted by this Court. 

Previous to the apprehension and commit- 
ment of Surwar Jan, he had evaded process, 
viz,, a warrant issued against him, and certain 
moveable property belonguig to him, which 
had been attached, was declared to be at the 
disposal of the Government under Section 
184 of the Code of Criminal Proc>edure. 
After the acquittal of Surwar Jan by this 
Court, he was put on his trial under Section 
174 of the Penal Code, and being convicted 
was sentenced to imprisonment for a term of 
six months and a fine of Rs. 1,000, this 
being the maximum sentence which can be 
passed under that Section. 

Surwar Jan then petitioned this Court, 
and, on the 22nd December 1871, Justices 
Kemp and E. Jackson were of opinion *^ that 
it could not be said that Surwar Jan's absence 
did not originate in a desire to evade process," 
but on the last ground of his petition, which 
contained a prayer for mitigation of punish- 
ment, those Judges held that, although they 
confirmed the conviction, they were of opinion 
that as Surwar Jan had been then some 
months in Jail and had been acquitted of the 
graver, charge of riot with murder, the 
remaining portion of the sentence ougiit to 
be remitted. Nothing was said as to the 
remission of the fine, but doubtless it was the 
intention of the Judges to remit it. 

Subsequently, on the 27th March 1872, 
Surwar Jan presented a petition to this Court 
praying that as he had been, as he states, " re- 
leased by this Court from the unjust sentence 
passed by the Magistrate," the Court would 
be pleased to direct the confiscated moveable 



property to be restored to him. On this 
petition we passed an order directing the 
Magistrate ** to restore all the moveable pro- 
perty of the petitioner which may be under 
attachment" 

It is clear that the pleader who presented 
this petition did not place the tnie circnm* 
stances of this case before the Court ; no 
mention of the fact that the property in ques- 
tion had been declared to be at the disposal 
of the Government was made ; the petitioner 
was also incorrect in stating that this Court 
had '^released him from the unjust sentence 
passed by the Magistrate." Wliat the Conrt 
did, was to mitigate the sentence, altkoogh 
they upheld the conviction. 

It lias been argued by the pleader for 
Surwar Jan that this Court is not competent 
to review its order, and a Full Bench case to 
be found in Volume 5 of the Weekly Reporter, 
Criminal Rulings, page 61, was refeired ta 
In that case it is laid down that a review of 
judgment will not lie from a eeotence or 
judgment pronounced by the High Court or 
by a Division Bench of the High Court on 
appeal. But in this caee our order w« 
passed without notice to the Magistrate or the 
Grovernmeot of Bengal, and the facts of ibe 
case were, to say the least, not correctly 
stated. 

Being therefore of opinion that the property 
which has been declared to be at the disposal 
of the Government of Bengal, can only be 
restored to Surwar Jan by that Government, 
and that our order of the 27 th March 1872, 
which, though it refers in terms to the pro- 
perty under attachment, clearly contemplated 
the property in question, was based upon an 
error in law caused by a misrepresentation of 
facts, we cancel it 



The 29th July 1872. 

Present:" 

The Hon'ble P. B. Kemp and F. A. Glover, 
Judges, 

Certificate under Act XXVII of 1860— JDi^pn/^ 
Possession of House — Procedure, 

Miscellaneous Criminal Case No. 131 
of 1872. 

Seetaram Sahoo, Petitioner^ 

versus 

Roy Sheo Gholam Sahoo Bahadoor, 

Opposite Party. 
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Baboos Kalikiihen Sein and Rughoobuns 
Sahoy for the Petitioner. 

Messrs, ,R, T, Allan and C, Gregory for 
the Opposite Party. 

A certificate under Act XXVII of 1860 only author- 
izes the holder thereof to collect the debts due to the 
estate of a deceased person, but does not entitle him to 
recover or to take possession of any property belonging 
to the deceased from any person who may be in posses- 
sion (whether wron^ul or rightfuh of that property. 
The Magistrate ought to maintain the person in posses- 
sion, and leave the other party to brmg a suit in the 
CivU Court to prove his title to the property independ- 
ently of the certificate. 

Kempy J, — In the matter of the petitioner 
Seetarum Sahoo, in case No. 131, it will be 
necessary to enter to some extent into the 
history of this case. It appears that Ram 
Churn Sahoo died in 1269. The petitioner 
Seetaram Sahoo alleges that he is the adopted 
son of Ram Churn Sahoo ; tiiat after the 
death of Ram Churn Sahoo he was residing 
with his adopting mother, the widow of Ram 
Churn, in tlie house in dispute ; that during 
the lifetime of the widow he lived in that 
bouse, and that no attempt was made to dis- 
turb his possession until after the death of 
the widow which took place some time after 
that of her husband, or in 1271. On the 
death of the widow the opposite party, Roy 
Sheo Gholam Sahoo Baliadoor, who claims to 
be a cousin of the late Ram Mohun Saiioo, 
applied to the Judge for a certificate under 
the provisions of Act XXVII of 1860. In 
that case he obtained a certificate, and the 
order of the Judge is now pending in appeal 
before this Court in Miscellaneous Regular 
Appeal No. 1 56. It is sufficient, however, 
here to say that it appears from the decision 
in that case that the petitioner Seetaram 
Sahoo who was the objector in the certificate 
case was unable, as he states, to produce the 
deed of adoption, inasmuch as it was iu 
Calcutta at the time, and no opportunity was 
given him to produce it. That case is now 
under appeal, and we have nothing further to 
do with it. Shortly after the death of the 
widow a riot took place, and from the pro- 
ceedings taken in that case before Mr. Crib- 
ble the Joint Magistrate and his decision 
dated the 24th of March 1872, it is very 
clear, without goinj; further into the case, thut 
Sheo Gholam's party were in the wrong. It 
is evident from those proceedings that Seeta- 
ram Sahoo and his wife were r^'Siding in the 
disputed premises, and that a riotous attack 
was made on the house by Sheo GhoUm's 
party in force with the intention of summarily 
ejecting Seetaram and his wife from the 
premises. From thai decision the conduct of 



the Deputy Magistrate seems to us blameable ; 
he was on the spot at the time and he ap- 
pears to have taken no active steps to 
prevent the riot. Be that however as it 
may it is very clear that Sheo Gholam's 
party were the agressors, and they were 
convicted of rioting by the Joint Mac^istrate 
Mr. Gribble, who, at the time he passed his 
decision of the 24th March 1872, was clearly 
of opinion that Seetaram Sahoo, with his 
wife, was residing in and in possession of the 
disputed house. Subsequently several peti- 
tions were presented^ and amongst them a 
petition by Beerun Singh, a servant of Sheo 
Gholam Sahoo, in which he petitioned the 
Magistrate to issue an injunction under the 
provisions of Section 62 Act XXV of 1861, 
the Code of Criminal Procedure, upon Seeta- 
nunf Sahoo calling upon him to remove his 
wife from the disputed premises within a 
certain time. The Magistrate refused to 
issue any injunction, but referred the peti- 
tioner to Section 448 of the Penal Code ; 
that is to say, directed him to take proceed- 
ings against Seetaram and his wife for house 
trespass, although the Magistrate had pre- 
viously held that Seetaram and his wife were 
residing and had been residing before the 
riot on the premises in dispute. Subse- 
quently Seetaram Sahoo, on the 2nd of April 
1872, prayed the Magistrate to give him the 
protection of the Police, alleging that 
although his wife was then living in the house 
in dispute with his servants and he was thus 
in possession thereof, , he apprehended a 
breach of the peace on the part of Sheo 
Gholam Sahoo's wife if he, the husband, 
attempted to visit his wife in the house in 
dispute ; he therefore asked for a guard of 
4 Constables and a Head Constable of Police ; 
thu expenses of which guard he offered to 
defray. 

The Magistrate, upon this petition, passed 
an order to the effect that whereas the 
possession of Sheo Gholam Sahoo had 
been found by a competent Court, if Seetaram 
Sahoo and his wife desisted from going to 
the house in dispute, no affray was likely to 
take place ; he therefore refused to accede to 
the prayer of the petitioner. That* is briefly 
the state of the case up to the time when 
tills Court was asked to send for the record 
of the case. The record was sent for on the 
20th of June 1872. 

It is clear to us that the certificate under 
Act XXVII of 1860 could only authorize 
the holder thereof^ Roy Sheo Gholam Sahoo 
Bahadoor, to collect the debts due to the 
edtate of the deceased Rum Churn Sahoo 
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Such a certificate does not entitle him to 
recover or to take possession of any property 
belonging to the deceased from any person 
who may be in possession of that property. 
The iK)88es8ion of Sf etarara Sahoo and his 
wife, whether a wrongful or a rightful posses- 
sion (and upon this point we cannot pro- 
nounce any decision), has, to onr minds, been 
clearly proved in ihis case, and therefore 
Sheo Gholam Sahoo, if he seeks to recover 
possession, must prove his title independent 
of his certificate. The real struggle between 
the parties in this case is as to who is to 
bring a suit in the Civil Court, and upon 
whom the onus is to lie. From the very 
commencement of this case, namely, in the 
riot case, there is no doubt that Mr. Gribble, 
liowever he may have changed his opinion 
from that expressed on the 24th of March 
1872, thought that Seetaram's wife was in 
possession, and thfit at the time of the riot 
both the wife and husband were in the house 
with their servants, and Sheo Gholam Sahoo's 
people were convicted of rioting and were 
punished. In the petition of Beemn Singh 
it is admitted thnt the wife of Seetaram and 
his sei-vants are still in the house, and an 
application was made to the Magistrate for 
an iujuuction calling upon them to vacate 
the premises. Throughout the proceedings 
it is clear to us that Seetaram and his wife's 
possession of thn house has been admitted by 
the opposite party. We therefore hold that 
the order of the Magistrate in this case is an 
improper and illegal order, und that Seetaram 
Sahoo and his wife ought to have been main- 
tained in possession of this house, leaving the 
opposite party Sheo Gholam Sahoo to bring, 
if so advised, a suit in the Civil Court to 
prove his title to the house independent of 
the certificate which he has obtained. 

The order of this Court therefore is that 
the order passed by the Magistrate, and that 
of the Sessions Judge confirming that order, 
be set aside, and that Setaram Sahoo and his 
wife be retained in possession of the house 
in dispute until the title to thnt house is 
decided by a competent Court. The Magis- 
trate of the District will see that, in the exer- 
cise of their right of possession in thnt house, 
Seetaram and his wife are not in any way 
molested or hindered. 



The 24th July 1872. 

Present : 

The Hon'ble F. B. Kemp and F. A-fGlover, 
Judges. 

Coda of Criminal Procedure s, 318 — Land Dis' 
putes — Disputen as to Right to collect Share of 
Hent^C, O, No. 10 of ISth April 1863— 
Regulation V of 1812 *. 2^-- Regulation V of 
1827. 

Miscellaneous Criminnl Case No. 120 of 

1872. 

Bamrunginee DasseeyjPe/i/toiter, 

versus 
Grooroodass Roy, Opposite Party. 
Mr, Woodroffe for the Petitioner, 
Mr, Lowe for the Opposite Party, 

Section 318 Code of CriminalJIProcedareVrefers only 
to dispntes concerning land, but not to a dispate as to 
the ri^ht to collect the rents of a joint undivided 
estate in a certain proportion. The latter most be dealt 
with under Circular Order No. 10 of 1 8th April 1863 and 
8. 26 Regulation Y of 1812, as amended by Ke^ulatioa Y 
of 1827. 

Kempf J, — This case was before the 
Court on the 13th of Jauuary 1872, on tliat 
occasion we observed that the first party 
RamruDgiuee Dassee, being, as she alleges, a 
joint sharer in the property in dispute, had 
attemfited to exercise her right to collect 
the rent in a certain proportion in the uo- 
divided estate; aud that if such was thecase, 
the matter could not come under the pro- 
visions of Section 318 of the Code of Crimi- 
nal Procedure, but must be dealt with as 
directed in the Circular Order of this Courty 
No. 10, dated 18th April 1863. 

We further directed the Magistrate in re- 
trying the case to give the parties an oppor- 
tunity of appearing before him. The Ma- 
gistrate, on receipt of our remand order, 
thought proper to make over the case to the 
Deputy Magistrate, Baboo Bhoobun Mohun 
Raha, who has found that the dispute comes 
within the purview of Section 318 of the 
Code of Criminal Procedure, aud on the 
evidence that the second party Baboo Gooroo- 
dass Roy is in possession. The order of 
the Deputy Magistrate, directing that the 
second party be kept in possession until 
ousted in due course of law, is dated the 
17 th April 1872. 

Ou the 26th June on the petition of the 
first party Ramruuginee Dassee, we directed 
a rule to issue on the second party to shoir 
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cause why the order of the Deputy Mngis- 
trate should not be reversed. 

The case has been fully argued before us 
by Mr. Lowe for the second party in support 
of the Deputy Magistrate's judgments, and 
by Mr, Woodroffe for the first party in sup- 
port of the rule. 

The position of the parties is this : — 
Gooroodass Roy, the second party, and 
Doorgadass Roy, the husband of Ramrungi- 
nee, the first party, were uterine brothers. 
Doorgadass died in 1838. After his death 
his widow Ramrunginee set up a will and a 
power to adopt, dispute arose, and two suits 
were instituted in the late Supreme Court on 
the part of the widow; one to establish the 
will and her power of adoption, the other for 
her share in the joint undivided estate. 
These suits were even tually compromised, and 
a decree was passed according to the terms 
of thai compromise, the result being thnt it 
was declared that Ramrunginee was entitled 
to a one-fourth share of the joint undivided 
estate and her power to adopt was recogniz- 
ed. This decree was passed in February 
1846, 

It is alleged by Gooroodass Roy that the 
compromise upon which the decree of Feb- 
ruary 1846 is bnsed coDtemfiluted the execu- 
tion of a further deed between the parties 
according to the terms of which Gooroo- 
dass was to manage the collections from the 
share of his sister-in-law Ramrunginee; that 
in pursuance of Uiis, an ekrarnamah or 
power of attorney was executed by Rnra- 
ranginee on the 18th Assar 1253 (June 
1846) according to fhe terms of which Ram- 
runginee made over her whole title to a 
share of the joint undivided estate to him for 
the consideration of an allowance by way 
of maintenance of Rs. 200 per mensem for 
the term of her life. It is under this deed 
that Gooroodass claims to be in exclusive 
possession of the whole estate, with the right 
to collect 16 annas of the rent from the ten- 
antry. The execution of this deed is em- 
phatically denied by Ramrunginee. 

The Deputy Magistrate observes, with re- 
ference to this deed, that '* the genuineness 
or otherwise of it is a question for the Civil 
Court to settle." He then proceeds to 
state that it appears to be true that Ram- 
runginee did execute " a" power of attorney 
in favor of Baboo Gooroodass Roy, inns- 
much as in her deposition, under Section 177 
of Act VIII of 1859, she said— ** Perhaps 
*• Gooroodass Roy took a power of attorney 
•« siorned by me" and further that in the 
same deposition she has stated : — *' He does 



*' not pay me Ks. 200 per mensem, but 
** Rs. 2,000 per annum." 

We so far concur with the Deputy Ma- 
gistrate that it will be for the Civil Court 
to decide the question of whether Ramrun- 
ginee did execute the ekrar or not. We 
have looked at it and considered its terms 
to enable us to ascertain the precise position 
of the parties, and for no other purpose. 
The deed in question is one of a very pecu- 
liar description. The widow is made to 
give up willingly her right to adopt, to esta- 
blish which she had brought to a successful 
conclusion a suit in the Supreme Court, and 
to accept a monthly salary by way of main- 
tenance of Rs. 200 in lieu of a one-fourth 
share in a joint undivided estate of very 
great magnitude and value. 

Ramrunginee has on oath denied the exe- 
cution of (his deed. Baboo Gooroodass 
Roy has not deposed to its execution. The 
deed is not registered. It was originally en- 
grossed on an insufficient stamp, and though 
executed in 1846, it was not produced in 
any Court, or in any way published to the 
world before 1861, and that too in an ex 
parte proceeding. Again in 1865 it was 
successfully repudiated by Ramronginee 
when she was permitted to tnke out execu- 
tion of a decree jointly, in proportion to 
her share in the undivided estate in spite 
of this deed. 

If, therefore, this deed be left out of the 
question, as either of doubtful authenticity 
or one upon the genuineness of which this 
Court cannot under the provisions of Sec- 
tion 318 decide, the parties revert to the 
position which they held under the decree 
of the late Supreme Court under which 
Gooroodass Roy is entitled to a three-fourth 
share, and Ramrunginee to a one-fourth share 
of the joint undivided estate. 

When the present dispute arose between 
the parties, and proceedings were insti- 
tuted under the provisions of Section 318 
of the Code of Criminal Procedure, both 
parties, and more particularly the second 
party Gooroodass Roy, repudiated the idea 
that the Section applied. In the kyefeut 
of Gooroodass Roy, we find a statement 
to the effect ** that, inasmuch as Ramrungi- 
" nee alleges that she is in possession of her 
"share, the provisions of Section 318 can- 
" not apply, and it is only the Civil Court 
'* which can take cognizance of the dispute. " 
Section 318 of the Code of Criminal Pro- 
cedure refers to disputes concerning land, 
lu this case there is no dispute concerning 
land, the dispute is as to the right to collect 
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the rents of a joint nndivided estate in a 
certain proportion. Kamrunginee states : — 
^< JAy right to a one-fourth share in the joint 
''estate has heen declared by a competent 
*' Court. I claim my right to collect the 
'* rents in proportion." Grooroodass admits 
that the right of Riimrunginee was declared, 
but asserts that she has divested herself of 
that right according to the terois of the 
ekrar. In this state of things, if we admit 
the ekrarnamak or power-of-attorney to be 
genuine, of which we entertain grave doubts, 
the position of Gooroodass Roy is that of 
BD attorney for the lady ; he, as member of 
a joint family, is managing the share of 
another member of that family, and therefore 
his possession would not be adverse. Take 
away that ekrar^ the right of the widow of 
Doorgadass Roy, namely Ramrunginee, to 
a one-fourth share of the joint undivided 
estate having been declared, any dispute as 
to the exercise of that right which, as in 
this case, has taken the form of an attempt 
on her part to exercise her legal rights by 
collecting her proportion of the rent, cannot 
come within the purview of Section 318 of 
the Code of Criminal Procedure, but must 
be dealt with as directed in our remand 
order, under Circular Order No. 10, dated 
18th April 1863, and Section 26 Regula- 
tion V of 1812, OS amended by Regulation V 
of 1827. 

The order of the Deputy Magistrate is 
reversed. 



The 2nd August 1872. 

Present : 

The Hon'hle Sir Richard Couch, Kt,y 
Chief Justice, and the Hon'ble W. Alnslie, 
Judge. 

Nuisance — Penal Code 8, 290 — Criminal Tres- 
pass—Filling up Public Ditch or Drain — Cri- 
minal Procedure Code s, 426. 

Miscellaneous Criminal Case No. 164 of 
1872. 

Roopnarain Dutt and another. Petitioners, 

Baboo Romish Chunder Bose for the 
Petitioners. 

The petitioners ^ho filled up a portion of a ditch 
or drain which formed part of a public way, and which 
belonged to the public, instead of being convicted of a 
nuisance punishable under s. 290 Penal Code, was 
convicted of criminal trespass. But inasmuch as they 
had not been sentenced to a heavier punishment than 
might have been awarded if they had been convicted of 
a nuisance, the High Court, acting under s. 426 Code 
of Criminal Procedure, declined to interne. 



Couchf C, J. — The Magistrate says, "from 
'< the evidence recorded in this case, no other 
" charge than that of criminal trespass can 
'* be sustained" (a remark the justness of 
which we ne«?d not consider). ** The defend- 
ants themselves admit that their men threw 
earth which they dug from a tank in the 
public drain* This could not have been done 
without trespassing on the said drain. The 
object in this filling up a part of the drain 
with the earth might be an encroadiment on 
the drain hereafter. This case might have 
been dealt with as an obstruction if from 
the beginning the procedure laid down for 
such cases had been followed by the issue of 
the usual notice.*' 

It is clear from this hinguage, from his 
saying, '^ this filling up a part of the drain" 
which refers to the throwing the earth into 
the drain, that the Magistrate considered and 
found that a part of what is called a drain 
had been filled up, and that the filling up 
was such as to cause an obstruction, because 
he says it might have been dealt with as un 
obstruction if the procedure laid down for 
such cases had been followed. 

We have then to consider the fact that the 
persons who have been convicted did fill up 
a portion of a ditch er drain which formed 
part of the public way and which belonged 
to the public, and to an extent that would 
interfere with the manner in which the pub- 
lic are entitled to use it. It would be an 
injury to the public, and .in my judgment a 
nuisance within the meaning of Section 268 
of the Penal Code. Certainly, persons are 
not at liberty to place a quantity of earth 
upon any part of the public road, whether it 
is a part which is actually used for the 
passage of vechicles, or not. In either case 
a person has no right to interfere with the 
use of it according to the public rights. 

Then this being, upon the evidence in the 
case, a nuisance, and punishable by Section 
290, which provides for the punisiunent of 
nuisances not otherwise punishable by the 
Code, by a fine which may extend to Rs, 200, 
the applicants have not been sentenced lo a 
larger amount of punishment than might have 
been awarded for the ofiienoe which they 
ought upon the evidence to have been found 
guilty of. The case has been misunderstood 
by the Magistrate when he thought that it 
might be brought within the Section Filiating 
to criminal trespass; but acting under Section 
426of the Code of Criminal Procedure, which 
is in my opinion a most wholesome provistoa 
of the law and ahould always be considered 
when an application under Section 404 is 
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abuut to be made to the Court, I think we 
ought not to interfere with the convictiou. I 
do not see aoj ground for supposing that the 
accused iu this case have been prejudiced in 
any way by the error of the Magisiriite in 
convicting ihem under the wrong Section. 
The proceedings, therefore, must bts returned. 

The 8th Angust 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge, 

Reference — Criminal Procedure Code s. 434 — 
different View of Evidence by Sessions Judge. 

Reference to the High Court under sec- 
Hon 434 of the Code of Criminal Pro- 
cedure hy the Officiating Sessions Judge 
of Beerihoom, 

Bamdhun Mundle and others, Applicants. 

The taking by the Sessions Judge of a different view 
of the evidence from that taken by the Magistrate is not 

Sound for a reference under b. 434 Criminal Procedure 
Kle. 

Ainslie, J. — The finding of the Magis- 
trate is sufficient to warrant tlie conviction. 
The Sessions Judge appenrs to come to take 
a ditlerent view of the evidence, but that is 
not ground for a reference. 



The 17ih August 1872. 

Present : 

Tlie Hon'ble Sir Richard Couch, Ki., Chief 
Justice, and tlie Hon'ble W. Ainslie, 
Judge. 

Magistrate's Powers — Discharge— Act XXV of 
1861 *. 250 — Erroneous Order of Sessions 
Judge acted on by Magistrate. 

(Miscellaneous Case.) 

Jint Sahoo, Petitioner, 

versus 

Bheekon Roy, Opposite Party, 

Mr. M. L. Sandel for the Petitioner. 

Baboo Taruck Nath Sein for the Opposite 
Party, 

A Magistrate, after he has discharged the accused 
under s. 250 of the Ode of Criminal Procedure, has 
power, if circumstances appear to him to require it, to 
take up the case a^n and to re-try and convict the 
accused ; and the curcomstance that he was led to enter 



upon the second enquiry and second trial by an erroneous 
order made by the Sessions Judge is no ground for setting 
aside his proceedings and the conviction. 

Couch, C.J. — In this case as the offence 
was one triable by a Subordinate Magistrate 
of the first class, the Sessions Judge had not 
power to make the order which he made, 
and the case coming up to us under Section 
404 we decide that that order was an errone- 
ous one and ought to be set aside ; but it 
does not follow from this that the subsequent 
proceedings before the Magistrate ought to 
be set aside. If the order of the Sessions 
Judge was essential to the action of the Ma- 
gistrate in again taking up the case and try- 
ing the accused, of course, the order being 
set aside, the other proceedings would also 
be set aside. But the Magistrate, after be 
had discharged the accused under section 
250, had power, if circumstances appeared to 
him to require it, to take up the case again 
and to re-try the accused. He appears to 
have had before him on the second occasion 
some fresh evidence upon which he drew up 
a charge, and having heard the defence of the 
accused convicted him, which he had power 
to do. In whatever way the Magistrate was 
set in motion on the second occasion, there 
has been a proper conviction of the accused. 
The Mugistrate might, and, indeed, ought to 
have taken up the case again, and to have 
tried it as he has done. Therefore I do not 
think that the circumstance that he was led 
to enter upon the second enquiry and second 
trial by the Sessions Judge having made his 
order, is a ground for setting aside his pro- 
ceedings und the conviction. If that were 
now to be done, it would be the duty of th« 
Magistrate, upon the facts with which he is 
now acquainted, to take up the case and in- 
vestigate it. It would not be proper that a 
person who appears upon the evidence taken 
to have committed an offence should go en- 
tirely free and unpunished because the Ses- 
sions Judge had made this order erroneously. 
A decision of Mr. Justice Kemp and Mr. 
Justice Glover, dated the 28th of March 1 872, 
in the case of Mr. Caspersz and the Ranee- 
gunge Coal Company ♦ has been reod to us ; 

♦ The 28th March 1872. 

Present: 

The Hon7)le F. B. Kemp and F. A. 'Glover, Judgtt, 

In the matter ol H. P. Caspersz, Petitioner, 

versus 

The Raneegonge Coal Company, Opposite Party. 

The Advocate-General and Mr. M. L, Sandel for 

Petitioner. 

No one for Opposite Party. 

Kempt J. — This is an appliction on the part of Mr. 

H. Caspersz who has been heard through counsel to-day. 

17-A 
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but that decision is not in confiict with what 
we now decide. It set aside the order of the 



It appears that the petitioner on the complaint of the 
Baneegonge Coal Assooiation was charged with criminal 
misappropriation of certain moneys belonging to that 
association. The charge comprises three items, namely, 
Bs. 99-4-9 on account of moneys to be paid to coolies, 
Bs. 111-1-6 due to carters, and Ks. 100 being the wages 
of a Sircar by name Lull it Lai Singh, who has been 
examined in this case. The case was heard by Mr. B. 
Seyestre, Deputy Magistrate of Baneegunge, who is 
vested with the full powers of a Magistrate. The 
Deputy Magistrate after going into the whole of the 
evidence for the prosecution came to the conclusion that 
no charge of misappropriation had been made out 
against the accused, and he dismissed the case. Ihe 
Sessions Judge of Burdwan, acting under the provisions 
of Section 436 of the Code of Criminal Procedure, has 
ordered the Deputy Magistrate to make further enquiry 
into the complaint. 

It is agiiinst this order that this Court has been in- 
voked to exercise the powers vested in it under S«!tion 
404 of the Code. The Jhdge did not thhik proper to 
order the commitment of the accused. There can be no 
doubt that in this case as the accused was not put on his 
defence the order dismissing the case amounts only to a 
discharge of the accused, and that the Judge was com- 
petent under Section 435, if he thought proper, to order 
the commitment of the accused. Not havmg done so, 
and having acted under the alternative portion of Sec- 
tion 486, the Judge was bound to keep strictly within 
the terms of that Section. Now, the terms of that Sec- 
tion, in as far as the alternative portion of it is con- 
cerned, are, that in the case of such offences, that is to 
say, offences triable by the Court of Sessions or by the 
Magistrate of the District or by any officer exercising 
the ftdl powers ot a Magistrate, the Court of Sessions 
may order an enquiry to be made into any case which 
the Magistrate or other officer exercising the powers of 
a Magistrate ma^ have dismissed without enquiry. Now 
in this case, can it be said that the complaint has been 
dismissed without enquiry ? We think that the conten- 
tion of the learned counsel in this case is correct 
There can be no doubt that not only has there been an 
enquiry in this case, but that there has been a most 
elaborate enquiry. Witnesses for the Coal Association 
have been examined, their account-books have been 
produced, and the whole case has, in our opinion, been 
thoroughly enquired into, and primd facte the decision of 
the Deput;r Magistrate appears to us, as far as we can 
judge of It from the evidence which he alludes to, a 
proper decision ; but, be that as it may, he has dismissed 
the case as against the accused after taking evidence 
and after due enquiry. We have not found any authority 
contrary to the learned counsePs contention with the 
exception of a Criminal Letter which is to be found in 
Vol. 3 W. B., page 21. In that case the Sessions 
Judge appears to nave doubted whether he could proceed 
under the latter portion of Section 436 in a case where 
some enquiry had been made, and the letter referred to 
informed him that he was in error in supposing that he 
could not proceed under that Section because the words 
" wkkout enquirif" mean without proper enquiry. We are 
not bound by this criminal letter ; and, following the words 
of the law, we must hold that there has been an enquiry 
in this case, and it can hardly be said that the enquiry 
has not been a proper one. We therefore think chat the 
order of the Judge ordering a further enquiry must be 
set aside. 

Glover^ J, — I wish to add one word fwhilst entirely 
concurring in the order to be passed), to guard myself 
ai^ainst giving any opinion as to tlie sufficiency or other- 
wise of the enquiry made bv the Deputy Magistrate. We 
have not had the i;vidence before us, and the Judge on 
the other hand says that he considers ihe enquiry not to 
have been a proper or sufficient one. I wish to avoid 
pledging myself to any opinion as to the sufficiency of 
the «iquiry.' It is enough for the purposes of tliis case 
that there was an enquiry. 



Sessions Judge ; bat nothing was said as to 
what the consequences of setting it tsid« 
would be^ that question really not arisiDg m 
tlie case. 



The23id August 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt, Cki^ 
Justice^ and the Hon'ble H. V. Baylej, 
Judge. 

Jurisdiction — Afagiitrate. 

Reference to the High Court under Seetin 
434 of the Code of Criminal Frocedurr 
by the Officiating Sessions Judge of 
Dacca, 

J07 Chunder Bundopadhja, 

versus 

Jhoroo Eopalee. 

One Magistrate has no authority to set aside the onkr 
of another Magistrate. 

Reference. — I think that the Magistnte's 
order in this case was illegal. 

In tlie first place I do not see that the 
Magistrate had any authority to set aside 
any order of another Magistrate passed onder 
Chapter XX Criminal Procedure Code. 

In the next place I do not see that the 
Deputy Magistrate's order was illegal, as the 
Magistrate says. 

A notice was served on the defendant to 
open a certain road. It wns competent to 
him either to show cause why that road 
should not be opened, or to appeal to a Jarj. 
He elected the former course. In showing bis 
objection, he made certain statements the 
accuracy of which the Deputy Magistrate 
thought should be tested by a local enquiry. 
There seems to me to be nothing in the law 
prohibiting the Deputy Magii<trate from 
doint; so. 

I wouM, therefore, move the Court to set 
aside the ord«T of the Magistrate oC* ^ 
district^ nnd restore the order of the Deputy 
Magistrate. 

Judgment of the High Court, 

Couch, C.J.— The order of the Magistrate 
should be annulled. The law did not give 
any appeal to him. He had no authority 
to make the order which he did. . 
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The 24th August 1872, 

Present : 

The Hon'ble Sir Richard Couch, Kl., Chief 
Justice, and the Hou'ble W. Aiaslie, 
Judge, 

Act II of 1867, B. C, C Operation of J. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Magistrate of Moor- 
shedabad. 

The Queen 

versus 
Zohur Sheikh and others. 

A sentence of rigorous imprisonment in default of 
fine, passed under Act II of 1867 (B. C.)i was set aside, 
the notification of the Government extending the Act 
to Jungipore not having been published in three succes- 
sive numbers of the Government Gazette. 

Reference, — On the 4th of June last, the 
Deputy Magistrate of Juugipore recorded a 
proceeding that it apf>eai*ed that one Zohur 
Sheikh had committed the ofTence of gam- 
bliug, and therefore summoned him for the 
7 til of that month. 

Ou the 28th of June, the Deputy Magistrate 
fined the prisoner in the sum oK Rs. 20, 
and sentenced him in default to rigorous 
imprisonment for 10 days under Act II of 
1867, — the Section not mentioned, but pre- 
sumably under Section 4 of the Act. 

Ill Section 2 of Act II of 1867 (B. C), it 
is provide') that it shall be competent to the 
Lieateunnt-Governor to extend by a notifica- 
tion to be published tit three successive 
numbers of the Calcutta Gazette all or any 
of the Sections of the Act. Now it uppears 
that the notification extending tiie Act to 
Jungipore and B?ilighntta was only published 
once in the Gazette of November I7tli, 1869, 
in page 2042 of the Calcutta Gazette ; and 
as the Act has therefore not been legally 
extended to Jungipore and Baliiihatta, I fear 
that the order of the Deputy Mtigistrute is 
illegal as l»eing without jurisdiction, and 
must be reversed. 

Some months ago a case occurred in which 
the Joint Magistrate acquitted some persons 
accused of gambling in Berhampore, on the 
ground thai the notification extending the 
Act to Berhnmpore had been pub^i^ihed in 
one issue only of the Gazette, and I therefore 
reported the matter in order that measures 
might be taken to rectify the omission. Sub- 
sequently the notification extending the Act 
to Juugipore and Balighatta among other 



places was published in the three successive 
Gazettes of May 29tli, June 5th. and June 
12th last. As, however, the off*ence in this 
case ha«l evidently taken place before June 
4th (vide para. 2), the Act had not at that 
time been extended according to due form of 
law. 

It appears to me that this is not a case in 
which it is necessary to call for ony explana- 
tion from the Lower Court. 

Judgment of the High Court, 
AinsliCf J. — We concur with the Magis- 
trate and set aside the conviction and sen- 
tence passed on Zohur Sheikh, and direct 
that the fine, if levied, be refunded. 



The 24th August 1872. 

Present : 

Thfl Hon'ble Sir Richard Couch, Kt,, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge, 

Act XXV of 1861, S8. 808 and AOi^Obstruc- 
Hon — Thoroughfare — Jurisdiction — High 
Court, 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of the 24-/'er- 
gufinahs, 

Messrs. Angelo Brothers, Petitioners^ 

versus 

Messrs. Cargill and Co., Opposite Party. 

The Advocate-General for the Petitioners. 

Messrs, J, W, Lowe and W, C, Trotman 
and Baboo Gocoolnath Chatterjee for the 
Opposite Party. 

When cause is shown by a party under Section 308 of 
the Code of Criminal Procedure, it is the duty of a Ma- 
gistrate to, and he must, enq^uire whether there is a 
thoroughfare withiu tlie nieanmg of the Section, and 
whether there is an obstruction. It cannot be said that, in 
entering upon that enquiry, he is not acting within his 
jurisdiction. U he decides any point of law erroneously, 
the case falls under Section 4(U o! the Co<le ; but if he 
decides i)pon evidence before him, the case does not 
come within the Section in question, even if his deci- 
sion upon the evidence be an erroneous one ; nor is ait 
erroneous decision upon the evidence an excess of juris- 
diction which would enable the High Court to interfere 
under its general power of superintendence. 

Couch, C, J. — In this case, which was re- 
ferred to this Court under Strction 434 of the 
Code of Criminal Procedure by tiie Judge of 
the 24-Perguunahs, the Mat^istrate had pro* 
ceeded under Sectiou 308 of the Code of 
Criminal Procedure, and had made au order 

18— A 
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which the Sessions Judge says he is of opinion 
was in excess of his jurisdiction and ought 
to be quashed. 

Section 308 gives power to the Magis- 
trate, whenever he considers that there is 
any unlawful obstruction or nuisance which 
should be removed from any thorough- 
fare, to make an order calling upon the per- 
son causing the obstruciion or nuisance to 
remove it or to show cause to the contrary. 

In this case, cause was shown by the per- 
sons upon whom the order was made — Messrs. 
Angelo Brothers; and the Magistrate entered 
upon the enquiry. Now, wlien cause is 
shown, it is the duty of the Magistrate to, 
and he must, enquire whether there is a 
thoroughfare within the meaning of the 
Section, and whether there is an obstruc- 
tion. It cannot be said that, in entering 
upon that enquiry, he is not acting within 
Iiis jurisdiction. If, in the course of the 
enquiry, he decides any point of law errone- 
ously, the case may be taken up by this 
Court under Section 404 of the Code of Cri- 
minal Procedure ; but if there is evidence be- 
fore him, and he decides upon it, although 
his decision upon the evidence may be an 
erroneous one, yet if there is no error in 
law, the case does not come within Section 
404 ; nor is an erroneous decision upon the 
evidence an excess of jurisdiction which 
would enable this Court to interfere under 
its general power of superintendence. 

With reference to what is an excess of ju- 
risdiction in cases of this kind, or a want of 
jurisdiction, the language of Lord Denman in 
a leading case upon questions of this descrip- 
tion may be usefully quoted. It is in the 
rase of the Queen versus Bolton, in the Ist 
Volume of the Queen's Bench Reports, pnire 
66. There an order had been made by Ma- 
gistrates under an Act of Parliament, which 
gave power to them in certain cases to make 
orders for giving up possession of land to the 
Church Wardens and Overseers of a Parish; 
and the case being brought before the Court 
of Queen's Bench hy a certiorari^ Lord Den- 
man, in his judgment, — having stated that 
there were two points made, first, that the 
proceedings all being regular upon the face 
of them and disclosing a case within the juris- 
diction of the Magistrates, the Court could 
not look at affidavits for the purpose of im- 
peaching their decision ; and the second, that, 
even if the affidavits were looked at, the case 
would be found to be one of conflicting evi- 
dence in which there was much to support 
the conclusion to which the Magistrates had 
come, — says : '* The first of these is a point 



of much importance, because of very general 
application ; but the principle on which it 
turns is very simple: the difficulty is always 
found in applying it. The case to be su(>- 
posed is one like the present, in which the 
legislature has trusted the original — it may 
be (as here) the final — ju isdiction on the 
merits to the Mngistrates below ; in which 
this Court has no jurisdiction as to the merits 
either originally or on appeal. All that we 
can then do, when their decision is complain- 
ed of, is to see that the case was one within 
their jurisdiction, and that their proceedings 
on the face of them are regular and accord- 
ing to law. Even if their decision should 
upon the merits be unwise or unjust, on these 
grounds we cannot reverse it." 

And then, in the subsequent paragraph with 
regard to the objection of want of jurisdic- 
tion, he says : **But where a charge has 
been well laid before a Magistrate, on its face 
bringing itself within his jurisdiction, lie is 
bound to commence the enquiry : in so doing 
he undoubtedly acts within his jurisdiction : 
but in the course of the enquiry, evidence 
being ofiered for and against the charge, the 
proper, or it may be the irresistible, conclu- 
sion to be drawn may be that the offence has 
not been committed, and so that the 
case in one sense was not within the juris- 
diction. Now to receive affidavits for the 
purpose of showinc; this is clearly in effect 
to show that the Magistrate's decision was 
wrong if he affirms the charge, and not to 
show that he acted without jurisdiction ; for 
they would admit that, in every stage of the 
enquiry up to the conclusion he could not 
but have proceeded, and that if he had come 
to a different conclusion his judgment of ac- 
quittal would have been a binding judgment, 
and barred another proceeding for the same 
offence. Upon principle, therefore, affida- 
vits cannot be received under such circum- 
stances. The question of jurisdiction does 
not depend on the truth or falsehood of the 
charge, but upon its nature : it is determin- 
able on the commencement, not at the con- 
clusion, of the enquiry : and affidavits, to be 
receivable, must be directed to what appears 
at the former stage, and not to the facts dis- 
closed in the progress of the inquiry." 

Here, if tlie Magistrate has come to a 
wron^r conclusion upon the evidence, it does 
not affect his jurisdiction. He had jurisdic- 
tion to enquire, and if there was, as in this 
case, evidence before him, he cannot be said 
to have exceeded his jurisdiction, although 
his conclusion may not be the conclusion 
that ought, in the opinion of the Sessions 
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Judge or of of, to be drawn from the evi- 
dence. The Magistrate had to decide whe- 
ther there was a thoroughfare and whether 
there -was on obstruction ; it was not neces- 
sary to determine what is meant by 
thoroughfare ; whether a public way along 
which all persons have a right to pass and 
repass, or a way along which only some 
persons have a right to pass and repass. In 
either case, there was evidence upon which 
the Macristrate might find that there was a 
thoroughfare. There was evidence, especi- 
ally what Mr. Lowe referred to, viz., the 
statements of the parties themselves, that it 
was a public thoroughfare, and there certain- 
ly was abundant evidence that it was a way 
which was used by a considerable number of 
persons. The Magistrate, therefore, had evi- 
dence before him ; and there has not been in 
til is case either an erroneous decision upon a 
point of law or an acting without jurisdic- 
tion or in excess of jurisdiction. 

The proceedings must be returned : the 
Court makes no order under Section 404. 



The 29th August 1872. 
Present : 

The Hon'ble H. V. Bnyley and Dwarkanath 
Hitter, Judges. 

Act XXV of IS6\ 88. 15, 23, and 68— Joint 
Magistrate — Complaint. 

Reference to the High Court by the 
Sessions Judge of Dinagepore, 

Roy Luchmiput Singh, Petitioner. 

Ur. R, T. Allan and Baboos Sreenath 
Doss and Rashbehary Ghose for the 
Petitioner. 

A Joint Mai^strate who has been rested with the 
full powers of a Magistrate of a district, and to whom 
a case is duly made over by the Magistrate, is competent, 
under Sections 15, 23, and 68 of the Code of Criminal 
Procedure, to initiate proceedings without any formal 
complaint against parties other than those mentioned in 
the original complaint. 

Reference. — The question that has arisen 
is this, whether a Joint Magistrate, to whom 
a case has been duly made over by the 
Magistrate, is authorised to take up the case 
and summon other parties than those imme- 
diately mentioned in the original complaint 
if in the course of the trial he finds grounds 
for so doing. 

It appears that the Officiating Judge who 
has been in charge during my absence on 
leave has reversed in appeal an order of 



this trial passed by the Joint Magistrate, on 
the ground that the case as taken up 
against the appellant was not made over to 
him for trial, but that his proceedings against 
the appellant were such as are contemplated 
in Section 68, Code of Criminal Procedure, 
and consequently only cognizable by the 
Maoristrate of the district. 

As presumed by the Magistrate in his 
third para., I think it probable that the 
Officiating Judge was in ignorance of the 
original case being made over in due form. 

I feel no doubt myself that, under the 
circumstances, the Joint Magistrate had 
power to proceed against the appellant ; but 
as the matter is of some importance, I remit 
the papers for the opinion of the High 
Court. 

Judgment of the High Court. 

Bayley, J. — Reading Sections 15, 23 and 
68 of the Code of Criminal Procedure 
together, I am of opinion that the Joint 
Magistrate had jurisdiction to act as he did 
iu this case. 

Mitter, J. — I am of the same opinion. 
Assuming that the charge subsequently' 
brought against the petitioner Luchmiput 
Singh was not covered by the order of refer- 
ence issued by the Magistrate of the district, 
it appears to me clear that the Joint Magis- 
trate had power, under Section 68 of the 
Code of Criminal Procedure, to initiate pro- 
ceedings against the petitioner without any 
formal complaint. Section 23 of that Act 
says : — ** The Local Government may invest 
" any person with the powers of a Magis- 
'* trate or of a Subordinate Magistrate of 
*' the first or second class, as described in 
" the last preceding Section, with a view 
** to the exercise by such person of such 
''powers under this Act or under any 
"special or local law." The Joint Magis- 
trate has been vested by Government under 
this Section with all the judicial powers of 
the Magistrate of the district, and it follows 
therefore that the Joint Magistrate was 
authorized, under Section 68 of the Criminal 
Procedure Code, to initiate this case exactly 
in the same way as the Magistrate of the 
district could have done, that is to say, 
without any formal complaint. Otherwise a 
Subordinate Magistrate who is in charge of 
a division of the district would be compe- 
tent to exercise the powers conferred by Sec- 
tion 68, whereas a Joint Magistrate who pos- 
sesses all the powers of a Magistrate would 
not be competent to proceed under that 
Section. 
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The 29th August 1872. 

Present : 

The Hon'ble H. V. Bnyley nnd Dwaikanath 
Mi iter, Judges. 

Daily Fine — Bye-law — High Court (Extra' 
ordinary Powers). 

Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Proce- 
dure by the Officiating Sessions Judge of 
Hooghly. 

W. N. Love, Petitioner. 

Where the accused was convicted of havinp^ infringed 
a Bye-law of the Howrah Municipality, and was iiued 

1 rupee for the offence, and also to pay a daily tine of 

2 rupees till he complied with the Bye-law, the High 
Court remitted the daily fine as illegal,' but declined to 
exercise its extraordinary powers by setting aside the 
fine of I rupee which was inflicted for au offence 
actually committed. 

Reference. — The petitioner, W. N. Love, 



The external roofs and 
walls of an^ hut or any 
other building whatever, 
about to be erected or 
renewed in or near any 
large bazar or main road, 
sbfdl not be made of gross 
leaves or any other inflam- 
mable materials. The Com- 
missioners may from time 
to time notify what bazars 
and roads come under the 
above denomination. 



hns been convicted 
under Section 18 of 
the Howrah Muni- 
cipal Bye-laws quot- 
ed in the murgin and 
fined 1 rupee for in- 
frinsement thereof, as 
well OS ordered to 
pay a daily fine of 
2 rupees (I presume 
until he complies with 



the Bye-law). 

An order of this description has been held 
not only to be contrary to law but to vitiate 
the entire conviction (see In re Sugor Dutt,* 



* The 10th September 1868. 

Present: 

The Hon'ble J. P. Norman and J. B. Phear, Judges, 

In the matter of 

Sagore Dtitf — The Queen 

versus 

The Justices of the Peace for Calcutta. 

The facts of this case, as given in the Bengal Law 
Reports, are shortly these :— 

The accused was convicted by a Justice of the Peace 
for keeping a warehouse for jute without a license, and 
was fined Rs. 300 and ordered to pay a doily fine of 
Rs. 25. The case was brought before the lligh Court 
by certiorari, when the Advocate-General, in arguing 
against the conviction, contended, as the second branch of 
h^ argument, that there was a defect in imposing a fine 
of Rs. 25 for every day after the conviction during 
which the accused should use the warehouse for storing 
jute without a liceufie. He urged that this was fiuiug 



1 Bengal Law Reports, 41, Or. Or.), and 
following that rule I feel hound on peti- 
tioner's application to submit (he proceed- 
ings, under Section 434 of the Code of Cri- 
minal Procedure, to have that order set aside. 

Judgment of the High Court. 

Mittery J. — We think that the dailj fine 
of 2 rupees was illegal, and ought to be set 
aside. But, under the circumstances of this 
cnse, we do not think it necessary to exer- 
cise our special powers of discretion by 
petting aside the fine of 1 rupee, which was 
inflicted upon the prisoner for an offence 
actuolly committed. The conviction on that 
offence is not bad in law, and we do not see 
any reason for exercising our extraordinary 
powers by setting aside that conviction. 



The 29th August 1872. 

Present : 

The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 

Act XXV of 1861 s. 290^Recognizance. 

Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Dacca. 

The Queen 

versus 

Komodinee Kanth Banerjee Chowdhry. 

It is illegal and contrary to Section 290, Code of 
Criminal Procedure, to take a second recognizance before 
the period fixed in the first recognizance has expired. 

Reference. — This case is similar to one 
I referred in my letter No. 704 of 25th 
June last from Furreedpore. During the 
pendency of one recognizance for a time of 
one year, the Deputy Magistrate has called 
on the applicant to execute a second engage- 
ment for a similar period. 



the accused for an offence which had not been committed, 
and that the conviction was therefore bad. 

The judgment of the Court was delivered as follows 
by— 

Norman^ J, — We are of opinion that the conviction is 
bad on the second ground stated by the Advocate- 
General. In addition to the fine of Rs. 300, the Judge 
imposed a further fine of Rs. 26 for every day during 
which the warehouse was kept for storing jute, after the 
date of the conviction. It was in fact an adjudication 
in respect of an offence which had not been then cogi- 
mitted. The conviction cannot be amended : a convic- 
tion must either be wholly good or wholly bad. Part 
of it being bad, it is bad altogether and most bo set 



Digitized by 



Google 



a872.] 



Criminal 



THE WXBKLT BEPORTRB. 



Rulings. 



45 



Now the form of recognizance prescribed 
by the Code is perfectly general, and seems 
simply to declare that the recognizant is 
a turbulent charncter and must be subjected 
to a special restraint ; so that if, at the suit 
of A, a recognizance were taken from B, 
and he broke the peace ultimately ngainst C, 
and not A, I have no doubt that his recogni- 
zance might be forfeited. I do not think 
therefore tliat it can in any way be urged 
correctly that the recoo^nizances were re- 
quired in reference to separate transactions. 

Under these circumstances it appears to 
me that the Deputy Magistrate's onler of 
the 16th June last, requiring the applicant 
to execute a recognizance for a term of one 
year during the pen<lency of a similar reoog- 
nizance, was illegal under Section 290, and 
I beg therefore to refer it to the Court in 
order that it may be quashed and the Deputy 
Magistrate may be directed to proceed ac- 
cording to law. 

I wish to make no remarks as to the pro- 
priety or otherwise of the order, but simply 
as to its legality. 

Judgment of the High Court, 

Mitter^ J. — We concur with the Officiat- 
ing Sessions JuJge in holding that the 
second recognizance was illegal. The firsi 
recognizance was general and unlimited in 
its terms according to the form given in the 
law, and it is therefore clear that to take n 
second recognizance before the period fixed 
in the first recognizance would be a virtual 
interference wiili the provisions of Sec- 
tion 290, Indian Criminal Procedure Code. 



The drd September 1872. 

Present : 

The Hon*ble Sir Richard Couch, Kt,, Chief 
Justice, and the Hon'ble H. V. Baylej, 
Judge, 

Jury (wrong Verdicf)—High Court. 

The Queen 

versus 

Nidbeeram Bagdee and others, Appellants. 



Committed by the Magistrate, and tried by 
the Officiating Additional Sessions 
Judge of 2^*Pergunnahs on a charge of 
dacoity, 

Mr, H. E, Mendies for the Appellants. 

Where a jary convicted a prisoner contrary to tbe 
charge of the Sessions Jadge, which charge was held 
by the High Court to have been a proper charge, the 
High Court refused to interfere, although it concurred 
with the Sessions Judge in thinking that the verdict of 
the jury was not correct The case was one in which 
an application could be made to the Government ; but as 
regards the Court, the petitions were rejected. 

Couch, CJ, — It is provided in the Code 
of Criminal Procedure that where the con- 
viction is on the trial by the jury, an appeal 
shall only be admissible on a matter of law. 
In this case, as regards the five prisoners 
whose petitions are now before the Court, 
there does not appear to have been any mis* 
direction by the Judge. As it was right 
to do he has in his charge to the jury 
dealt with the cases of the different prisoners 
separately. He first gave the jury bis direc* 
tion with regard to the parties who were 
accused of having committed the dacoity, 
and then he dealt with the case of the sixth 
prisoner, Prosunno Coomnr Banerjee, who 
was charged with abetting. It does not 
follow from its being the Ofiinion of a Bench 
of this Court before which the case of 
Prosunno Coomar came that there was a 
mis-direction in consequence of which the 
learned Judges thought he ought to be 
acquitted, that there is any mis-direction as 
regards the other prisoners. In fact the 
Judge properly directed the jury as regards 
them. He pointed out that as to two of 
thnm there were the confessions before the 
Miigistrate which might be considered by the 
jury as corroborating the evidence of the 
accomplices. As to the other three, he told 
the jury, and properly, that the accomidices 
were not corroborated, and he directed the 
jury that it would not be safe to convict 
them without corroboration. Notwithstand- 
ing that, tlie jury did convict them. The 
Judge has said that he does not approve of 
that verdict because the conviction rests 
upon the testimony of accomplices only, but 
he adds to that, "the Court cannot say that 
any injustice has been done." What he 
means hy that, I do not precisely know. 
The case stands tlius : the jury have, contrary 
19— A 
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to the direction of the Jadge, exercised a 
power wliioh ibey possessed of convioting 
the prisoners. There is no matter of law 
upon which there can be nn appeal to this 
Court, and no n^atter, in my judgment, upon 
which this Court has power to set aside 
the verdict of the jury aud to dhrect an 
acquittal. 

A decision of this Court* has been handed 
np to us. With every respect to tlie learned 
Judges who made that decision, I am unable 
to concur with them. I think the proper 
course in this case is not for the HiL'h Court 
to set aside the verdict of tlie jury and 
acquit the prisoners, but that it is a case in 
which an application mny very properly be 
made to the Government, and it will be 
supported by the opinion which has been 
expressed by the Judge that he did not 
approve of the verdict of the jury, in which 
we concur. As regards any order of this 
Court, the petitions of these five prisoners 
must be rejected. 



♦ The 2nd April 1870. 

The Hon*ble F. B. Kemp and £. Jackson, Judges. 

The Qneen 

venut 

Shib Chunder Mundle, Appellant. 

CcmmiiUd by the Magistrate^ and tried by the Sessions 
Judge of 2A-Pergunnahs on a charge of forgery. 

Mr. R. E. TwidaU and Baboo NU Madhub Sein for 
the Appellant 



JTemp, J.—Thr prisoner has been convicted of the 
offence of using as genuine a forged document, and sen- 
tenced to three years' rigorous imprisonment The 
charge of the Judge is clearly one for acquiftal. The 
verdict of the jury is supported by no evidence, and is 
80 clearly wrong that we referred to the Judge to know 
-whether the verdict of the jury was approved of by 
him. The Judgp has now in reply to our call stated 
that the verdict was disapproved of by him, and given 
his reasons for disapproving of the verdict, in which 
we concur. It is perfectly clear to our minds that the 
prisoner is innocent, and that there has been no altera- 
tion in these accounts. The entry in the plaint of 
the 26th Assar was clearly a mistake. We acquit the 
prisoner and direct his immediate discharge. 



The 5th September lb78. 

Present : 

The HonHble H. Y. Bayley and Dwarkanath 
Mitter, Judges. 

Forgery— Cheating-^Act XLV of 1860 
ss. 465 and 468. 

The Queen 

Banessnr Biswas, Appellant. 

Committed by the Deputy Commissioner^ 
and tried by the Officiating Judicial 
Commissioner of Assam on a charge of 
forgery. 

Mr. Mnnmohun Ghose for the Appellant 

Hbld, that where a person's object was to deceive his 
employer by falsifying aooount-books which were in his 
j iustody, such deception being likely to cause damage to 
liis employer, he was rightly convicted under Section 
468 of forgery with intent to cheat, instead of under 
Section 465 of simple forgery. 

l^ ay ley, J. — This is a case in which the 
Judicial Commissioner and the jury of 
Xowgoog in Assam have unanimously found 
the prison*fr guilty under Section 468 of the 
Indian Penal Code; and as it is admitted tiiat 
there was no misdirection to the jury, tlie 
law would not admit of our interference 
•vith the conviction by the said Judge and 
die jury. 

We are, however, pressed with two points 
by Mr. Ghose for the prisoner ; firstly, that 
the conviction should have been under Sec- 
ion 465, and not Section 468, of the Indian 
Penal Code ; and, secondly, that the fine of 
Rs. 120 should not have been imposed 
on the prisoner. 

Without entering further into the case, it 
is quite clear from the facts recorded on the 
•evidence that the cashier's books were 
iltered when in his charge " for the purpose 
>f cheating, " Section 468, and the case 
therefore falls under Section 468. 

The sum of Rs. 120 charged to the 
prisoner were merely expenses to recoup 
Groveriiment for the loss which it may have 
incurred in prosecuting, and in paying wit- 
1 esses. 

I would reject tins appeal. 

Mitter, J. — I om of the same opinion. It 
^eems to me clear that the object of the 
prisoner was to deceive his employer by 
iilsifying the account-books which were in 
iiis custody; and as such deception was likely 
to cause damage to his employer, the con- 
viction under Section 468 appears to me to 
be right. 
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The 9th September 1872. 

Present : 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble H. V. Bay ley, 
F. B. Kemp, Dwarkaoath Mitier, and 
W. Ainslie, Judges. 

Jurisdiction — Breach of the Peace — Riot — Haut — 
Act XXV oj 1861,*. 62. 

Reference to the High Court under Sec- 
tion 434 of the Code of Oriminnl Pro- 
cedure by 3Ir, C B. Garrett, Officiating 
Sessions Judge of Dacca, dated the I5th 
July 1872. 

BykuBtram Shaba Roy and otherSi 

versus 

Meajain. 

The Advocate- General and Baboos Mohi- 
nee Mohun Roy and Door g a Mohun Doss, 
in support of the reference by the Judge. 

J/r. Jfoodroffe and Baboo Romesh Chunder 
Mitter^ in support of the Magistrate's order. 

A Magistrate or other officer exerciaing the powers of 
a Magistrate is legally competent under Section 62 
Act XXV of 1861, to issue an order prohibiting a land- 
holder from holdiag a haut on any particujiar spot on his 
estate on particular days, on the ground that such an 
order is likely to preveut a riot or an affray. 

This esse was referred to a Full Bencb 
by Kemp and Glover, J.J., with the following 
remarks : — 

Kempy J. — The question before us is 
whether a Magistrate or other officer exer- 
cising the powers of a Magistrate can legally 
issue an order, under Section 62 of the Code 
of Criminal Procedure, proliibiting a land- 
holder from holding a haut on any particular 
spot on his estate on particular days, on the 
ground that such order is likely to prevent a 
riot or affray. 

There are conflicting judgments on this 
point. We refer to the 4th Vol., Weekly 
Reporter, page 12, Criminal Rulings, Seeb 
Chunder Bhuttachnrjee vs, Sadut Ali Khan 
and others ; and the 11th Vol., Weekly 
Reporter, page 6, Criminal Rulings, case of 
Kalika Pershud and others. 

We therefore refer the case to the Full 
Bench fur decision. The question we would 
fiubniit to the Bench is — 

Whether a Mogistrate or other of&cer 
exercising the powers of a Magistrate is 
legally competent to issue an order, under 
Strction 62 Act XXV of 1861, prohibiting 
a lund-holder from holding a haut on any 



particular spot on his estate on particular 
days, on the ground tliat such order is likely 
to prevent a riot or affray, or because a riot 
or affray has already occurred. 

The case came on for argument before 
the Full Bench on the 22ud August 1872. 

Mr, Woodroffe. — The facts of the case 
are these. Mr. Wells, the Magistrate of 
Humedpore, by an order, dated the 3rd 
May 1872, states — "It is urged by the 
"pleaders for Bykunto Ram Roy that be is 
"old and that his zemindaries are worked 
'by his son. This is nowhere shown in 
** evidence and is not probable, for it is else- 
" where urged that Bykunto Ram Roy has 
"been bound down to keep the peace" The 
Magistrate then ^oes on to deal with the 
question of keeping the peoce, which I 
do not understand is any part of the present 
question. 

" It must be remembered"* (he proceeds) 
" that Fureedpore is renowned for lattiuls and 
" furnishes men in that capacity to all ueigh- 
*' bo uriug districts," and after pointing out 
on alleged discrepancy in the evidence, he 
says — " I consider the probability of a breach 
" of the peace taking place established, and the 
"necessity of binding down both parties 
"satisfactorily shown." The Magis»iate 
then ordered that a bond should i»e taken 
from both parties, and his order concludes as 
follows : — " Moreover, I fear that this may 
** not be sufficient to prevent a riot or affray, 
" if the new market-place is allowed to con- 
" tinueto be held in such close proximity to 
*' the old one, and on the same days, and at 
" the same times. The old excuse is of 
" course urged that there is great zulum and 
"extortion in the old market, and it is pre- 
** tended that the villages have set up the new 
" one themselves. Nothing of this is proved 
*' or attempted to be shown. In short, if an 
" opposition market was set op for such an 
"object, a place in the immediate vicinity 
" to hold it would hardly have been selected. 
" The real secret crops up when the mook tears 
" for Byk^uto Ram urge that they do not 
" lorco men to go to the new market for they 
" have no tolah in the new market, and every 
"one would come voluntarily. Itisawell- 
" known fact that to induce peo|»le to come, 
"every zemindar always commences by 
" taking no tolah. There can be no doubt 
" Bykunto Ram, who has been and is at 
" enmity with Beepeen Roy, only institut- 
" ed this new market to cut out and destroy 
" the old one. Hud he done it merely witu 
" a view of relieving the ryots from oppres- 
" slou, he could ha^e set up the new market 
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^< a mile or two off and had it oo different 
** days. I conBtder that if the new market 
*'at or near Baiisrussee is allowed to be 
^'held on Tuesdays and Saturdays, the 
*' same days as market is held at Rajapore, 
*^ only a few yards distant, that riot or affray 
*< may ensue. I accordingly by this written 
"order, under Section 62 of the Procedure 
" Code, direct Bykunto Ram and every one 
** in his service not to hold, or countenance, 
** or encourage the holding of a market at or 
*'near Baiisrussee on Tuesdays and Satur- 
** days, and I further order that no person 
''or persons assemble and create a market 
" on those days at or near Baiisrussee." 

Mr. Garrett, the Officiating Sessions Judge, 
has referred the matter under Section 434 of 
the Code of Criminal Procedure. 

The first question which appears to roe to 
arise under this state of facts is, whether there 
could have been any reference by the Officiat- 
ing Sessions Judge of Dacca to this Court; 
whether this Court, in other words, is compe- 
tent to deal with it under Section 404. I 
contend tliat the order of the Magistrate 
under Section 62 is not a judicial proceeding 
or a proceeding of Court, but an order 
passed by an officer, in discliarge of his exe^- 
cutive duties, for keeping the peace of the 
district over which he has charge; and if any 
one thinks that his rights are invaded by that 
order, he must proceed according to law. 

The Advocate- General. — I object to this 
question as being one that has not been 
referred to the Full Bench. When the case 
goes back, the Division Bench will deal witli 
that question as it pleases. 

Mr, Woodroffe. — When a question is 
referred to the decision of a Full Bench, it 
is at all times competent for any of the 
parties interested in the matter to show that, 
in point of fact, the question does not arise 
at all. [ Couchf C. J, — Have you any autho- 
rity to show that when there is a reference 
to a Full Bench, the Full Bench is bound to 
entertain an objection as to a question not 
referred to them ?] There are decisions of 
the Court in which it has been so held. 
{^Mitter, J, — When a point has been properly 
referred, that is the only point to he deter- 
mined and the only point to be argued.] 
That is just what I am endeavouring to do. 
[CoticA, C.tT. — I think you ouo:ht to be 
limited to what is referred to the Full Bench, 
unless you can show us any authority to the 
contrary.] With the Court's permission, I 
shall cite my authorities on this question here- 
after. Meanwhile I shall direct the Court's 
attention to the question which has been 



referred for decision, rtz., as to the legality 
of tlie Magistrate's order under Section 62. 
In the case of Abbas Ali Chowdry vs. Illim 
Meah (14 W. R., 46), it was held by a Full 
Bench (Phear, J., dissenting) that an order 
passed by a Magistrate under Section 62 was 
not of the nature of a judicial proceeding, 
and could not therefore be interfered with 
by the High Court under Section 404. I 
am referring to this case to show what thn 
powers of a Magistrate are under Section 62. 
Another portion of the decision had refer- 
ence to the question as to what the High Court 
could do under Section 404. The judgment 
of the Chief Justice deals solely with the 
question relative to Section 62, and shows 
clearly why a Magistrate's order is not 
and never was intended to be regarded as a 
judicial proceeding. That, then, being the 
nature of the order passed by the Magis- 
trate, the Officiating Sessions Judge says 
with reference to it — "It appears to me 
" tliat the order passed by the Magistrate 
" under Section 62, Criminal Procedure Code, 
" is wrong in law and principle. It is said 
''by the Magistrate that this haut has been 
** established only with a view to draw cus- 
"tom from Beepeen Behary's old one, and 
"thus to touch him iu the most sensitive 
" part of his nature, t. e., his pocket ; but it 
"is the right of every zemindar prima facie 
" to establish a mnrket in his land : if he 
" has a right to do this, it cannot signi- 
"fy what motive actuates him to use that 
'* right. Had the Magistrate found that 
" no measure he would use would pre- 
" vent Bykunto and Beepeen Behary from 
"fightinc; about the market, 1 think he might 
" legally have passed an order enjoining the 
" parties to discontinue their markets ; but 
"in prohibiting one market and leaving the 
" other untouched, he seems to me to have 
" passed an order that could only legally be 
" passed by a Civil Court, after an investign- 
'* tion of the respective rights of both parties." 
I apprehend that if a Magistrate finds that 
a man insists in doing an act, which in itsdf 
may be a legal act, for the purpose of causing 
annoyance or injury to others, and that the 
act is one which, when done, will cause 
riots and affrays, and particularlj in a 
district where the records of this case show 
that the affrays which take place in this 
district are not altogether of the roost 
harmless character, but are attended with loss 
of life, great brutality, and injury to very 
many persons, the Magistrate is justified to 
pass an order under Section 62 directing the 
person to abstain from that act TheOfficiating 
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SessiooB Judge puts the case as an infringe- 
ment of a civil right of the parties. It may 
however be a question, I think, whether a 
eemindar has a right to open a haul in his 
property. It may be that the right to estab- 
lish such a market or fair may require the 
concurrence of the Civil authorities. The 
mere collecting of persons might in itself 
be a nuisance and could only be allowed by 
prescription or grant from the Crown. But 
however that may be, it certainly cannot be 
said that any man has a right to open a 
haut and get a collection of persons together 
with what is an invariable adjunct of a haut, 
— a sufficient band of lattiuls. Protection 
should not only be given to those persons 
who go to the market, but also to prevent 
others from being taken nolens volena to the 
new market, and that I think is generally 
the effect of establishins^ a new market. It 
cannot be said that a Magistrate cannot say 
upon what days markets shall be held. 
Moreover, the language of the Section itself 
seems to point in no doubtful way to this, 
that the Magistrate should in certain cases 
interfere with the ordinary rights and enjoy- 
ment of property. 

The two decisions which hnve led to this 
reference ore reported in 4 Weekly Report- 
er, p. 12, and 11 Weekly Reporter, p. 5. 
Now, Section 62 has a very much wider 
scope than simply referring to nuisonces. 
There are other Sections in the Code which 
deal with nuisances, such as the Section re- 
lating to the fouling of water, the leaving 
unprotected the sides of a tank, the placing 
of obstructions upon a public high road, &c 
But Section 62 has not reference so much 
to the act itself as to the consequences 
likely to result from it. [Couch, CJ. — 
Section 63 says that the obstruction, &c., 
mu«t be an unlawful one, t. e., a public nui- 
sance : Section 62 does not say so.] No, 
and for a very good reason. * Section 62 is 
a wider one; it is not limited to the doing 
of unlawful acts, but rather says that the 
Magistrate may direct a person to abstain from 
a certain act which may be lawful or un- 
lawful in itself. The case in the 4 Weekly 
Reporter was hardly on all fours with the 
present proceeding. In that case it was held 
that n Mngistrate could nor, under Section 62, 
interfere with tlie Civil rights of a land- 
holder to establish hauls within his estate 
and to hold them any day most convenient to 
him ; and Trevor, J., said — " I am clearly of 
" opinion that these words do not authorize a 
*^ Magistrate to interfere with the exercise of 
*'any of his ordinary rights by a landholder, 



" merely because such exercise may require 
"vigilance on the part of the Police, and 
'* may, in the absence of such vigilance, lead 
"to an affray." Now, the Magistrate of 
Furreedpore has certainly not laid himself 
open to such remarks, because it appears 
that he did pass an order binding both parties 
down to keep the peace ; but fearing that this 
would not be sufficient to prevent a riot or 
affray, he made an order under Section 62 
alsa The effect of the decision in the 4 
Weekly Reporter would appear to be to relieve 
the Police from the discharge of their duties 
in a case where a breach of the peace is 
likely to take place ; and it seems to me that 
no order was passed more likely to lead to a 
breach of the peace than the order passed in 
the 4 Weekly Reporter, p. 12. \^Kemp, J, — 
Tliat is the view which was taken by the 
Sudder Nizamut Adalut. There is a Circular 
Order of the laie Nizamut Adalut almost 
in the same words as Mr. Justice Trevor's 
judgment.] In the 11 Weekly Reporter, 
p. 6, the case was one in which a Magis- 
trate ordered the rival holders of two hauts 
to abstain from holding their hauts on the 
same day upon adjacent pieces of ground^ 
as he apprehended a continuance of riots 
and affrays, and onnoyance or injury to 
persons lawfully employed in them ; and it 
was held that the order was strictly within 
the provisions of Section 62, and the High 
Court refused to interfere with it. [Mitter, J. 
— What is the duration of the injunction 
in this case ?] So long as there was another 
market (Beepeen Behary'a old one) held on 
Tuesday and Saturday, Bykunto was not to 
hold a new market in the immediate vicinity 
on the same days. [^Kemp, J. — If the Magis- 
trate has not power to issue an injunction 
not to hold the market on a particular day, 
may he not prevent the holding of a haut 
on any day at all ?] Tiiere is a plain rule 
for construing Acts of Parlinment, viz., that 
an Act must be construed with reference to the 
object for which a power is vested in a person. 
[Kemp, ./. — Peace is the object in this.] If 
(he Magistrate should be of opinion that 
the holding of a market at all would lead to 
a breach of the peace, there can be no doubt 
that he would have a right to prevent the 
owner of it from holding that market. 
[Mitter, J, — Does not the Magistrate go a 
little too far in this case in saying that by 
merely causing a market to be held in a new 
spot, it will lead to a perpetual breach of the 
peace ?] What the Magistrate meant was, 
that whereas a market is to be held at Baiis- 
russee on the same day as the market ie 
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held at Rnjapore, it appears to me that 
riot or afiray may ensue ; and I therefore 
direct that such market shall not be held so 
long as it is held on those days, and so long 
as the holding of that market is likely to 
'l^-ad to a breach of the peace. [^Milter , J. — 
Would not that order be too indefinite — " so 
long as ? "J It is an order by au exe- 
cutive officer, and he can rescind it when 
he sees it necessary. [Couch, C J, — If the 
order is defective in that respect, it can be 
amended.] Just so; but, as it stands, the 
simple question is whether or not the 
Magistrate is competent to issue an order 
under Section 62, prohibiting a landholder 
from holding a haut on any particular spot on 
his estate on particular days, ou the ground 
that such order is likely to prevent a riot or 
affray, or because a riot or affray has already 
occurred. [^Milter, J. — The Magistrate 
can pass an order under this section only 
when an affray is likely to occur, and not 
when one has actually occurred.] J^Couch, 
C. J. — He did not pass the order because an 
atifray has occurred, but because (from previ- 
ous affrays having occurred) others are likely 
to occur.] [i/tWer, J. — Then the past riots 
are referred to only as evidence of future 
riots likely to occur.] Just so. 

On the first point, viz., whether there can 
be a reference by the Officiating Sessions 
Judge under Section 434, and whether this 
Court can deal with such reference under 
Section 404, I would refer to the Full Bench 
Ruling in the 7th Weekly Reporter, 135, 
where, upon a reference b/ Bay ley and E. 
Jackson, J.J., it was held that *<the point 
which has been referred to us does not arise ; 
the case will go back to the Division Bench 
which referred it." So in the Full Bench 
case, reported in the 6th Weekly Reporter, 
Miscellaneous Rulings, 72, the Court said that 
it was unnecessary for them to determine the 
point which had been referred for their deci- 
sion, and that if they were to determine that 
point their decision would be a mere obiter 
dictum, A case cau only be referred to a 
Full Bench when there is a point for judicial 
decision arising out of a conflict between two 
judicial decisions. In this case as there is 
no judicial decision, no point can be referred. 
[CoMcA, C.J. — This is a criminal case and 
sent up to the High Court by the Sessions 
Judge under Section 434.] To another 
Bench. [^Couch, C ./. — No, to the High 
Court under Section 435, which is wider in 
its terms than Section 404.] If your Lordships 
think so, I suppose I cannot raise the ques* 
tion. [Couchf C,J* — The question ought 



to have been raised before the Divisiou 
Bench.] [A>mp, J, — Mr, Kennedy appeared 
and did not raise that question.] I am 
in formed. [ Couch, C,J, — We must take what 
Mr. Justice Kemp says as having taken place 
in the Division Bench.] Certainly, but it 
is open to Counsel to bring certain facta 
before the Court by way of a reminder. 
However, as that point has been ruled against 
me, I do not purpose to argue it any longer, 
but will leave the case iu your Lordships' 
hands with regard to the ether question as to 
the competency of the Magistrate to pass 
such an order under Section 62. {^ Couch, 
CJ. — There whs a case in the Bombny 
Court (6 Bom. H. C. Rep., Crown Cases, 36) 
where we had to consider the validity of a 
Magistrate's order under Section 62, and we 
held that it was valid.] 

Baboo Mohinee Mohun Roy {contra). — 
Constructions upon the cases in the 4 Weekly 
Reporter, and the 1 1 Weekly Reporter have al- 
ready been laid before your Lordships by the 
learned Counsel on the opposite side. There was 
an earlier case which arose iu the year 1863, 
immediately after the passing of Act XXY of 
1 86 1 . In that case a reference was made to the 
High Court by the Sessions Judge of Backer- 
gunge, and the question raised in that reference 
is precisely the same as the one that is now 
being considered. The date of the order of the 
High Court is 23rd June 1863. There were 
four Judges (reads letter of Registrar).* 

Then came the case reported in the 4 Weekly 
Reporter, 12, iu which two Judges placed the 
same interpretation upon Section 62 as was 
put upon it by the other four Judges in 1863; 
and Loch, J., said — *'I think that Section 
" 62 refers to what would in England be 
*' called nuisances, and authorizes the Magis- 
*' trate in such cases to interfere summarily. 
*' It does not give him authority to interfere 
" with the Civil rights of zemindars." Wlie- 
Iher this be s5 or not, and whether Loch, J., 
was correct in saying that Section 62 ought to 
be limited to cases of nuisances, nothing has 
been urged against the correctness of the 
view held by Trevor, J., that it was not the 
intention of the Legislature to empower 
Magistrates to interfere with the Civil rights 
of parties in this manner. Immediately after 
Section 62, there is Section 63, which possi- 
bly may throw some light upon the proper 
interpretation to be placed upon Section 62. 
[Bayley.J, — A proper interpretation put upoa 
Section 62 will throw light on Section 63.] 
It may be so either way. But all that is 

* See 18 W. li., Criminal Letters, p. 1. 
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meant bj the Legislature bj Section 62 is 
expressed in Section 63 in the single word 
nuisance. [CoticA, C,J. — Then whot was 
the use of Section 62 ?] 

The Advocate- General (who just then 
come in, addresseil the Ck>urt on the same 
side.) — The question argued by my learned 
friend opposite is whether Section 82 enables 
the Magistrate to restrain persons from doing 
lawful and unlawful things. To so much 
of his argument as refers to the power of 
the Magistrate to restrain the doing of unlaw- 
ful things, I have' nothing to say. But it 
is contended by my learned friend that Sec- 
tion 62 is intended to empower Magistrates 
to restrain the doing of what is lawful in 
itself provided it tends to lead to a breaoh of 
the peace. Now Section 62 not only refers 
to breaches of the peace, but to obstructions 
and taking order with property in one's 
possession so as to prevent annoyance or 
injury. According to that view, a Mngistrate 
may prevent a person from having music in 
his own house. [A/tV^er, J. — Suppose a 
Magistrate were to tell a man, jou shall 
have no music in your house after 10 o'clock.] 
I contend that the Magistrate could not pass 
such an order. But suppose, instead of pre- 
venting a new haui from being held, the 
Magistrate had prohibited the holding of the 
old kauij according to the construction put 
upon the Act, the order of the Magistrate would 
be final. I may put a variety of other cases 
under the first tliree claoses of the Municipal 
Act, e.y., the case of rival cloth dealers and 
tlie like. There would be no limit to the 
power which the Magistrate would have 
under tliat Act, and the Magistrate would be- 
come a potentate. [ Hayley^ J. — ^Opening rival 
cloth-shops would not lead to a breach of the 
peace.] I am not so sure of that. We read 
in England of breaches of the peace arising 
between rival omnibus-drivers and con- 
ductors. [^CoucA, C.J. — I don't think you 
ought to suppose cases where there would 
be no exercise of discretion.] Well, suppose, 
that my having music in my house annoyed 
my neighbours, could the Magistrate put a 
stop to it ? [^Miiterj J. — Supposing music 
led to breaches of the peace, would not the 
Magistrate be justified in putting a stop to 
it ?] [ Couchf C. •/. — There is a case in the 
6th W. R., 40, about music] [Mitter, J.— 
But without confining ourselves to music only, 
suppos'e a Magistrate has facts and oircum- 
•tances before him from which he comes to 
the conclusion that, if a person is allowed to 
use his property in a particular way, or at 
a particular time, there Ib u likelihood of a 



breach of the peace, cannot he prevent that 
person from so using his own property ?] 
That comes to the cnse of preventing a man 
from doing an act perfectly lawful, only 
because it may lead to a breach of the place. 
Then I ask, wh6 is the person who should 
be restrained in the present case ? I con- 
tend that it is the man who owns the old 
haui who should be restrained, if any 
restrain is to be put at all on the enjoy- 
ment of civil rights. [A/iV/er, J. — Those 
who have to regulate the peace of the country 
have a right to put certain restrictions on 
the enjoyment of those rights.] I do not 
doubt that, but the interpretation put upon 
the'^law IS that Magistrate cannot inter- 
fere with civil rights of this description, 
[6'oficA, CJ. — I am not aware that that 
iuterpretaiiou has ever been put.] Yes, in 
the Circular Letter of 1863. [Couch, C. J. — 
I am not quite sure whether that letter is 
in point. It appears to point to injury to 
property, but the words of Section 62 relate 
to injury to person.] IMitter, J. — In a case 
wbidi came before Mr. Justice Bayley and 
me, a zemindar complained that his neighbour 
had stopped an aqueduct, and the Magistrate 
ordered the latter to open a pyne half a mile 
long, and we held that we could not inter- 
fere.] I submit that, if in this particular 
case, the Magistrate had a right of interfer- 
ing, he would have a right to interfere in a 
great many other cases. Obviously some 
limit should be put. This is a Section in 
a Code of Criminal Procedure, which does 
not purport to afiect rights of property. 
When the rights of persons are cut down^ 
it must be by clear general words. If a 
Magistrate is to control the doing of lawful 
acts, I would put another case. Suppose 
two rival pleaders or advocates could not 
meet without committing a breach of the 
peace, could the Magistrate put a restraint 
upon them under this Section instead of bind- 
ing them down to keep the peace? Mr. 
Justice Trevor says that what is required 
to prevent afi'rays is greater vigilance on the 
part of the Police. [CoticA, C.J. — You 
might just as well put a case under Section 
318 and say that there is no occasion for a 
Magistrate under that Section to determine 
and maintain who is in possession, but that 
any breach of the peace likely to occur 
should be prevented by the Police.] That 
is a very old power. It began with an old 
Regulation, and the power is expressly 
given. But in this case it is necessary to 
give the words of the Act such an interpre- 
tation that injustice and injury may not 
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arise. Otherwise it will come to this that 
the discretion of the Mugi:'trnte will iinve to 
be considered in each case. [^Couch, C. J, — 
We shall probably consider that discretion 
does not mean arbitrary discreiion, and we 
shall probably hold an order made without 
exercise of discretion to be an order made 
without jurisdiction.] The whole gist of 
^e matter is, what was the intention of the 
party. 

The Court took time to consider. 

The judgment of the Court was deliver- 
ed as follows on the 9th of September by 

Couch, C.J. — The question referred to the 
Full Bench is '^ whether a Magistrate or other 
officer exercising the powers of a Magistrate 
is legally competent under Section 62 Act 
XXV of 1861 to issue an order prohibiting 
a landholder from holding a haut on any 
particular spot in his estate, on particular 
days, on the ground that such order is likely 
to prevent a riot or an affray." 

We are of opinion that this question ought 
to be answered in the affirmative. Section 
62 of Act XXV of 1861 runs as follows:— 
** It shall be lawful for any Magistrate, by a 
written order, to direct any person to abstain 
from a certain act, or to take certain order 
with properly in his possession or under 
his management whenever such Magistrate 
shall consider that such direction is likely to 
prevent or tends to prevent a riot or an affray." 
The above provisions clearly show that it is 
lawful for a Magistrate to issue a written 
order to any person directing him to abstain 
from any particular act, or to hold any pro- 
perty in his possession or under his manage- 
ment subject to any particular condition, if 
such Magistrate shall be satisfied that such 
direction is likely to prevent a riot or an 
affi'ay. The word certain placed before 
the word act, and afterwards repeated twice 
in the expression '* to take certain order 
with certain property in his possession," 
leaves no reasonable doubt in our minds 
that the Legislature intended to give full 
and ample powers to the Magistrate, the chief 
officer entrusted with the duty of preserving 
the peace of the district, to restrain any per- 
son from doing any act, or to command him 
to hold any property in his possession sub- 
ject to any condition, whenever such Magis- 
trate shall consider that such a course of 
procedure is likely to prevent, or even tends 
to prevent, a riut or an affray. No doubt, 
the powers conferred upon the Magistrate by 
the Section ought, like all other powers of 
discretion created by law, to be exercised in 
a reasonable manner ; and it may further be 



admitted that the Magistrate is bound, before 
he issues the oi*der, to satisfy himself upon 
reasonable grounds that that order is likely 
to prevent, or tends to prevent, a riot or an 
affray. But if a Magistrate, after exercising 
tlie necessary discretion, issues an order 
directing a particular landholder not to hold a 
haut on a particular spot on a particular day 
upon the ground that the holding of the 
haut at that particular place and time by 
that particular individual is likely to lead to a 
serious breach of the peace, we cannot upon 
a proper construction of Section 62 say that 
the order is null and void for want of juris* 
diction or power. The law gives a very 
wide discretion to the Magistrate in matters 
affecting the public tranquillity, and it is not 
for us to curtail that discretion by construing 
the Act in a manner contrary to the plain 
and obvious meaning of the words in which 
it is expressed. 

It has been argued that the powers vested 
in the Magistrate by Section 62 must be 
confined to those acts and modes of enjoy- 
ment of property only which are in them- 
selves unlawful, and that as there is nothing 
inherently illegal in a man holding a haut 
on his own land on any particular day ha 
chooses, the order passed by tlie Magistrate 
in this case must be set aside as void for 
want of power. But not only is this restrict- 
ed construction not supported by the actual 
words of the Section, but its adoption might 
in many cases lead to the most dangerous 
consequences. A particular act or a parti- 
cular mode of enjoyment of property might 
be perfectly innocent and lawful in itself. 
But the act may be done, or the property 
enjoyed in that particular mode, under cir- 
cumstances calculated to lead to a serioas 
breach of the peace, attended even with loss 
of human life ; and it would be by no means 
proper or desirable to hold that even in such 
case, the chief Peace officer of the district has 
no power to issue an order such as that con- 
templated by Section 62. Whether a zemin- 
dar is in all cases entitled to establish a haut 
on his own land, but in close proximity to 
a previously established haut belonging to 
anotlier zemindar, is a question upon which 
we need not express any opinion. Nor is it 
necessary for us to determine the question 
whether the Magistrate has in this particular 
case exercised his discretion in a proper 
manner, or whether his order as it* stands 
requires any amendment either as to the 
duration of the injunction or otherwise. For 
these questions have not been referred to us 
by the Division Bench. Assuming, howeveiy 
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that there is nothing iinlawfnl in a zemihdar 
holding a haui on his own land on any day 
he chooses, and assuming also ihat the mere 
fact of his holding a haut on such a spot and 
on such a dny would not be sufficient to war- 
rant a Magistrate in comiog to the conclusion 
that a breach of the peaoe is likely to take 
place, it seems to us clear that there may be 
other circumstances connected with the hold- 
ing of the haut at tiiat particular place and 
time which would fully justify a Magistrate 
in issuing an order under Seciion 62, at least 
for a limired period of time, if the Magis- 
trate is satisfied, after a reasonnble exercise 
of the discretion vested in him by that 
Section^ that such an order is necessary for 
the preservation of the public peace. 

It is stated in one of the cases mentioned in 
the order of reference, that a Magistrate has 
no power under Section 62 to issue an order 
that would interfere with any one's right to 
enjoy his own property in any lawful man- 
tier he pleases. Whether a Magistrate can, 
under that Section, issue such an order as 
would be utterly destructive of a man's right 
of property, is not a question which we are 
called ufion in this case to determine one 
way or the other. It is sufficient for us for 
the purposes of this reference to say that 
it is quite within the power of the Ma&ris- 
irate under Section 62 to modify the enjoy- 
ment of such I ight, at least for a temporary 
period, by imposing upon the owner of the 
property such conditions as the Magistrate, 
after taking into consideration all the facts 
and surrounding circumstances of each parti- 
cular case, shall consider necessary to prevent 
a riot or an afTray. Every individual right 
is, to a certain extent, subject to the general 
interest of society ; and ofter giving our best 
eonsi deration to the question referred to us, 
we feel ourselves bound to come to the 
condusion that the Legislature has purposely 
Vested the Magistrate with powers sufficient 
4o cover a case like the one mentioned in the 
order of reference. It is notorious that in 
this country rival HomU are frequent soarces 
of riot and affiray ; and there is something in 
the nature of such hauts^ namely, the assem- 
blage of large crowds of men on both sides, 
which may be said to have a certain tendency 
to lead to a breach of the peace. We do not 
mean to say that such genernl facts alone are 
eufficient to justify the exercise of the dis- 
•oreiion vested in the Magistrate by Section 
62. Bat we think that there may be other 
cireumscanoes connected with those general 
facts,— «8 for instance, the exiatence of bitter 
boetility between the owners of the rival 



hauis, the preparations already made by them 
for the commission of a breach of the peace, 
&c., — which might render it absolutely neces- 
sary to exercise that discretion for the 
preservation of public tranquillity. 



The 13th September 1872. 
Present : 

The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges, 

Breach of Contract-^Factory'^Act XIII of 1859 
— High Court (Extraordinary Powers ofRevi" 
sionj. 

Reference to the JSigh Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Officiating Magistrate of 
Moorshedabad. 

Messrs. Jamea Lyall & Co. 

versus 

lUm Cbunder Bagdee. 

The High Court declined to exercise theur extraor- 
dinary powers of revision in a case in which the Joint 
Magistrate dismissed a complaint of breach of contract 
under Act XIII of 1859 on the ground that that Act 
did not apply to this contract, which was a contract to 
work at a certain factory. 

Reference, — A ohabos under Act XIII of 
1 859 was brought by a servant of Messrs. 
James Lyall and Ck>. against one Ram Chun- 
der Bagdee, a spinner, of having neglected to 
fulfil the contract into which he had entered 
to work at a certain factory. The Joint 
Magistrate, to whom authority has been given 
by me to receive petitions within certain 
thannahs, after recording the statement of 
the complainant, dismissed the complaint, as 
he held that tlie Act was inapplicable to the 
species of contract into which it appeared 
that the accused person had entered. 

Although I am disposed to agree to a cer- 
tain extent with the Joint Magistrate, that 
contracts of this kind being intermittent oan 
hardly be said to be such as were contem- 
plated by Act XIII of 1859, still the accused 
person must be presumed to have known the 
service to which he was binding himself; and 
it would seem that in thecases q^ioted by the 
Joint Magistrate, vts., Koonjobeharry Lall 
on behalf ot Mt-ssrs. Lyall & Co. v. Rajah 
Doomney and Eoonjoobeharry Lall v. Rughoo- 
nath Dome, page 29 (Criminnl Rulings), dated 
10th August 1870, Vol XIV of the Weekly 
Reporter, the Judges of the High Court 
have ruled that a peraon bound by a similar 
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contract, who neglected to attend at the 
factory, could be prosecuted under Act XIII 
of 1859. I am not awnre that this rul- 
ing has in any way been disturbed, and it 
would therefore nppear that the order of the 
Joint Mngietrate dismissing the complaint is 
illegal and should be reversed. 

As the attention of the Joint Magistrate 
was drawn to the ruling quoted by me before 
the complaint was dismissed by him, it does 
not appear to be necessary for roe to call for 
any explanation from him. 

Judgment of the High Court, 

Bagleg, J. — This Court do not think it 
necessary to exercise their extraordinary 
powers of revision in this case on this refer- 
ence. 



The I7th September 1872. 

Present : 

The Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges. 

Breach of the Peace — Notice to Co'sharerso/ Land 
—Act XXV of 1861 8, 818. 

Reference to the High Court under Sec- 
tion 434 of the Code of Criminal Proce- 
dure by the Sessions Judge of Jessore, 

Gobiud Chunder Ghose and another, 
Petitioners, 

versus 

Anundo Chunder Sircar and nnotht r, 
Opposite Party, 

Mr, J, S, Rochfort for the Petitioners. 

Mr, /V. L, Sandel and Baboo Joy Gobind 
Shome for Opposite Party. 

ThOTe 18 nothing In the law which enjoins the serving 
of notice upon all the co-sharers in an estate which may 
in some shape or other form the subject of a litigation 
under Section 318 of the Code of Criminal Procedure. 
The onl^ parties entitled to notice are those concerned 
in the dispute which i^ likely to induce a breach of the 
peace. 

Reference.^-lnz Deputy Magistrate of 
Klioolnai being satisfied that a dispute likely 



to induce a breach of the peace existed con- 
cerning the possession of 350 beegahs of 
land called the Ghineer Abad, caused pro- 
ceedings to be instituted under Section 318 
of the Criminal Procedure Code, the parties 
being Anundo Chunder Sircar and Beni 
Mohnn Biswas on one side, and Gobind 
Chunder Ghose and Shama Soonduree Dassee 
on the other. 

The Deputy Magistrate found that Anundo 
Chunder and Beni Mohun were in possession, 
and directed them to be maintained in posses- 
sion, and Gobind Chunder and Shama Soon- 
duree hare applied to this Court to refer the 
case to the High Court. 

The person on whose evidence the Deputy 
Magistrate ordered the institution of these 
proceedings was one Tomizuddi, who repre- 
sented himself to be the gomashta of one 
Goggon Chunder Dutr, and he stated that 
Guggon had taken the disputed land on a 
lease on behalf of the Baptist Missionaiy 
Society, and that his possession was obstructed 
by Gobind Ghose, Anundo Ghose, HjiUodhur 
Ghose, and Dwarkanath Ghose. 

Guggon subsequently presented a petition 
to the Deputy Magistrate, saying that he was 
not the owner of the land, but that Anando 
Sircar and Beni Mohun had taken it on 
behalf of the Missionary Society, and upoo 
this representation Anundo and Beni were 
apparently made to take the place of Gaggoa 
in the case. 

These two men in their written statement 
admit having taken the land, but say nothing 
about the Missionary Society; and the Deputy 
Magistrate, in deciding the case, does not say 
whether tbey hold the land on their own 
account or on behalf of the Society, and the 
petitioners object that this is an illegality oa 
the part of the Deputy Magistrate sufficient 
to warrant his proceedings being quashed. 

I think the Deputy Magistrate ought to 
have distinctly stated whether Anundo and 
Beni are to be kept in possession as repre- 
sentatives of the Missionary Society or on 
their own acconnt, though I hardly think 
that the omission would necessitate his pro* 
ceedings being quashed. 

There is, however, another important omis- 
sion on his part, which in my opinion invali- 
dates the whole of his proceedings. 

Anundo and Beni claim to have taken a 
lease of the disputed land from one Farmao 
Shah, and the three pot tabs under which Far* 
man professes to have held it have been filed. 

These pottahs, the genuineness of which is 
denied, are signed by ten different co-aharers 
of the Abad \ but instead of issuing notices to 
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nil of them, as required by Section 318, the 
Depatj Magistrate issued a notice to one only, 
Grobind Ch under. 

One of the co-sharers, Shama Soonduree^ 
two days before the case was decided, appeared 
before the Deputy Magistrate and requested 
time to produce her evidence, and also 
requested I tint GuggoD, who was in Court, 
might be examined ; but the Deputy Magis- 
trate refused both requests on the ^I'ound that 
they were made too late : but this seems a 
▼ery inadequate reason when the Deputy 
Magistrate had never given her an opportu- 
nity of producing any evidence before. 

All the co-sharers and tiieir representatives 
through whom Farman Shah claims have a 
right to be heard in the case, and I therefore 
beg to recommend that the Deputy Magis- 
trate's proceedings be quashed and tliat he be 
directed to re-try the case after giving, proper 
notice to all the parties concerned, and giving 
tiiem opportunity to produce any document- 
ary evidence and call any witnesses they may 
desire. 

Judgment of the High Court 

Glover, «7.-~This is a reference made by 
the Sessions Judge of Jessore to have a 
certain order, passed under Section 318 of 
Act XXV of 1861 by the Deputy Magis- 
trate of that district, quashed. 

The only substantial ground on which the 
Judge thinks the Deputy Magistrate's order 
illegal is, that whereas the pottah under 
which one of the parties in this case claims 
was signed by a great number of co-sliarers 
of the land in question, and all of those 
co-sharers have not been served with notice, 
but only one of them, this is a sufficient 
ground for invalidating the whole of the 
Deputy Magistrate's proceedings. 

There is nothing in the law which enjoins 
the serving of notice upon all the co-sharers 
in an estate which may in some shape or 
other form the subject of a litigation under 
Section 318. That Section says, that after a 
Magistrate is satisfied that a dispute likely to 
induce a breach of the peace is about to tnke 
place within his jurisdiciiou, he shall record a 
proceeding stating the (grounds of his being 
80 satisfied, and shall call all parties concerned 
in such dispute to give in wriiten stntements 
of their respective claims. It is quite clear 
thai the other co-sharers, who, Mr. Bochfort 
contends, have not been served, were not 
concerned in the dispute, for in that case 
they would have undoubtedly appeared in the 



Court below and taken steps to support the 
reference made by the Judge. The only 
parties concerned were those who did appear 
before the Deputy Magistrate ; and although 
it may be technically said that Sliama Soon- 
duree got no notice, it is clear tliat she 
was all along aware as to what was going on, 
for she appeared in Court and prayed to have 
witnesses examined on her behalf. That her 
case was not thoroughly gone into was her 
own fault, for the petition asking for the 
examination of the witnesses was made, as 
the Deputy Magistrate says, at the last 
moment ; and in the exercise of the discre- 
tion allowed him by the law, he refused to 
grant any further postponement of the case. 

Under the circumstances, it appears to us 
tliat there is no ground on which to support 
the Judge's recommendation, and we accord- 
ingly decline to interfere with the order of 
the Deputy Magistrate. 



The 17th September 1872. 

Present: 

The Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges, 

Indigo Crops - Complainant-^ServaxU (of Indigo 
Planter). 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge oj Bhaugulpore. 

Boodhoo Roy 

versus 

Ramdyal Singh and others. 

In a case in which the servant of an Indigo Planter 
preferred a charge against certain parties for cutting 
and carrying away indigo crop which was in his charge, 
the Joint Magistrate dismissed the charge on the ground 
that a more responsible servant ought to have laid the 
complaint: 

HatDthat the Joint Magistrate ought to have tried 
the< 
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Reference.-^ON the 22nd July 1872, 
petitioner, Boodlioo Singh, siilahdar of Baboo 
Muddun 'fhakoor, proprietor of Ghoga 
indigo concern, brought a complaint against 
Kamdyal Singh, Bhagbut Singh, Rameshur 
Rae, Rungoo Misser, and Doorga Misser, 
defendants, servants of Baboo Heera Lall 
Seal, for committing theft and criminal tres- 
pass in regard to certain indigo plants, being 
the property and in possesssion of Muddun 
Thakoor, the master of the petitioner, peti- 
tioner being the zillahdar and in charge of the 
crops, in the Court of the District Magistrate 
of Bhaugulpore, who» after taking the depo- 
sition of tiie petitioner, made the case over to 
the Joint Magistrate for trial. 

The Joint Magistrate, without hearing 
evidence in the case, for reasons recorded in 
his judgment dated the 25th July 1872, 
dismissed the complaint. The Joint Magis- 
trate's order was as foltowB : — 

"This charge is closely connected with a 
** dispute which has been before me a few 
''days ago under Section 318 Criminal Fro- 
*' cedure Code. 

'' The dispute is as to the ownership of 
'' some standing indigo. Now, the complain- 
<' ant in this case is a mere pyadah, who can 
"in no sense be deemed to represent his 
*' master Muddun Thakoor. He has no con- 
" trol whatever over the indigo, and is not 
** connected with it at all, except as a watch- 
*' man or manager. 



'' In the Section 318 proceeding, it was 
distinctly evident that one Roopun Singh 
is Muddun Thakoor's representative on the 
spot in charge of his factoiy : under such 
circumstances, he is the only person author- 
ized to complain of the cutting of the indigo. 
The present pyadah complainant has no 
interest in the crop, and has sustained no 
damage. It is a favourite trick when 
zemindars fall out to carry on the war by a 
series of complaints in which mere men 
of straw are put forward, against whom, 
should the complaint turn out a false one, 
no satisfaction can be had. Such a practice 
should be cht'cked in every way possible, 
and the Courts are bound to insist that 
responsible persons shall appear in all such 
cases as complainants. In this case, Roopun 
Singh is the only person competent to lodge 
a complaint, as from the Section 318 f»'o- 
ceedings it appears he is the person who 



'* superintends the whole indigo estivation 
*' and looks after Muddun Tiiakoor's interests. 
'* I consider his keeping back in tliis instance 
*' a mere artifice for fear of ulterior pro- 

'* ceedings. 

'' The accused have a perfect right to refuse 
" to answer any charge for damage to Mud- 
" dun Thakoor's indigo brought by an utter 
" stranger, such as complainant, 

*' The case must be therefore dismissed. 
" The proper person may however complain." 

The Joint Magistrate appears to me to 
have dismissed this cAse on inso£Bci6nt 
grounds. 

The Magistrate of the district helird a 
complaint made by the zillahdar of an indigo 
factory. 

The complaifctt referred to the tsatting and 
carrying away of an indigo cro{> #hich Was 
in hb charge. 

The Joint Magistrate, to whom the case 
was made over for trial, deeming that some 
more responsible servant of the Indigo planter 
ought to have laid the complaint, dismissed it. 

I am of opinion, if the Joint Magistrate 
thought that the case was false and that the 
more responsible amlah of the Indigo Planter 
were endeavoring to elude the possible con- 
sequences by making the charge through an 
underling, it would have been easy for him 
to have called on the complainant to satisfy 
him that the Indigo Planter was cognizant of 
the case and causing it to be brought. This 
would, in the case of a false charge, have 
brought the master himself within the pur- 
view of Section 211. 

The dismissal of the case on the gix>und8 
stated by the Joint Magistrate is mantfeetlj 

UttjttSt. 

Judgment of ih^ High Court, 

Hitter, J, — Under the circumstances stated 
by the Sessions Judire, the Joint Magistrate 
ought to have tried the case, and we tliere- 
fore direct him to try it. 
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The 27th September 1872. 

Present: 

I^e Hon'ble W. Ainslie and C. Pontifex, 
Judges, 

Witness — Cross-examination, 

The Queen 

versus 

Tulsi Dosadh, Appellant, 

Committed by the Deputy Magistrate^ and 
tried by the Sessions Judge of Gya, on 
a charge of intentionally giving false 
evidence. 



A witness ought to be allowed on cross-examination to 
qualify or correct any statement wliich lie has mrde in 
his examinatioQ-in-chief* 



Ainslie, /.— 7I ah of opinion that this con- 
viction ought to be quashed. The only evi- 
dence against the prisoner is in his own 
deposition before tlie Deputy Magistrate. 
This contains two statements which the Courts 
below have taken to be contradictory ; but I 
am by no means satisfied that the accused, 
when he made the first statement, really 
meant to imply that he never left the thresh- 
ing-floor between the 3rd Kartick and the 
second Sunday inl^ous. If his whole state- 
ment is examined, there really is no contradic- 
tion. What he first said only amounts to this, 
that he was not away for any entire day or 
night, and it is not reasonable to suppose that 
he meant to convey the impression that he did 
not attend to his ordinary duties as village 
watchman during these six weeks. As soon 
as his attention was called to the loose and 
inaccurate form of his statement, he admitted 



its incorrectness, and stated that he had gone 
to the Police outpost to make his weekly re- 
ports; and the fact that he did go to the Police 
outpost does not prove his first statement to 
have been intentionally false. If a witness 
is not allowed on cross-examination to qualify 
or correct any statement which he has made 
in his examination-in-chief on pain of being 
convicted of perjury out of his own mouth, 
the result will be that a man who has 
through carelessness made an inaccurate, or 
through partiality made an exaggerated, 
statement will be driven to stick to it, and 
thus the object of cross-examination will be 
defeated. 

It does not appear for what purpose th^ 
Judge allowed the prosecution to put on the 
record the evidence of Hurdyal Koormee, 
Avatar Pande, Malichund Koormee, Ajoo- 
dhya Pande, Hurnam Misser, Chummun 
Lall, Meghoo Pasee, and Uunooman Lall, 
recorded by the Deputy Magistrate ; — none 
of this was evidence in the case against the 
prisoner. 

The conviction and sentence are set aside, 
and the prisoner is to be released immedi 
ately. 



The 4th October 1872. 

Present : 

The Hon'ble W. Ainslie and C. Pontifex, 
Judges. 

Act XXV 0/ 1861 *. ^OO^Becognizance^SecU' 
rity to keep the Peace, 

(Criminal Motion.) 



Gooroo Dass Roy, Petitioner. 
23— A 
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The Advocate-General and Baboos Nil- 
madhub Bose nnd Jadub Chunder Seal 
for the Petitioner. 



Notwithstanding that a person has heen boond down 
by bond to keep the peace for a stated period, a Magis- 
trate has power, under Section 290 o! the Code of Crimi- 
nal Procedure, to increase the amount of the security 
required before the expiry of that period. 



AinsUe, J.— This is an application to stay 
the proceedings of the Magistrate of Furreed- 
pore, who has issued a summons to Baboo 
Gooroo Dass Roy, calling upon him to show 
cause why he should not enter into a recog- 
nizance to the amount of Rs. 6,000, to- 
gether with four sureties for Rs. 5,000 each, 
to keep the peace for one year. 

The first ground taken is that the form 
of the summons is not according to the re- 
quirements of Section 283, Criminal Proce- 
dure Code. 

The snbstance of the information upon 
which the summons was issued has no doubt 
been set out rather curtly, and it would have 
been much better if the complaints made 
by MufTeezoodeen had been stated more fully. 
But we do not see that this a sufficient 
excuse for the party summoned not appearing 
as required* 

It is next nrged that the summons had 
not been properly served. This is a point 
•which is at present the subject of a judicial 
inquiry, and it is open to the petitioner to 
show to the Magistrate in his defence that 
the summons had not been served according 
to law. We do not think it right to stop 
that inquiry, or to interfere with the Magis- 
trate's discretion in any way. 



It is further urged that the Magistrata 
should have proceeded under Section 290. 
But the time for that has not yet arrived, 
because it is after the Magistrate satisfies 
himself under Section 288 that there is a 
necessity for taking a bond that he is to 
refer the matter to the Sessions Judge, and 
he cannot ask the Sessions Judge to coDfirm 
his order before he is himself satisfied that 
there is a necessity for making an order : 
we do not think that the Magistrate has 
acted otherwise than according to law. 

Then it is said that the petitioner has been 
already bound down under an order of the 
20th of May 1872, under which he ent^^ 
into a bond for a sum of Rs. 3,000, to keep 
the peace for one year from that date ; and 
that while this order is standing, it is not 
open to the Magistrate to increase the 
amount of the security required. 

There is nothing in Section 290 to show 
that the Magistrate cannot increase the 
amount of the surety. On the contrary, it 
appears from the wording of that Section 
that, in case of personal recognizance being 
taken without security, the Sessions Judge 
can authorize the Magistrate to take a bond 
with surety ; aod it is quite possible that 
circumstances may arise after a man has once 
entered into recognizances which may render 
it necessary to take a much larger amount of 
security than that taken in the first instance. 
There is no authority shovm to us i^ainst 
this construction of the Section. On the con- 
trary, there is a judgment of the late Mr. 
Justice Norman, reported in 7 Weekly Re- 
porter, Criminal Rulings, page 23, showing 
that that learned Judge was of opinion that 
the Magistrate has power to take larger and 
further security nnder that Section. 

For these reasons this application mnst be 
rejected. 
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The 5th November 1872. 

Present : 

The Hon'ble F. A. Glover and C. Pontifex, 
Judges, 

Procedure^Jury-— Assessors-- A ct XX F o/ 1 86 1 , 
J?. 426. 

The Queen 

versus 

Norkoo and others, Appellants, 

Committed by the Deputy Commissioner^ and 
tried by the Officiating Judicial Commis- 
sioner of Assam, on a charge of having 
in possession a counterfeit coin with 
guilty knowledge, SfC, 

Where a trial was held with a jary, instead of^ aa it 
onght to have been, witli assessors, the High Court re- 
fused, with reference to the provisions of s. 426, Code of 
Oiminal Procedure, to reverse the sentence as it could 
dispose of the appeal on the evidence instead of merely 
restricting itself to questions of law. 

Glover, J, — The first point to he con- 
sidered is wliether the conviction of theee 
prisoners is bad on account of the trinl 
having been held witli n jurj, instead of, as it 
ought to have been, with assessors. 

Section 426, Code of Criminal Procedure, 
lays it down that no finding or sentence of a 
competent Court shtdl be reversed on ac- 
count of error or defect in the proceedings 
on trial unless the accused persons shall liave 
been prejudiced by such defect. Now, in this 
case, they have not been prejudiced, becnuse 
this Court can dispose of their appeol on the 
evidence, and need not restrict itself, as it 
would have done had the trial been held 
with a jury, to questions of law. Moreover, 
the Judicial Commissioner, who discovered 
the error of procedure before the case left his 
Court, states that he concurs with the 
finding of the jury, considering them for the 
nonce as assessors. The prisoners, there- 
fore, have not been prejudiced in any way by 
the substitution of a jury for assessors, and 
the conviction cannot be quashed on that 
groaud. 

With regard to the woman Soozea, the 
evidence is, I think, very clear as to the 



finding of counterfeit Queen's coin in Iier 
possession. Tliere is evidence that the coin 
so found is mnde of base metal and is coun- 
terfeit, nnd under the circumstances tJiere 
can be no doubt that the prisoner knew it lo 
be counterfeit, and kept it with a fraudulent 
intent. The conviction of this prisoner uud-r 
Section 243, Penal Code, should, I thiuk, be 
supported. 

The prisoners Norkoo and Kamai were 
identified both before the Deputy Commis- 
sioner and the Judicial Commissioner as the 
parties who hud passed the counterfeit Queen's 
coin. The identification might no doubt 
have been more eatisfactoiy ; but considering 
the length of time that had elapsed between 
the first and second examination of the 
witnesses, and the fact that these wandering 
nuths or gypsies are physically very much 
like each other, I do not attach much im<- 
portance to the discrepancies in the evidence 
which undoubtedly exist ; the less so as that 
evidence is entirely unrebutted on the part 
of the prisoners, and was, moreover, thought 
satisfactory by the assessors and Judicial 
Commissioner before whom it was recorded. 

Under the circumstances, I do not think 
that this Court would be justified in inter- 
fering with the conviction of these prisoners, 
and would reject their appeals. 

Pontifex, J. — I concur in rejecting these 
appeals. 



The 7th November 1872. 

Present : 

The Hon'ble F. A.. Glover and C. Pontifex, 
Judges, 

Acquilial'^ActXXVcflSSl, s, 272-^ Re-hearing. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh, 

Guru Churn Sirkar, Petitioner, 

versus 

Mcer SaoMn Ali and others, Opposite Party. 

24— A 
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Certain persons having been charged under s. 352, 
Indian Penal Code, the hearing of the case was ad- 
journed to a certain day on which complainant having 
reported that his witnesses were present, they were 
called but did not reply. The accused pleading " not 
guilty," the Deputy Magistrate acquitted him under 
8. 272, Code of Criminal Procedure. 

The Sessions Judge having referred to the High 
Court under s. 434, reported that the ^mplainant 
had been present agreeably to order on 5th April, had 
continued to be present with his witnesses from 5th to 
9th April, and that the trial bad been adjourned to suit 
the convenience of the Deputy Magistrate, and that 
complainant's plea for the temporary absence of his 
witnesses on the day of hearing was that, after attending 
from 8 to 10 o'clock, they had gone to the bazaar. The 
High Court under the circumstances quashed the pro- 
ceeding of the Deputy Magistrate, and directed a 
rehearing, ii complainant wished it. 

Reference. — A oobcplainant had charjred 
certaia persons under Section 352, Indian 
Penal Code, in the Court of the Deputy 
Magistrate of Attiah ; and it seems from the 
orders passed by the Deputy Magistrate that 
the hearing of the com plaint had been 
adjourned. 

On 20th April last, the day to wliich the 
hearing had been last adjourned, the Deputy 
Mac^istrate recorded the following order : — 
^* Plaintiff has reported that his witnesses 
are present. They have been called, but 
have not replied. Defendant is present. 
Plaintiff has been till a few moments a?o. 
Defendant, questioned under Section 265, 
pleads not guilty. The defendant is ac- 
quitted under Section 272, Code of Criminal 
Procedure." 

It is evident from the terms of this order 
that the Deputy Magistrate treated the com- 
plainant, though absent, as if he was actually 
present, for the procedure laid down in 
Section 265 of the Code of Criminal Proce- 
dure with respect to the examination of the 
accused is applicable only when both parties 
to the complaint are present. 

It was under the circumstances impossible 
for him to do what the law requires shall be 
done when an accused person pleads " not 
guilty" when questioned by the Court, be- 
cause the Section immediately following (266) 
provides that, if the accused person do not 
admit the truth of the complaint, the Magis- 
trate shall proceed to hear the complainant. 

Thus it follows that the procedure laid 
down by Sections 265 and 266 is applicable 
only when the complainant and the accused 
are both present. 

The Deputy Magistrate's order of acquit- 
tal under Section 272 was also irregular, as 
the case was one clearly dismissed on default 
under Section 259, and there were no proceed- 
ings held which justified an order of acquittal 



under Section 272, Code of Criminal Proce- 
dure. 

Upon the same day the complainant p^i- 
tioned the Deputy Magistrate to the effect 
that his witnesses had been in attendance 
from 8 o'clock till 10 o'clock, and had then 
gone to the bazaar — that he had gone to call 
them, and had found on his return that orders 
had been passed in his case. 

On this petition the Deputy Magistrate 
passed the following order one montli after- 
wards, f. e,, on 2 1st May : — " Defendant has 
been already acquitted under Section 272, 
Code of Criminal Procedure, on 20th ultimo. 
This petition must therefore be rejected.** 

The record shows, however, that the com- 
plainant had been present agreeably to order 
so far back as the 5th April, had been pro- 
sent from the 5th to 9th April with his 
witnesses, and that the trial was then adjourn- 
ed to suit the convenience of the Magistrate. 

The explanation of the Deputy Magiatrtte 
appears to be altogether unsatisfactory, and 
besides the questions at issue. 

Considering the summary action taken by 
him in acquitting the accused, it is difficult to 
understand how the Deputy Magistrate could 
feel himself in a position to contend that he 
*' had reasonable and proper grounds for con- 
sidering him present, even though he may 
for the few moments have been absent look- 
ing for his witnesses." 

The Deputy Magistrate's meaning appears 
also obscure when, referring to the accused's 
plea of not guilty, he writes of "having 
given him the benefit of a doubt, and acquit- 
ted him under Section 272, Code of Crimmal 
Procedure." 

The Deputy Magistrate fails to see that 
even on his own showing he has taken up 
an impossible position with regard to his 
dealing with the complainant as if present, 
for the law lays down that, if the accused 
plead " not guilty," the Magistrate shall pro- 
ceed to hear the complainant, and this the 
Deputy Magistrate was clearly unable to do 
as the complainant was absent. 

I see no reason whatever for assuming, as 
the Deputy Magistrate has done, that the 
complainant acted from disingenuous motives. 

The charge was. a simple one of assault 
under Section 352, Indian Penal Code ; bat 
I think that the complainant has good reason 
to be dissatisfied with the proceedings of the 
Deputy Magistrate. 

I submit to the Court that his order should 
be quashed on the ground of the illegality of 
the order of acquittal, and I trust that the 
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Coart will be pleated to order that the com- 
plaint be heard. 

Judgment of the High Court, 
Glover, J, — Under the circumstances de- 
tailed by the Judge, we qunsli the proceedings 
of the Deputy Magistrate, and direct tliat the 
complainnnt's case shall (if the man wishes 
it) be re-heard. 



The 8th November 1872. 

Present : 

The Hon'ble F. A. Gloi^er and C. Pontifex, 
Judges. 

Act XXV of 1861, #. 4l5-'Cheating^Watered 
Milk — Sweetmeats. 

Reference to the High Court under Section 
.434 of the Code of Criminal Procedure 
by thei)ffieiating Sessions Judge of East 
Burdwan. 

1. The Queen 

versus 
Kalee Modock. 

2. Tamizooddeen 

versus 
Elangalee Gwala. 

Where the accused were convicted of cheating under 
Section 4 15, Penal Code, — the one of selling watered milk, 
and the other an inferior sort of sweetmeats, — they were 
acquitted : the former, because the purchaser knew, and 
was told the milk was watered, and so there was no 
deception ; and the latter on the ground that the purchaser 
might have tasted the sweetmeats before buying, and the 
sweetmeats were not composed of any materud injuri- 
ous to health. 

Glover^ J. — Th£8E convictions appear to 
me illegal. The essence of the offence of 
cheating (Section 415, Penal Code) is that 
the party should be "deceived." Now, in 
the milk caae, the person who was sent by 
the Police Inspector to purchase, knew 
perfectly well what it was he was buying : 
indeed his object was to buy *' watered" milk, 
in order to prove a case against the seller 
and so put an end to the practice of watering 
;milk. 

In the sweetmeat case, there was no 
.Reception. The sweetmeats were openly 
exposed for sale, and the purchaser could 
Jmve tasted them before buying, if he had 
liked to do so. As the Judge says, whether 



the sweetmeats were nasty or not is a matter 
of taste; at all events, their being nasty, 
affords no ground for a conviction under 
SeciioD 415. 

The convictions should be quashed, and the 
fines remitted. 

Pontifex, J. — I concur in thinking that 
these convictions should be quashed, and the 
fines remitted for the following reasons : — 

In the sweetmeat case, because there is no 
evidence that they were composed of any 
material injurious to health (Section 272, 
Indian Penal Code.) 

In the milk case, because the price seems-to 
have been below the fair price for pure milk, 
and because there is evidence that the seller 
told the actual purchaser that to supply the 
quantity at the price, some proportion of 
water must be mixed with the milk. 



The 13th November 1872. 
Present : 

The Hon'ble F. A. Glover and C. Pontifex, 
Judges. 

Recognizance — Security to keep the Peace^ 
Summons, 

Reference to the High Court by the Ses- 
sions Judge of Gya. 

Isree Pershad, Petitioner. 

A Ma^strate is not justified in increasing the amou|it 
of security and in demanding sureties on a summons to 
show cause which provided only for a recognizance of 
much smaller amount, and made no mention of sureties 
at alL 

Reference. — I have the honor to request 
that you will be so good as to submit the 
record of this case to the Judges of the 
High Court for an expression of their opinion 
upon the point, whether in a case in which 
a party is bound over to keep the peace, the 
Magistrate is by law limited in his ultimate 
demand to the amount, the nature of the 
security, and the time specified in the sum- 
mons served upon the party in the first 
instance. It appears to me that according 
to the letter of the law the Magistrate is so 
limited. In the case now under considera- 
tion, the party was called upon by the sum- 
mons to show cause why he should not be 
required to enter into his own recognizances 
to keep the peace for 6 months, the amount 
specified being Rs. 200. Subsequently, oq 
appearing berfore the Magistrate! be was 
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required to enter in to his own recognizances to 
the amount of Rs. 4,000, and to find 2 sureties 
in Rs. 1,000 each, the period being at the 
same time extended to one year. It has 
been contended before me that the Magistrate 
wns not authorized by law in either increas- 
ing the amount, altering the nature of (he 
security, or extending the pf^riod for which 
it was required, but was bound to observe in 
all respects the wording of the summons. I 
should be glad to be favored with the opinion 
of the High Court upon the point. 

Judgment of the Hig,h Court. 

Glover^ J. — We think that the Sessions Judge 
is correct in his view of the law and that the 
Magistrate was not justified in increasing the 
amount of security and in demanding sureties 
on a summons which provided only for a 
recognizance of much smaller amount and 
made no mention of sureties at all. 

The order of the Magistrate, directing 
recognizances to the amount of Rupees 4,000 
and sureties to that of 1,000 to be taken, is 
quashed. If the Magistrate still thinks that 
heavier security should be taken than that 
first determined upon, he should issue a fresh 
summons setting forth the amount intended 
to be taken, so that the party concerned m»y 
have full opportunity of showing cause 
against the order, if he wishes to do so. 



The 13th November 1872. 

Present : 

The Hon'ble F. A. Glover and C. Pontifex, 
Judges. 

Act XXV of 1861, *. 169—Sanction to Prose- 
cution — Appeal, 

(Miscellaneous Case). 

Seetaram Sahoo, Petitioner, 

versus 

Rai Baboo Shewgolam Sahoo, Bahadoor, 
Opposite Party. 

Mr. J. T. Woodroffe and Baboo Rally 
Kishen Sein for the Petitioner. 

Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for the Opposite Party. 

The words "such sanction may be given at any time" 
in s. 169, Code of Criminal Procedure, must be construed 
reasonably, and ^*any time" means a time which 
does not unduly prejudice the party to be prosecuted, or 
put him in a worse position than he was before. 

No appeal lies againflt a Judge's order sanctioning such 
prosecution. 



Glover, J. — We think that this rule must 
be discharged. 

It might be possibly contended that the 
sanction given by the Judge for a prosecution 
under Section 471 of the Penal Code was 
sufficient to cover the charge as altered sub- 
sequently ; but in any case, the sanction 
given on October 3rd to the prosecution 
of a charge under Section 196, Penal Code, 
cured, we think, any defect of the original 
procedure, because it was given within the 
time as required by Sectiou 169, Criminal 
Procedure Code. 

The words used in that Section "such 
*' sanction may be given at any time," must 
be construed reasonably, and we consider 
(hat *' any time'' means a time which does 
not unduly prejudice the party to be prosecut- 
ed, or put him in a worse position than be 
was before. lu this case it is clear that 
Seetaram Sahoo was in no worse a position 
after the issue of instructions to prosecute 
under Section 196, Penal Code, than he was 
before, when a prosecution had been sanctiond 
against him on a charge under Section 471, 
Penal Code ; and although the warrant of 
arrest for an offence under Section 196, Penal 
Code, was issued three days before the Judge's 
sanction to a prosecution in terms of Section 
169, Code of Criminal Procedure, the sub- 
sequent sanction cured the defect, which was 
after all one of a technical character. There 
is, therefore, we think, nothing illegal in the 
present caiTying out of the warrant of arrest^ 
the prosecution being one whicli has been, 
and is now, regularly sanctioned by a com- 
petent authority, and there is admittedly no 
appeal against the Judge's order sanctioning 
such prosecution. 

But although we feel bound to say that this 
rule should be discharged as not raising any 
valid point of law on which we could inter- 
fere, we also think it right lo express a 
strong opinion ad to the unadvisability of 
both the Judge's and the Magistrate's pro- 
ceedings ; the effect of which has been 
entirely to shut Seetaram Sahoo out from all 
chance of being able to reverse the decision 
in the certificate case on appeal to this 
Court. It would have been in every respect 
better to have delayed taking action under 
Section 169, Code of Criminal Procedure, 
until the certificate case had been finally dis- 
posed of. As it is, Seetaram Sahoo will be 
arrested and tried on a charge of using &b- 
ricated evidence, and in the mean time his 
time for appealing will have expired. 

We make no order for the present as to 
costs. 
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evidence all the proceedings snbBeqaently 
taken by the Magistrate are without juris- 
diction. On referring to the record, we find 
that the Magistrate did not proceed upon the 
report of the Police officer alone, in which 
case, perhaps, under the rulings of this Court, 
the objection might avail ; but we find that the 
Magistrate refers to evidence taken in other 
cases, which we must assume he inspected, 
find he goes on to say that he is satisfied upon 
that evidence that there was a likelihood of 
a breach of the peace. This objection is 
therefore overruled. 

The next objection is that the petitioner 
has not had a proper hearing, inasmuch 
as the Magistrate held that the law did 
not confer upon him the power to summon 
witnesses in cases of this description, and 
when the petitioner prayed the Magistrate 
to summon his witnesses, no order beyond 
placing his petition on the record was 
passed. On referring to the judgment of 
the Magistrate, we find that he states that he 
can find no provisions in Chapter XXII for 
the summoning of witnesses. No douht, there 
is no mention in that Chapter of any particular 
provisions under which witnesses are to be 
summoned ; but in cases coming under Sec- 
tion 318, oral evidence as to tlie fact of 
possession is always adduced, and it is the 
duty of the Court, if the parties cannot pro- 
duce their witnesses, to issue summonses for 
their attendance. Now in this case it is clear 
tliat tlie petitioner petitioned the Magistrate, 
urging his inability to produce his witnesses, 
and asking for the assistance of tlie Court to 
summon these witnesses. It does not appear 
that any proper order was passed upon this 
application, and therefore it amounts to this 
that the petitioner has not had a proper 
hearing. 

We, therefore, send back the case. The 
Magistrate will summon tlie witnesses for 
the petitioner, and, after hearing and consider- 
ing their evidence, pass a fresh decision. 



The 19th Noveml)er 1872. 

Present : 

The Hon'ble F. B. Kemp and C. Pontifex, 

Judges, 

Act XLV of 1860 s. ^oe-^Fine^Transfer of 
Property, 

(Criminal Motion). 

Balmokooud Brojobasi, Petitioner. 



Baboo Amerendronath Chatlerjee for the 
Petitiouer. 

To bring a case under s. 206 of the Penal Code 
there most be a fraudulent removal, sale, or transfer of 
property*, or of some interest therein, intending thereby 
to prevent that property from being taken as a forfeiture 
or in satisfaction of a fine. 

Kempy J, — Wb think the conviction in 
this case must be quashed and the fine 
remitted. The petitioner has been convicted 
under Section 206 of the Penal Code. The 
words of that Section are " whoever fraud- 
** ulently removes, conceals, transfers or deli- 
" vers to any person any property, or any 
" interest therein, intending thereby to pre- 
** vent that property or interest therein from 
'* being taken as a forfeiture or in satisfaction 

"of a fine &c." In this case the 

petitioner was sentenced to six months' 
rigorous imprisonment and to pay a fine 
of Rs. 200. He underwent the term of im- 
prisonment, and it appears from the record, 
and is not disputed, that out of the fine 
of Rs. 200 more than three- fourths have 
been realized from time to time. Under 
Section 61 of the Procedure Code, in cases 
in which offenders are sentenced to a fine, it 
is competent to the Court to issue a warrant 
for the levy of the fine by distress and sale 
of their moveable property. In this case it 
would appear that whenever the police put a 
pressure upon the petitioner, small sums were 
recovered from time to time. The present 
charge arises out of an alienation made by 
the petitioner of a house and certain move- 
able properties to a woman who is said to be 
iu his keeping. It is alleged that the house 
was sold for an inadequate price, but with 
that part of the case we have nothing what- 
ever to do, inismuch as that house could 
not he taken in execution, nor was that house 
liable for the fine inflicted upon the petitioner; 
but the conveyance also transfers certain 
moveable property far a consideration, and 
the transaction was duly registered. It also 
appears that subsequent to this transfer, the 
police recovered by distraint and sale of 
the moveable property of the petitioner 
Rs. 49 odd annas. To bring the offence 
within Section 206, there must be a fraud- 
ulent removal, sale, or transfer of property, or 
of some interest therein, intending thereby to 
prevent that property from being taken as a 
forfeiture or in satisfaction of a fine. 

Now, in this case it is very clear that the 
gist of the offence, namely, fraud, is altogether 
absent. The petitioner has publicly regis- 
tered the alienation. Subsequently, other 
moveable property of the petitioner was 
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sold, and it is alleged (for there is a petition 
to that effect oa the record) that if that 
property bad been sold in a legal manner, it 
would not have been sacrificed, as it has been, 
at an inadequate price. The petitioner asked 
the Magistrate for redress on that point, but 
it does not appear that any enquiry was 
made. Looking to the conduct of the peti- 
tioner and to the whole of the circumstances 
in the case, together with the total absence 
of fraud, which is the gist of the offence 
under Section 206, we acquit the petitioner, 
and reverse the order of the Court below. 



The 28th November 1872. 

Present: 

The Hon'ble P. B. Kemp and P. A. Glover, 
Judges. 

High Court— Proeedure^New Trials Assessors, 

The Queen 

versui 

Muthoora Singh, Appellant. 

Committed by the Magistrate^ and tried by 
the Officiating Sessions Judge of Hooghly^ 
on a charge of voluntarily causing 
grievous hurt. 

Mr. W. Jackson and Baboo Ishur Chunder 
Chuckerbutty for the Appellant. 

Where there is a failure of justice, or where the pri- 
soner has been prejudiced by the defective summing up of 
the Judge, the High Court can interfere either by dis- 
charging the prisoner if the evidence on the record is not 
sufficient to convict him, supposing the trial to have taken 
place with the aid of assessors, or to direct a fresh trial. 

Kemp, J. — The prisoner in this case has 
been convicted of voluntarily causing griev- 
ous hurt, an offence under Section 326 of 
the Indian Penal Code. It appears that at 
the request of the learned Counsel who de- 
fended the prisoner, a selection was made out 
of the jurors present of jurymen acquainted 
with the English language. The jury con- 
sisted entirely of Hindoo gentlemen ; and 
the parties, who were so far concerned that 
their servants on both sides were mixed up 
in the offence which took place, are influen- 
tial Hindoo Rajahs. One of the Rajahs has 
four or five professional wrestlers in his ser- 
vice, and the other Rajah appears to Imve 
countenanced gambling in the joint-market 
of the two Rajahs. Mr. Cavanagh, the Sub- 
Inspector of Police, deposes that for some time 
past there have been disputes between these 
two Rajahs. It appears from the evidence that 



on the day on which the offence was commit- 
ted, Moteeullah, one of the servants of one 
of these Rajahs, finding that Muthoora Singh, 
a servant of the other Rajah, was playing 
at the game of '^ kupun" in the bazar in ques- 
tion, directed him to desist playing. This 
led to some words passing between Moteeul- 
lah and Muthoora Singh, and Moteeullah pro- 
ceeded to the raj bar ee to give information 
to his master. On the way he appears to have 
fallen in with Shere Ali Kban, who is also in 
the service of the R^jah, and described to be 
a professional wrestler. Shere Ali Khan 
told Moteeullah that it was not necessary to 
inform the Rajah ; that he would himself 
proceed to the market and stop the gam- 
bling. On this, Shere Ali Khan proceeded to 
the market, and his story is that he observed 
the prisoner, Muthoora Singh, strutting about 
in the market with a drawn sword. The 
story for the defence, on the other hand, is 
that Muthoora Singh had not then drawn his 
sword. Words then passed between Mu- 
thoora Singh and Shere Ali Khan, and there 
is evidence that Muthoora Singh stuck Shere 
Ali Khan with his sword and cut off one of 
his thumbs. There can be no doubt as to the 
extent of the injury infiicted, for we have 
the doctor's evidence to satisfy us on that 
point. The case was tried, as already ob- 
served, by a jury, who cross-examined some 
of the witnesses, and came to an unanimous 
finding that the prisoner was guilty of the 
offence charged. 

In appeal, 19 grounds have been taken on 
behalf of the prisoner, and we have carefully 
considered the whole case. The leading case 
with reference to questions of tl^is kind is that 
in Vol. V, Weekly Reporter, Criminal Rul- 
ings, beginning at page 80. I allude to the 
case of Elahee Bux. Under Section 379 of 
the Criminal Procedure Code, as observe<l 
by the late Chief Justice, Sir Barnes Peacock, 
it is the duty of the Judge to sum up the 
evidence on both sides. That Section no 
doubt requires the Judge to sum up properly ; 
and if it appears clearly to the High Court that 
a failure of justice has been caused by im- 
proper advice upon a question of fact, or by 
an omission to give that advice which a 
Judge in the exercise of a sound judicial 
discretion ought to give upon questions of fact, 
the High Court can interfere ; but further 
on in the judgment, the learned Chief Jus- 
tice observes that although he was of opinion 
that the Legislature intended that this Court 
should have the power of setting aside a 
verdict of guilty pronounced by a jury upon 
an eiTontous or defective summing up of the 
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evidence by the presiding Judge, he was of 
opioion that it was not the intention of the 
Legislatare that a yerdict of guilty should be 
set aside in every case in which there is a de- 
fective or erroneous summing up ; that it 
was their intention to provide protection for 
the innocent, but not chances of escape for 
the guilty. This decision has been followed 
hy other decisions which have been quoted 
by the learned Counsel in the course of his 
argument. It appears to me, upon a careful 
consideration, that the gist of these decisions 
is this, that where there has been a failure of 
justice, of where the prisoner has been preju- 
diced by the defective summing up of the Judge, 
this Court can interfere either by discharging 
the prisoner if the evidence on the record is 
not sufficient to convict the prisoner, sup- 
posing the trial to have taken place with the 
aid of assessors, or to direct a fresh trial. 
There are certain statements made in the 
charge to the jury which are not altogether 
borne out by the evidence, but these siate- 
ments are not such as to have prejudiced thi^ 
prisoner, and are in our opinion of no great 
importance. With reference to the remarks 
of the Judge to the jury as to the discrepan- 
cies in the evidence to the effect " that many 
** juries had given verdicts which surprised 
** him, and that on his enquiring the reason for 
" such verdicts, he was imfbrmed that there 
" were discrepancies in the evidence," we think 
that the Judge was wrong in making these 
remarks ; but at the same time, after carefully 
considering the evidence, we do not think 
that these remarks have in any way influ- 
enced the verdict at which tlie jury have 
arrived, or prejudiced the prisoner. The 
story of Muthoora Singh that he was 
acting in self-defence is not borne out by 
any evidence on the record, nor do we find 
that he offered any evidence. It is to be re- 
gretted that the four Police Constables who 
were specially appointed by Mr. Cavanagh to 
keep the peace in this haiit were not examin- 
ed, and there is also the evidence of Dr. 
Green to the efffect that Muthoora Singh was 
severely beaten ; but it appears to us from the 
evidence on the record that that beating 
was probably inflicted after Muthoora Singh 
had used his sword and cut off* the thumb of 
Shore Ali Khan. From the evidence, we 
would infer that the •*puhlwan8" of the ri- 
val Rajah gave Muthoora Singh a good 
thrashing uftev he had attacked and wounded 
Shere Ali Khan. On the whole case, there- 
fore, we are not disposed to interfere with 
the conviction or sentence, and wo reject the 
application. 



The 29th November 1872. 
Present: 



The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Act V of isei ss. 16 and ITSpecial Constables 
— High Court—Jurisdiction, 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Rajshahye. 

Eohoraan Sirkar and another, Petitioners. 

Where a MagUtrate appointed special constables un- 
der Section 17 Act V of 1861 on the ground that a 
murder had occurred, and he was apprehensive that 
frequent murders would take place, it was held that his 
order was illegal, that Section referring to cases of unlaw- 
ful assembly, riot, or disturbance of the peace only; but 
that as the order was one of a purely executive nature 
the High Court had no power to interfere with it. The 
Magistrate should rather have proceeded under Section 
15 of the Act, and applied for sanction to an increase iu 
the Police force. 

Reference.— lis( February 1872, a traveller 
passing along a foot-path opposite the village 
of Chobari was set upon in open day by two 
men, who murdered and robbed him. The 
Assistant Magistrate of Slierajgunge obtain- 
ed sufficient evidence against two of the 
iuhttbitants of Choburi on which to commit 
them for trial before the Sessions Court for 
the aforesaid murder ; but the principal wit- 
nesses on whose evidence he so committed 
those two persons, retracted before the Ses- 
sions Court the statements they had made 
before the Assistant Magistrate, and the case 
consequently broke down in the Sessions 
Court, and the accused persons were dis- 
charged on the 22ud of April last. On the 
lOih of May, the Assistant Magistrate drew 
up a proceeding in wiiich, after remarking 
that there had been a serious murder in 
Chobari, and that many budmashes lived in 
that village, he called upon the Police In- 
spector to report whether it was necessary to 
appoint special constables for the security of 
the lives and property of people passing 
by or through Chobari during the then 
approaching rainy season ; and if such a 
measure were necessary, to submit a list of 
five of the principal residents of that village. 
The report of the Inspector being in favor 
of the appointment of such special con- 
stables, the Assistant Magistrate, on the 27lh 
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of May, Appointed Bohoman Sirfcar, Moon- 
fibee Akliund, and three other iDhabitaots of 
Chobari as special constables under the pro- 
visions of Section 17 Act V of 1861, direct- 
ing them to. state within ten days any objec- 
tions they might have to being so appointed. 
No objections baving been made by any of 
those five persons by the 8th of June, the 
Assistant Magistrate on that date declared 
them duly appointed special constables, and 
bound to perform the duties of officer of 
Police under the provisions of Sections 17, 
18, and 19 of Act V of 1861. On the 6th 
of July, Bohoman Sirkar and Moonshee 
Akbund petitioned the Assistant Magistrate 
to withdraw his order with regard to them, 
complaining at the same time of the hard- 
ship and pecuniary loss entailed upon them 
by the operation of that order ; they being 
mahajans and traders, and their profits and 
success in business depending in a great 
measure on their travelling about the country, 
and being free to leave Chobari whenever 
and for as long as it was to their interest to 
4o so— a freedom of which they were depriv- 
ed under the Assistant Magistrate's order. 
The Assistant Magistrate did not comply 
with their prayer, and they petitioned this 
Court under Section 434 of the Code of 
Criminal Procedure. 

I consider the Assistant Magistrate's order 
is illegal, because the circumstances which 
could alone render snch order legal did not 
exist, nor was any one of those circum- 
stances reasonably to be apprehended at the 
time of the passing of that order. 

The reasons assigned by the Assistant 
Magistrate in bis proceeding of the lOth 
May 1872 for the appointment of special 
Police officers in Chobari, under the provi- 
sions of Section 17 Act V of 1861, are — 

(1). That there was a murder lately com- 
mitted in Chobari ; and (2) that many bud- 
mashes live in that village. 

Neither of these reasons appears to me to 
constitute a lawful reason for compelling the 
petitioners or any of the residents of Cho- 
bari to perform the duties of special Police 
officers against their will, and to their per- 
sonal inconvenience and pecuniary loss aris- 
ing from partial stoppage of business. It 
is not alleged that there had been, or that 



there was, any reasonable apprebenslon of 
any unlawful assembly or riot in' Chobari ; 
and the committing of a single murder, most 
daring and atrocious though that murder was, 
is not a drsturbanoe of the peace in the sense 
in which the words ^disturbance of tlie 
peace" are apparently used in Section 17 of 
Act V of 1861. 

The Assistant Magistrate was apparently 
apprehensive that, during the rainy season, 
murders of a similar character to that whicb 
was perpetrated in February of 1872 on 
a traveller passing through Chobari might 
be committed ; but assuming that good 
grounds existed for such apprehension, the 
appropriate law to be applied in such a case 
would be Section 15, and not Section 17, of 
thePoliceActVof 1861. 

I am doubtful whether I have jurisdiction 
to entertain this application of petitioners, 
it being one which ought perhaps to have 
been preferred to the Commissioner of Cir- 
cuit, but the case is one which appears to me 
to cull for an immediate order of annulment 
of the Assistant Magistrate's proceedings 
with reference to the appointment of peii- 
tioners as special Police officers; and Uie 
High Court will best determine the question 
of jurisdiction. As delay will be injurious 
to petitioners, I submit the records at once to 
the High Court, without calling upon the 
Assistant Magistrate for any explanation to 
accompany the record. 

Judgment of the High Court* 

Glover^ J, — The order of the Asfflstaat 
Magistrate appears to us to be one of a pure- 
ly executive nature, and one with which this 
Court has no power to interfere. 

We may say, however, that we agree with 
the Sessions Judge in thinking the order 
illegal, inasmuch as Section 17 Act V of 1861 
refers to cases of unlawful assembly, riot, 
or disturbance of the peace only, and not to 
crimes of the nature referred to in this pro- 
ceeding. 

If the Assistant Magistrate considered the 
Police force already entertained insufficienc 
to prevent crime in the village of Chowbari, 
he should have applied for sanction to an 
increase under Section 15 of the Act. 
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Regarding Despatch of Monthly Returns by the 


certainty of receipt by the above date, to 


Small Cause Courts. 


despatch the returns in question not later than 




the 6th. 


CIVIL CIRCULAR MEMO. No. 9. 










For ensuring Uniformity in the Preparation of 


To all Judges of Courts of Small Causes, 


the comparative tables " Original Jurisdiction'* 


dated Calcutta, the 25th April 1872. 


and " Appellate Jurisdiction'* in the Anntud 




Reports. 



High Court. 

(Civil Side.) 

Present : 

The Hon'ble L. S. Jackson, Judge. 

The attention of all Judges of Courts of 
Small Causes is drawn to para. 19 of the 
proceedings of the late Sudder Court em- 
bodied in their resolution of 1st July 1861 
(which was communicated to all Judges of 
Small Cause Courts), which requires the sub- 
mission of their Monthly Returns to the Court 
not later than the 10th of each mouth follow- 
ing that to which the statement refers ; and 
they are requested, with a view to secure 



CIVIL CIRCULAR MEMO. No. 10. 



Taall District Judges and Judicial Com* 
missionerSf dated Calcutta, the 2Zrd May 

1872. 

High Court. 

(Civil Side.) 

Present : 

The Hon'ble L. S. Jackson, Judge. 

The Annual Reports for 1871, which have 
been received, show a want of uniformity in 
the preparation of the comparative tables 
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superscribed respectively "Original Juris- 
diction" and "Appellate Jurisdiction," pro- 
vided by Circular Order No. 4, dated 2nd 
February 187h To ensure uniformity in 
their preparation, District Judges and Judi- 
cial Commissioners are hereby informed that 
the instructions given in the Circular Order 
No. 25 of 12th August 1871 must be under- 
stood to apply to the headings " Instituted" 
and "Disposed of " in the above tables. All 
transfers, therefore, though properly included 
in the black ink figures under the general 
heads just named, should be excluded from 
the red ink figures to be entered under the 
former, as is done in the Quarterly Returns. 

2. Where the above tables in the reports 
for the year 1871 have been prepared on any 
other principle, amended ones should be sent 
without delay, and where they have been 
prepared on the above principle, t. f ., where 
the black ink entries have been made to in- 
clude transfers (as they should have been), 
supplementary returns should be submitted, 
showing in red ink the cases actuully tTi^^t- 
tuted or decided in the Courts concerned, 
exclusive of transfers. 



Classification of Values of Assets of Estates to 
be entered in the tabular form annexed to Civil 
Circular Order No. 20 qf 1871. 

CIVIL CIRCULAR MEMO. No. IL 



To all District Judges and Judicial 



Commissioners^ dated Calcutta^ the Zrd 
June 1872. 

High Court. 

(Civil Side.) 

Present: 

The Uon'ble L. S. Jackson, Judge. 

The Court directs all District Judges and 
Judicial Commissioners to make the follow- 
ing entries in Column 1 superscribed " De- 
clared Value of Assets of Estates" of the 
tabular form annexed to Circular Oder 
No. 20, dated the 13th July 1871 :-^ 

^ Above Rs. 1,000 up to Rs. 5,000 

5,000 „ „ „ 10,000 

„ „ 10,000 „ „ „ 50,000 

„ „ 50,000 „ „ „ 1,00,000 

Above 1,00,000 Rupees." 

2. The above classification of valaes is 
not intended to affect the forms of registers 
which were ordered to be opened in Judges' 
Offices from the 1st July last ; but they must 
be adopted in the periodical returns to he 
made to the Court for ihe information of 
Government, and should embrace the annual 
return for the current year 1872, and all 
future years. 

3. It will not be necessary to include in 
the annual return in question any probates, 
letters, or certificates where the amount or 
value of the property " does not exceed one 
thousand rupees," no fee being chargeable in 
such cases — Vide Clause VIII, Section 19 
Court Fees' Act (VII) of 187a 
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RevUed Scale of Stationery Allowances sanctioned by the Financial Department for all Offices in 

BengaL 

CIVIL CIRCULAR ORDER No. 19. 



To District Judges and Judges of Small Cause Courts^ dated Calcutta, the iTth 

June 1872. 

High Court, &c. 

(Civil Side.) 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Justice, and the Hon'ble F. A. Glover and 
W. Ainslie, Judges of the Court, 

At the instance of the Government of Bengal, the Court circulntes, for the informa- 
tion and guidance of all DiHtrict Judges and Judges of Small Cnuse Courts, an extract 
from the revised scale of stationery allowances snnctione^ bj the Financial Department, 
under date 4th September 1871 for nil offices in Bengal. 

2. Atteniion is drawn to the supplement at the end of the tabular statement, in which 
the allowances sanctioned for Subordinatt* Judges and Monnsiffs are exhibited. In the 
case of the former, the allowance, it will be seen, continues as before ; but in that of the 
latter the allowance has been raised from R3. 8 to Rs. 12 for eacii Officer. 

Extract from the Revised Scale of Stationery Allowances sanctioned for all Offices in Bengal, by 
letter No. 3302, elated 4th September 1871, from Assistant Secretary, Uovemment of India 
(Financial Department), to Secretary, Government oj Bengal, 

PARTI, 



NAMES OP OFFICERS. 



Zillah Judge of 

Ditto (Additional) 

Ditto 

Ditto 

Ditto (Additional) 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto (Additional) 

Ditto 

Ditto 

Ditto (Additional) 

Ditto 

Ditto 

Ditto 



STATIONS. 



BackerguDge 

Ditto 

Beerbhoom 

Bhaugulpore 

Ditto 

Burdwan 

Bancoorah 

Behar 

Chittagong 

Ditto 

Cutuck 

Dacca 

Ditto 

Dinagepore 

Hooghfy 

Jessore 



S 



Is, 



Bs. A. P. 



80 13 
1 11 

16 6 

27 7 

1 4 
31 12 10 

7 9 4 

20 10 9 

17 13 9 
4 4 8 

28 3 9 

39 9 11 

2 7 

40 3 
30 12 9 
25 7 !0 
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Zillah Judge of ' ... 

Ditto 

Ditto 

Ditto 

Ditto (Additional^ 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto (Additional) 

Judge of the Small Cause 

Court 
Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 



Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
Ditto 



ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 

ditto 
ditto 
ditto 
ditto 
ditto 



Midnapore 

Moorshedabad... 

Mymensingh ... 

Nuddea 

Ditto 

Patna 

Purneah 

Rajshahye 

Rungpore • ... 

Sarun 

Shahabad 

Sylhet 

Tipperah 

Tirhoot 

24-Pergunnahs 

Ditto 

Arrah 

Backergunge .. 

Bhaugulpore ... 

Beauleah 

Chooadangah ... 

Comerkhally ... 

CutUck 

ChittagODg ... 

Dacca 

Dinapore Can* 
tonment 

Hooghly 

Jhenidah 

Jessore 

Kooshtea 

Kishnaghur ... 

Moorshedabad... 

Magoorah 

Mehnrpore 

Midnapore 

Mon^hyr 

Nurail 

Nattore 

Patua and Dina- 
pore 

Pubna 

Santipore 

Sealdah 

Tirhoot 

Assam 



Kg. As. P. 



18 11 





24 4 


7 


86 6 


5 


23 11 


2 2 


7 


88 4 





2 10 


6 


29 


7 


88 14 


9 


27 9 


6 


35 9 11 


16 15 





29 6 


9 


12 5 


9 


64 9 


2 


9 6 


9 


1 13 





8 15 


4 


9 8 


2 


7 2 





2 


8 


9 8 


4 


7 2 


1 


8 9 





2 7 


11 


10 ^ 





11 5 


6 


11 18 


8 


6 10 


8 


8 9 


6 


5 1 


7 


8 12 


4 


12 2 


10 


12 6 


5 


10 12 


4 


8 7 





9 9 






8 2 2 
12 15 7 
14 15 10 

10 
12 14 6 



Rs. As. P. Rs. A. P. Ra. A. P. 



15 
20 
80 
•20 

2 
80 

2 
80 
80 
20 
80 
15 
20 
15 
40 

6 



2 

2 

2 

2 

2 

2. 

2 

2 

2 

2 

2 

2 

2 

2 
2 
2 
2 

10 



4 

4 

•4 

4 



2 

2 

2 

2 



NoTB.-^The fixed allowance to include all charges on account of paste, glue, oil, thread, twine, sand-poance, 
sand-pots, pounce bags, vinegar, oil for stamps, oil for lamps, oil for sealing and for sharpening knives, stamping 
inkstand, stamping ink, country ink, country paper of all kinds, and book-binding {vidt Chapter XXII Sectioa 
1 Clause 11 pages 810 and 811 of Board's Rules). 



27 Subordinate Judges 
206 Moonsiffs ... 



PART II. 

Present Scale, Revited Scale. 

405 Rs. 405 Ra. 

... 1,648 „ 2,472 „ 

* A separate allowance of Rs. 4 has been sanctioned for Howrah. 
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Cost of Service of Notice of Appeal on Respond* 
ent how and when to be paid, 

CIVIL CIRCULAR ORDER No. 20. 

To all Judges and Judicial Commisiioners^ 

dated Calcutta, the 2Sth June 1872. 

High Court, &o. 

(Civil Side). 

Present : 

The Hon'ble Sir R. Couch, Ki., Chief Jus- 
Hee, and the Hon'ble W. Markby, F. A. 
Glover, and W. Ainslie, Judges of the 
Court. 

Th£ Court direct that, from and after the 
Ist July next, the cost of sei'vice of notice on 
the respondent in every appeal in a civil case 
preferred to the District Judge, or to a Sub- 
ordin(ite Judge edpeciallj empowered to re- 
ceive appeals, shall be paid at such Court at 
the time of preftenting the appeal by an adhe- 
sive Court Fee Stamps such as is prescribed 
in Circuhir Order No. 37, dated 22nd Decem- 
ber 1870, to be affixed to the petition of 
appeal. 



Arrangements as to the Sittings of Judges of two 
or more Small Cause Courts. 

CIVIL CIRCULAR ORDER No. 2h 



To all Judges of Courts of Small Causes, 
dated Calcutta, the 26tk June 1872. 

High Court, &c. 

(Civil Side). 

Present : 

The Hon'ble Sir B. Couoh, Kt., Chief Justice, 

and the Hon'ble F. A. Glover and W. 

Ainslie, Judges of the Court, 

The Court is pleased to declare that the 
previous confirmation, by Oovemment, of 
arrangements made under Section 14 Act 
XI of 1865, is not Mcessary in order to give 
them legal validity. The Court acooidiogly 



directs, with the approval of His Honor the 
Lieutenant-Governor, that arrangements as 
to the sittings of Judges of two or more 
Small Cause Courts shall, for the future, be 
merely reported to the Local Goverumeni 
through the High Court, the notification as 
to tiie times of circuit and dates of sitting ap- 
pearing simultaueously in the Calcutta 
Gazette, under the signature of the Small 
Cause Court Judges themselves, ** subject tf 
the orders of Government.'' 



Regarding the Sale of a particular- Description of 
i Paper hy the Vendors of Court Fees Stamps 

when adhesive Stamps come to ie exclusively 

used, 

CIVIL CIRCULAR ORDER No. 22. 



To all Judges, Judicial Commissioners, and 
Magistrates, dated Calcutta, the 28M 
June 1872. 

High Court, &c. 

(CivU Side.) 

Present : 

The Hon'ble Sir R. Couch, Kl, Chief Jus- 
tice, and the Hon'ble F. A. Glover and 
W. Ainslie, Judges. 

The Governor-General in Connoil, in 
Notification No. 17^6, dated 8th March hmt^ 
has, in the exercise of 4he powers conferred 
by Section 26 of the Court Fees Act of 
1870, directed that the stamps used to denote 
any fee chargeable under the said Act may 
be either impressed or adhesrve ; ilnd the 
Court have reason to believe that, on the 
present stock of impressed stamps being ex- 
hausted, the exclusrve use of adhesive stamps 
lor the above purpoee will be enjoined. It 
is impoi'tant, therefore, to provide agaimt 
stamps of the Utter description being affixed 
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to docamenU written on paper unfitted for 
the purposes of record. It will also be con- 
venient that the component parts of a record 
should be, as far as possible, of one uniform 

size. 

2. The Government of India have ap- 
proved of a description of paper, which ap- 
pears well calculated to answer the purpose 
intended, being supplied to the vendors of 
Court Fees Stamps for sale to the public at 
one pice per sheet. The size of this paper is 
13^' long by 8}'' wide, and samples can be 
obtained on application to the Superintendent 
of Stationery. 

3. It may be a question whether Judicial 
and Magisterial Officers could refuse to re- 
ceive an application or a petition merely 
because it was not written upon paper of a 
particular size or description, provided that 
it was of a kind sufficiently durable to be 
adapted for record ; but they clearly would 
be justified in refusing permi^ion to the 
filing of a document written upon paper 
obviously unfitted for this purpose. If due 
notice be given that such a discretion will be 
exercised whenever necessary, and at the 
same time that paper of an approved quality 
can be obtained from the stamp vendor at- 
tached to each Court, it is not likely that the 
public will refuse to make use of it, 

4. The Court direct, therefore, that all 
Judges, Judicial Commissioners, and Magis- 
trates of districts will liave a notice to the 
above effect put up in some conspicuous 
place in their Courts, and that they will 
instruct their respective subordinates to do so 
likewise. The price at which this paper will 
be sold should be mentioned in the notices 
above referred to. The Superintendent of 
-Stationery should also be communicated with, 
through the Collector of the district, as to 
the quantity of paper that will be required, 
which, at the outset, will probably not be 
large. This, however, will mainly depend 



upon the stock of impressed stamp paper in 
each district, and on this point the Court 
have no informi^tion. 



Regarding (he Submission of Judicial Indents for 
Stationery hy Civil and Criminal Authorities, 

CIVIL AND CRIMINAL CIRCULAR 
ORDER No. 23. 



To all Civil and Criminal Authorities^ 
dated Calcutta^ the Srd July 1872. 

High Court, &c. 

(Civil Side.) 

Present : 

The Hon'ble Sir B. Couch, A., Chief Jus* 
tice^ and the Hon'ble F. A. Glover and 
W. Ainslie, Judges. 

At tlie instance of His Honor the Lieute- 
nant Governor of Bengal, the Court is pleased 
to direct all Civil and Criminal Authorities 
under their control to submit their annual 
indents to the Superintendent of Stationery 
for the authorized judicial forms in use in 
their own and their Subordinate Courts dur- 
ing the month of April of each year. 

2. Unless judicial indents are unnsnally 
large, they can, under ordinaiy circumstances, 
the Court are.assured, be all complied with 
within two months' time of their receipt. 
Emergent indents, however, can be sent in, 
and will be complied with at any time of the 
year. The Court, however, expect that the 
necessity for submitting such indents will 
only arise under exceptional circumstances, 
such as could not reasonably have been fore- 
seen at the time of the submission of the 
annual indent. 

3. Emergent indents should be sent la 
through the High Court. 
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Circular Order No. 13 of 4th June 1870 
withdratm. 

CIRCULAR ORDER No. 24. 



To District Judges, Judicial Commis- 
sioners and Courts of Small Causes, dated 
Calcutta, the 241 h July 1872. 

High Court, &o. 

(Civil Side.) 

Present : 

The Hon'le Sir R. Couch, Kt,, Chief Justice, 
and the Hon'ble W. Markby, F. A. Glover, 
aiid W. Ainslie, Judges, 

Circular Order No. 13, dated 4th June 
1870, not having been found to answer the 
purpose for which it was issued, and having 
been extensively taken advantage of by 
parties to prefer appeals not warranted by 
law, the Court is pleased to withdi-aw it, 
and it is withdrawn from this date accord- 
ingly. 



Applications under 8,\2 Act VI 11 of 1859 and 
s. AActXXIIl 0/1861. 

CIRCULAR ORDER No. 25. 



To all Civil Courts, dated Calcutta, the 
1 5th July 1872, 

High Court, &c. 

(Civil Side.) 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Justice, 
and the Hon'ble L. S. Jackson, F. A. Glo- 
ver, and W. Ainslie, Judges, 

The High Court is very frequently called 
upon to puss orders upon applications made 
under Section 12 Code of Civil Procedure, 
by District and other Judges, for leave to 
proceed with the trial of suits for property 



situate within the limits of different districts, 
and also upon applications, chiefly from 
Courts of Small Causes, for orders to be 
made under Section 4 Act XXIII of 1861. 

2. These applications, in a great number 
of instances, have noi been accompanied by 
any sufficient statement of the facts of the case^ 
and it seems to have been the common belief 
that such applications, and the orders of the 
High Court to be made upon them, are mere 
matters of form. But the controlling power 
entrusted to the High Court by the Sections 
above mentioned, is meant to be really exer- 
cised, and it cannot be exercised without 
sufficient materials. 

3. The Court therefore find it necessary 
to direct that in all applications under Sec- 
tion 12 Code of Civil Procedure, the facts 
shall be fully set forth, t. e, the nHmes and 
residences of nil the parties, and the nature 
and value of the different portions of the 
property in dispute, which are situated in 
various jurisdictions ; and thut when any 
of the defendants reside beyond the local 
jurisdiction of the Court in which the suit 
hfis been commenced, it shall appear that 
such defendants have had an opportunity of 
showing cause. 

4. When the Court is asked to make an 
order under Section 4 Act XXIII of 1861, 
the fuc); should be similarly stated, and it 
should appear that, in the opinion of the 
Judge, it will be just nnd reasonable as re- 
gards defendants as well as plaintiffs, that 
the trial should take place in a jurisdiction 
within which one or more of them do not 
reside. 



Certificated Mookhtars allowed Access to Record* 
rooms of Mofussil Civil Courts, 

CIRCULAR ORDER No. 26. 



Dated Calcutta, the Srd August 1872. 

High Court, &g. 

(Civil Side.) 

Present : 

The Hon'ble Sir. R. Couch, Kt,, Chief 

Justice, and tlie Hon'ble L. S. Jackson, 

W. Markby, F. A. Glover, and W. Aiuslie, 

Judges, 
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All District Judges and Judicial Com- 
missioners 

Are hereby informed for their own guid- 
ance, as well as for that of the Civil Courts 
subordinate to them, that the High Court 
has resolved that Mookhtars holding certi- 
ficates under the Rules which hnve been, or 
may b*', passed by the Court under Section 4, 
Act XX of 1865, may be allowed access to 
the record-rooms of Mofussil Civil Courts 
in order to facilitate the preparation by them 
of briefs for the use of Counsel or Vakeels. 



Accounts prescribed in C, O, No, 9 to he kept in 
English, 

CIRCULAR ORDER No. 27. 



To all Civil Authorities, Lower Provinces, 
dated Calcutta, the lOth August 1872. 

High Court, &c. 

(Civil Side.) 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief 
Justice, and the Hon'ble W. Markby and 
W. Ainslie, Judges. 

In connection with Court's Circular Order 
No. 9 of the 8th March tast, the Court 
direct that the accounts therein prescribed 
be kept in the English language, and not in 
the Vernacular. 



Earnings of, and Processes served by, Extra 
Peons, to be shown. 

CIRCULAR ORDER No. 28. 



High Court, &c 

(Civil Side.) 

Present : 

The Hon'ble F. A. Glover, Judge. 

In modification of Circular Order No. 18 
of the 11th May 1866, the Court desire that, 
in the Returns therein called for, showing the 
uumi)er of extra peons employed for tlie 
service and execution of processes and tlie 
cost of their employment, there should also 
be shown the amount earned, and the number 
of processes served by them. A form is 
subjoined : — 






To all Judges of Districts and Judges of 
Small Cause Courts, dated Calcutta, 
the Hth August 1872. 



c 
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Language of WarranU »eni for JBxeeuHon to 
another DiMtrkt, where a different Language is 
used, 

CIRCULAR ORDER No. 3. 



To all Criminal Authorities^ dated Cal- 
cutta, the 25th July 1872. 

HiaH Court, &c. 

(Criminal Side.) 

Present: 

The Hon'ble Sir R. Couch, Kt,, Chief Jus- 
tice, and the Hon'ble L. S. Jackson, W. 
Markbj, F. A. Glover, and W. Ainslie, 
Judges. 

Imgonvsnience having resulted in certain 
cases from processes sent from Bengal to 
Courts in the Madras Presidency being in 
Hindoostanee, the Court are pleased, at the 
instance of His Honor the Lieutenant-Gov- 
ernor, to issne the following orders on the 
subject. 

2. Warrants Issaing out of a Magistrate's 
Court should be written *'in the language 
in ordinary use in the district in which it is 
held," that is to say (with certain exceptions), 
the language in which the proceedings of the 
several Courts are conducted. But where a 
warrant is sent for execution to the Magis- 
trate of a District where a different language 
is in ordinary use, the warrant should be 
accompanied by a translation, certified by the 
transmitting Magistrate to be correct, into 
such other language, or into English. More- 
over, in such cases it would be proper that 
the warrant should always be accompanied 
by a letter in English requesting its execu- 
tion. 



Directions as to the Manner in which the Record 
of Criminal Appeals and References should be 
made up, 

CIRCULAR ORDER No. 4. 



To all Sessions Judges and Magistrates, 
dated Calcutta, the lOth August 1872. 

HiQH Court, &c. 

(Criminal Side.) 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Jus- 
tice, and the Hon'ble F. A. Glover and 
W. Ainslie, Judges. 

Considerable inconvenience having been 
felt by the Judges composing Criminal 
Benches of this Court from the manner in 
which the record of Criminal appeals and 
references is frequently made up in the 
Courts of Sessions Judges and Magistrates, 
the following directions ai*e, for the future, 
to be strictly attended to. 

2. The evidence of the witnesses should, 
in all cases, be recorded on printed or 
lithographed Forms ; and care should be 
taken that the headings are carefully and 
accurately filled up. No more than one 
deposition should be written on each sheet ; 
and when the evidence of a witness does not 
fill the whole of the paper, care should be 
taken to affix the memorandum required by 
Section 199 of the Code of Criminal Proce- 
dure, exactly at the close of the writing. 
In many cases, the Court have found the 
deposition ending on one page, and the 
memorandum filled in at the end of the other 
page, and there is no security against the 
blank being filled in after the record has 
been returned to the sherishta, with some- 
thing that the witness did not say. 

3. The attestation required could be im- 
pressed at the end of a deposition by a 
stamp, which would be, for obvious reasons, 
a better plan than affixing it as a label by 
means of gam or paste. 
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4. The Court also desire thai all docu- 
ments refen'ed to by the Sessions Judge, and 
used by him as evidence (such as medical 
depositions, confessions of accused, &C., &c.), 
should be put up with the Sessions nuthee. 
Considerable inconvenience, as well as delay, 
is caused by the Appellate Court haying 
frequently to search through the Magis- 
trate's proceedings for papers which ought 
to form part of the Sessions record. Copies 
can, if necessary, be placed in the Magis- 
trate's records. 

5. When confessions of accused persons 
made before a Magistrate form part of the 
evidence against the persons committed for 
trial to the Court of Sessions, they should 
be accompanied by translations into English 
fairly written out. The Court has fre- 
quently to notice the great difficulty expe- 
rienced in the reading of the vernacular 
papers of the local Courts by persons unac- 
customed to the peculiarities of the writing 
and local idiom. 



Examination of Vernacular Registers of Fines 
by Sessions Judges no longer required. 

CIRCULAR ORDER No. 5. 



To All Sessions Judges and Magistrates, 
dated Calcutta, the 17 th August 1872. 

High Court, &c. 
(Criminal Side.) 

Present : 

The Hon'ble Sir R. Couch, Kt,, Chief Jus- 
tice, and the Hon'ble W. Markby, F. A. 
Glover, and W. Ainslie, Judges. 

All Sessions Judges and Magistrates are 
informed that the Vernacular registers of fines 



in their offices, required to be kept up by 
paragraph 2 of Circular Order No. 14, dated 
16th December 1867,* need no longer be 
examined by the Sessions Judges, as they 
are required to be examined and dealt with 
by the Commissioner of the Division in liis 
annual tour of inspection or at other suitable 
seasons. 



Suspends C. O. No. 18, dated I6th May last, and 
calls for Report as to the Practice in respect 
of making Deductions from Proceeds of Pro- 
perty sold in Execution. 

CIRCULAR ORDER No. 29. 



To All District Judges and Judicial Com- 
missioners, dated Calcutta, the 5th Sep* 
tember 1872. 

HiQH Court, &c. 

(Civil Side.) 

Present: 

The Hon'ble Sir R. Couch, Kt., Chief Jus- 
tice, and the Hon'ble W. Markby, F. A. 
Glover, and W. Ainslie, Judges. 

The Court is hereby pleased to suspend 
the operation of Circular Order No. 18, 
dated the 16th May last,! and to request all 
District Judges and Judicial Commissioners 
to report as to the practice in their own and 
the subordinate Courts in respect of making 
deductions from the proceeds of property 
sold in execution, either in open Court or 
out of Court, and either by themselves or 
by subordinate officers. 



♦ 9 W. Km Crim. Cirs., 1. 
t 17 W. R., Rules, 16. 
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States that in making over charge of the current 
Duties of their Offices, Civil Authorities should 
act under the provisions ofs, 8 of the Bengal 
Civil Courts* Act, and not under Circular Or- 
der No, IS], dated eth February 1835, which 
is now obsolete. 

CIVIL CIRCULAR ORDER No. 30. 



From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all Civil 
Authorities, dated Calautta^ the 26th 
November 1872. 

(Civil Side). 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Jus- 
tice^ and the Hon'ble L. S. Jackson, W. 
Markby, F. A. Gioyer, and W. Aiosiie, 
Judges. 

The Court, having observed that Judicial 
Officers are still, in some cases, guided by 
Circular Order No. 131, dated the 6th 
February 1835, of the late Sudder Dewanny, 
when making over charge of the current 
duties of their offices, desire to point out 
that that Circular Order is in fact obsolete, 
and that they should now act under the pro- 
visions of the 8th Section of the Bengal 
Civil Courts' Act. 



Calls for Report regarding the working of the 
Rules, laid down by previous Circular Order, 
as to certifying Appeals filed in the Lower 
Appellate Courts. 

CIRCULAR MEMO. No. 14. 



From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all District 
Judges and Judicial Commissioners, dated 
Calcutta, the I3th December 1872. 

(Civil Side). 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Jus- 
tice, and the Hon'ble L. S. Jackson, F. A. 
Glover, and W. Aiuslle, Judges. 

I AM directed to request that you will be 
so good as to favor the Court with your 
views as to how fur the rules laid down by 
Circular Order No. 17, dated 23rd May 1871,* 
with regard to certifying appeals (lied in the 
Lower Appellate Courts, have been success- 
ful in checking the abuse agninst which they 
were directed ; how they have been carried 
out; and whether you can suggest any desir- 
able modification of them. 

An early reply is requested. 

♦ 16 W. K., avU Cir«^ 1. 
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Jurisdiction to determine Question of Identity. 
No Appeal ties from Magistrate's Decision on 
such a Questiony it not being a Conviction, 

Letter No. 201, dated the 6th March 1872, 
from the Registrar of the High Court, 
Appellate Side^ to the Sessions Judge of 
Beerbhoom. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Sift, — With advertence to your letter No. 
18, dated the 17th ultimo, I am directed to 
state that the Court are of opinion that the 
question of the identity of the accused per- 
son with the Kirtee Chunder Ghose convict- 
ed of rioting in 1852, should have been en- 
quired into by the Magistrate within whose 
district the place where the riot occurred is 
now situate. As, however, the accused has 
been in no way prejudiced by the way in 
which the investigation has been conducted 
by the Magistrate of your district, the 
Court see no reason for re-opening the en- 
quiry; and if it were necessary, the Court 
would, under the circumstances, apply the 
provisions of Section 34 of the Code of Cri- 
minal Procedure. 



2. As to Kirtee Chunder's appeal to you, 
the Court are not told on what point it was 
preferred ; but assuming it to have been on 
the question of his identity, the Court think 
that no appeal lay. Section 409 Code of Cri- 
minal Procedure gives an appeal to any person 
" convicted " on a trial held by a Magistrate ; 
and the question therefore is, was the 
result of the Magistrate's enquiry into Kirtee 
Chunder's identity a " conviction ?" The 
Court think not A person can only be ''con- 
victed " of something that is an offence ; and 
as the identity question had no direct con- 
nection with the factutn of the riot, it cannot 
be said that the Magistrate's decision on that 
point was a conviction ; and if there was no 
conviction, there is no Section of the Proce- 
dure Code which would give an appeal, and, 
therefore, Section 414 would apply. 

3. The accused, Kirtee Chunder, will 
have to undergo the sentence passed upon 
him in 1852. 



Section 404 Code of Criminal Procedure inap* 
plicable to Reports by Magistrates of Decisions 
of Sessions Judges. 

Extract {para. 3) from letter No. 10, 
dated the Sth January 1872, from the 
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Registrar of the High Courts Appellate 
Side, to the Magistrate of Monghyr, 

3. In conclusion, I am to add that the 
Court must consider it to be a misconception 
of the functions of a Magistrate of the dis- 
trict that he should employ the provisions 
of Section 404 of the Code of Criminal 
Procedure for the purpose of bringing before 
the High Court the decisions of the Sessions 
Court wherein he entertains a view opposed 
to that of his superior, as, in a judicial point of 
view, the Sessions Judge undoubtedly is. 



Deputy Magistrate's Order against the Holding 
of a new Hat, 

Letter No. 653, dated the 2Zrd June 1863, 
from the Registrar of the High Courts 
Appellate Side^ to the Sessions Judge of 
Bachergunge. 

Present : 

The Hon'ble H. T. Raikes, H. V. Bayley, 
W. Morgan, and F. B. Eeropy Judges. 

Sir, — Having laid before the Court your 
letter No. 39, dated the 1st instant, in which 
you refer for their considenUion certain ques- 
tions arising out of an order of the Deputy 
Magistrate, desiring one Eristo Coomar Roy to 
abstain from holding his bnzar at a particular 
locality on certain days, I am directed to 
observe as follows : — 

It would appear from your letter that the 
above order was passed on the representation 



of the owners of another hat that the fact of 
Eristo Coomar Roy's converting his bazar 
into a hat on the days on which their hat 
was held caused injury to their property. 
It would seem also that the Deputy Magis- 
trate believes himself to have acted in con- 
formity to Section 62 Act XXV of 1861 in 
passing the order which he has passed, and 
which he declines to keep in abeyance pending 
the present reference. 

The Deputy Magistrate is right in sup- 
posing that the power of altering the 
said order, except upon appeal, rests with 
the High Court alone, as laid down in 
Section 434 of the Code of Criminal Proce- 
dure. But his order in the case is not borne 
out by Section 62. The " injury to property " 
complained of appears to be the loss that one 
man fears may be emailed upon him by the 
competition of another in the same line of 
business, and cannot be the kind of injury 
contemplated in the Section cited. Such a 
construction would be fatal to the fairest com- 
petition in trade which threatened the inter- 
ests of particular tradesmen. 

The Court are pleased accordingly to 
direct that the Deputy Magistrate be re- 
quired to recall his order in the case under 
review. 
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JANUARY 1872. 
V. H. ScHALCH, Esq. 

Claimi to Compensation for Land taken for 
public Purposes. 



No. 1. 

In future Registers Nos. 22, 23, 24, 25, 
45, iKicjl 46, OS well as papers of eases of 
claims to eompeasatioB for land taken up for 
piib)ic purposes, are to be preserved perma- 
i^enily and entered under Schedule A. 

Accord iugl J, the following alterations are 
made in the classification of records specified 
in the Appendix, at pages 212 and 213 of the 
Board's Rules : — 

Under " b" Registers, heading II, class A, 
insert after "inclusive" the words " Nos. 22 
to 25,** and insert thQ word ** to" between 
**44" and "47." 

Omit " 25" from " b" Registers, heading I, 
olasfl B. 

Expunge from heading IT, class B, the 
wor4s ^' claims to compensation for lands 
taken for public piirposHg/' and transfer them 
to para. 2 of heading III, class A. 



December 1871, that satisfactory progress has 
been made in the assessmems generally. The 
collections do no^, however, keep pace with 
the assessments, as tliey should do, and earnr 
est and cousttmt attention must be given to 
the matter, proceedings uiuier Seciiou 37 
being laken in every case to which they can 
be applied, so that the operations under the 
Act may be entirely completed with the end 
of til is year. 



A. Money, Esq., c.b. 

Pines and Forfeitures under Ahkaree Act 
XXIofU56. 

No- 2. 

Clause 5 A, Section 18, Cliapter V, 
page 81 of the Board's Rules, is cancelled, the 
High Court, having, in their decision of the 
1 3th January 1 872, in tlie case of Queen v. 
Junglee Beldar,* ruled that the provlHions ol 
Section 61, Act XXV of 1861, do not apply 
to fines and forfeitures under Act XXI of 
1856. 



IncomS'Tax Collections, 

No. 3. 

The member in charge is glad to find from 
the lucome-Tax Returns now coming in, for 

" ♦ 17 W. B., Cr., 7. 



IncomS'Tax Returns, 

No. 4. 

There is reason to b'dieve tliat paragraph 
14 of the Rules issueii by the Lieuteuani-Gov* 
ernor of Bengal for the working of Act XII 
of 1871 has not been properly attended to. 
It was there ordered that tlie register pre- 
ecribfd in paragraph 12 of the Rules issued 
under Act XVI of 1870, or, in other words, 
the register prescribed by paragraph 22 of 
the Rules issued under Act IX of 1869, 
should be kept up. 

Reference to r>uragruph 22 of the Rules for 
1869 will show that a register containing 47 
pages, each page having for its heading one 
of the 47 sources of income sliovn i^ tiie 
Annual Return, was to be wi'itten np at the 
close of every month. The Ru^es of 1869, 
of 1870, and of 1871 have directed that, as 
every assessment is finally roade^ the name of 
the principal source of income, as shown i^ 
the Annual Return required by the Govern- 
ment of India (and prescribed as Return No. 
IV under the present Act), should be entered 
in the column of remarks of Register No. 1,-^- 
see extract as per margin, from paragiaph 2 
of the Rules under Act 
XII of 1871. At the 
close of every month all 
these entries were then 
to be made iu the Spe- 
cial Register first pre- 
scribed in paragraph 22 
of the Rules for 1869, 
which showed how the totals could then be 
easily struck at the end pf the year^ 

Unless the above directions have been care- 
fully attended to, the Annual Returns for the 

I— c 



When the assessment 
has been finally made, 
the name of the princi- 
pal source of income, as 
given in the form of 
Annual Return (Form 
K), must be entered in 
column 17. 
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last two years will have been untrustworthy, 
and in like manner the Return for this year 
will be either incorrect, or much delayed in 
submission. Every Collector and Deputy 
Commissioner is therefore now desired person- 
ally to satisfy himself that the Special Re- 
gister has been kept up as directed. If it 
has not been kept up, the arrears must be at 
once brought up to date, n report to that 
effect being made to this office, and the Rules 
above quoted must be carefully observed in 
all remaining assessments under Act XII of 
1871. 



FEBRUARY 1872. 

V, H. ScHALCH, Esq. 

New Ciml Pension Code. 

No. 1. 

The attention of all Commissioners and 
District Officers is drawn to the New Civil 
Pension Code, a copy of which will be for- 
warded for their information and guidance. 
By this Code, Chapter X of the Board's 
Rules is superseded, except in respect to those 
Rnlen which apfdy exclusively to political 
and territorial pensions. Special attention is 
drawn to the general procedure laid down in 
Chapter XIV of the Code. 



Butwarra Proceedings. 
No. 2. 

As an instance has lately occurred in which 
certain papers, prepared by a Butwarra Ameen 
and submitted to the Board, contained errors 
which indicated such gross carelessness as to 
compel the Board to order his removal from 
his appointment, and as it is exceedingly dis- 
creditable that such papers, so seriously affect- 
ing the interests of the sharers in the estate, 
should Itave passed through the Collector's 
and Commissioner's offices without detection 
of the gross discrepancies which they con- 
tained, it is hereby ordered that, prior to the 
submission of Butwarra proceedings to Com- 
missioners for confirmation. Collectors will, 
in future, take care to anuex to the records a 
kaifiyat^ signed by the Slieristadar, declaring 
that he has examined the papers, that the 
map and khateonee agree, and that the totals 
of area are the totals of the separate figures. 

2. In cases appealed to the Board, it will 
be tlie duty of the Slieristadar to bring to the 
notice of the Member by whom the appeal is 
beard, any disregard of this order or incor- 
rectness in the Collectorate Sheristadar's 
haifiyal. 



Rejund of Excess Deposits by Proprietors under 
Sale Law Xl of 1859. 

No. 3. 

The following should be added as Chiuse 
11 A. page 189, Board's Rules— 

" A proprietor ©r co- proprietor of an estate 
payinjr revenue to Government is not entitled 
to a refun«l of any sum, which may have been 
pnid by him on account of the revenue of 
the estate of which he is proprietor or co-pro- 
prietor, in excess of the amount due from the 
estate up to the date of such payment, unless 
such payment shall have been specially made 
as a deposit under Section 1 5 Act XI of 1859.'* 



Compensation Bills wider Act X of ] 870. 

No. 4. 

District Opficbrs are requested, when 
submitting, under para. 36 or 37 of the In- 
structions for the administration of Act X of 
1870, their compensation bills (Appendix I), 
to supply in the column of remarks of the 
Abstract the date on which the price of the 
land referred to in the bill has been fixed. 



A. Money, Esq., c.b. 

Assessments of Profits from Land under Act 
XII of IS71. 

No. 5. 

The following instructions, issued by Gov- 
ernment, are to be carefully carried out in 
regard to all past and future assessments of 
profits from land, under Act XI of 1871 : — 

If in assessments already made it appears 
on the fnce of ihe assessment papers that a 
tenant's holding not exceeding 50 acres has 
been assessed, the assessment is to be cancel- 
led, and any sum collected is to be refunded. 

Where, however, the quantity of land has 
not been specified, and no complaint is made, 
no further enquiry need be instituted. But 
when a complaint is brought forward, although 
the papers show no quantity of land, enquiry 
must be made. 

Similarly, in all future assessments under 
the Act, tenants of such holdings are to be 
altogether exempted from taxation. 

Further, iu estimating the profits of a 
cultivator, lands are not to be assessed at any 
higher rate than the rack-rent of such land, 
whatever the crop may be, and in all past 
assessments, the papers of which show the 
rack-rent, any excess collections should be 
refunded. Where the papers do not, how- 
ever, show the rack-rent, no refund need be 
made, save on satisfactory proof in cases 
regularly appealed. 
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Y. H. ScHALCH, Esq. 

Partition-^ C. O. No. 9 of January 1870. 

No. 6. 

After the words, " may be permitted** in 
the 11th line of Circular Order No. 9 of 
January 1870, insert the following — " pro- 
**vided the proprietors of each and every 
'* estate of the holding in question, other than 
''the original estate under partition, give 
" their consent to it.** 



Wardi Accounts — Amendment of Rule 38. 
No. 7. 

The following are substituted for Rule 38, 
at page 849 of the Board's Rules — 

38. " A monthly abstract of these accounts 
" prepared by the Director is submitted in 
" the form of a bill to the Board of Revenue, 
'' who make the necessary payments by a 
*' cheque on the General Treasury at the 
« Bank of Bengal. 

38a. '' In order to obtain the necessary 
*' funds, the Director submits to the Board, 
" one month before the expiration of the then 
'' current half-year, an estimate of the pro- 
'' babie expenditure on account of each ward 
'' during the ensuing half-year. On these 
'' estimates the Board, in communication 
** with the Collectors concerned, obtains the 
" money which is deposited in the General 
" Treasury at the Bank of Bengal. 

38b. ^' Advances are made to the Director 
" as may be found necessary from time to 
<* time for the expenses of the institution 
'' from the fund at the Bank of Bengal on 
" the authority of the Board." 

Collectors will be shortly informed of the 
amounts, which it will be necessary for them 
under this new arrangement to remit to the 
Bank of Bengal, as advances for the first half- 
year of 1872-73. 



Land Acquisition Instructions, 
No. 8. 

District Officers are informed that, in fu- 
ture, when the nature of operations under 
Act X of 1870 requires submission of month- 
ly bills (Appendix I of Land Acquisition 
Instructions), the value of abatements of re- 
venue should be included in the items of cost 
entered, and the abstract in every case filled 



up. The concluding sentence of the note at 
foot of the Abstract (page 23 of the Instruc- 
tions) should be expunged. District Officers 
will regard the passing of these monthly bills 
as sufficient authority for including in their 
Quarterly Return No. IX, all abatements 
of revenue covered by such passed bills, 
the Board's Orders being quoted in each 
instance. . 



Corrections in Boards Bules^ c, 12, s. 5, 
pp. 196—198. 

No. 9. 

The following corrections are to be made 
in Chapter XII, Section V, pages 196, 197, 
and 198 of the Board's Rules — 

Schedule to Clause 1, paragraph 1. Omit 
the words '^ judicial or quasi-judicial," and 
after " office" add " in which such Court or 
'* office may be authorized by law to grant 
« costs." 

Clause 8 should be omitted, and the num- 
bering of the subsequent clauses altered 
accordingly. 

Clause 14. Omit the words *' in any case 
<* other than (hose provided for in clause 8." 



Rule ID, c. 2, s. 12, p. 32 expunged. 

No. 10. 

Rule ID in Chiipter II, Section XII, at 
page 32 of the Board's Rules is expunged. 



A. MoNBT, Esq., c.b. 

Income'Tax-Salf' Yearly Returns. 

No. 11. 

Fbou the delay that has occurred in the 
submission of the Half- Yearly Returns, pre- 
scribed by the Government of India, from 
several Districts, there is reason to believe 
that the Income-Tax Registers have not been 
properly kept up. District Officers are 
therefore requested to look into this matter 
at once, and to see that, all such Registers 
are kept up to date, and that the Returns for 
the year ending March 1872 are submitted 
as soon as they are due, t. c, by the end of 
April 1872. 

2—0 
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License for Sale of Majun, Fermented Tori, ^c. 
No. 12. 

With reference to paragraph 16 of the 
Government Resolution, dated 27th January 
1872, oil the Board's Excise Administration 
Report for 1870-71, circulated separately, the 
Member in charge directs that no license for 
the sale of Mhjuu, Fermented Tari, Pachwai, 
Charas, and Siddi or Bhang, shall be issued 
in future at a less rate than one rupee per 
mensem from the commencement of the next 
official year 1872-73. 

2, With reference to the above order, add 
after the words " for the shop" in Clause 2, 
Section XIII, and at the end of Clause 36, 
Section XVIII, Chapter V, pages 72 and 80 
of the Board's Rules, the words " the mini- 
mum rate being one rupee per month." 



MARCH 1872. 

V. H. ScHALCH, Esq. 

Remittanees of Treasure to Bank of Bengal, to 
be made in charge of proper Agents. 

No. 1. 

The attention of the Board having recently 
been drawn to the heavy loss sustained by 
n Mofussil Treasurer, in consequence of a 
deficiency alleged to be due to short weight 
and to the presence of uncurrent and spurious 
coin in a large remittance made to the Bank 
of Bengal, Calcutta, in charge of a poddar, 
the Member in charge desires that in future, 
when large remittances are made from the 
Mofussil, the Treasurer should be allowed to 
send some agent of his own of more weight 
and intelligence than an ordinary poddar, who 
would be better able to protect his interests 
by promptly bringing any irregularity in the 
examination of the treasure to the notice of 
the Secretary and Treasurer of the Bank. 



Addition to Indent atp, 387 of Board's Rules, 
No. 2. 

The following additions should be made 
to the indent at foot of Clause 3, Chapter 
XXIV, Section 2, at page 337, of the Board's 
Rules : — 

Milk, 

Fowls, 

other articles, such as eggs, &c. 

Clause 6 of the same Section should be ex 
punged. 



Land Acquisition Act X of 1870— TVmporory 
Agreements, 

No. 3. 

The following para, is added as 16 A to 
the instructions for the administration of Act 
X of 1870— 

16 A. Whenever the proprietor of any land 
covered by a declaration may offer to give np 
his land to Government without compensation, 
on condition that such land shall be restored 
to him when no longer required for the par- 
pose specified in the declaration, the Collector 
may accept the offer and conclude the bargain 
on his own authority, when he is satisfied that 
the title of the donor is good ; when not so 
satisfied, he must proceed to acquire ihe land 
by the procedure required by the Act. In 
order to keep a permanent record of the 
agreement, when such an offer as that above 
alluded to is accepted, it will be sufficient to 
enter a note of the circumstances in Register 
No. 26. 



A. Monet, Esq., c.b. 

Adjustments between the Opium and Excise Dc' 
partments for Opium supplied to latter. 

No. 4. 

The Government of India in the Financial 
Department has ruled that adjustments be- 
tween the Opium and Excise Departments 
for Opium supplied to the latter should cease 
in the present form of a charge under Excise, 
which is met by a credit per contra under 
Opium ; and that, in future, there should be 
no charge to the Excise Department for the 
Opium supplied to it by the Opium Depart- 
ment, under the Government of Bengal ; but 
on the sale of the Excise Opium, the credit 
for the gross proceeds should be divided be- 
tween Opium and Excise, a sum equal to the 
cost of the drug being credited to Opium, 
and the balance as Excise Revenue. 

2. The above order will come into effect 
from the first of April next, and District Offi- 
cers are requested to exhibit in their Quar- 
terly and Annual Excise Returns Nos. XIV 
and XLII for 1872-73 and future years, the 
net revenue derived from the sale of Opium 
after deducting the cost of the article calcu- 
lated at Rs. 7-4-0 per seer. 

3. The Excise Returns No. XIV for the 
quarter ending 31st March 1872 and No. 
XLII for 1871-72 sliould be filled in as here 
tufore, aud submitted as soon as possible. 
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Notice of Remittance of Money to local Treasury 
by Excise or Income' Tax Officer, 

No. 5. 

The following is added as Clause 9, Sec- 
tion 12, Chapter II, page 32 of the Board's 
Rules : — 

When money is remitted to a District or 
Sub-Divisional Treasury througli the Police, 
by an Excise or Income-Tax Officer, such 
Officer shall give notice of the despatch at 
the same time, through the post or other 
separate channel, to the receiving Officer of 
the Treasury. 



Enquiries as to exclusive Use of Stamped Papers 
to the Purposes for which they are intended. 

No. 6. 

The following Government Orders,* re- 
specting the importance of ascertaining how 
far stamped papers are applied to the purpose 
for which they are intended, are circulated 
for information and guidance : — 

" It is apprehended that in exhibiting the 
*' amount of stamp revenue derived respec- 
" tively from the sale of general and judicial 
*^ stamps, no attempt is made to ascertain 
** whether the prescribed classes of stamped 
" papers have been used exclusively for the 
** purpose for which they were intended. 

2. " It might be said that the blue and 
^ black stamps are not used in judicial -pro- 
'' ceedings, as in such cases their misuse 
" would be readily apprehended ; but the 
*' converse presumption is not maintainable, 
*' for there is reason to suspect that stamp 
<< vendors find it more convenient to keep a 
" larger stock of judicial stamps (the demand 
'^for which can be calculated with some 
" certainty) than of other stamps ; and that 



. ♦No. 941, dat«i 12th Febniary 1872, from the Offi- 
ciating Additional Under-Secretary to the GoTcrnment 
of India in the Financial Department, 



" there is sometimes a tendency on their part 
" to force judicial stamps instead of non- 
*' judicial stamps on purchasers who are not 
" aware of the diflfereuce. 

3. "Although the gross stamp revenue 
" miiy not suffer from the use of a particular 
"class of stamped papers for a purpose 
" other than that for which it is intended, 
" yet the compilation of correct returns of 
" the proportionate contributions of the two 
"sources of stamp revenue is materially 
" affected where such misuse occurs. 

4. " The Governor-General in Council is 
" therefore of opinion that it would be well 
"if the attention of the stamp revenue 
"supervising officers were directed to the 
"importance of ascertaining, during their 
" tours of inspection or otherwise as oppur- 
" tunities occur, how far stamped papers 
" are applied to the purpose for which they 
" were intended, and bringing to notice the 
" result of those enquiries in their periodi- 
" cal reports." 

2. The result of the enquiries alluded to 
in the concluding para, of the Government 
Orders should be reported by District Officers 
in submitting their Annual Returns No. 
XXXV ; and each Commissioner will submit 
his own report on the subject to the Board as 
soon as all the Returns No. XXXV of the 
Districts in his Division have been rendered. 



Fines and Forfeitures under Abkaree and Opium 
Acts XXI of 1856 *. 76 and XIII of 1857 
s. 30. 

No. 7. 

The following should be substituted for 
Clause 5, Section XVIII, Chapter V, at 
page 81 of the Board's Rules :-^ 

5. Fines and forfeitures realized' and 
awarded under Section 76, Act XXI of 
1856, and Section 30, Act XIXI of 1857, 
3-H) 
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are to be diflbursed at once, provided the 
amouDt does not exceed Bs. 100. When 
the award is for more than that amount, 
Rs. 100 only should be disbursed at once, the 
bahince being paid away only when the 
fieriod of appeal has expired, or the appeal 
lias been rejected. In every such case a 
report should be made to the Board in the 
following form to show that this rule has been 
properly observed : — 
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V. H. ScHiiLCH, Esq. 

CI. 27, c. 3, *. 2, p. 40 of Boards Rules 
expunged. 

No. 8. 

With reference to Circular Order No. 12 
of August 1871» Clause 27, Chapter in, 
Section II, page 40 of the Board's Bules is 
hereby expunged. 



Revieed Forms of Land Revemte Retmrms^ 
No. 9. 

The entry against heading 21^**Mi8cd- 
laneous Business,** in Betnm No. VllI sboold 
be made in column 7 and not in column 8 
(which is a misprint) as mentioned in tbe 
direction at the head of the form. 

District officers should re-submit Betnnts 
in the revised form from the 1st to the 3rd 
quarter of 1871-72 with the least poeaible 
delay, as without such returns the Board will 
be unable to prepare a correct abstract for 
the next Land Bevenue Beport to Govern- 
ment. 

If in any district the revised forms have 
not been as yet received, the Superintendent 
of Stationery should be addressed at once, 
and the Board informed simultaneously. 



Taking Evidence of Witnesses in Mutation Cases 
on solemn Affirmation prohibited. 

No. 10. 

It has been brought to the notice of the 
Member in charge that the practice of taking 
evidence of witnesses in mutation cases on 
solemn affirmation exists in some districts. 
The practice is illegal, such cases being 
entirely of an executive and not of a judicial 
nature. Collectors should, therefore, desiss 
from the practice in future. 



APBIL 1872. 

Y. H. ScHALCH, Esq. 

No. 1. 

Zand Acquisition — Return No. XVIIL 

District Officers are informed that Betum 
No. XVII I should contain those land acqui- 
sition cases only in which declarations have 
been published in the Grovemment Gazette, 
and that Column 2 of the Betnm should 
exhibit in each case the number and date of 
the usual orders to acquire the land, which 
are passed by the Board subsequently to the 
publication of the declaration. 



No. 2. 

Return No. XVJIlA cancelled. 

The separate Betum No. XVIIIa, pre- 
scribed in Circular Order No. 5 of Jane 1869^ 
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is hereby cancelled, and District Officers are 
requested to enter in Return No. XVIII all 
cases of lands taken up for embankment 
purposes under Act VII of 1866 (B. C). 
These cases should, however, be shown 
under a separate head, Part II of the Return. 



A* MoNBTi Esq., c.b. 



No. 3. 

Defalcation of Stamps, 

Several cases of defalcation of Stamps 
have lately occurred in Sub-Divisonal 
Treasuries, arising in every instance from 
gross carelessness, lax supervision, and 
systematic disregard of the existing Rules 
which regulate the receipt and custody 
of Stamps at such Treasuries. These 
Rules are, however, plain and easy to 
follow, and a Sub-Divisional Officer has no 
excuse for not attending to them. At the 
request of the Board, the Accountant-Grene- 
ral of Bengal has now further called on 
every Sub-Divisional Officer, in charge of 
Stamps, to certify that he has personally 
counted every month the Stamps in the Sub- 
Divisional Nazir's separate charge. If the 
Rules as thus amended are honestly followed, 
defalcation should be impossible ; and every 
Sub-Divisional Officer, in charge of Stamps, 
is now warned that he will, in future, be held 
personally responsible for any loss that may 
occur. 

Every Collector and Deputy Commissioner 
is requested, immediately on the receipt of 
the present Circular, to address each Sub- 
Divisional Officer in his District calling his 
special atiention to the personal responsibi- 
lity attached to the charge of Stamps, and 
requiring from him an assurance that he has 
received this Circular, and is fully aware of 
his liability to make good any deficiency 
which may occur during his incumbency of 
the Sub-Division owing to his neglect of 
orders. 



No. 4. 

Use of Post Cards by Collectors and Deputy 
Commissioners, 

The Id ember in^charge directs that the 
use of Post Cards for tlie issue of reminders 
for replies, already authorized for Commis- 
sioners' offices, be extended to the offices of 
Collectors and Deputy Commissioners. Dis- 



trict Officers are accordingly requested to 
indent upon the Superintendent of Stationery 
for a supply of these Cards, to be used after 
their present stock of the printed form of 
reminder letter has been consumed. 



No. 5. 

Annual Administration Reports — Excise and 
Income' Tax^Stamps, 

In a recent special letter, the Government 
hns again urged upon the Board the neces« 
sity of submitting the several Annual Ad- 
ministration Reports at the earliest possible 
date, with a view to the completion of the 
General Administration Report of Govern- 
ment on the Lower Provinces in proper time. 
Divisional and District Officers are therefore 
reminded that their Reports on the Excise 
and Income-Tax Departments should, in ac- 
cordance with previous orders, be submitted, 
at latest^ by the 1st and 16th May respect- 
ively. 

2. The submission of the Annual (Stamps) 
Return No. XXXV should not be delayed, 
on any account, beyond the Ist May. 



No. 6. 

Income Tax^Final Returns and Reports under 
ActXJIof 1871. 
In order thnt the assessment and collection 
of Income-Tax for the year 1872-73 may be 
promptly and efficiently carried out, the 
Member in charge desires that all remaining 
work under Act XII of 1871 may be at once 
completed, and the final Returns and Reports 
submitted. Further, in accordance with Sec- 
ticn 2 Act XII of 1871, all proceedings of 
every kind under Act XVI of 1870 liave 
censed to be of effect from the 1st instant, 
and the final Returns under that Act should 
tlierefore be at once made. 



V. H. ScHALCH, Esq. 



No. 7. 



Land 



Acquisition — Payment of Compensation 
Money. 

With the view of preventing delay in the 
payment of compensation money when it 
becomes due, the Member in charge desires 

4— c 
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to call the attention of all district officers to 
the provisions of paragraph 23 of the in- 
structions for the administration of Act X of 
1 870, which lays down that " the Collector is 
" personally responsible for the disbursement 
''of the amount as soon as it fnlls due," and 
to inform them that it has been ruled by 
Grovernment " that on. the first occasion of 
" proved carelessness in this respect, the Col- 
" lector will be required to pay the interest 
" which may accrue under Section 42 of the 
"Act." 



A. Monet, Esq., c.b. 



Errata. 



In Board's Circular letter No. 169, B. of 
the 26th March 1872 in line 5 for « 1872 " 
read "1871." 

From line 5 of Circular Order No. 5 for 
Api'il 1872 omit the word " Divisonal," and 
from line 6 omit the word " and." 



No. 8. 



Income-Tax (of 1871-72^— -Fmw/ Returns and 
Reports, 

All District Officers and Commissioners 
are requested to submit, as quickly as pos- 
sible, their final Returns and Reports on the 
Income-Tax of 1871-72 (Act XII of 1871). 

2. The Member in charge desires that 
the following points should be noticed in the 
Reports : — 

1. The general feeling of the people as 
regards the tax of 1871-72. 

2. How the tax has been worked, i. e. 
have the assessments and collections proceed- 
ed smoothly, or has there been much opposi- 
tion or much complaint ? 

3. Each Collector should record his opi- 
nion whether his district has been fully assess- 
ed, i. e. whether all assessable persons have 
been assessed, and whether generally the 
assessments have been sufficient, neither too 
high nor too low. 

4. If obtainable without delay, the num- 
ber of surcharges made. 

6. An account of any exceptional cases 
of hardship. 

6. An account of any cases of oppression 
properly so called. 

7. Any remarks on any other points which 
may suggest themselves. 



No. 9. 
Income-Tax Work under Act XII of 1871. 

All District Officers are requested to 
report, through the Commissioner categori- 
cally, within one week of the receipt of this 
Circular Order, what Income-Tax work and 
what Statements and Returns still remain to 
be done under Act XII of 1871, and what, 
if any. Establishment is required. They are 
also desired personally to watch the progress 
made by the Income-Tax Establishments 
that may still be retained, towards the com- 
pletion of the work. Unless looked after 
properly, temporary Establishments never 
finish work. 

Considering the light nature of the w(H'k 
under Act XII of 1871, the Member in 
charge cannot accept as satisfactory any 
excuse for arrears ; and unless the work is 
quickly finished, and the Establishments soon 
discharged, he will be obliged to bring the 
officer in fault to the notice of Government. 



No. 10. 



Income' Tax^Assessees under Act XII of 1871. 

District Officers are requested to send 
direct to the Board of Revenue a Statement 
showing, for each Sub-Division in their Dis- 
tricts, the number of assessees under Act 
XII of 1871 with incomes of Rs. 1,000 and 
upwards. These particulars can be got at once 
from the Registers, and no Sub-Divisional 
Officer should take more than 24 hours to 
prepare his Return. 

In Districts whera the assessment work 
last year was done by an Assessor wholly or 
in part, the Return should show separately 
the number of assessees with incomes over 
Rs. 1,000 on his Register, as well as the 
numbers on the Register of each Sub-Divi- 
sional Officer and of the Sudder Sub-Divi- 
sional Officer. 

Immediate compliance with this order ia 
requested. 



No. 11. 



Court Fees* Act^ Exception of Probates of WUs 
and Letters of Administration relatintc to Tnut 
Property, 

The following notification of the Govern- 
ment of India in the Financial Department, is 
published for general iuformation. 
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Jfotificaiion No. 2135, dated Fori fVUliam, 
the 22nd March 1872. 

The Governor-General in Council is pleas- 
ed to direct that the provisions of Financial 
Notification No. 2004, dated 14th Jalj 1871 
(of which a copy is hereto appended), shall 
have retrospective effect from the Ist day of 
April 1870, the date on which the Court Fees 
Act VII of 1870 came into force. 

Notification No. 2004, dated Fort William, 
the Uth July 1871. 

In exercise of the power vested in him by 
ISectiou 35 of the Court Fees Act, 1870, the 
Governor-General in Council is pleased to 
remit in the whole of British India the fees 
chargeable under the said Act, Schedule I, 
Article II, in respect of probate of wills or 
letters of administration, in so far as such 
wills or letters of administration relate to 
property which a deceased person was pos- 
sessed of or eniitled to, not beneficially, but 
as a trustee for any other person or persons. 

Provided that this remission shall not ex- 
tend to cases in which a trustee has the 
power of appointing or otherwise conferring 
a beneficial interest in the trust property. 



No. 12. 
Salt Seizures — Rewards, 

Thb following should be added as Bale 7A 
at page 16 of the Salt Manual : — 

Rewards adjudged under the two preced- 
ing rules should not, ordinarily^ exceed the 
value of fines and proceeds of seizures in any 
one case. 



No. 13. 

Income-Tax JSstablishments under Act XII 
of 1871. 

District Offiobrs are requested to report 
if the eatablishmeots, entertained under the 
Income-Tax Act XII of 1871, have been 
discharged by the 31st March 1872. If the 
establishments have not been discharged, a 
Statement should be submitted shewing the 
strength of the establishments still retained 
after that date, and entertained now, and 
the period, from Ist May 1872, for which 
they may be required. Details of work 
remaining to be done should be given in 
every instance in which establishments are 
required to be kept on after receipt of this 
letter. 

The reply to this should be submitted 
within one week of its receipt. 



MAY 1872. 



V. H. ScHALCH, Esq. 



No. 1. 



Vide case of Mohua Ram 
Jha (Defendant) vs. Baboo 
Shib Dutt Sing and others 
(Plaintiffs), page 21, Vol 
XVII, Weekly Reporter. 



Sales of Land for Realization of Qovemment 
Demands realizable as AtTears of Revenue, 

The attention of Local Officers is called 
to the High Court's 
judgment in the case 
mentioned in the mar- 
gin, reported at p. 21^ 
Vol. XVII, Weekly 
Reporter, wherein it has been laid down that, 
in ail sales held by the Collector for the 
realization of Grovernmeut demands realizable 
as aiTears of revenue, the procedure laid 
down in Act VU of 1868 (B. C.) is to be 
followed. 

2. Therefore where a fine had been 
imposed for non-attendance of proprietors 
before a Deputy Collector for the purpose of 
a partition under Regulation XIX of 1814, 
and the amount had been ordered to be paid 
on a given day, but was not so paid, but 
tendered subsequently, it was held that the 
Collector ought not to have sold the properly 
of the defaulters, but should have received 
the amount tendered. 



No. 2. 

Release of Persons confined for NoU'payment of 
Government Debt, 

The following is added as Clause lA 
Section 13 Chapter XI page 187, Board's 
Rules : — 

When any person is confined in the Civil 
Jail for non-payment of a debt to Govern- 
ment, the sanction of the Board is necessary 
to his release, so long as a sum exceeding 
Ks. 1,000 remains due from him. 



No. 3. 

Road Cess Act — Estates coming under Settlement, 

It is hereby notified for general informa-i 
tion that the Board of Revenue having 
referred to Government the question whether, 
with reference to the Road Cess Act, the 
odditionnl one per cent., under Clause 4 Sec- 
tion 8 Chapter XX page 282 of the Board's 
Rules, should continue to be levied in aU 
estates coming under settlement, the Grovern- 
ment has decided that the extra one per cent. 

5-c 
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Bhoultl be retained where it is paid under 
existing engagements, and tliat arrangements 
for its payment at future settlements should 
continue to be effected, at any rate until the 
Roud Cess Act Ib in full operation. 

No. 4. 
Coin — Legal Tender, 

The Intter pnrt of Clause 1 A at page 32 
of the Bonrd's Rules, which wns corrected by 
Circular Order No. 6 of December 1871, is 
restored, and should be read as it stood in 
Circular Order No. 6 of February 1871 :— 
«< And either return the pieces to the person 
tendering the coin, or, at the option of the 
latter, receive it at the rate of He. 1 per 
tolah." 

2. The following is added as Clause 1 G, 
at page 32 : — " One-fourth and one-eighth of a 
rupee coin should be received as legal tender 
for the corresponding fmctions of a rupee at 
their nominal value, irre^'pective of the dimi- 
nution in their weight for rensonnhle wear 
and tenr, provided that they have not b»*en 
clipped or filed, or defaced or diminished 
otherwise than by use." 

No. 5. 
- Land Acquisition Act X of lS70^Awardit. 

The following Rule is added as para. 19A 
of the instructions for the administration of 
the Land Acquisition Act X of 1870 : — 

19 A, — Whenever an award is made by an 
Assistnnt or Deputy Collector empowered to 
act as a Collector under Section 3 of the Act, 
it must receive the npprovtd and confirmiition 
of tlie Collector of the district, before the sum 
awarded is tendered under Section 1 1 to the 
persons entitled lo receive it. To allow time 
for the necessary reference to the Collector, 
an Assistant or Deputy Collector engaged in 
making an award should, after making the 
requisite enquiries imder Section 11, post- 
pone his final aw»ir<l under the provisions 
of Section 12, and report his opinion on the 
case to tlie Collector, forwardinj? at the siime 
time all documents which may seem necessary 
to enable that ofiicer to judj^e of the propri- 
ety of the proposed award. On receiving 
such report, the Collector will pnss orders 
upon it, which orders will be final. The 
completion report of every case under the 
Act, and every progress report when such 
reports are submitted, must be subscribed 
with a certificate signed by the Collector, 
that the prices awarded ore not in excess of 
those for which similar lands are actually 



gold in the snme parts of the district, or, 
in case the Collector should be unable 
to find evidence of the circumstances of 
actual sales, that the prices awarded are 
not greater than ihoio which similar lauds 
in the same parts of the district might lie 
leasonably expected to command. When 
the lands to be occupied are cunsidernble in 
extent, the Collector may, after confirming a 
few initial awards, authorize the odoption of 
the same rates in regard to similar lands to 
be 8ub'»equently occupieil under the same 
dec'larai ion. In such cases the officer en- 
gaged in making the awards may tender 
compen^iation at tlie rates so fixeil witliout 
further reference, merely certifying witli 
each progress report that no compeusation 
has been tendered by him, except tinder sanc- 
tion of the Collector, either express or con- 
structive, as above prescribed. It will be the 
duty of the Commissioner in forwarding the 
progress reports to the Board to record his 
opinion in respect to the suitability or other- 
wise of the awards shown in them. 



No. 6. 

Business Return No, VIII^Notices of 

Enhancement and Relinquishment, 

In preparing the Business Return No. VIFT, 
District Officers should include "notices of 
enhancement and relinquishment " serveil by 
orders of the Collector under Sections 14 
and 20 Act VIII (B. C.) of 1869, under head- 
ipg 4 of the revised form of that return. 

A. MoNBT, Esq., c.b. 



. No. 7. 

Income' Tax— Monthly y Half-yearly, and 
Annual He turns. 

The monthly reiurn, prescribed in para. 9 
of the rules issue<l by the Lieutenant- 
Govertior of Bengal for the guidance of all 
offirers engaged in carrying otit the provisions 
of Act VIII of 1872, will bear the number 
VIA on the Board's list of periodical 
returns. 

The half-yearly returns required by the 
Government of India (Returns Nos. 1, 2, 
and 3, in the Fitiancial Resolution No. 2887, 
dated 1 9th April 1872) will bear the num- 
bers XXIIIa, XXHIb, and XXIIIc, re- 
spectively, on the Board's list. 

The animal return required by the Govern- 
ment of India (Return No. 4 in the Resolu- 
tion above quoted) will take the place of the 
present Income-Tax Return No, XLIII in 
the periodical ret^im list. 
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No. 8. 

Circular Order No. 8 for April lS72^Report8, 

Referring to Circular Order No. 8 for 
Apriri872, District Officers are requested to 
send the reports therein called for through 
the CommissioDer of their Division, who will 
forward them with his own report to the 
Board. 



No. 9, 



Income Tax-^Assessfnent upon Income derived 
from ProJiU oj Land. 

Under the orders of Government, the 
following rule is issued for the guidance of 
officers engaged in assessments of Income- 
Tax under Act VIII of 1872 :— 

If any person whose income is derived 
from the profits of land alone shnll object to 
the assessment made upon him, and shall 
prove that he is a farmer or under-tenant of 
lands paying less than Rs. 1,000 as rent to 
landlords, and that he has no permanent 
rights, but is a mere tenant, such person 
shall be exempted from income-tax. 



No. 10. 



DieHlleries — Use of Hydrometer, 

Add the following as Clause 29 A Sec- 
tion XI Chapter V page 68 Board's Rules : — 

29A. — In using the hydrometer, special 
care should be taken that no saccharine 
matter is introduced into the liquor after it 
has been drawn from the still, and before it 
is tested. This is sometimes done bj allow- 
ing the liquor to trickle over a little bag into 
the vessel which receives it for testing. The 
effect of the addition of sugar, or other 
soluble matter to spirit, is to heighten the 
speci6c gravity, and to weaken its strength, 
thereby entailing loss of revenue. 



JUNE 1872. 



V. H. ScHALCH, Esq. 

Mstatei vnder the Court of Wards^ Uniform SyS' 
tem of making Disbursements, 

No. 1. 

The following Rules have been inserted as 
Clauses 16 to 19, Section I, p. 341, Board's 
Bnles ; para. 14 has been cancelled ; the 



present para. 15 has been made para. 14, 
and para. 16 para. 15 : — 

16. To secure uniformity in the system 
of making disbursements on account of 
estates under the Court of Wards, the follow- 
ing procedure must in future be followed : — 

An annual budget, in sufficient detail to 
admit of proper check, and based on the 
actual expenditure of previous years, will be 
prepared and submitted for the sanction of 
the Court of Wards. Items entered in this 
budget will belong to one of these three 
classes: — 

I. Current and continuous expenses 
which have been sanctioned once for all (as 
establishments and their contingencies). 

II. Cost of special projects and measures, 
for execution of which final executive sane* 
tion has been obtained independently of the 
budget estimate. 

III. Projects which it is proposed to 
carry out during the year, which have not 
yet been formally sanctioned. 

17. All items of the third class, and all 
increases in items of the first class, should be 
succinctly explained ; and if they are gene- 
rally approved, the provision for carrying them 
out will be admitted into the budget estimate 
provisionally, it being distinctly understood 
that no expenditure may be incurred ou such 
items until a formal executive sanction, 
irrespective of, and distinct from, the general 
approval which is conveyed by passing the 
item in the budget estimates, shall have been 
obtained from competent authority for enter- 
taiument of the increased establishment, or 
for execution of the work. 

18. Monthly bills supported by vouchers 
will be submitted to the Collector for audit, 
that officer, and not the Commissioner, being 
the -auditing officer by law; but the budget 
estimates must receive the sanction of the 
Commissioner, and an account current will 
also be submitted at the end of every month 
to that officer for his information and 
approval. 

19. Disbursements in accordance with 
these Rules can be made by the manager 
from the proceeds at his disposal, the balance 
of the proceeds being remitted to the Col- 
lector's treasury. 



Procedure when Estate of Male Minor is first 
brought under the Court of Wards, 

No. 2. 



Thb following 
Board's Rules as 
page 341 ;— 



has been added to the 
Clause I A, Section III, 
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When the estate of a male minor is first 
brought under the Court of Wards, a state- 
ment should be submitted to the Board, 
showing as accurately as possible all fixed 
annual charges against the estate, the amount 
of debt, &c. 

Tlie Board will thus be enabled to fix the 
amount tiiat is to be considered as the net 
income of the estate, and thereby to deter- 
mine whether the ward should be sent to the 
Institution. They will thus also have the 
data for calculating the proportion of the 
general expenses of the Institution to be 
borne by each ward after his odmission. 



suttahs referred to above, circulate in the 
Lower Provinces as negotiable instruments, 
and without the payment of stamp duty upon 
transfer. 

3. An immediate report on the subject 
should be forwarded by each District Officer 
to the Commissioner of the Division, who 
will submit his own complete report as soon 
as he has received replies from all his Dis- 
trict Officers. 



Expenses other than for Education of Minor, 
No. 3, 

The following is added as Rule 38C, at 
pnge 349, Board's Rules : — 

Whenever the Director proposes incurring 
expenditure on account of any minor in the 
Ward's Institution, other than such as mny 
be absolutely necessary for his education ; 
that is to sny, when he proposes to allow 
riding horses, drawing lessons, and other 
such indulgences ; it is his duty to refer the 
subject to the Board of Revenue, who will 
consult the Commissioner of the Division 
in which the ward's estate is situated on 
his proposal, and will decide whether the 
estate of the ward concerned can aflford the 
expense. 



A. Monet, Esq., c.b. 



Income'TaX'-Final Return under Act XVI of 
1870. 

No. 5. 

District Officers are requested to submll 
a final return under Act XVI of 1870 in the 
form of Return No. 43, showing the final 
assessments after objection and appeal, from 
the beginning of the operations under the 
Act till the close of the accounts. Sums 
which were outstanding as a balance on the 
31st March 1872, and which have been struck 
ofi as unrealizable, should not be included in 
the final return now called for. 



Cotton Cultivation — Whether Suttahs are trans- 
ferable without Payment of Stamp Duty, 

No. 4. 

A CLASS of documents exists in the Pro- 
vince of Berar, known by the name of sut- 
tahs, which are generally executed by culti- 
vators to deliver their cotton produce ; and a 
question has now arisen whether these suttahs 
are transferable without the payment of 
stamp duty. 

2. In connection with this question, in- 
formation is required by the Government of 
India as to whether the definition of " Nego- 
tiable Instruments," in Section 2 of the Gene- 
ral Stamp Act XVIII of 1869, is anywhere 
held to include any document, besides Bills 
of Exchange, Promissory Notes, and Cheques ; 
and also, whether any dooumeuts, Uke the 



Income-Tax^ Progress Return under Act VIII 
of 1872. 

No. 6. 

District Officers are reminded that their 
Statement No. 1, called for in para. 3 of the 
Income- Tax Rules just issued, should be now 
submitted ut the earliest possible date. 

2. Hitherto the member in charge has 
trusted in mutters of income-tax to Commis- 
sionera to supervise Collectors, and to Col- 
lectors to supervise Sub-Divisional Officers, 
The experience of the last two years has, 
however, proved that, while in some cases, 
the supervision has been full and sufficient, 
in others there has been little or none. Mr. 
Money has determined, therefore, for the 
current year to exercise, from the Board's 
office, a more complete control over every 
officer in charge of income-tax duties. He 
desires that the following statement may 
be submitted without fail, on the I8th of 
every month, direct to the Board, at the same 
time as the monthly return prescribed under 
Rule 9. A copy of this statement shoold 
also accompany the monthly return sent to 
the Commissioner : — 
Statement showing Progress of Work under 

Act VIII of 1872 in each Suh-Ditnsion. 

Column I.— Name of each sub-division (iu- 
cluding, of course, audder sub-division)* 
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Colamn 2. — Total aamber of persons as- 
sessable as per Columa 4 of StatemeDt No. 1 
(Rule 3 of Rules issued for working Act 
VIII of 1872). 

Column 3. — Number who paid their tax 
within the monih allowed by notice under 
Rule 3. 

Column 4. — Number of notices under Sec- 
tion 27 of the Act issued up to the end of 
last month. 

Column 5. — Number of notices issued this 
month. 

Column 6. — Total number of notices issued. 

Column 7. — Number who have paid after 
notice up to the end of Inst month. 

Column 8. — Number who have paid after 
notice during the month. 

Column 9. — Total of Columns 3, 7, and 8. 

The Superiniendent of Stntionery will be 
directed to supply fifty copies of the form of 
statement to each District Officer, and any 
further qu«ntity wanted should i>e obtained 
on indent. The non-receipt of the forms, 
however, is in no case to be held as a reason 
for non-submission of the statement, which 
must punctually be fot*warded to the Board's 
office on or before tlie 18th. On receipt of 
this Circular Order, each Collector should 
send a copy of the statement to each sub- 
division, enjoining punctual submission to 
himself at the beginning of each month. It 
will be understood that the submission of 
these statements in noway relieves Commis- 
sioners or Collectors of their responsibilities 
of supervision. 



IneovM' Tax ^Commencement of Act VIII 
of 1872. 

No. 7. 

The attention of District Officers is drawn 
to paras. 10 and 12 of the Financial Resolu- 
tion No. 2887, dated 19th April 1872, and 
to Section I Clause III of Act VIII of 
1872, which declares that the Act shall be 
deemed to have come into force on the first 
day of April 1872. Accordingly income-tax 
is payable on all salaries, annuities, and pen- 
sions, as well as on instalments of interest on 
Government securities which became due on 
or after 1st April 1872, and in case any such 
salaries, annuiti^, pensions, or instalments of 
interest have already been disbursed without 
deduction of income-tax, care should be 
taken to have the proper deductions made 
according to the provisions of the law at 
some subsequent time of payment. 



Rules for Supply and Retail Sale of Court Fee 
Stamps. 

No. 8. 

The following RuIoa under Section 27, 
Act VII of 1870, for the supply and retail 
sale of Court fee stamps, have been approved 
by the Grovernment of India, as already inti- 
mated in ,tlie separate orders issued to the 
Commissioners of Divisions, and are now 
published for general information : — 

1. "The use of adhesive Court fee 
stamps, for all fees required to be paid 
under the Court Fees Aci (VII of 1870), 

having been permitted 

,n\SZ^ ■* ""** <■"•<«»»'•«• Collectorsaud 
Treasury officers ar^ 
enjoined. to carry out the following Rules for 
the supply and retail sale of the said stamps. 

2. "Indents shall be made on the 8uperin« 
tendent of Stamps under the Rules now in 
force, and contained in Chapter XXI of the 
Board's Rules, Section I. 

3. "On the receipt of a supply, the 
officer in charge of stamps shall, with his 
own hands, open and himself count every 
stamp of the value of 4 annas and upwards, 
so that any deficiency may be at once 
detected. Adhesive stamps being supplied in 
sheets, each containing a number of stamps, 
the receiving officer must, for his own secu- 
rity, see that each sheet contains the fuU 
number. Stamps of the value of less than 
4 annas should be conn ted also in the presence 
of the receiving officer. They are then to be 
compared with the invoice, and a receipt for- 
warded by the first post to the depdt whence 
they were received. 

4. " All other Rules now prescribed for 
the receipt and custody of stumps, shall be 
applicable to adhesive Court fees stamps. 

5. " These stamps shall be issued from 
the store under double locks, under the 
Rules contained in Section 3 of the Chapter 
of the Board's Rules above quoted. 

6. " Stamps of any value, and in any 
quantity, are at all times lo bo sold at dis- 
trict headquarters by the Treasurer of the 
Collector's office, or, where tliere is no 
Treasurer, by the Stamp Darogah ; and at 
subdivisions, by the Nazir, to any one re- 
quiring them, on payment of the full value 
of the stamps in cash. 

7. "The presiding officer of any Court 
where adhesive Court fee stamps are used 
shall, in the exercise of his discretion, be 
competent to issue a certificate for the re- 
newal, free of charge, of the stamp or stamps 
on any documeoty iu cases when the re-writing 

7— c 



Digitized by 



Google 



14 



Revenue 



THE WEEKLY REPORTER. Circulars. [Vol. XVIII. 



of such docnments has, through inadvert- 
ence or accident, been, in his opinion, ren- 
dered necessary ; or where, after being duly 
stamped, and the stamps cancelled, it is found 
that the reason for presenting it to, or filing 
it in, the Court, has censed to exist. Such 
certificates shall be sufficient authority to the 
Collector or officer In charge of a subdivi- 
sion, as the case may be, to issue to the 
holder of the certificate other stamps of tl)e 
value specified in the certificate, on delivery 
of the stamps which have been rendered 
useless. 

''In Calcutta, stamps shall be sold by 
salaried vendors, to be appointed by the 
Board of Revenue." 

2iirf, — The date on which these Rules are 
to come into effect will hereafter be made 
known by Notificntion in the Gazette, when 
all neceseaiy arrangements are reported to 
be complete. 



Y. H. SCHALCH, £SQ., 



Erratum. 

The asterisk opposite the Annual Re- 
turn of Irrigation Statistics, referred to in 
Circular Order No. 2 of September 1871, 
should be expunged. 



Settlements of Land Revenue, 
No. 9. 

In connection with the present system of 
conducting the settlements of land revenue 
in the Lower Provinces, the Government 
have approved of the following amendments 
being made in Chapter XX of the Board's 
Rules : — 

I sty — Add a column, headed *' Nature of 
tenure under which land is held," after the 
last column, in each of the forms Nos« 2 to 7, 
and after column 8 in form No. 8. 

2ndf — For the fourth heading of form 
No. 19 substitute : "Persons capable of be- 
" ing admitted to settlement under each of 
" the modes of settlement prescribed in Gov- 
" ernment Order No. 3156, of 21st August 
" 1871, with full explanation of their rights 
" and position, and of the reason for the 
" selection of the mode of settlement pro- 
" posed to be adopted." 

Srdy — With reference to the eleventh head- 
ing of the Ameen's report, Form No. 10, add 



a column in Form No. 19, thus — " Seitle- 
" ment Officer to make a clear and distinct 
" statement of the rights claimed by each 
" class of tenants in the estate, and to what 
"extent such claims have been admitteil, 
" with an expression of his opinions in re- 
" spectto the mode of settlement which should 
" be adopted, and his reasons for that opinion 
" in full." 

4th, — For Clause 3, Section 9, substitute : 
" When all the subordinate arrangements 
" have been completed, the settling officer 
" should procure ihe attendance of the party 
"entitled to settlement and call upon him to 
" sign the kubooleut, or state in writing his 
" objections. These objections, if any, must 
" receive consideration and be obviated if 
" prncticable ; but should they be such as are 
" not entitled to attention, the reasons for 
" rejecting them and otherwise disposing of 
" the estate should be recorded " 

5<A, — Add to the above Section as Clause 
" 3A : " When it is found necessary, in con- 
" sequence of the recusance of the party 
"entitled to settlement, to engage with other 
" parties for the payment of the Government 
"revenue, the preference should be given 
"(1st) to a farming settlement with one or 
" more of the head ryots on the estate ; (2nd) 
"to khas management; (3rd) to a farming 
" lease to an outsider." 

6/A, — Clause 5 in the above Section should 
be corrected thus : " In effecting the settle- 
" ment of alluvial land with the proprietor of 
"a temporarily settled estate (see Act XXXI 
"of 1858), the settling officer should, with 
"his consent and with the consent of the 
" Board of Revenue, incorporate the assess- 
"ment of the increment with that of the 
" parent estate, taking one revised engage- 
" ment for the amalgamated revenue of the 
" whole as an integral estate. If the parent 
" estate be permanently settled, or if, in the 
" case of a temporarily settled estate, either 
*' the proprietor or the Board decline to as- 
" sent to the course above prescribed, the in- 
" crement roust bd assessed tts a distinct estate 
" and be henceforward held separately liable 
" for the revenue assessed upon it." 

7M, — Omit Clauses 3 and 5, Section 10, 
adding the words " or on expiry of the lease" 
after the word " lessee" in the second line of 
Clause 4, which will be numltered Clause 3. 

8M, — The first sentence in Clause I, Sec- 
tion 12, should be altered to correspond with 
the recent orders thus : " The record of every 
" settlement should be forwarded as soon as 
"it is completed through the Commissioner's 
"Office to the Board, and with it muat 



Digitized by 



Google 



1872,] 



Revenue 



THB WEEKLY RBPOBTEB. 



Circulars. 



15 



*' invariably be submitted by tbe officer mak- 
*' lug the settlement, a report in English in 
'' the Form of Appendix No. 19, and au 
''abstract of the information contahied in the 
" settlement proceedings in Form No. 20." 



A. Monet, Esq., c.b«, 



Salt Sales, 
No. 10. 



It is believed that Sab-Divisiomil Officers 
in Districts within the Saliferous tracts are 
not kept sufficiently informed of the state of 
salt sales within their jurisdiction. The 
monthly sale returns furnished by salt ven* 
dors will henceforth be submitted by them to 
the Sub-Divisional Officer, who, after ex- 
amination, will forward tliem, with his re- 
marks, to the Collector. 

Rule XL of tbe Salt Manual is therefore 
amended as follows : 

For « Collector of the Districf * read " Sub- 
Divisional Officer within wiiose jurisdiction 
he resides." 

After " Abkaree Darogah" read " for 
transmission to the Sub-Divisional Officer." 

At the end of the Rule, add *• The Sub- 
Divisionnl Officer will forward the returns to 
the Collector with his remarks.*' 



Superviiian of Distillery Establishments, 
No. 11. 

The attention of all officers engaged in 
supervising the working of the Sudder Dis- 
tillery System Is called to the necessity for 
constant watchfulness on their part over the 
proceedings of Distillery Establishments. 

2. A Sub- Divisional Officer, finding lately 
that the daily sales at a Distillery were 
smaller than at the same period of the pre- 
ceding year, watched those who removed 
spirits under pass, and stopping by hazard 
a man carrying spirits which the pass showed 
to have paid 3 annas per gallon, had it at 
once again tested by the same Distillery 
Officer who had passed it, and found it to be 
of a strength which should have paid duty at 
9 annas per gallon. 

3. There is no doubt that similar frauds 
are constantly executed with success, and 
active vigilance can alone detect tbem. 
Under the Sudder Distillery System» Govern- 



ment is liable to be defrauded in many 
wuys. By connivance with the Distillery 
Establishment, the holder of a pass often 
takes out from the Distillery more sptrita 
than are covered by the pass, as well a^ 
spirits of a higher strength thf^n that at which 
the duty paid by him was culculated. Again,^ 
an old pass may be used with the date 
altei'ed, to protect a fresh supply of spirits.. 
The most common form of fraud is the taking 
of liquor from the Distillery without pay- 
ment of duty, the Distillery Darogah being 
paid for his connivance. Sometimes the 
Darogah alone is concerned in the fraud,, 
which consists in not creditmg to Govern- 
ment sums received as duty. 

4. No detailed rules for the check of these 
malpractices have ever yet been published. 
Attention has been called to the examiuatiou 
of statements, but no amount of such examina- 
tion will avail to prevent practices as above 
defined. 

5. Before issuing rules, the Member m 
charge would wish to be favored with the 
opinion of each Commissioner and Collector 
as to the best checks. 



JULY 1872. 

Y. H. SCHALOH, £8Q. 

Recovery of Arrears of Rents from Ryots not 
holding transferable Tenures in Oovemment 
Khas Mehals, 

No. 1. 

From reports which have been received, 
it appears that arrears of rants from ryots 
not holding transferahl/s tenures in Govern- 
ment khas mehals have hitherto been realized 
either by the enforcement of the old sum- 
mary procedure under Section 25, Regulation 
VII of 1799, although that procedure has 
been repealed by Act VII (B. C.) of 1868, 
or by applying the certificate procedure of 
Act VII (B. C.) of 1868, which can be 
enforced for the recovery of arrears of rent 
from the holders of transferable tenures only 
(see definition of "Tenure" in Section 1 
of the Act). District Officers should clearly 
understand that arrears due from ryots not 
holding transferable tenures must be sued 
for in the Civil Court, or recovered by 
process of distraint, either under Act X of 
1859, or Act VIII (B. C.) of 1869, which- 
ever may be in force in the district. 

8— c 
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Education^ ^c, of Male Minors. 

No. 2. 

For the year 1872-73, and for the future, 
Commissioners are requested to submit, at 
the end of each financial year, particulars 
regarding the education, &c., of male minors 
in their Divisions in the form prescribed 
below. The Member in charge particularly 
requests that/u// information may be given 
in the last column — 



A 


Arrangements 
made for his 
Education. 




00 


Net Collection 
from the Es- 
tate during 
the past year. 




»* 


Caste. 




«o 


Religion. 




»o 


Place of Resi- 
dence. 




Tl» 


Age of Ward. 




CO 


Name of Ward. 




<N 


District. 




9^ 


Division. 





Alteration in page 121 of the Boards Rules. 

No. 3. 

As Return No. XXXVI is not now sub- 
mitted to the Board, the word '• Commis- 
sioner" should be substituted for " Board" in 
line 5, Clause 7 B, Section VI, Chapter VI, 
page 121 of the Board's Rules. 



Caution to Revenue Officers against taking over 
Under-tenures or Farms of Persons whose Pro' 
perty has been declared under Section 184 Code 
of Criminal Procedure to be at the Disposed 
of Government, 

No. 4. 

All Local Revenue Officers are hereby 
cautioned against taking over on behalf of 
Government under-tenures or farms of persons 
whose property has been declared under Sec- 
tion 1 84 of the Code of Criminal Procedure 
to be at the disposal of Government, without 
first satisfying themselves whether the under- 
tenure or farm is likely to result in a loss to 
Government. An instance recently occurred 
in which the Government had not only to 
pay to the landlord n sum of money consider- 
ably in excess of the rents collected, but was 
also sued by one of the co-sharers in the 
tenure for a refund of his share of the amount 
advanced as zarpeshgi. 



A. Monet, Esq., c. b. 

Income Tax— Retention of Establishments 
under Act XII of IS71. 

No. 5. 

Cases having occurred in which the in- 
come tax establishments, sanctioned under 
Act XII of 1871, have been retained beyond 
the period for which they were sanctioned, 
all officers engnged in carrying out the provi- 
sions of Act VIII of 1872 are informed tliat 
no retention of the establishments, sanctioned 
under the latter Act, will be allowed, or 
excess salaries afterwards sanctioned, unless 
at least a month's previous notice has been 
given for the Board's approval. 



Attention called to paragraph 3 of Lt.- Governor's 
Rules under Act VIII of 1872. 

No. 6. 

The immediate attention of District Officers 
is drawn to paragraph 3 of the Rules issued by 
the Lieutenant-Governor of Bengal for the 
guidance of all officers enpa«red in carrying out 
the provisions of Act VIII of 1872. The 
month for which notice was to be given has 
now expired, or nearly expired, in every dis- 
trict, and the Statement No. 2 there called 
for should be at once sent up through the 
Commissioner. Commissioners should see 
that no delay is allowed to occur in their 
office, and that the Statements are forwarded 
to the Member in charge as soon as they 
are received by them. 
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AUGUST 1872. 



V. H. ScHALCH, Esq. 



Alterations in Board's Rules, p, 346. 
No. 1. 

The following alterations hav.e been made 
in Clause 1 Section VI, page 346, Board's 
Rules— 

Id the 4th and 5th lines, the words '* Ab- 
stracts (No. XXXII) of all Returns No. 
XXXI for " have been struck out, and the 
words *' a list of" substituted in their place. 

The words " with the first Return No. 
XXXI'' have nlso been added afier the last 
word in the last line of the rule. 



Scale of Maximum Charges for effecting 
Batwaras. 

No. 2. 

The attention of all Revenue Officers is 
specially requested to the followiug scale of 
maximum charges to be allowed in future for 
efifecting Batwaras — 

On 200 Acres, @ 36 Rs. per 100 Acres. 

From 200 to 300 „ „ 30 „ „ „ „ 

„ 300 „ 500 „ „ 18 „ „ „ „ 

In excess of 500 „ „ 10 „ „ „ „ 

The rates now laid down include cost of 
Amiu's establishment, stationery, and miscel- 
laneous expenses ; but in every case the Col- 
lector should, before recommending a Bat- 
wara establishment for sanction, make care- 
ful enquiries from the applicants in respect 
to the condition and position of the lands, 
and afler considering all the circumstances, 
especially in relation to the value of the 
estate and its Government revenue, propose 
the smallest establishment with which he 
thinks the work can be effectually performed. 
It will be the Commissioner's duty carefully 
to check and revise the Collector's applica- 
tions, and return them for further report 
when necessary. 



Alterations in Board's Rules, p, S4l. 
No. 3. 

The following alterations have been made 
in Clause 16 Section I, page 341, Board's 
Rules — 

After the words ''on account of" in line 
2, insert '' trust and attached estates, and". 

For the words " Court of Wards" in lines 
6| 7» sabstitute *' Commiseioner ". 



Alterations in Margin of Boards Rules, p. 194. 
No. 4. 

The following alterations should be made 
in the margin of Clause 7 Section IV, Chap- 
ter XII, page 194, of the Board's Rules — 

For Regulation X of 1793, Act II of 
1855, Act X of 1862, and Act XVIII of 
1865, substitute respectively Act rV(B. C.) 
of 1870, Act I of 1872, ActXVUI of 1869, 
and Act VII of 1870. 

Expunge Act X of 1859 and Act VI 
(B. C.) of 1862. 



Column for ^^ Road Cess*^ to be omitted when 
lands, the property of Government, is to be sold 
revenue-free. Ruling applies to Column for 
** Revenue assessed'^ 

No. 5. 

It has been noticed that the advertise- 
ments for the sale of the Government pro- 
prietary right of lands, which have recently 
appeared in the Government Gazette, contain 
a column blank for ** Road Cess." As this 
blank column is liable to misconstruction, 
the Member in charge requests that, when 
land, the property of Government, is to be 
sold reveuue-free, and the one per cent, 
road cess has therefore not been stipulated 
for, the column for " Road Cess" should be 
omitted. Tlie same ruling will apply to the 
column for " revenue assessed." 



A. Monet Esq., c.b. 



Laps doum Form for District Officers in report^ 
ing annually the Result of Inspection of the 
Stock of Oanja, 

No. 6. 

With reference to Clause 25 Section 
XVII, Chapter V, page 79 of the Board's 
Rules, District Officers are requested to 
observe in future the following form in 
reporting annually the result of inspection 
of the stock of Ganja in their respective 
districts. 

2. Add after the word ^' possible" in lino 
4 of Clause 25, page 79, Board's Rules, cited 
above, the words *' and the result reported 
to the Commissioner in Form 34A, Appen- 
dix A." 

3. The Member in charge has reason to 
believe that District Officers are not suffi- 
ciently careful to enquire into the condition 
of Ganja warehouses. Their attention is 
therefore drawn to Clause 20 Section XVII, 
Chapter V, page 78 of the Board's Rules, 
and they are requested to submit, as soon as 
pos^ble, a statement of the Ganja Mrarehooses 

9-c 
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in their respective districts. This statement 
should contain a description of each ware- 
house, and should show how it is constructed, 
and whether, in the opinion of the District 
Officer, Ganja stored in it is " secure against 
fraud or depredation." 




Pre»cribe$ Rule for the guidance of A»sem9g 
Officers with reference to the Assessment under 
Act VIII of 1872 of Persons having Incomes 
of Rs. 1,000, or more or less than Rs. 1,000. 

No. 7. 
To remove misapprehension, assessing 
officers are informed that if a person was 
assessed under Act XH of 1871 on an 
income of Rs. 1,000, or above Rs. 1,000, he 
must be assessed under Act VIII of 1872 
at th^ same rate. If he was assessed last 
year under Rs. 1,000, he must be assumed 
to be unassessable this year. If he was not 
assessed at all under last year's Act, he may 
be assessed this year according to an average 
of income for such period as the Collector 
may direct. 



V. H. ScHALCH, Esq. 

Erratum in C. O. No. 3 of July 1872- 

Erratum. 

For " Section VI," in Circular Order No. 
3 of July 1872, read " Section V." 



Rescinds cl. 2 s, IV Ch. XII of Rules at 
page 195. 

No. 8. 

Clause 12 Section IV Chapter XII at 
page 195 of the Board's Rules is hffl^by 
rescinded. 



V. H. ScHALCH, Esq., ksj> 
A. Monet, Esq., o.b. 



Issues revised Instructions^ in supersession of 
previous Rules regarding the submission, j-c, of 
supplementary Budget Estimates and extra Al' 
lotments. 

No. 9. 

Government has recently sanctioned cer- 
tain changes in the proceduie (o be adopted 
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in the submission and disposal of applications 
from local officers under the orders of the 
Board for extra budget allotments; and as 
there is reoson to believe that, owing to the 
meagrencss of the information supplied by 
Sections 5 and 6 of Chapter II, Board's Rules, 
the powers and duties of the several author- 
ities concerned, in relation to supplementary 
budget estimates and extra allotments, are not 
generally underHtood, the Board take the pre- 
sent opportunity of issuing revised instructions 
on the subject, in supersession of the Sections 
above alluded to. For those Sections the 
following will accordingly be substituted — 



** Section V. — Extra and Supplementary 
Budget Allotments. 

The budget estimates of local offices for 
any particular year being prepared and sub- 
mitted in the middle of the previous year, 
emergencies not unfrequently arise which 
have not, and could not have, been provided for. 
It may also happen that, through inadvertence 
or the non-receipt of the necessary informa- 
tion, duly sanctioned charges are omitted 
from a budget estimate. 

2. In the latter case the omission, if 
brought to light at a sufficiently early period, 
may be supplied by the submission of a sup- 
plementary estimate, to the preparation of 
which all the rules and conditions under which 
the regular budget is drawn up apply. Such 
supplementary estimates will usually be re- 
ceived by the Board up to the end of Novem- 
boF ; but local officers should, by carefully 
preparing within the prescribed time com- 
plete estimates of expected expenditure, pro- 
vide, as far as possible, against the necessity 
for the submission of supplementary estimates, 
as they cause trouble both in the Board's and 
the Accountnnt-Generars office. After the 
end of November, no such estimates can, in 
any case, be admitted. 

3. Should the necessity for making a dis- 
bursement during the year budgetted for 
come to light after the period wi^iu which 
a supplementary budget can be submitted, 
an extra budget allotment must be applied 
for in the form given below, together with 
the necessary application for departmental 
sanction. The same course should be adopted 
in all cases in which a disbursement, for 
which no budget provision has been madoi 



becomes necessary during the year then cur- 
rent — 



Ha 
Ha 



a 

2 

H»* 

s; 

••• 

Ha 

Q 



< 

s 


•pi3aaa 
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1 
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00 
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'pajinbai 
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1^ 





4. The report containing this double ap- 
plication must be submitted to the Commis- 
sioner, who will, if departmental sanction has 
been already accorded, or if he considers that 
it should be accorded, to the work on which 
the money is to be spent, forward the report 
to the office of the Board in the proper 
department with his remarks, and at the 
same time send a copy of the budget applica- 
tion only to the Accountant-General's office. 
This copy will be forwarded by the Account- 
ant-General to the Board, with information 
in regard to the head in the provincial 
budget under which funds are available to 
meet the required expenditure. With the 
Commissioner's and the Accountant- General'a 
reports before them, the Board will be able 
to form a judgment on the merits of the 
application, and will reject or forward it to 
Government as may seem proper. 

5. In all cases in which it may appear 
from the Accountant-Generars report that 
the expenditure can be defrayed from funds 
available under the same sub-head of the 
provincial budget, the Board's reference to 
Groverument will be for departmental sano* 



Digitized by 



Google 



20 



Revenue 



THE WEEKLY REPORTER. Circulars. [Vol. XVIIL 



tioQ only, the transfer of a charge from one 
detailed heading to another within a sub* 
head heing within their competence. Sliould 
it appear to he necessary to transfer a por- 
tion of a grant to a sub-head to which it 
does not properly belong, the orders of 
Government will be necessary for such trans- 
fer, as well as for departmental sanction to 
the work. 

6. These rules in no way supersede the 
necessity for submitting applications for de- 
partmental sanction to previously unsanction- 
ed works, provision to meet the cost of 
which exists in the budget of the office by 
which the expenditure is to be incurred." 

In Section II Clause 1, for the words 
** classes," "departments," "and sections," 
substitute " major heads," " minor heads," 
and "sub-heads," respectively. 



A. Mqnet, Esq., g.b. 



Further Rule added to Rules at page 121 regard- 
ing Deposit of Cash Securities in District 
Savings Banhs, 

No. 10. 

The following addition is made to Clause 
10 Section V, Chapter VI, at page 121 of 
the Board's Rules : — 

Cash securities are to he placed in deposit 
in District Savings Banks, provided ihe 
maximum amount of security of an officer 
does not exceed Bs. five hundred. 



Explains Oovemmenfs Rules of April 1872 rc- 
garding the Assessment of Persons under Act 
F/// 0/1872. 

No. 11. 

Ant person assessed under Act VIII of 
1872, whether he was assessed under Act XII 
of 1871 or not, is liable, on appeal, to have 
the assessment increased under Sections 31 
and 32 of the Act. The last sentence of 
paragraph 16 of the Supreme Governmeni's 
rules of 19th April 1872 refers to the original 
assessment only. 



Draws attention to High Court C, O, of 2Sih 
June 1872 regarding the Paper to be used for 
adhesive Stamps under the Court Fees* Act 

No. 12. 

The attention of District Officers is drawn 
to the Circular Order No. 22, dated 28Lh 
Jane 1872, of the High Court, Fort 
Williami published at page 67 of the Cal- 



cutta Gazette, dated 24th ultimo, ref^ardiog 
the paper to be used for adhesive stamps 
under (the Court Fees) Act VII of 1870. 

2. It will be seen that paragraph 2 of the 
above Circular Order auihoritaiively decides 
the size and price of the patter required to be 
used; but as tbe Superintendent of Stationery 
has reported that the description of the paper 
in his stock is double the size required by 
the High Court order, the Member in charge 
has ruled that the paper should be cut to the 
size required at the different Treasuries instead 
of at the Stationery office. Accordingly the 
Superintendent has been instructed to send 
out whole sheets of the paper, and informed 
that the price of each half sheet at the 
Treasury before issue will be one pice« 
Local Officers, at their discretion, may either 
cut the paper themselves or let the vendors 
do so. 

3. District Officers are requested to take 
the sume kind of care of the paper now uudet 
notice as they do of stamped paper. 



Issues Instructions for the Preparation of Returns 
Nos. 23il, 23 fi, and ^ZC under Act VIII 
of 1872. 

No. 13, 

To prevent delay in the submission to Grov- 
erninent of the Board's Returns under Act 
VIII of 1872, for the half-year ending 30th 
September 1872, the following instructions 
are issued for the guidance of officers 
concerned in the preparation of Returns 
Nos. 23A, 23B, and 23C. 

2. Return No, 23 ^.—Columns 2 and 3 
of this Return should agree class by class 
with columns 6 and 7 of Return No. VI-A 
for September 1872. Column 4 should show 
half the amount shown in column 3, and 
should tally with column 8 of Return No. 
VI-A. Column 5 of this Return and column 
9 of Return No. VI-A should tally. Column 
7 should tally with column 13 of Return No. 
VI-A. ThiH column will include all payments 
made whether on account of 1 st or 2nd instal- 
ment. Column 8. — The actual- balance out- 
standing should be shown in this column. In 
the column of remarks should be entered, 
opposite each class, the amount paid volim- 
tarily on account of the 2nd instulment. 

3. Return 23 B, — The instructions for 
the preparation of Rt^turn 23A should be 
foUowed in the preparation of this Retnmi 
which should be prepared fix>m Register No* 
I-A. 
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4. Return 23 C— Column 2 should aliow 
the uumber of servants of Companies, &o., 
w1k> hav# paid up to the date of the submis- 
sion of the Return, and column 3 should 
show the amount paid by them. Government 
officials should not be shown in this Return. 

6. Fractions of an anua should not be 
shown in uny of these Returns. 

6. If the last two Returns are blank, the 
ftict should be reported at the time Returns 
No3. VI-A and 23A are submitted, whicli 
should not be later than the 18th October 
1872. Otherwise they should be submitted 
on the same date. 



SEPTEMBER 1872. 



V. H. ScHALCH, Esq. 



Erratum in C. O. No. 1 of April 1872, line 5. 

Erratum. 
In Circular Order No. J of April 1872, 
line 5, expunge the words ^* number and," 
and insert "receipt of" after " date of." 



VVtih reference to Oovemmeni Resolution of \2(h 
Jul§ 1872 calls on Officers to submit in good 
time budget demands for E^Lpenditure for Im- 
provement of Government Estates. 

No. 1. 

It has been ruled* by the Government of 

♦ Resolution No. 1100, India, Financial De- 

doted U.el2tU July 1872. p„t„eut, that in fu- 

ture the expenditure to be incurred on ac- 
count of considerable undertakings for the 
improvement of Government estates must be 
budgetted for like any other works. 

2. Under instruction from Government, 
the Member in charge requests, therefore, that 
local officers will " send up budget demands 



for such works for the ensuing year in good 
time, after cousuUing Public Works Depart- 
ment officers and procuring necessary details. 
Spoh expenditure will be imperial, and will 
be kept apart from provincial estimates.'' 

3. It is presumed that in most districts 
the budgets for 1873-74 will have been sub- 
mitted before the receipt of these orders, but 
charges to be admitted under the Govern- 
ment Resolution above alluded to may be 
included in supplementary budgets, which are 
now receivable up to the end of November 
next. 



Cancels s, 9 



ch. VIII, page 154 of Settlement 
Rules. 



No. 2. 

With reference to para. 1 of the revised 
settlement iHiles, wliich have been circulated 
witli or«Jers No. 419 B., dated 24th July 
1872, Section IX Chapter VIII, page 154 
of Che Board*B Rules, is hereby cancelled. 



Correction in cl. 6 ch. lis. X^page SI of Rules. 

No. 3. 

In Clause 5 Chapter II Section X at 
page 31 of the Board's Rules, for the words 
^'at ilie commencement" in line 2, substitute 
the words " on the last day." 



Addition to cl. SB, page 284 of Rules,^^reicarding 
possession of island, whether channel be ford* 
able or not throughout year, being merely 
temporary. 

No. 4. 

Thb following is added as clause 8 B at 
page 284, Board's Rules — 

'' Possession assumed under the last pre- 

'< ceding rule should be merely temporary 

** uulil ii has been ascertained whether or 
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'* not the channel ronnd the island is fordable 
** throughout the year. If the channel be 
<< found to be not bo fordable, the land should 
" be considered the property of Government 
'< and should be settled." 



A. Monet, Esq., c.b. 



Lays down Form of Explanations to he submitted 
atihe close of each Year regarding the Increase 
or Decrease in the Sales of each description of 
Stamps, 

No. 5. 

In recently submitting to Grovernment the 
Administration Report on the Stamp Depart- 
ment for the official year 1871-72, the Mem- 
ber in charge found it necessary to record 
the following remarks— 

"Notwithstanding the special instructions 
" issued by the Board to District Officers in 
" Circular Order No. 8 of September 1869, 
" the explanations regarding the fluctuations in 
" the revenue furnished to the Superintend- 
"ent of Stamps by local officers have gene- 
" rally been found very insufficient, so much so 
" that the Superintendent reported his in- 
•« ability to supply for the Annual Report the 
" reasons of increase and decrease in the 
" respective districts. More stringent orders 
" will now be issued to District Officers to 
" furnish their explanations at the close of 
" each year in a form to be specially pre- 
" scribed by the Board, and to submit copies of 
" those explanations to the Board." 

2, It was apparent, in most instances, upon 
reference to the original returns rendered to 
the Superintendent of Stamps, that the ex- 
planations offered by Treasury Officers had 
been sent on without any examination or 
revision such as ought to have been made 



by the District Officers in view of the means 
at their disposal of ascertaining full parti- 
culars of all causes of fluctuation in the 
stamp revenue in their respective districts, 
which Government expect to be properly 
and fully explained. 

3. District Officers are now specially re- 
quested, in continuation of para. 2 of Cir- 
cular Order No. 8 of September 1869, to 
give their careful attention to the submission 
of intelligent and complete explanations in 
the monthly returns sent to the Superintend- 
ent of Stamps, regarding any increase or 
decrease in the sales of each description of 
stamp. To secure uniformity, the Member 
in charge desires that the explanations at 
the close of each year be submitted in the 
undernoted form— 



Description of Stamp. 


Amount ok 


Brief Ex- 
planation 
of Cause. 


Increase. 


Decrease. 


Adhesive, including Re- 
ceipt, Revenue, Share 
Transfer, Foreign BiU, 
and Customs Stamps. 

Hoondie or Bills of Ex- 
change, including Bills 
of Lading Stamps. 

Judicial, including bi- 
color and adhesive, 
" Court Fees" Stamps. 

Non-judicial, including 
bi -color non-Judicial, 
Customs and Salt Bond, 
Waste Land Deed, and 
Sulphur and Arms 
License Stamps. 


Rs. 


Ra. 





One copy should be sent direct to the 
Superintendent of Stamps, and another to 
this office, to which a quarterly Return, in 
the same form, should also be submitted 
through the Commissioner. No copy of the 
" quarterly" Return is required for the Su- 
perintendent of Stamps, to whom monthly 
returns are furnished. 
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Errata in Circular Order a No$, 10 and \l of 
August 1872. 

Errata.. 

Above Circular Order No. 10 of August 
1872, arfrf"V. H. Schalch, Esq./' and be- 
fore "A. Monet, Esq., c.b.," and above 
Circular Order No. II, enter " A. Money, 
Esq., C.B." 



V. H. SoHALCH, Esq. 

Expunges Return No. XIII from List of 
Returns. 

No. 6. 

As all settlements now require the sanction 
of the Board of Revenue, Return No. XIII 
is no longer necessary, and should be ex- 
punged from the "List of Returns" at pat^e 
262 of the Board's Rules. ° 



Alterations in para. 18, Section /, page 341, 
Board^s Rules. 

No. 7. 

In the first line of para. 18, Section I, 
page 341, Board's Rules, substitute the words 
"monthly accounts current" for the words 
" monthly bills," and expunge the last Clause 
in the para, beginning, "and an account 
current, &c." 



A. Monet, Esq., o.b. 



Addition in Circular Order No. 7 of 
August last. 

No. 8. 

After the words " this yenr" in line 7 of 
Circular Order No. 7 of August last, insert 
the words " upon his income during the year 
** ending 31st March 1872 {vide column 4 of 
" Form C prescribed in Financial Resolution 
"No. 2887 of 19th April 1872), provided 
'* that, in the case of a person first becoming 
" chargeable under this part within the year 
** of assessment, or within the year next 
** before such year, he may be assessed." 



Substitutes new form of Certificate in Chapter 
XXI^ Section 11^ Clause 5, of Board's Rules. 

No. 9. 

For the present form of certificate in Chap« 
ter XXI, Section II, Clause 5, pages 304 



and 305 of the Board's RuieSy substitute the 
following : — 

I do hereby certify that I have personally 

* Note.— Here enter Counted the stamps in 

the amount in words and store at the Suddtr 

^«"^- or Head Quarters 

Station of the District, on the 

f the actual value of which 
is Rupees* , and that the Rules 

prescribed in Chapter XXI of the Rules of 
the Board of Revenue are duly observed in 
the District. 

I also hold similar certificates as to the 
stamps at all sub-divisions in the district 
havinj; been counted by the officers con- 
cerned on the dates as per margin, the actual 
value of which is Rupees* 

I further certify that I have compared the 
balance as shown by this account with the 
balance shown in the memorandum at foot 
of the Monthly Cash Account of this office 
for and that they agree. (Where 

they do not agree, substitute, " and that they 
disagree to the extent of . I am 

enquiring into the cause of this difference.") 

N. B. — In districts where there are no 
sub-divisions, the words in italics in para. 
1, and the whole of para. 2, of the above 
form of certificate are to be omitted. 



Circulates Oovemment Ruling sanctioning refund 
of Stamp Duty when estimate of the assets of 
€m estate exceeds duty which has been paid under 
Court Fees' Act. 

No. 10. 

In continuation of Circular Order No. 11 
of April 1872, the following orders of the 
G«)vernment of India, Financial Department, 
No. 2025, dated Sitoln, the 15th August 1872, 
adilressed to the Chief Secretary to the 
Government of Bombay, are published for 
genet ai informutiou : — 

I am directed to acknowledge the receipt 
of your letter No. 3099— -21AR, dated 1st 
July 1872. 

2. It appears that the Government of 
Bombay has sanctioned the refund of the 
excess stamp duty paid on Letters of Adminis- 
tration of an estate the assets of which were 
.subsequently proved to be less than what 
they had been estimated to be at the time 
duty was paid; and it is suggested that as 
the Court Fees' Act, 1870, does not authorize 
the grant of refunds of stamp duty under 
such circumstances, provision might be made 
by law to meet similar cases in future. 
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3. In reply, I am to say that the Gover- 
nor-General in Council coufirms the sanciiou 
iiccorded hy the Local Grovernmeut to the 
refand of ihe excesB duty paid, but that His 
Excellency in Council does not cousider it 
expedient to legislate on this point at present. 
Tlie suggestion of the Bombay Government 
will, however, be borne in mind whenever 
the law is revised. 

4, In the meantime, the Local Govern- 
ments may sanction refunds of stamp duty 
when the estimate of the assets of an estate 
is shown to have exceeded tiie amount on 
which the Act says that duly shall be paid, 
viz.y the actual value of the property in re- 
spect of which the Letteis of Administration 
are granted. 

"Expunges item for " Dvtcount on Sale of Court 
Fees' Stamps" in Budget Estimates for 
1873-74. 

No. n. 

District Officers are informed that the 
figures entered in their Budget Estimates for 
1873-74, now coming in, on account of "dis- 
count on sale of Court Fees* Stamps " in that 
pear^ will all be expunged before transmission 
of the Estimates from this office to the Ac- 
countnnt-General of Bengal ; as, with refer- 
ence to para. 6 of the Rules printed with 
the Board's Circular Order No. 8 of June 
last, no discount on the sale of Court Fees' 
Stamps will be payable when those Rules 
come into efiect. 



OCTOBER 1872. 



V. H. ScHALCH, Esq. 



Addition to Clause 18, Section I, page 35 
of Rules. 

No. 1. 

The following addition is made toClause 18, 
Section I, page 35 of the Board's Rules— 

" The Government Pleader should furnish 
every pleader appointed under this rule with 
a vakalutnamah." 



Circulates Oovemment Orders regarding Officers 
under Court of Wards not being Government 
Servants, Sfc, 

No. 2. 

Thb following orders are published for 
commanicatioQ to establishmenta employed 
under the Court of Wards — 



^^ The Lieu ten ant-Govern or has been pleased 
to decide that officers under the Court of 
Wards are not to be consideied as Govern- 
ment servants, unless they are Government 
officers lent to Wards Estates. 

" His Honor, however, observes that in 
fit cases men, who have long and well served 
Courts of Wards, may be admitted to the 
examination of candidates for Civil appoint- 
ments by special permission, under Clause 
(e). Rule 3 of the Native Civil Service Exa- 
mination Rules." 



Circulates Oovemment Instructions regarding 
counterfeit Coins, 

No. 3. 

With reference to Clause 1 b. Chapter ll, 
Section Xll, at page 32 of the Board's Rules, 
the attention of Treasury Officers is drawn 
to the accompanying Circular No. 2068, 
dated the 28th August last, issued by the 
Government of India, in the Financial De- 
partment. The instructions therein contained 
should be carefully attended to. 

CIRCULAR No. 2068. 

Government of India, Financial 
Department, 

Mint and Currency. 
To the Secretary to the Govt. 

OP Bengal. 

Simla, the 2Sth August 1872. 
Sir, 

In forvrarding to you a copy of the papers 

noted in the margin. 

Letter from the Mint ▼ a:^ *^a * ^ 

Master, Calcutta, No. 458, ^ ^^ directed to re- 
dated the 19th July, and quest that, with the 
its encloaures. permission of His 

Honor the Lieutenant-Governor, yon will be 
good enough to arrange for counterfeit coins 
being sent to the Calcutta Mint whenever 
it can be done with the consent of the ten- 
derers. 

I have, &c., 

(Sd.) D. Barbour, 

Off'g. Under- Secy, to the Govt, of India. 



Substitutes new Rule for second Clause, Rule 16, 
Section /, regarding the Annual Budget 

No. 4. 

The following has been substituted for the 
second Clause of Rule 16| Section I, page 
341, Board's Rules :— 
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An annual Budget, in the Ibrm of Table 
VI, Return No. 31, headings II to. XVI, 
based on the actual expenditure of previous 
years, with a separate Statement of Wnjs 
and Means in the form prescribed below, 
will be prepared and submitted for the sanc- 
tion of the Commissioner*— 

Statement of Wa^s and Means to 
accompany Budgets, 

Estimated balance in hand on 1st 

April 18 . 
Add Estimated Beceipts as in 

Budget. 
Deduct Estimated Expenditure as in 

Budget. 
4. Probable Balance on Ist April 18 • 

Items entered in this Budget will belong 
to one of these three classes. 



1. 
2. 
3. 



A. Monet, Esq., C.B. 



States the Changes which Juxve been made m the 
selling Price ofabharry Opium from IstJanU' 
ary 1873. 

No. 5. 

Thb following changes have been made, 
under the sanction of Government, in the 
selling price of abkarry opium, with effect 
from the let of January 1873 — 

Selling Price 
per Seer, 

Division, District. Present, Sanctioned, 





Rs. 


Rs. 


1. Orissa ... Balaaore ... 22 


25 


2. Burdwain ..."J 






lSiii7/...[^*^«*^ 


. 22 


24 


6, Chittagong } 






6. Orissa ... Cuttackand 






Pooree 






l:^^ ;;;} All districts' 


. 22 


23 


9. Gooch Behar Julpigoree J 






lO. Bhaugulpore Pumeah ... 20 


22 


2. The selling price in the remaining 


districts 


will rem^n as at present. 







Cautions.-— Officers to he careful of adhesive 
Court Fees Stamps, 

No. 6. 

In a case recently reported to the Member 
m charge, a large number of Adhesive Court 
Fees Stamps are said to have been rendered 
quite unfit for use through careless exposure 



to damp; the sheets of Stamps becoming 
firmly fixed together by the gum on the back. 
2. To prevent similar loss in future, all 
District Officers are enjoined to take exti'a 
precautions to preserve the Adhesive Stamps 
supplied to them from damp. The present 
stocks should be carefully examined, and 
dried when necessaiy, and the place where 
they are stored should be always kept pro« 
perly dry. Tiie sheets also, as fkr as pes* 
sible, should be kept face to face, and nevar 
back to back. 



Prohibits re-emploifment of a late Income-tax . 
Clerk. 

No. 7. 

GuNGA Narain BANERjEE,late income-j 
tax clerk at' Jebauabad, in the district of 
Hooghly, has absconded to avoid his trial 
under a charge of fraud, and general notice 
is therefore given that he may not bo else- 
where re-emplojed in any capacity under 
Govemmeut. 



Directs Sub-Divisional 
Excise in accordance u 
cited. 

- No. 



icers to manage the 
Oovsmment Orders 



8. 



AoBBBABLT to the orders of Government^ 
the Member in charge directs that, iu all dis^ 
tricts where the Sub-Divisional system has 
been introduced, the Officers in charge of 
Sub- Divisions shall, in future, manage the 
Excise within their jurisdiction in accord" 
ance with the following instructions embo^ 
died in para. 5 of Board's letter to Govern- 
ment, No. 39 of 27th January 1863, a copy 
of which was circulated with Board's Circu*- 
lar No. 13, dated 16th March 1863. 

2. Tlie system here prescribed is already 
followed in some districts ; as regards other 
districts where it will now be introduced, 
the Commissioners concerned are requested 
to report to this office the date froQi which 
it comes into effect 

"I would make the Darogahs and their 
"establishments subordinate to the Sub-Divi- 
"sional Officer, who should be as strictly 
"responsible for the administration of tliis 
"portion of the duties of bis Sub-Division 
"as for every other. But I would not mul- 
"tiply work aud burden the Sub-Divisional 
"Establishment by making the Sub-Divi- 
" sional Officer's records distinct from the Ab- 
" karry Darogah's. The Darogah should not 
"send up to die Sub-Divisional Officer state- 
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^'ments and reports to be recorded there, 
*'and a copy made for transmission to the 
''Sudder Office. The Abkarry Darogah's 
"office and records should be the office 
*• and records of the Sub-Divisional Officer, 
" Applications, reports, and orders should 
"pass between the Sub-Divisional Officer 
*' and the Abkarrj Darognh just as they do 
" between the Sub-Divisionnl Officer and his 
" Sheristadar or Nazir. Statements drawn 
" up by the Abkarry Dnrogah should be ex- 
<* amined, corrected, pnssed, and submitted to 
"the Sudder Office by the Sub-Divisional 
"Officer just as if they had been drawn up 
"by his Sheristadar, aud the record of all 
" this should be in the Abkarry Cutcherry 
" only. This plnu would obviate any com- 
" plaints of additional work thrown on the 
" Sub- Divisional Establishment. 

"The Deputy Collector at the Sudder Sta- 
" tion in charge of the Abkarry Department 
" and Income-tax, should receive all returns 
"and statements direct from the Sub-Divi- 
*' sional Office ; they should be compiled aud 
*' Bggt^Ated in his office, and he should be res- 
" ponsible for pointing out to the Collector any 
"irregularity, slackness, or objectional prac- 
" tice in the Sub-Divisions : he would be the 
" Officer whom the Collector should consult 
" in all general questions affecting the whole 
" District. But the Sudder Deputy Collec- 
" tor's authority to issue instructions direct 
" to the Sub-Divisional Officers should be con- 
" fined to matters connected with the draw- 
" ing up of Statements. He should also have 
" the power of calling for information on ani/ 
" point, as he would be answerable for the 
" consistent working of details all over the 
" District. All general arrangements which 
" the Sudder Station Deputy Collector might 
" resolve to introduce would, if approved, 
** be communicated to Sub-Divisional Officers 
" through the Collector." 



fers of ministerial officers haying been discon- 
tinued. 



NOVEMBER 1872. 



V. H. ScHALCH, Esq. 



Cancels Clause 16 Section 3 of Rules regarding 
periodical iransfer of Ministerial Officers. 

No.l. 

Clause 16 Section 3, psge 175 of the 
Board's Bulest is cancelled, periodical trans- 



Alterations in Clause 12, page 42 of Board's 
Rules. 

No. 2. 

The following alterations should be made 
in Clause 12, page 42 of the Board's Rules — 

After the word " Grovemment," in line 
2, add "or to the Court of Wards'* ; for the 
words " the Grovemment," in line 6, substitute 
"such**; after the word "Government," in 
line 16, add " or the Court of Wards "; and 
ufter the word " Statement," in the 20th line, 
add " in two ports, one including Grovemment, 
und one Wards' cases." 



Requires insertion in Return No. XX of dates on 
which Fines under Act XX of 1848 are levied. 

No. 3. 

The Member in charge has notic^'d that 
the dates on which fines under Act XX of 
1848 are levied are frequently omitted from 
Return No. XX, column 10. District Offi- 
cers are requested to be careful to avoid 
such omissious in future. 



A. Monet, Esq., C.B. 



Issues instructions regarding A ssessment of Income' 
tax under Act VIII of 1872. 

No. 4. 

Under the orders of Government, the fol- 
lowing instructions are issued for the guid- 
ance of officers engaged in assessments of 
income-tax under Act VIII of 1872: — 

In calculating the net profits of Joint 
Stock Companies under Section 10 of the 
Indian Income-tax Act, VIII of 1872, an 
abatement maybe allowed on account of 
taxes, local rates, and cesses paid by such 
Companies. 

No abatement, however, should be allowed 
on account of any income-tax jireviously 
paid by any such Companies. 
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y. H. ScHALCH, Esq. 



Addition to Circular Order No. 1 of November 
1872. 

No. 5. 

In Circular Order No. 1 of November 
1872, after the words "Act XXVH of 
" 1860," in the sixth line, insert the words 
" limited to such portions of the property 
" of the estate as consists of the GoTern- 
"ment Securities which it is proposed to 
"seU." 



How Column 18, Table I of Return No, XVI, 
should be filled up. 

No. 6. 

As there appears to be some misconception 
in respect to the mode of filling up column 18, 
Table I of Return No. XVI, District Offi- 
cers are hereby informed that that column 
should show arrears that may remain unpaid 
aAer an estate is exempted from sale, and 
such arrears only. Arrears remaining 
nnpaid on the last day of payment, but paid 
before exemption, should not be entered. 



Substitutes new Clauses for Clause la — Ic and 
le — 1^ Section XII Chapter II of Rules re- 
garding Coinage, 

No. 7. 

The following orders, issued by Govern- 
ment, are substituted for Clauses la, lb, Ic, 
le, If, and Ig, Section XII, Chapter II, at 
page 32 of the Board's Rules : — 

J a. When any silver coin, purporting to 
be coined and issued under the authority of 
the Government of India, is tendered to 
any of the officers authorized by this notifi- 
cation to act under Section 16 of the Indian 
Coinage Act, 1870, who has reason to 
believe it to be counterfeit, or to have beeu 
reduced in weight otherwise than by reason- 
able wearing, he must cut and break such 
coin, and, un<ier Section 16 of the said Act, 
return the pieces to tiie person tendering 
tlie coin. 



lb. When any rupee or hal£*rupee, por« 
porting to be coined and issued under the 
authority of the Government of India, is 
teodered to any suck officer, who has reason 
to belifve it to have lost by reasonable wear- 
ing more than two per cent, in weight, he 
must cut or break such coin, and at the 
option of the person tendering the coin, 
return to him the pieces, or retain them 
and pay to him their value at the rate of 
one rupee for one hundred and eighty grains 
Troy weight. 

Ic. A qnnrter-rupee, or an eighth of a 
rupee, tendered to such an officer, must 
under Section 13 of the Act be accepted as 
legal tender for a fraction of a rupee, even 
though it have lost by reasonable wearing 
more than two per cent, in v^ight. 

Id. If by reason of the obliteration of 
the device upon it, or for any other cause, 
any quarter-rupee, or eighth of a rupee, that 
shall come into the possession of such an 
officer shall appear to him to be unfit for 
further circulation, it is not to be cut or 
broken, but must, whatever be its weight, 
be withdrawn from circulation and dealt 
with in the manner prescribed in Clause le. 
But quarter -rupees and eighths of a rupee 
are not to be withdrawn ^om circulation if 
they appear to be otherwise fit to circulate, 
only bcKsause they have lost by reasonable 
wearing more than two per cent, in weight. 

le. The pieces of coin cut or broken and 
paid for under clause 1^, and the coin with- 
drawn from circulation under clause Id, must 
be sent by the first convenient opportunity 
to the Master of the Mint at Calcutta. 
Meanwhile, the actual sum paid for the cut 
or broken pieces, and the nominal value of 
the coin withdrawn, must be entered in the 
statenient of the cash balance of the officer 
wiio has received them, as " uncurrent coin." 
Upon their receipt at the Mint, the Master 
of the Mint will give credit for them at the 
same values, and any loss incurred in their 
recoinage will be a charge of the Mint. 



Additions to Clause 4, page 179, Board's Rules, 

No. 8. 

Aftbr the words " real property," in the 
last line but one of Clause 4, page 197, 
Board's Rules, insert — ''and should take 
31— c 
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immediate possession of such property on 
the part of Government" At the end of 
the snme clause, add — ^* Should the Col* 
lector's action be opposed by any person actu- 
ally in possession, he must desist from occu- 
pyi"g the property, and report the circum- 
sttinces with bis opinion in regard to the pro* 
priety of instituting a suit for the establish- 
ment of the right of Government." 



Addition to Clause 5 Section 2 Chapter XXVI, 
page 352, Boardte Rules, 

No. 9. 

Apter the words " issue of the notice," 
Clause 5, Section 2, Chapter XXVI, 
poge 352, Bonrd*s Rules, insert the words 
**iu the Government Gazette*' 



How searching Fees are to be credited in future. 

No. 10. 

As under Financial Resolution No. 669, 
dated 29th June last, searching fees are 
no longer credited to imperial revenue, Dis- 
trict Officers are requested to exclude them 
from Table V, heading F of Return No. X, 
ond from the Land Revenue Registers and 
Cash Accounts, and to credit them in future 
as miscellaneous receipts in the Provincial 
Service Day Book. 



How Trees, Houses, Sfc, standing on land required 
for public purposes are to be valued. 

No. 11. 

As under Section 3, Act X of 1870, trees, 
houses, and other immoveable things standing 
on land under ocquisition for public purposes, 
are included in the definition of the word 
**land," the value of such things should 
always be included in the Collector's estimate 
of the market value of the laud, and the 
additional compensation under Section 42 of 
the Act should be paid on the lump sum. 
When a case is referred to the Civil Court 
for adjudication, the Collector should, if 
necessary, move the Court to adopt the form 
of valuation above specified. 



Areas in Columns 2 to 5, Part J A'l of Return 
No. 413 to be given in Acres and Square 
Miles. 

No. 12. 

The areas in columns 2 to 5 of Part I 
A-1 of Return No. 41 B., should be given 
in acres as well as square miles. 



A. Monet, Esq., c.b. 



Court Fees Labels to be cancelled at the time the^ 
are affixed. 

No. 13. 

A QUESTION having been submitted as to 
the time when the labels used to denote the 
Court fees on such documents as copies, 
certificates, &c., which are in the firsc 
instance issued by a Court or Collectorate 
office, should be cancelled,—!, e., whether 
they should be cancelled by the Courts at 
the time of issuing the documents, or at the 
time of filing the same, — it has been ruled 
by the Government of India, in the Finan- 
cial Department, that the Courts and officers 
are to cause the labels affixed to documents 
issued by them and liable to a fee under the 
Act to be cancelled at the time that they 
are affixed. 

The foregoing ruling is published for 
the information and guidance of Divisional 
and District Officers, who are requested to 
see that the orders of Government are inva- 
riably carried out. 



As a temporary measure, allows a Discount of one 
anna per rupee to Stamp-vendors for sale of 
Court Fees adhesive Stamps. 

No. 14. 

With advertence to Circular Order No. 12 
of August last. District Officers are informed 
that Government has sanctioned, as a tempo- 
rary measure, the payment of discount of one 
anna per rupee to stamp-vendors for the 
sole of the paper now to be used for the 
Court Fees Adhesive Stamps. In letting 
vendors of stamp paper know this, it should 
also be explained to them that when the 
new rules for the sale of Court Fees' Labels 
through salaried vendors come into force, 
all unsold paper then in their hands will be 
taken back at the price paid for it to the 
Collector, 
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ThB Hon'bLB V. H. SCHALCH. 



Prescribes form of re'Conveyance of grants of 
waste land {to be added as Form L at page 365 
of Boards Rules.) 

No. 1. 

The following Form of re-conveynnce of 
grants of waste land is added as Fonii L at 
page 365 of the BoArd's Rules, and is to be 
used when grants hypothecated for redemption 
or purchase-mouey remaining unpaid are 
fuUy redeemed — 

This Indenture made the day of 
1872 between the witiiin-named Secretary of 
State for India in Council of the one part, 
and the within-named 

of the other part, wiinesseth tliat, in con- 
sideration of the sum of Rs. to tiie 
said Secretaiy of State for India in Council 
paid by the said 

on or hefore the execution of these presents 
in full satisfaction of all priucipnl moneys and 
interest secured by the Indenture secondly 
within written aud the receipt whereof the 
said Secretary of State fnr India in Council 
doth hereby acknowledge aud therefrom 
acquit and release the ^aid 
and kis heirs, i*epreseutatives, and assigns. 

The said Secretary of State for India in 
Council doth in virtue of all powers and 
authorities enabling liim in that behalf, and 
so far as he lawfully can or may by these 
presents grnnt aud convey unto the said 

his heirs, representatives, aud assigns 
all and singular the binds and premises com- 
prised in and granted, or otiierwise assured 
by the said Indenture secondly within written 
or expressed so to be, to have, and to hold 
the lands and premises hereby granted or 
expressed, so to be unto aud to the use of 
the said his heirs, 

representatives, and assigns freed and ab- 
solutely discharged from all principal moneys 
aud interest secured or intended to be secured 
by the said Indenture secondly within written 
•and all claims and demands on account thereof, 
and the said Secretaiy of State for India in 
Council doth hereby for himself and his suc- 
cessors covenant with the said 
bis heirs, rcpicbcutulivcs, aud assigus that he, 



the said Secretary of State for India in Coun- 
cil, hath not at any time done or executed, or 
knowingly suffered, or been party or privy to 
any act, deed, or thing, whereby the lands and 
premises hereby granted and conveyed or 
expressed so to be, or any of them, or any 
part thereof, are, is, can, or may be impeached, 
charged, or incumbered in title, estate, or 
otherwise howsoever. In witness whereof 
the said parties to these presents have here- 
unto set their hands and seals the day and 
year first above written. 

Signed, sealed, and delivered n 
for and on behalf of the Se- J 
cretury of State for India in I 
Council, by , /• 

\>j order of the Lieutenant- V 
Governor of Bengal, in the pre- J 
sence of 



Draws attention to Financial Department Noti* 
fcation exempting from stamp duty unauthen^ 
ticated copies of settlement records furnished 
to landholders and cultivators. 

No. 2. 

The attention of all OflScers in the Re- 
venue Depanment is invited to the Noii- 
ficMtion of the Government of India, in the 
Finaucial Department, No. 1906, published 
in the Gazette of India^ under dace the 9tli 
August lust, page 764, exempting from 
stamp duty unanthenticaled copies ot settle- 
ment records furnished to landholders aud 
cultivators. 



Suspends until further orders the submission of 
Return No, XII regarding settlements; directs 
that Board's orders be cited in cols. 4 and 5, 
Table II of Return No. X, ^c. 

No. 3. 

As the power of confirming settlemetifs 
has been withdrawn from the local ofiicevs, 
and as all settlements and re-settlements are 
now reported to the Board for confirmation, 
the submission of Returu No. XII to this 
ofifice is hereby suspended until further 
orders. 

In cases in which entries in columns 4 and 
5, Table II of Return No. X, appear in 
coLsequeucc of scitkmenta which have been 

32— c 



Digitized by 



Google 



30 



Revenue 



THE WEEKLY REPORTER. Circulars. [Vol. XVIII. 



sanctioned by the Board, the nnmber and date 
of the Board's orders should be cited in 
explanation of those entries. When such 
entries nre due to new settlements made in 
anticipation of sanction, as directed in pnra. 9 
of the Settlement Rules, communicated with 
the Board's endorsement No. 419B of 24th 
Jul J Inst, the fact should be stated ; when to 
any other cause, the circumstances should be 
fully explained. 



Adds further paragraph to Instructions for the 
acquisition of land for public purposes. 

No. 4. 

The following is added as para. 29A of 
the Instructions for the acquisition of land 
for public purposes: — 

"As soon as an award hns become final, 
the Collector should give effect to imy abnte- 
ment of revenue which may have been 
determined on in connection with it, whether 
any delay does or does not occur in ilie pay- 
ment to the parties concerned of that portion 
of the compensation awarded which is pay- 
able in cash." 



Addition to paragraph 16 of the Instructions 
under Act X of 1870. 

No. 5. 

The following has been interpolated after 
the word " law" in line 6 of paraorraph 16 of 
the Instructions under Act X of 1870 :— 

" Should the land to be occupied, or any 
"portion of it, belong to, or be in the posses- 
"sion of, Government, the personal notice 
" required by the Inw should be served on 
" the chief local representative of the depart- 
" ment interested." 



Draws attention tOj and modifies, clause 9 A, 
page 357, Board's Rules^ reserving right of 
Oooemment to demand a royalty from mines 
on land sold, 

No. 6. 

A CASE having recently occurred in which 
a tract of waste land was sold, without 
reservation of the right of Government to 
demand a royalty on any mineral products 
which might be found on it, whereby actual 



los may accrue to the State, the attention of 
local officers is called to Clause 9A, page 357, 
Board's Rules, which is hereby modified as 
follows : — 

For the words, in Rnes 3 and 4, "that 
" which the State may be able to claim in the 
"way of royalty from mines discovered on 
" land which is private property," substitute 
" that of the demand of the State to a royalty 
" from any mines on the land so sold." 



The Hon'ble V. H. Schalch and A. 
Monet, Esq., C. B. 



Amount to he refunded from each deposit num» 
ber, Sfc, to he stated in all future applications 
for refund of deposits of more than 3 years* 
standing* 

No. 7. 

District Officers are requested to state, in 
all future applications for the refund of 
deposits of more than three years' standing, 
the amount that is to be refunded from each 
deposit number, and also the amount or 
balance of the deposit as per Registers. 



A. Monet Esq., C. B. 



Warns Officers to guard against the forgery of 
adhesive Court Fees* Stamps, 

No. 8. 

Certain attempts to forge the adhesive 
Stamps Imely issued for the purpose of 
denoting Court fees have been recently 
brought to light, and the Member in charge 
now calls tlie earnest attention of all Dis* 
trict Officers to the risk of fraud arising from 
the greater facility with which such Stumps 
can be forged, in comparison with impres^^ed 
Stamps. 

Large quantities of these adhesive Stamps 
are daily presented in payment of process 
fees, and very seldom come under the nctaal 
observation of the head of a Revenue Court. 
Attempts to use forged Stamps are more 
likely therefore to occur in connection with 
this mode of using Stamps than with any 
other. Every head of a Court in which such 
fees are paid by Stamps is desired, in future, 
to call for, from time to time, papers which 
have been so stamped, and to satisfy himself 
thoroughly by personal examination that tbe 
Stamps used in his Court are geuuiue. 
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The Hon'blb V. H. Schalch. 



Shown how Interest on current Demands of Rent 
should appear in Return No. 31. 

No. 9. 

In the preparation of future Returns No. 
31, District Officers and Commissioners are 
requested to see that interest on current 
demands of rent, — i. e.^ on instalments not 
paid when they f>dl due, but prtid within the 
year, — is shown in column 2 or 10 (as the 
case may be) of Table I, and that any 
ditferenre between columns 10 and 23, which 
rany result from this practice, is explained 
in the separate explanation sheet. 

Similarly, interest on arrears of rent 
should appear in columns 3 and 11 of Table 
I, tests 4 and 11 being satisfied by an expla- 
nation on the separate sheet. 

Interest which may have accrued during 
the y^ar on debts due to and by the estate 
should l>e added to column 3 of Tables III 
and IV respectively, and, if paid, to the cor- 
responding columns of realization. 



A. Monet, Esq., C.B. 

Draws Attention to Government Notification 
regarding Practice of Post-dating Hoondees 

No. 10. 

The Board of Revenue has been directed 
by the Government to draw attention to the 
nr>tification by the Financial Department, No. 
1264, dated 28th July 1871, in which it was 
pointed out that the practice of post-dating 
hoondees or bills, in order to evade payment 
of stamp duty, was illegal ; and that any 
person making, signing, issuing or ^except 
as providt-d in Section 26 of the General 
Sta,mp Act, 1869) accepting, endorsing, pny- 
inz or receiving payment of any such post- 
dated bill, was liable to the penalties pro- 
vid'^d in Section 29 of the Stamp Act. 

2. The Government has reason to believe 
that the practice of post-dating hoondees 
still continues, and that a considerable amount 
of revenue is in this way lost. District 
Officers are, therefore, instructed to watch 
carefully against any such practice, aud to 
institute prosecutions in all cases in which 
convictions can be obtained under Section 29 
of the General Stamp Act 
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